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ADVERTISEMENT 

TO  THE  EIGHTEENTH  EDITION. 


In  the  present  Edition  a  few  new  Precedents 
have  been  inserted,  and  some  alterations  and 
additions  which,  it  is  hoped,  may  be  considered 
to  be  improyements,  have  been  made  in  many  of 
the  old  Precedents,  which,  as  well  as  the  Intro- 
ductory Observations  and  Notes,  have  been 
generally  revised.  The  new  Rules  of  1903  have 
been  incorporated  in  the  Observations  upon  the 
Land  Transfer  Acts,  1875  and  1897.  And  the 
more  important  cases  bearing  upon  Conveyancing 
or  cognate  matters  which  have  been  decided  since 
the  last  Edition  will  be  found  referred  to 
throughout  the  Work. 
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ADDENDA  ET  ERRATA. 


Page  50.— i2tf  Parker^s  Trusts  is  reported  [1894]  1  Oh.  707. 

•  Page  51. — As  to  Re  Whiston^s  Settlement,  see  Re  Tringhamfs 
Trusts,  [1904]  2  Ch.  487. 

Pages  104,  106,  112.— i^or  18—  read  19—. 

Page  186,  note  (a). — ^As  to  the  construction  of  the  covenant 
referred  to,  see  Re  Poole  and  Clarke^ s  Contract^  [1904] 
2  Ch.  173;  Harris  v.  Boots,  Sfc.  Ltd.,  [1904]  2  Ch.  376. 

Page  793,  note. — After  Re  Lord  Wimhome  and  BrowneU 
Contract,  add.  Re  Phillimore's  Estate,  [1904]  2  Ch.  460. 

Page  849,  note  (h), — Pease  v.  Courtney  is  now  reported  [1904] 
2  Ch.  503. 
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0h^etbatiom 


ON 


THE  BEAL  PBOPEBTY  ACT,  1845  («). 


It  is  a  merit  in  this  Act  that  it  contains  no  definitions 
extending  the  meaning  of  words  beyond  their  ordinary 
acceptation.  Such  definitions  are  useful  when  they 
shorten  an  Act,  and  simplify  its  expressions ;  but  they 
have  been  introduced  in  many  Acts  not  longer  than  this, 
which  they  obviously  lengthen  and  embarrass,  instead  of 
shortening  and  simplifying.  They  are  also  frequently 
misapplied,  by  declfi^ring  that  one  word  shall  mean  exactly 
what  another  already  means,  as  that  *^  land  "  shall  mean 
what  "  hereditaments  "  means  (6). 

In  the  Act  now  before  us,  ^*  tenements  and  heredita- 
ments "  are  used  in  their  common  and  well-known  sense, 
tiz.y  that  of  all  property  which  can  be  holden  or  is  inherit- 
able. The  word  "tenements"  is,  however,  superfluous, 
for  every  tenement  is  necessarily  a  hereditament  (c). 

Section  1. — This  section  repealed   ab  initio  the  8th  Repeal  of 
section  of  the  Act  to  simplify  the  Transfer  of  Property,  gimpHfy  ttio 
and  the  remainder  of  the  same  Act  from  the  1st  of  Transfer  of 

Property,  7  « 

(a)  See  the  Act  (8  &  9  Vict.  c.  106),  infra.  Appendix  I. 

\h)  By  the  13  &  14  Vict.  c.  21,  s.  4,  "land"  inan  Act  of  Parliament 
vas  made  to  include  all  hereditaments  of  every  tenure.  This  Act 
has  been  repealed  by  the  Interpretation  Act,  1889  (52  &  53  Vict. 
c.  63),  which,  however,  re-enacts  in  substance  all  the  provisions  of 
the  repealed  Act. 

(c)  Co.  Litt.  6a;  2  Bl.  Comm.  17. 

D.— c.P.  1 
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October,  1845  (a).  It  has  itself  been  repealed  by  the 
Statute  Law  Eevision  Act,  1875,  but  such  repeal  has  Bot 
apparently  the  eJBEect  of  restoring  the  repealed  section  of 
the  Act  to  simplify  the  Transfer  of  Property. 

Ancient  dis-        SECTION  2. — ^According  to  the  weU-known  rule  of  law, 
tinction  be-      j^^  immediate  freehold  of  all  corporeal  hereditaments  lay 
lyiDg  in  livery  in  livcry,  that  IS  to  say,  passed  at  common  law  by  feoff- 
an  in  grant,   jj^^j^j^  y^^  livery  of  seisin  or  corporeal  tradition,  to  which, 
from  very  early  times,  a  deed  or  charter  of  feoffment  was 
added  as  evidence  of  the  f eofEment.      In  modem  practice, 
the  deed  of  feoffment  became  the  principal  instrument 
of  the  conveyance,  and  the  livery  of  seisin  a  ceremony 
needful  to  perfect  it.     Eeversions  and  remainders  in  corpo- 
real hereditaments,  and  all  incorporeal  hereditaments  (6), 
whether  in  possession  or  reversion,  have  always  lain  in 
grant,  i,e,^  have  passed  by  the  delivery  of  the  deed  of  con- 
veyance or  grant  without  any  further  ceremony,  except 
that,  as  to  seigniories  and  reversions  and  remainders  of 
corporeal   hereditaments,  the   attornment  of  the  tenant 
was  necessary  till  abolished  by  the  stat.  4  &  5  Anne,  c.  16. 
Conveyance  *  The  great  inconvenience  of  the  livery  of  seisin  required 
^easeT  ^  perfect  a  f eoflEment,  and  the  difficulty  in  many  cases  of 

giving  it  properly  (4  Cru.  Dig.  by  White,  p.  74),  introduced 
various  other  modes,  founded  on  the  Statute  of  Uses,  of 
conveying  the  immediate  freehold  of  corporeal  heredita- 
ments, all  of  which,  except  one,  were  very  limited,  and 
generally  inconvenient  in  their  application.  The  exception 
was  the  conveyance  by  lease  and  release,  which  long  since 
became,  and  till  1841  continued  to  be,  the  ordinary  mode 
of  conveying  the  immediate  freehold  of  corporeal  here- 

(a)  The  Act  was  in  operation  only  from  1st  of  January  to  1st  of 
October,  1845,  and  the  observations  upon  it  which  were  contained 
in  all  editions  preceding  the  thirteenth,  are  considered  to  be  now 
of  no  practical  value  or  interest,  and  are  therefore  omitted. 

(6)  The  reversion  or  remainder  of  a  corporeal  hereditament  is  in 
truth  an  incorporeal  hereditament,  but  the  distinction  in  the  text 
is  useful  for  the  present  purpose. 
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ditaments,  and  was,  from  abundant  caution,  also  generally 
used  for  the  conveyance  of  reversions  and  remainders, 
and  even  of  equitable  estates  in  corporeal  hereditaments. 
This  mode  of  conveyance  was,  in  1841,  almost  completely  Conveyance 
superseded  m  Jbngland  by  a  conveyance  founded  on  the  statute  4  &  5 
Act  of  the  4  &  5  Vict.  c.  21,  called  **  An  Act  for  rendering  ^^^*^-  ^-  ^i. 
a  Release  as  eflfectual  for  the  Conveyance  of  Freehold 
Estates  as  a  Lease  and  Eelease  by  the  same  Parties  "  {a), 
and  which  substituted  a  reference  to  the  Act,  coupled  with 
the  imposition  of  an  extra  stamp,  for  a  lease  for  a  year  (J). 
It  having,  howevet,  been  considered  that  a  corporation 
oould  not  stand  seised  to  a  use,  it  followed  that  a  corpora- 
tion could  not  convey  by  a  common  lease  and  release, 
because  the  lease  was  in  fact  a  bargain  and  sale  for  a  year 
operating  under  the  Statute  of  Uses ;  and  the  above  Act 
being  so  worded  as  merely  to  imply  the  execution  of  the 
lease  for  a  year,  and  not  the  actual  entry,  which  was 
required  to  make  good  the  lease,  if  made  by  a  corporation, 
corporations  continued  to  convey  by  feoJBEment  with  livery 
of  seisin  after  the  Act,  as  they  did  before.    In  Ireland,  Irish  lease  for 
the  recital  in  a  release  of  a  lease  for  a  year  was  made  full  ^  ^^*  f^ 
evidence  thereof  by  the  Irish  statute,  9  Qeo.  2,  c.  5, 
s.  6  (c) ;  and,  after  that  time,  the  actual  execution  of  a 
lease  for  a  year  of  Irish  land  was  dispensed  with  (d). 

The  present  Act  put  an  end  to  the  necessity  of  using  Conveyances 
any  of  the  above  modes  of  conveyance,  either  in  England  J^J^^t  Act. 

(a)  Repealed  by  the  Statute  Law  Revision  Act,  1874  (No.  2). 
(6)  The  imposition  of  this  extra  stamp  was  repealed  by  the  Act 
13  &  14  Vict.  c.  97,  s.  6. 

(c)  This  section,  the  Act  having  been  originally  temporary,  was 
made  perpetual  by  the  Irish  statute,  1  Geo.  3,  c.  3,  but  the  whole 
Act  has  now  been  repealed  by  the  Statute  Law  Revision  (Ireland) 
Act,  1878. 

(d)  By  the  statute  6  &  6  Tict  c.  82,  continued  by  the  8  &  9  Vict. 
c.  2,  and  by  the  11  &  12  Vict.  c.  9,  an  Lish  release  reciting  a  lease 
for  a  year  was  subjected  to  stamp  duty  (except  progressive  duty), 
payable  for  the  lease  for  a  year,  as  in  England ;  but  this  stamp 
duty  was  repealed  by  the  13  &  14  Vict.  c.  97,  h.  4. 

1(2) 
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or  Ireland,  by  enacting  that  all  oorporeal  tenements  and 
hereditaments  should,  as  regarded  the  immediate  freehold 
thereof,  be  deemed  to  lie  in  grant  as  well  as  in  livery;  that 
is  to  say,  should  pass  by  the  delivery  of  the  deed  of  con- 
veyance, as  incorporeal  hereditaments  and  the  reversions 
and  remainders  of  corporeal  hereditaments  theretofore  had 


This  enactment  has  admirably  met  the  desideratum  of 
enabling  corporeal  hereditaments  in  possession  to  be  con- 
veyed by  a  single  deed ;  for  it  introduces  no  new  form  of 
conveyance,  but  simply  renders  the  estates  hitherto  con- 
veyed by  lease  and  release,  or  feoffment  with  livery, 
capable  of  being  conveyed  by  "grant";  a  mode  of 
assurance  as  old  as  the  law  itself,  and  the  nature  and 
properties  of  which  are  perfectly  well  known  and  settled. 
At  the  same  time,  the  effect  which  the  word  "  grant "  has 
been  sometimes  supposed  to  have,  of  implying  a  covenant 
in  law,  is  taken  away  by  the  4th  section,  so  that  there  can 
be  no  objection  to  any  person  conveying  by  that  word ; 
and,  from  its  convenience  and  propriety,  it  became  the 
operative  word  usually  employed  in  conveyances  of  real 
estate,  though,  of  course,  any  word  expressive  of  the 
intention  to  pass  the  estate  is  effectual  (a). 
Ancient  modes  The  present  Act  does  not  abolish  any  of  the  ancient 
may^stiS^^^  modes  of  conveyance,  but  only  extends  the  power  of  con- 

(a)  E,g,y  the  word  "  convey"  used  in  the  Conveyancing  and  Law 
of  Property  Act,  1881,  Appendix  IV.,  infray  but  not  (see  sect.  2  (v.)) 
as  a  necessary  substitute  for  the  word  **  grant."  See  also  sect.  49, 
to  the  effect  that  the  use  of  the  word  is  not  necessary. 
Stamp  duty.  By  the  Act  itself  every  deed  which  was  to  operate  as  a  grant  by 
force  only  of  this  enactment  was  required  to  be  stamped  with  an 
CMlditional  stamp  of  the  same  amount  as  the  first  or  only  stamp  which 
the  lease  for  a  year  would  have  borne,  and  which,  in  all  cases  except 
conveyances  upon  sales  and  mortgages  for  less  than  150Z.,  was 
IZ.  15«. ;  but  the  imposition  of  the  progressive  stamp  duty,  which 
the  lease  for  a  year  would  have  borne,  was  expressly  negatived, 
and  the  imposition  of  the  lease-for-a-year  stamp  in  this  and  all 
other  cases  was  repealed  by  the  Act  13  &  14  Vict.  c.  97,  s.  6. 
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veying  by  grant  to  the  immediate  freehold  of  corporeal 
hereditaments;  it  is,  therefore,  still  open  to  convey  by 
lease  and  release,  or  by  feoffment  with  livery  of  seisin,  or 
by  bargain  and  sale  inrolled.  But  the  superior  con- 
venience of  conveying  by  grant  has  in  practice  thrown 
all  other  modes  of  conveyance  out  of  use. 

The  present  Act  does  not  interfere  with  customary  Customary 
freeholds,  and  such  freeholds  continue  to  be  conveyed  by 
the  customary  mode  of  conveyance.     See  1  Cru.  Dig.  by 
White,  tit.  X.  ch.  1,  sects.  9  et  seq.j  p.  255. 

Section  3. — ^A  feofEment  might,  until  the  Statute  of  Feoffments. 
Frauds,  have  been  made  in  most  cases  by  word,  without 
any  writing  (Shep.  Touchst.  203) ;  and  did  not,  up  to  the 
passing  of  the  present  Act,  require  a  deed.  The  present 
Act  provides  that  a  feoffment,  made  after  the  Ist  day  of 
October,  1845  (other  than  a  feoffment  made  under  a 
custom  by  an  infant),  shall  be  void  at  lawy  imless  evidenced 
by  deed.  It  does  not  seem  necessary  that  the  feoffment 
should  be  accompanied  contemporaneously  by  a  deed ;  it 
will  be  suflBcient  for  the  feoffment  to  be  at  any  time  after- 
wards evidenced  by  a  deed  made  by  the  parties  competent. 
The  enactment  is  of  no  practical  importance,  as  a  feoff- 
ment not  evidenced  by  deed  was  quite  unknown  in  modem 
practice,  and  feoffments  are  now  altogether  disused.  The 
exception  as  to  a  feoffment  under  a  custom  by  an  infant, 
refers  to  the  custom  of  Kent,  which  allows  an  infant  who 
has  attained  fifteen  to  alien  his  gavelkind  lands  by  feoff- 
ment with  personal  livery  of  seisin,  and  was  made  in  order 
not  to  touch  in  any  way  gavelkind  customs  {a). 

At  common  law,  coparceners  might  have  made  partition  Partitkni. 
of  things  lying  either  in  livery  or  grant  by  parol  without 
deed ;  and  tenants  in  common  might  have  made  partition 
of  things  lying  in  livery  by  parol  without  deed  if  they 
perfected  the  partition  by  livery  of  seisin.     (litt.  sect. 

(a)  See  Davidson's  Prec.  Conv.  vol.  ii.  4th  ed.  p.  244,  n.  (a) ;  Be 
Maskell  and  QoldfincKB  Contract,  [1895]  2  Ch.  625. 
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250  ;  Co.  litt.  169  a.)  Also  joint-tenants  for  years  (but 
not  joint-tenants  of  freeholds)  might  have  made  partition 
by  parol  without  deed.  (Co.  litt.  187  a,  169  a.)  After 
the  Statute  of  Frauds,  however,  a  writing  was  in  aU  cases 
necessary ;  but  a  deed  was  required  only  in  cases  in  which 
it  was  necessary  before  the  statute,  although  it  was  some- 
times asserted  (2  Bl.  Comm.  324 ;  4  Cm.  Dig.  by  White, 
77)  by  mistake,  that  the  statute  had  rendered  a  deed  in 
all  cases  necessary. 
Exchange.  At  common  law,  an  exchange  of  things  lying  in  grant 

could  be  made  only  by  deed ;  but  an  exchange  of  corporeal 
hereditaments  lying  in  the  same  coimty  could  be  made  by 
parol  perfected  by  entry.  (litt.  sects.  62 — 66.)  If  the 
lands,  however,  to  be  exchanged  lay  in  two  counties,  the 
exchange  could  only  be  by  deed  indented.  (Litt.  sect.  63 ; 
Co.  Litt.  50  a,  51  b.)  After  the  Statute  of  Frauds,  all 
exchanges  were  required  to  be  in  writing ;  and  a  deed 
was  necessary  only  where  it  was  necessary  before  the 
statute. 

By  the  present  Act,  every  partition  and  exchange  made 
after  the  1st  day  of  October,  1845,  of  hereditaments  (not 
being  copyhold)  is  void  at  lawy  imless  made  by  deed. 
The  enactment  was  very  proper  as  a  means  of  preventing 
the  disputes  which  might  arise  on  irregular  and  informal 
partitions  and  exchanges,  but  did  not  affect  the  practice 
of  conveyancers,  as  no  partition  or  exchange  was  ever 
made  in  recent  times  without  a  deed  or  a  statutory  order 
of  the  General  Inclosure  Commissioners  now  merged  in 
the  Board  of  Agriculture. 

A  lease  for  years  is  defined  to  be  a  contract  between 
lessor  and  lessee  for  the  possession  and  profits  of  lands  or 
other  hereditaments  on  the  one  side,  and  for  a  recompense 
by  rent  or  other  income  on  the  other  (Bac.  Abr.  art. 
"  Leases  ") ;  and  hence  the  rule,  that  any  words  which 
indicate  that  one  party  is  to  give  and  the  other  to  take 
possession,  primd  facie  constitute  a  lease.  The  Statute 
of  Frauds  merely  required  all  leases,  except  leases  for  a 
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term  not  exofeeding  three  years  from  date,  and  at  not  less 
than  two-thirds  of  the  rack-rent,  to  be  in  writing ;  and, 
therefore,  on  an  agreement  for  a  lease,  the  question 
frequently  arose,  whether  the  instrument  operated  as  an 
aotual  demise,  or  merely  as  an  agreement  to  demise.  The 
present  Act,  by  requiring  that  all  leases  required  by  law 
to  be  in  writing  shall,  after  the  1st  of  October,  1846,  be 
by  deed,  closed  up  this  abundant  source  of  litigation,  and 
greatly  lightens  the  task  of  the  conveyancer  in  preparing 
agreements  for  leases ;  for  if  the  instrument  be  not  under 
seal,  it  cannot  operate  otherwise  than  as  an  agreement  for 
a  lease,  whatever  form  or  language  be  employed. 

In  the  case  of  Stratton  v.  Pettit,  16  C.  B.  420,  the 
Judges  seem  erroneously  to  have  supposed,  that  an  in- 
strument void  as  a  lease  under  the  Act  was  not  good  as 
an  agreement,  overlooking  the  fact  that  the  avoidance  of 
the  instrument  is  by  the  Act  expressly  confined  to  an 
avoidance  "  at  late : "   but  in  the  more  recent  cases  of 
Bond  V.  Hoslingj  1  Best  &  Sm.  371,  and  Rollason  v.  Leon^ 
7  H.  &  N.  73,  an  agreement,  although  admitted  to  be 
void  under  the  statute  as  a  lease,  was  held  to  be  valid 
as  an  agreement  to  take  a  lease;   and  by  the  case  of 
Tidey  v.  Mollett,  16  C.  B.  N.  S.  298  (see  too  Stranks  v. 
St.  John,  L.  E.  2  C.  P.  376,  and  Hand  v.  Hall,  2  Ex.  D. 
356),  the  decision  in  Stratton  v.  Pettit  was    expressly 
overruled.    The  correctness  of  the  opinion  expressed  in 
the  fifth  edition  of  this  work,  that  an  instrument  such 
as  that  in  the  case  of  Stratton  v.  Pettit,  though  void  at 
law  as  an  agreement,  would  be  enforceable  in  equity,  is 
established  by  the  case  of  Parker  v.  Taswelly  27  L.  J.  Oh. 
812,  aflBrmed  on  appeal,  2  De  Gex  &  Jo.  669.   See  further 
on  this  subject  the  Introduction  to  Davidson's  Prec.  Oonv. 
vol.  V.  3rd  ed.  pp.  14 — 18,  and  cases  there  cited.     But 
since  the  passing  of  the  Judicature  Act,  the  subject  has 
ceased  to  be  of  much  importance,  as  a  person  holding  under 
an  executory  agreement  for  a  lease  of  which  specific  per- 
formance would  be  granted  must  now  be  treated  in  the 
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High  Court  (a)  as  holding  on  the  terms  of  the  agreement. 
{JFabh  V.  Lonsdale,  21  Ch.  D.  9;  Jte  Maughan,  Ex  parte 
Monkhousey  14  Q.  B.  D.  966  ;  Allhusen  v.  Brooking, 
26  Ch.  D.  559;  Swain  v.  Ayrea,  20  Q.  B.  D.  585 ;  21 
Q.  B.  D.  289 ;  Lowther  v.  Eeaf^er,  41  Ch.  D.  248;  Foster 
V.  Reeves,  [1892]  2  Q.  B.  255.) 

The  Aot,  in  this  instanoe,  embraces  hereditaments  of 
every  tenure,  but  affects  only  leases  required  by  law  to 
be  in  writing,  ue,,  leases  for  more  than  three  years,  or  at 
less  than  two-thirds  of  the  rack-rent.  See,  as  to  the  latter 
class  of  leases,  Wood  v.  Beard,  2  Ex.  D.  30. 

Ausigimients.  Previously  to  the  Statute  of  Frauds,  an  assignment 
might  have  been  by  parol  only,  but  that  statute  required 
that  all  assignments  of  leases,  or  terms  of  years,  should 
be  by  deed  or  note  in  writing  duly  signed.  (See  Hodges 
V.  Drakeford,  1  Bos.  «Sb  Pul.  N.  E.  270.)  The  present 
Act  provides  that  every  assignment  made  after  the  1st  of 
October,  1845,  of  a  chattel  interest  (not  being  copyhold) 
in  any  hereditaments,  shall  be  void  at  law,  unless  made 
by  deed :  the  enactment,  it  will  be  seen,  does  not  except 
common  law  chattel  interests  in  copyholds,  such  as  leases 
of  copyholds  made  under  a  licence  to  demise.  This  pro- 
vision, though  proper,  for  the  same  reasons  as  above  men- 
tioned with  respect  to  partitions  and  exchanges,  made  no 
change  in  the  practice  of  conveyancers,  as  assignments  had 
long  been  invariably  made  by  deed. 

Surrenders.  At  common  law,  a  surrender  of  corporeal  hereditaments 
might  have  been  made  by  parol  without  deed  or  livery ; 
but  a  surrender  of  incorporeal  hereditaments  could  only 
have  been  by  deed.  The  Statute  of  Frauds  required  that 
every  surrender  should  be  made  by  deed  or  note  in  writing 
signed  by  the  party  so  surrendering,  or  his  agent.     (4  Cm. 

(a)  It  may  be  otherwise  in  a  Court  not  having  concurrent  juris- 
diction at  law  and  in  equity,  as  a  County  Court.  See  Foster  v. 
Reeves,  [1892]  2  Q.  B.  255 ;  and  also  Zimbler  v.  Ahrahams,  [1903] 
1  K  B.  577. 
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Dig.  by  White,  85.)  The  present  Act  requires,  that  every 
sorrender  in  writing  made  after  the  Ist  of  October,  1845, 
of  an  interest  in  any  hereditament,  not  being  a  copyhold 
interest,  and  not  being  an  interest  which  might  by  law 
have  been  created  without  writing,  shall  be  void  at  law 
unless  made  by  deed. 

The  Act  does  not  apply  to  surrenders  by  operation  of 
law,  and,  so  far  as  relates  to  a  release  or  surrender,  does 
not  extend  to  Ireland  (a).  By  the  Landlord  and  Tenant 
Law  Amendment  Act  (Ireland),  1860  (23  &  24  Vict. 
c.  cliv.  s.  104:  see  also  the  Statute  Law  Eevision  Act, 
1875),  this  section  is  repealed  so  far  as  the  same  relates  to 
the  relation  of  landlord  and  tenant  in  Ireland,  save  so  far 
as  the  same  relates  to  feoffments,  partitions  and  exchanges. 

Section  4. — A  feoffment  perfected  by  livery  of  seisin  Feoffments 
was  termed  a  tortious  conveyance,  and  had  the  effect  of  JJ^rtious*^^  * 
passing  the  fee,  if  it  purported  so  to  do,  notwithstanding  operation, 
the  feoJBfor  had  a  less  estate  or  interest  in  the  property,  or 
no  estate  at  aU  but  possession.    It  also  had  the  effect  of 
destroying  contingent  remainders  and  powers  appendant, 
and  of  creating  a  forfeiture.     Conveyances  by  grant,  bar- 
gain and  sale,  lease  and  release,  or  covenant  to  stand 
seised,  were  termed  innocent  assurances,  and  had  no  effect 
except  to  pass  the  estate  of  the  conveying  party.     Beyond 
this  they  were  simply  void,  neither  passing  a  greater 
estate,  nor  creating  a  forfeiture.     (See  Sanders  on  Uses, 
5th  ed.  pp.  12  et  seq.)     By  the  operation  of  the  present 
statute,  a  feoffment  has  now  no  other  effect  than  an 
innocent  assurance. 

The  word  "  exchange  "  created  a  general  warranty  and  Exchange  and 
right  of  re-entry,  which  rendered  titles  under  exchanges  ^^ply  a^ 
extremely  inconvenient  and  embarrassing.     This  incon-  condition  in 
venience  waa  got  over  in  modem  practice  by  means  of 

(a)  The  proviso  as  to  Ireland  was  introduced  in  the  House  of 
Commons  without  reference  to  the  authors  of  the  bill ;  the  word 
**  release  "  is  evidently  a  mistake  for  "  lease." 
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mutual  conveyances ;  but  as  the  above-mentioned  opera- 
tion of  the  word  "  exchange  "  has  been  abolished  both  by 
the  Transfer  Act  and  the  present  Act,  a  proper  exchange 
may  now  be  resorted  to.  With  regard  to  the  efEect  of  the 
word  "  exchange,"  see  Shep.  Touch.  .291 ;  4  Oru.  Dig.  by 
White,  p.  74. 

Every  partition  also  implied  a  special  warranty  in  law 
(Shep.  Touch.  185 ;  Co.  litt.  384  a) ;  in  modem  practice 
this  was  always  prevented  by  the  insertion  of  the  usual 
coTcnants  for  title,  and  the  abolition  of  the  general 
warranty  is  practically  unimportant. 
*'  Give  "  OT  The  word  "  give  "  in  a  feoffment  made  a  warranty  when 
tol^ly  a^*^  an  estate  of  frank  tenement  or  inheritance  passed  by  the 
covenant  in  deed,  and  was  also  made  by  statute  an  express  warranty 
during  the  life  of  the  feoffor.  (Shep.  Touch.  184 ;  Co. 
Litt.  384  a,  and  n.  (1).)  The  word  "grant"  implied  a 
general  covenant  for  quiet  enjoyment  or  general  warranty 
in  a  lease  for  years,  or  an  assignment  of  such  a  lease,  but 
not  otherwise.  (Co.  Litt.  arid  note  ubi  supra;  Davidson's 
Preo.  Conv.  vol.  i.  4th  ed.  74,  108 ;  Baber  v.  Sarn^,  9 
Ad.  &  Ell.  532 ;  Stnde  v.  Gray,  1  M.  &  Cr.  195 ;  Granger 
V.  CollinSy  6  Mee.  &  W.  458 ;  Lesenbury  v.  JEvans^  3 
M.  &  (Jr.  210 ;  Williams  v.  Burrelly  1  C.  B.  402.)  The 
present  Act  declares  that  neither  "  give  "  nor  "  grant "  in 
a  deed  executed  after  the  1st  of  October,  1845,  shall  imply 
any  covenant  in  law  in  respect  of  any  hereditament, 
except  by  force  of  any  Act  of  Parliament.  The  exception 
in  the  statute  probably  refers  to  the  provisions  in  Railway 
and  other  Acts  of  that  nature,  in  which  it  is  provided, 
that  the  word  "  grant "  in  conveyances  to  and  by  the 
company  shall  imply  all  the  usual  covenants  for  title  {a) ; 

(a)  E,g,,  the  Lands  Clauses  Consolidatioii  Act,  1845  (8  &  9  Vict, 
c.  18),  8.  132.  A  similar  statutory  effect  was  given  by  the  former 
Yorkshire  EegistryActs  to  the  words  "grant,  bargain  and  sell,"  in 
deeds  of  bargain  and  sale  inroUed  under  those  Acts.  See  6  Anne, 
c.  35,  88.  30,  34,  and  8  Geo.  2,  c.  6,  s.  35.  But  these  Acts 
were  repealed  by  the  Yorkshire  Eegistries  Act,  1884  (47  &  48  Vict. 
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but  as  the  exception  does  not  extend  to  a  warranty,  it 
does  not  keep  on  foot  the  warranty  annexed  by  statute 
to  the  word  "  give  "  as  above  mentioned.  **  Give/*  how- 
ever, is  altogether  disused  as  a  word  of  conveyance. 

The  word  "  demise  "  (or,  as  appears  from  the  observa-  I>eani8e. 
tions  of  Parke,  B.,  in  Hart  v.  Windsor,  12  M.  &  W.  68, 
85,  which  have  been,  in  effect,  aflBrmed  by  Jones  v.  Laving- 
ton,  cited  below,  the  word  "  let "  or  any  other  equivalent 
word),  in  a  lease  for  years,  implies  a  covenant  for  quiet 
^oyment,  and  perhaps  also  for  the  lessor's  titie  to  demise 
(see  the  references  above  as  to  "  grant " ;  and  Line  v. 
Stephenson^  5  Bing.  N.  0.  183 ;  Hall  v.  City  of  London 
Brewery  Companyy  2  Best  &  S.  737 ;  Pen/old  v.  Abbott, 
32  L.  J.  Q.  B.  67 ;  Mostyn  v.  West  Mostyn  Coal  and  Iron 
Company,  1  0.  P.  D.  146) ;  and  this  implication  extends 
apparently  to  an  agreement  for  a  lease  {Stranks  v.  St. 
John,  L.  E.  2  0.  P.  376 ;  Bandy  v.  Cartwnght,  8  Exch. 
913  ;  Robinson  v.  Kilvert,  41  Ch.  D.  88),  and  is  not 
taken  away  by  the  present  Act.  Even  in  the  absence  of 
any  word  of  demise,  a  covenant  for  quiet  enjoyment  is  to 
be  implied  from  the  relationship  of  landlord  and  tenant. 
{Budd-Scott  V.  Daniell,  [1902]  2  K.  B.  351.)  But  it  is 
doubtful  whether,  under  any  circumstances,  such  a  covenant 
not  limited  to  the  acts  of  the  lessor  and  those  claiming 
under  bim  can  be  implied  either  from  the  use  of  the  word 
"  demise,"  or  "  let,"  or  otherwise.  {Jones  v.  Lavington, 
[1903]  1  K.  B.  253.) 

It  should  be  observed  that  implied  covenants  are  in  all 
oases  superseded,  when  express  covenants  are  inserted: 
see  Davidson's  Prec.  Conv.  vol.  i.  4th  ed.  107 ;  5th  ed.  86 ; 
and  authorities  there  cited,  and  Leonard  v.  Taylor,  Irish 
Eep.  7  C.  L.  207 ;  8  0.  L.  300. 

Section    5. — ^The  well-known   distinction  between    a  Distinctioii 
deed-poll  and  an  indenture  is,  that  a  deed-poll  is  by  one  ^^^J^^^^ 

c.  54,  amended  by  48  Vict.  c.  4),  and  the  new  Act  contains  no  "*^ 

bimilar  provision  as  to  covenants.  See  also  the  Yorkshire  Registries 
Amendment  Act,  1885  (48  &  49  Vict.  c.  26). 


Digitized  by 


Google 


12  OBSERVATIONS  ON 

party  only,  and  has  its  edge  polled  or  even,  while  an 
indenture  is  between  two  or  more  parties,  and  has  its 
edge  indented,  the  indented  edge  being  the  symbol  of  a 
duplicate,  or  supposed  duplicate,  in  the  custody  of  another 
party.  The  actual  indenting,  however,  has  long  been 
disregarded,  and,  in  modem  practice,  the  deed-poll  and 
indenture  have  been  distinguished  in  form  only  by 
their  words  of  commencement  and  conclusion,  and  the 
commencement  of  their  operative  parts.  (Co.  litt. 
143  b,  229  a ;  2  Black.  Comm.  295 ;  4  Oru.  Dig.  by 
White,  8 ;  Burton's  Eeal  Property,  140,  140  n.,  439 ; 
Davidson's  Prec.  Conv.  vol.  i.  4th  ed.  p.  31;  5th  ed. 
P-22.) 

A  practical  distinction,  however,  between  an  indenture 
and  a  deed-poll  was,  that  no  person  could  take  an  imme- 
diate estate  or  benefit  under  an  indenture,  unless  he  were 
named  as  a  party  to  it ;  but  any  person  could  take  an 
immediate  estate  or  benefit  imder  a  deed-poll,  inasmuch 
as  it  is  addressed  to  all  the  world.  •  (Co.  litt.  26  a,  231  a ; 
Burton's  Eeal  Property,  442,  442  n. ;  2  Prest.  Conv.  394 
et  8€q.)  It  has  been  questioned,  whether  a  person  not  in 
esse  at  the  time  of  the  execution  of  a  deed-poll  can  take 
an  immediate  benefit  under  it.  But  see  Kekey  v.  Doddy 
52  L.  J.  Ch.  34,  39. 

Another  practical  distinction  between  a  deed-poll  and 
an  indenture  was,  that  a  covenant  entered  into  by  a  deed- 
poll  with  any  covenantee  named  in  the  deed  was  valid ; 
but  a  covenant  in  an  indenture  entered  into  with  a  person 
not  a  party  could  not  be  sued  on  by  that  person.  {Gh'een 
V.  Home,  Salk.  197 ;  Berkeley  v.  Hardy,  5  B.  &  C.  355, 
and  Isaacs  v.  Green,  L.  E.  2  Ex.  355,  and  cases  cited 
therein:  see,  too,  Davidson's  Prec.  Conv.  vol.  i.  4th  ed. 
p.  32 ;  5th  ed.  p.  23.)  An  action,  however,  might  be 
maintained  by  a  party  to  an  indenture  against  one  who 
was  not  a  party,  but  had  executed  the  deed.  {Salter 
V.  Kidgley,  Carth.  76.  See  further,  2  Prest.  Conv. 
394  ct  seq.) 
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These  distmotions  are  abolished  by  this  section  of  the 
present  Act  so  far  only  as  relates  to  hereditaments ;  and 
under  an  indenture  executed  after  the  1st  October,  1845, 
an  immediate  estate  or  interest  in  any  hereditaments, 
and  the  benefit  of  a  covenant  or  of  a  condition  respect- 
ing any  hereditaments,  may  be  taken  by  a  person  not  a 
party. 

The  enactment  at  the  end  of  the  section,  that  a  deed 
executed  after  1st  October,  1846,  and  purporting  to  be 
an  indenture,  need  not  be  actually  indented,  merely 
expresses  what  had  been  long  understood  to  be  law. 

Section  6. — ^Before  the  statute  3  &  4  WilL  4,  c.  74  Conreyanceof 
(the  Act  for  the  Abolition  of  Fines  and  Recoveries),  a  ^a'SScutorj 
contingent  interest  in  real  estate  could  be  conveyed  by  interests. 
fine  {Doe  v.  Oliver,  10  B.  &  C.  181) ;  but,  after  that 
statute,  contingent  interests  in  real  estate  in  England 
could  not  be  conveyed  at  law,  but  merely  in  equity,  as  a 
matter  of  contract:  the  Irish  Act  for  the  Abolition  of 
Fines  and  Eecoveries,  4  &  5  Will.  4,  c.  92,  authorised 
the  conveyance  of  contingent  interests  in  hereditaments 
in  Ireland.  The  present  Act  gives  a  complete  power  to 
dispose  of  all  contingent  and  future  interests  in  heredita- 
ments of  any  tenure  {Jenkins  v.  Jones,  9  Q,.  B.  D.  128 ; 
AUcock  ▼.  Moorhouse,  ib.  366 ;  Kennedy  v.  Lyell,  15 
Q.  B.  D.  491),  except  that  as  to  rights  of  entry  the  enact- 
ment is  confined  to  England  (a).  A  person  taking  a  con- 
Teyance  under  this  enactment  stands  precisely  in  the 
place  of  the  person  from  whom  he  takes,  and  becom!es 

(a)  This  sectioii,  as  it  came  from  the  framers,  applied  to  England 
only;  but  in  Parliament  the  words  **  in  England"  were  struck  out 
in  the  first  branch,  and  the  reference  to  the  Irish  Eecovery  Act 
added.  The  words  ''in  England '*  in  the  second  branch  were,  it  is 
supposed,  left  in  through  inadvertence.  The  addition  of  the 
reference  to  the  Irish  Becovery  Act  introduces  an  apparent  ambi- 
guity in  sect.  7,  as  to  which  of  the  Eecoyery  Acts  is  intended, 
though  all  real  question  is  obviated  by  the  context. 
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entitled  in  possession  or  absolutely,  if  the  grantor  -would 
have  become  so  entitled,  but  not  otherwise.  With  respeot 
to  copyholds,  no  surrender  will  be  necessary  in  the  case 
of  a  disposition  under  the  Act ;  but  the  person  to  whom 
the  conveyance  is  made  will,  on  its  falling  into  possession, 
be  entitled  to  admittance  in  the  place  of  the  person 
originally  entitled. 

Section  7. — This  clause  precludes  a  question  which 
had  been  made,  whether  a  married  woman  could  disclaim 
by  force  of  the  Act  for  the  Abolition  of  Fines  and 
Eecoveries,  3  &  4  Will.  4,  c.  74.  The  enactment  is  con- 
fined to  England  alone ;  but  the  Irish  Act,  4  &  5  WilL  4, 
c.  92,  s.  68,  expressly  authorises  a  disclaimer  by  a  married 
woman  (a). 

Contingent  SECTION  8. — ^It  will  be  observed,  that  only  such  of  the 

remain  ew.  contingent  remainders  created  before  the  passing  of  the 
Act  are  protected  as  had  been  existing  since  the  31st  of 
December,  1844,  that  is,  only  such  of  the  contingent 
remainders  created  before  the  passing  of  the  Act  as  had 
not  failed,  or  been  destroyed,  before  the  31st  of  December, 
1844,  and  could  not  by  means  of  the  8th  section  of  the 
Transfer  Act,  have  failed,  or  been  destroyed,  after  that 
day  by  the  destruction  or  merger  of  the  preceding  estate. 
The  practical  benefit  to  conveyancing  of  this  section  was 
the  same  as  that  which  was  derived  from  the  corresponding 
section  of  the  Transfer  Act,  viz.,  the  omission  (which  soon 
became  usual)  of  the  limitations  to  trustees  to  preserve 
contingent  remainders. 

It  should  be  borne  in  mind  that  no  alteration  has  been 
made  in  the  rule,  that  a  contingent  remainder  cannot  be 
limited  without  a  particular  estate  of  freehold  to  support 
it ;  nor,  except  in  cases  coming  within  40  &  41  Vict.  c.  33, 
infra^  Appendix  III.,  in  the  rule,  that  the  remainder  will 

{a)  See  the  preceding  note. 
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foil  if  the  particular  estate  determine  by  effluxion  of  time, 
or  by  some  event  on  which  it  was,  in  its  creation,  limited 
to  determine,  before  the  remainder  becomes  vested.  (See 
1  Jarm.  on  Wills,  5th  ed.  225  ;  and  Cunliffe  v.  Brancker^ 
3  Ch.  D.  393;  Astley  v.  Micklethwaite,  15  Ch.  D.  59 
(which  exemplifies  the  distinction  where  the  estates  are 
equitable) ;  Be  Fremej  [1891]  3  Ch.  167  (where  an  equit- 
able contingent  remahider  was  held  not  to  have  been 
affected  by  becoming  clothed  with  the  legal  estate) ;  and 
see  also  Brackenbury  v.  Gibbons^  2  Ch.  D.  417 ;  Be  Lech' 
mere  and  Lloyd,  18  Ch,  D.  524 ;  Mika  v.  Jarvis,  24  Oh.  D. 
633;  also  Dean  v.  Dean,  [1891]  3  Ch.  150;  Blackman  v. 
JJr«A,  [1892]  3  Ch.  209;  Be  Brooke,  [1894]  1  Ch.  43; 
Symes  v.  Symes,  [1896]  1  Ch.  272.) 

The  effect  of  the  Act,  40  &  41  Vict.  c.  33,  infra, 
Appendix  III.,  is  to  make  any  contingent  remainder, 
created  by  an  instrument  executed  after  the  passing  of  the 
Act,  2nd  of  August,  1877,  or  by  a  will  or  codicil  revived  or 
republished  after  that  date,  "which  woidd  have  been 
valid  as  a  springing  or  shifting  use,  or  executory  devise 
or  other  limitation,  had  it  not  had  a  sufficient  estate  to 
support  it  as  a  contingent  remainder,"  capable  of  taking 
effect  notwithstanding  the  termination  of  the  particular 
estate  before  the  remainder  vests.  It  would  seem  that 
any  limitation  which,  imder  the  rule  against  perpetuities, 
would  be  valid  as  a  contingent  remainder,  but  invalid 
as  a  springing  use  or  executory  devise  (see  1  Jarm.  on 
Wills,  6th  ed.  pp.  220  et  seg.,  and  Sugden's  Law  of 
Properly,  pp.  116—121),  is  excepted  from  the  operation 
of  this  Act,  and  may  consequentiy  still  be  valid  if  created 
by  way  of  contingent  remainder. 

Section  9. — The  object  of  this  section  is  to  do  away 
with  the  rule,  that  the  covenants  of,  and  remedies  against, 
a  lessee,  and  the  obligations  on  the  lessor,  being  incident 
to  the  immediate  reversion,  cease  as  regards  the  land  on 
the  surrender  or  merger  of  that  reversion.      {Webb  v. 
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Bussell,  3  T.  R.  393 ;  Wootle^  v.  Gregory^  2  You.  &  J. 
536 ;  Burton  v.  Barclay,  7  Bing.  745 ;  Thorn  v.  Wool- 
combej  3  B.  &  Ad.  586.)  The  rule  was  altogether  tech- 
nical, was  productive  of  injustice  when  it  did  operate,  and 
occasioned  a  good  deal  of  expense  and  trouble  in  prevent- 
ing its  operation  when  foreseen.  The  present  enactment, 
however,  does  not  remedy  the  similar  evil  which  arises 
when  the  immediate  reversion  is  extinguished  otherwise 
than  by  surrender  or  merger.  This  is  a  case  which  may 
happen  when  a  lease  has  been  granted  by  the  trustee 
of  a  term,  which  is  afterwards  extinguished,  either  by 
virtue  of  a  proviso  for  cesser  contained  in  the  instru- 
ment creating  it,  or  of  the  Satisfied  Terms  Act  (8  &  9 
Vict.  c.  112) ;  or  where  a  lease,  out  of  which  imder-leases 
have  been  granted,  has,  on  a  purchase  of  the  fee  by  the 
lessee,  been  assigned  to  attend  the  inheritance.  It  may, 
however,  be  maintained,  perhaps,  that  in  these  cases 
there  is  no  extinguishment,  on  the  ground  that  neither  a 
proviso  for  cesser,  nor  the  Act  referred  to,  will  extinguish 
a  term  or  lease,  so  long  as  there  are  rents  and  covenants 
legally  incident  thereto,  inasmuch  as  the  trusts  of  the  term 
are  not  fully  performed,  nor  has  the  term  or  lease  become 
a  satisfied  term,  so  long  as  such  rents  and  covenants  are 
incident  thereto;  and,  as  regards  leases  made  after  the 
31st  of  December,  1881,  any  question  of  the  kind  seems 
to  be  precluded  by  sects.  10  and  11  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  Appendix  IV.,  infra. 
Of  course,  the  section  under  consideration  has  no  applica- 
tion where  the  reversion  is  destroyed  by  re-entry  on  a  for- 
feiture {Cheat  Western  Railaay  Company  y.  Smithy  2  Ch.  D. 
235  ;  on  appeal,  3  App.  Cas.  165).  And  as  to  the  rights 
of  a  sub-lessee  under  such  circumstances,  see  sect.  14 
of  the  last-mentioned  Act,  and  the  Conveyancing  and 
Law  of  Property  Act,  1892,  Appendix  VI.,  infra ,  sect.  4. 

A  lease  disclaimed  by  the  trustee  in  bankruptcy  of  the 
lessee,  under  sect.  23  of  the  Bankruptcy  Act,  1869,  is 
by  virtue  of  that  section  to  "be  deemed  to  have  been 
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Boirendered  "  (a) ;  and  it  might  therefore  seem  that  such 
disclaimer  ought,  in  regard  to  the  interests  of  the  original 
lessor  and  any  under-lessee,  to  be  treated  as  equivalent 
to  an  actual  surrender  of  the  lease.  It  has,  however,  been 
decided  that  such  a  disclaimer  does  not  affect  the  rights  of 
the  lessor  under  the  original  lease,  as  against  the  under- 
lessee  (Ex  parte  Walton,  In  re  Levy,  17  Ch.  D.  746  (6) ), 
and  the  relations  in  such  case  between  the  original  lessor 
and  the  under-lessee  must  therefore  be  considered  as  of 
an  anomalous  character  not  affected  by  this  section  of  the 
Act  under  consideration. 

This  section  of  the  Act  is  retrospective  in  its  operation 
(per  Williams,  J.,  in  Upton  v.  Toumend,  17  C.  B.  30,  see 
p.  50). 

(a)  The  diBclaiiner  "  puts  an  end,  not  merely  to  the  term,  but  to 
the  lease  itself  " ;  per  Jessel,  M.  R.,  Ex  parte  Dyke,  22  Ch.  D.  410, 
at  p.  425.  The  Bankruptcy  Act,  1883,  e.  55,  "which  corresponds 
generally  with  sect.  23  of  the  Act  of  1869,  does  not  purport  to  give 
to  a  disclaimer  of  a  lease  the  effect  of  a  surrender.  See  further  as 
to  such  disclaimers,  the  note  to  Prec.  XXXIV.,  infra, 

{b)  Smalley  v.  Hardinge,  referred  to  in  that  case,  is  reported  on 
appeal,  7  Q.  B.  D.  524.  It  has  also  been  decided  that  such  a  dis- 
claimer by  the  trustee  of  an  assignee  of  the  lessee  does  not  affect  the 
rights  and  liabilities  of  the  lessor  and  the  original  lessee :  Harding 
v.  Preece,  9  Q.  B.  D.  281 ;  East  &  West  India  Bock  Co.  v.  Hilh  22 
CL  D.  14 ;  9  App.  Cas.  448. 
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A  Bill  identical  in  the  main  with  this  Act,  together 
with  another  BiU  entitled  "  The  Settled  Land  Act,  1880,^' 
was  introduced  by  Lord  Caims  in  the  spring  of  1880. 
Both  fell  through,  in  consequence  of  the  dissolution  of 
Pariiament  later  in  the  year  by  the  ministry  of  which 
Lord  Caims  was  a  member,  and  though  introduced  in 
the  first  session  of  the  new  Parliament,  and  passed  in 
the  Upper  House  during  that  session,  did  not  mc^ke  any 
progress  in  the  House  of  Commons.  Both  were  again 
introduced  by  Lord  Caims  early  in  the  year  1881.  The 
former  became  law,  somewhat  to  the  surprise  of  the 
Profession,  on  the  22nd  of  August,  1881  (ft),  and  has 
since  been  supplemented  by  tiie  Conveyancing  Act, 
1882  (c)  (consisting  mainly  of  clauses  struck  out  of  the 
original  Bill  in  committee),  and  the  Conveyancing  and 
Law  of  Property  Act,  1892  (d).  The  latter  having  been 
re-introduced  at  the  same  time  as  the  Conveyancing  Act, 
1882,  under  the  short  title  of  "  The  Settled  Land  Act, 
1882,"  and  having  undergone  some  modification  in  oom- 

(a)  44  &  45  Vict.  c.  41,  Appendix  TV.,  infra, 
{b)  The  Solicitors*  Eemuneration  Act,  1881,  became  law  on  the 
same  day. 
(c)  45  &  46  Vict.  c.  39,  Appendix  V.,  infra, 
{d)  55  &  56  Vict.  c.  13,  Appendix  VL,  infra. 
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mittee,  is  also  now  law  {a) ;  and  has  been  supplemented 
by  the  Settled  Land  Act,  1884  (6),  the  Settled  Land  Acts 
(Amendment)  Act,  1887  (c),  and  the  Settled  Land  Acts, 
1889  and  1890  {d). 


I. — ^Preliminary. 


Section  1.  —  Note,  as  regards  sub-sect.  2,  that  Short  title; 
although  the  Act  commences  on  the  1st  of  January,  1882,  me^^^^nt, 
many  of  its  provisions  are  retrospective,  in  the  sense  of 
being  applicable  after  that  date  to  instruments  executed 
or  acts  done  before  that  date  (the  extent  of  the  applica- 
tion of  each  section  being  generally  specified  in  a  sub- 
section), and  that  in  considering  any  section,  particular 
attention  must  be  paid  to  its  limitations  in  point  of 
extent. 

Section  2. — ^Few  of  the  subsequent  sections  can  be  Interpretation 
properly  understood  without  reference  to  the  interpreta-  S^S™^.   ' 
tions  in  this  section  of  the  various  words  used  in  the  Act, 
and  in  the  following  observations  it  is  assumed  that  each 
section  wiU  be  read  with  reference  to  the  interpretation 
clause. 

With  reference  to  sub-sect.  v.  it  should  be  observed 
that  questions  have  arisen  upon  clauses  for  the  like 
purpose  oontaiQed  in  other  Acts.  Thus  in  Cheen  v. 
PatersoHj  32  Ch.  D.  95,  it  was  held  that  a  mere  declara- 
tion of  trust  is  not  a  disposition  within  sect.  40  of  the 
Fines  and  Recoveries  Act,  1833;  in  Carter  v.  Carter, 
[1896]  1  Ch.  62,  that  such  a  declaration  is,  or  may  be, 
a  disposition  within  sect.  77  of  the  same  Act ;  in  Rodger 
Y.  Harrkony  [1893]  1  Q.  B.  161,  that  an  agreement  for 

(a)  45  &  46  Vict.  c.  38,  Appendix  VII.,  infra, 
\h)  47  &  48  Vict.  c.  18,  Appendix  VIII.,  infra, 
(c)  50  &  51  Vict.  c.  30,  Appendix  IX.,  infra, 
\d)  52  &  53  Vict.  c.  36,  Appendix  X.,  infra;  and  53  &  54  Vict. 
c  69,  Appendix  XI.,  infra. 

2(2) 
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the  sale  of  land  is  not  an  assurance  capable  of  registra* 
tion  within  the  meaning  of  the  Yorkshire  Registries  Act, 
1884;  and  in  Re  Hughes,  [1893]  1  Q.  B.  595,  that  a 
conveyance  of  a  debtor's  property,  except  leaseholds,  to 
trustees  for  the  benefit  of  his  creditors  generally,  accom- 
panied by  a  declaration  of  trust  of  the  leaseholds,  was 
an  act  of  bankruptcy  within  sect.  4,  sub-sect.  1  (a)  of  the 
Bankruptcy  Act,  1883. 

With  respect  to  sub-sect,  vi.,  it  has  been  held  that  a 
lien  created  by  articles  of  association  upon  the  shares  of 
each  member  for  his  debts  to  the  company  constitutes  a 
charge  upon  the  shares  within  the  meaning  of  this  sub- 
section {Everitt  v.  Automatic  Weighing  Machine  Co.y  [1892] 
3  Ch.  506). 

An  equitable,  no  less  than  a  legal  mortgagee,  is  of 
course  a  purchaser  within  sub-sect.  viii.  {Lloyda  Bankj  Ltd. 
V.  Bullock,  [1896]  2  Oh.  192). 


for  sale. 


n. — Sal^  and  other  Transactions. 

Contracts  SECTION  3. — The  first  sub-section  remedies  a  defect  in 

the  Vendor  and  Purchaser  Act,  1874,  Appendix  II.,  injra^ 
by  sect.  2,  rule  1,  of  which  purchasers  of  leaseholds  imder 
an  open  contract  were  precluded  from  calling  for  the  free- 
hold title,  but  the  purchaser  of  an  under-lease  was  left  at 
liberty  to  call  for  the  title  to  the  superior  lease.  See  also 
sect.  13  of  the  present  Act,  and  the  observations  infra  on 
that  section,  and  also  sect.  4  of  the  Conveyancing  Act, 
1882,  Appendix  V.,  «w/ra,  providing  that  a  contract  for 
a  lease  shall  not  form  part  of  the  title  to  the  lease. 

The  second  sub-section  seems  unfortunately  worded,  as 
it  cannot  be  ascertained  whether  copyhold  or  customary 
land  has  been  converted  into  freehold  by  enfranchisement, 
imless  the  title  to  make  the  enfranchisement  has  been 
investigated ;  as,  however,  a  strict  construction  of  this 
sub-section    would    render    it   wholly   inoperative,    the 
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Teferenoe  to  an  actual  conversion  of  such  land  into 
freehold  may  probably  be  safely  considered  as  meaning 
an  apparent  or  presumpfive  conversion  (a). 

Notwithstanding  these  sub-sections  a  purchaser  under 
an  open  contract  "wiU,  it  seems,  be  entitled  to  insist  on 
objections  in  respect  of  the  title  for  which  he  is  precluded 
from  callings  if  he  shaU  discover  their  existence  from 
information  obtained  from  other  sources  (see  Dart, 
V.  &  P.  6th  ed.  pp.  170  to  173  (J) ). 

As  regards  the  other  sub-sections,  it  seems  desirable 
to  point  out,  that  any  assumption  which  the  purchaser  is 
bound  to  make  imder  them  is  altogether  displaced  (as  it 
ought  to  be),  in  case  the  contrary  appears. 

As  to  sub-sect.  3,  it  has  been  held  that,  upon  the  sale  of 
an  old  term,  mesne  assignments  made  more  than  forty 
years  before  the  sale  need  not  be  abstracted  {Williams  v. 
Sparge,  W.  N.  1893,  100). 

The  fourth  sub-section  has  been  held  not  to  apply  to  a 
building  lease  for  a  long  term  at  a  pepper-corn  rent  for 
the  first  three  years,  so  as  to  make  the  production  of  a 
receipt  for  the  pepper-corn  sufficient  evidence  of  the  pay- 
ment of  the  rent  and  performance  of  the  covenants 
{Ee  Moody  and  Yates'  Contract^  28  Ch.  D.  661 ;  affirmed 

(a)  The  title  prior  to  the  enfranchiflement  could  not,  even  before 
the  Act,  have  been  called  for  when  the  enfranchisement  was  made 
tinder  the  Copyhold  Act,  1852:  JSTerr  v.  Pawson^  25  Beav.  394; 
Dart,  V.  &  P.  6th  ed.  pp.  189  and  330.  This  Act  has  been  repealed 
by  the  Copyhold  Act,  1894  (57  &  58  Vict.  c.  46),  the  sections 
chiefly  relied  on  in  Kerr  v.  Fawson  being  substantially  re-enacted 
(sects.  21  and  61). 

(6)  See  also  Clarice  v.  MitcJiell,  L.  T.  Newspaper,  vol.  Ixxxvi. 
p.  408  (where  a  purchaser  was  held  entitled  to  insist  on  an  objection 
that  mines  and  minerals  appeared  by  recitals  to  have  been  reserved); 
Jones  V.  Watts,  43  Ch.  D.  574;  Be  Cox  and  Nev^s  Contract,  [1891]  2 
Ch.  109 ;  and  compare  Re  National  Provincial  Bank  of  England  and 
Marsh,  [1895]  1  Ch.  190,  where  a  purchaser  was  held  to  be  bound 
by  a  condition  that  the  prior  title  should  not  be  required,  inves- 
tigated, or  objected  to ;  and  Be  Scott  and  Alvares^s  Contract,  [1895] 
1  Ch.  596 ;  2  Ch.  603. 
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30  Ch.  D.  344).  And  of  course  a  receipt  by  the  original 
lessor  or  ground-landlord  for  the  ground-rent  is  not  such 
a  receipt  as  is  referred  to  in  tfiie  fifth  sub-section  (Be 
Iliggins  and  Percival,  W.  N.  1888,  172 ;  57  L.  J.  Ch. 
807;  59  L.  T.  213).  Neither  sub-section  makes  the 
receipt  conclusive  evidence,  or  has  any  application  where 
it  appears  that  the  covenants  have  not  been  performed  {Re 
Highett  and  Bird's  Contract,  [1902]  2  Ch.  214 ;  affirmed, 
[1903]  1  Ch.  287). 

Under  the  sixth  sub-section  the  purchaser  need  not 
bear  the  expense  of  abstracting  a  deed  not  in  the  vendor^s 
possession,  of  which  the  purchaser  requires  an  abstract, 
if  such  deed  forms  part  of  the  forty  years'  title  which 
the  vendor  is  bound  to  deduce,  and  the  purchaser  can 
compel  its  production  {Re  Johnson  and  Tustin,  30  Ch.  D. 
42),  or  of  abstracting  in  chief  documents  forming  part  of 
the  title,  although  fully  recited  in  a  subsequent  instrument 
{Re  Stamford,  ^c.  Co.  and  Knighfs  Contract,  [1900]  1  Ch. 
287),  or  of  procuring  a  document  forming  part  of  the  title, 
such  as  a  certificate  required  by  the  lease  of  a  house  that 
it  has  been  completed  in  accordance  with  the  covenants 
{Re  Moody  and  Yates'  Contract,  30  Ch.  D.  344) ;  but  he 
must  bear  the  expense  of  producing  and  inspecting  deeds 
in  the  possession  of  the  vendor's  mortgagee  {Re  Willett 
and  Argenti,  W.  N.  1889,  66 ;  60  L.  T.  735) ;  and  of 
searching  for  documents  not  in  the  vendor's  possession, 
and  required  by  the  purchaser  for  verifying  the  abstract 
{Re  Stuart  and  Olivant  and  Seadon's  Contract,  [1896] 
2  Ch.  328).  On  the  other  hand,  the  expense  of  obtaining 
deeds  required  by  the  purchaser  to  be  handed  over  on  com- 
pletion falls  upon  the  vendor,  for  the  sub-section  relates 
only  to  expenses  of  production  and  inspection  {Re  Duthy 
and  Jesson's  Contract,  [1898]  1  Ch.  419). 

The  stipulation  imported  by  sub-sect.  7  into  contracts 
for  the  sale  of  property  in  lots  had  become  common, 
but  was  not  invariably  inserted,  because  no  purchaser  of 
several  lots,  not  purchasing  with  a  view  to  sub-sales,  would 
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be  likely  to  require  more  than  one  abstract  of  the  common 
title,  and  a  purchaser  of  several  lots  intending  to  sub-sell, 
might  fairly  expect  to  receive  as  many  abstracts  as  lots. 

An  opinion  has  been  expressed  by  well-known  com- 
mentators on  the  Act  (a)  that,  having  regard  to  the 
alterations  in  the  law  effected  by  this  section,  and  the 
Vendor  and  Purchaser  Act,  1874,  a  vendor  having  such 
a  title  as  is  usually  accepted  by  a  wJUing  purchaser,  may 
now  enter  into  an  open  contract  for  sale,  without  fear  of 
being  put  to  undue  expense  in  answering  requisitions,  or 
famishing  evidence ;  and,  in  this  opinion,  the  writers  of 
these  observations  concur.  The  forms  in  use  at  the 
passing  of  the  Act  appear,  however,  to  be  somewhat  more 
fevourable  to  the  vendor,  though  perhaps  less  equitable. 

The  section  applies  only  to  titles  and  purchasers  on 
sales  projperly  so  called  (sub-sect.  8,  and  see  sect.  2, 
sub-sect.  viii.). 

Section  4. — It  will  not  be  safe  to  take  a  conveyance  Completion  of 

•_.i  -I  Ai.'^j  IT       contract  after 

from  the  personal  representatives  of  a  deceased  vendor  death, 
under  this  section,  unless  the  contract  is  clearly  enforce- 
able against  the  heir  or  devisee,  and  whether  it  is  so  can 
only  be  conclusively  ascertained,  as  a  general  rule,  by  an 
action  for  specific  performance  {Ee  Colling^  32  Ch.  D. 
333 ;  He  Thomas,  34  Ch.  D.  166 ;  but  see  Re  Pagani, 
[1892]  1  Ch.  236).  But  the  section  can  hardly  have 
been  intended  to  operate  only  in  cases  in  which  judg- 
ment for  specific  performance  of  the  contract  has  been 
obtained,  as  in  such  cases  the  heir  or  devisee  could  be 
declared  a  trustee,  and  a  vesting  order  can  be  made 
(Trustee  Act,  1893,  s.  31).  Moreover,  such  cases  are 
met  by  the  provisions  of  sect.  30.  It  should  be  noticed 
that  the  power  given  by  the  section  now  under  considera- 
tion to  the  personal  representatives  of  a  deceased  vendor, 
renders  it  practically  imnecessciry  to  consider,  in  cases 
within  the  section,  whether  the  legal  estate  in  property 

(a)  Mr.  Wolstenholme  and  his  colleagues. 
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contracted  to  be  sold  by  him,  has  passed  by  a  general 
devise  in  his  will  (as  to  which,  see  Lyaaght  v.  UdwardSy 
2  Ch.  D.  499),  for  an  exercise  of  the  power  by  his  legal 
personal  representatives  will  defeat  the  estate  of  any 
devisee.  The  qualification  in  sub-sect.  2  makes  caution 
necessary  in  acting  upon  this  section.  But  its  provisions 
appear  to  be  superseded  for  the  future  by  the  Land 
Transfer  Act,  1897,  Part  I.,  Appendix  XVII.,  infra^  which 
provides  that  real,  estate  vested  in  any  person,  without  a 
right  in  any  other  person  to  take  by  survivorship,  shall  on 
his  death  devolve  to  his  personal  representatives. 

Discharge  of  Sectton  5.— The  provisions  of  this  section  enabling 
on  Mdee^.*"^^*  incumbrances  to  be  discharged  by  payment  into  Court, 
extend  not  only  to  sales  by  the  Court,  but  also  to  private 
sales,  and  extend  to  sales  not  completed  before  the  Ist  of 
January,  18S2,  as  well  as  to  sales  made  after  Slst 
December,  1881.  But  the  Court  has  a  discretion  to  refuse 
the  application,  and  will  do  so  if  to  grant  it  would  inflict 
hardship,  as  where  a  purchaser  asks  that  the  vendor  may 
be  compelled  to  pay  into  Court  for  the  purpose  of 
discharging  an  incumbrance  a  sum  exceeding  the  purchase- 
money  {Ee  Great  Narthern  Rail.  Co.  and  Sanderson^  25 
Ch.  D.  788) ;  and  upon  a  sale  out  of  Court  it  is  not  clear 
that  the  Court  has  jurisdiction  to  direct  payment  into 
Court  for  such  a  purpose  by  any  person  other  than  the 
applicant.  Upon  a  proper  application  the  Court  will 
decide  questions  of  construction  involving  interests  t« 
futuro  {Re  Fremc's  Contract,  [1895]  2  Ch.  256;  on 
appeal,  ib.  778). 

Read  with  the  aid  of  the  definition  of  "  incumbrance  '* 
in  sect.  2,  the  section  may  aflFord  means  of  getting  rid  of 
chief  and  quit-rents,  charity  annuities,  and  the  like,  as  well 
as  incumbrances  properly  so  called.    But  see  sect.  45, 

As  to  the  form  which  an  order  imder  this  section  should 
take,  see  Dickin  v.  Dickin,  W.  N.  1882,  113 ;  30  W.  E. 
8S7 ;  and  Patching  v.   Bull,  30  W.  R.  244.      See  also 
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Milford  Haven  Bail,  and  Estate  Co.  v.  Matvatt,  28  Ch.  D, 
402,  In  Archdale  v.  Anderson^  21  L.  E.  Ir.  627,  an  order 
under  this  section  was  made  where  the  land  was  charged 
with  the  payment  of  legacies. 

Section  6. — In  the  previous  editions  of  this  work  the  General 
general  words  had  been  greatly  abridged  by  omitting  for 
the  most  part  the  enumeration  of  particulars;  and  a 
desire  was  expressed  that  the  legislature  would  enable 
conveyancers  to  do  away  with  them  altogether,  by  enact- 
ing, in  the  language  of  the  general  words  themselves,  that 
all  the  things  they  specify,  and  all  other  rights,  ease- 
ments, and  appurtenances,  whether  strictly  appurtenant, 
or  appurtenant  only  by  reputation  or  enjoyment,  should 
pass  by  the  conveyance  of  the  property  itself.  It  was 
also  pointed  out  that  until  this  was  done,  the  general 
words  in  a  modified  shape  must  be  retained,  as,  although 
there  never  was  any  question  but  that  what  is  strictly 
appiu^nant  to  land  would  pass  by  the  conveyance  of  it, 
those  rights  and  easements  which  are  not  strictly  appur- 
tenant at  law,  but  are  only  appurtenant  by  reputation 
and  enjoyment,  could  not  safely  be  left  out  of  considera- 
tion {a).  As  to  such  rights  and  easements,  see  Kay  v.  Oxleyj 
Xi.  R.  10  Q.  B.  360 ;  and  also  (among  other  later  cases) 
Broomfield  v.  Williams,  [1897]  1  Oh.  602 ;  Re  Eughes 
and  Ashley's  Contract,  [1900]  1  Ch.  595 ;  Quicke  v.  Chap- 
many  [1903]  1  Ch.  659 ;  and  International  Tea  Stores  Co. 
Y.  Hobbs,  [1903]  2  Ch.  165. 

The  present  section  meets  the  desire  so  expressed  by 
in  effect  enacting  that  rights,  easements,  and  aj)pur- 
tenances  appurtenant  to  land  by  reputation  or  enjoyment 

(a)  In  an  Act  introduced  by  Lord  Brougham  (8  &  9  Vict.  c.  119), 
repealed  by  sect.  71  of  the  present  Act,  there  is  a  clause  (sect.  2) 
intended  to  supersede  general  words  in  conveyances  under  that 
Act,  but  the  provision  did  not  meet  the  real  defect  as  to  things 
reputed  to  be,  but  not  actually,  appurtenant,  and,  being  confined 
to  conveyances  in  pursuance  of  that  Act,  was  never  of  any  general 
use. 
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only,  shall  pass  by  a  oonveyanoe  of  the  land  in  the  same 
manner  as  rights,  ecksements,  and  appurtenances  legally 
appurtenant  to  such  land,  and  renders  the  use  of  general 
words  unneofessary.  Of  course  it  does  not  affect  the 
rights  of  persons  not  parties  to  the  conveyance  {Bed^ 
dingtm  v.  Atke^  35  Ch.  D.  317;  Birmin^hamj  Sfc. 
Banking  Co.  v.  Eoss^  38  Ch.  D.  295;  Broomfield  v. 
WilliaynSy  ubi  supra). 

The  statutory  general  words  do  not  (except  as  regards 
manors)  expressly  include  mines  and  minerals.  But  the 
omission  is  of  no  importance,  as  they,  being  part  of  the 
inheritance,  must  pass  with  the  land  imless  expressly 
reserved  or  excepted,  though  in  some  cases  {e.g.y  that  of 
a  lease  not  containing  any  such  reservation)  the  right  to 
work  them  may  be  in  abeyance.  Mines  and  minerals 
have  of  late  years  commonly  (though  by  no  means 
invariably)  been  expressly  mentioned  amongst  the  general 
words  hitherto  in  use,  and  the  omission  to  mention  them 
in  a  conveyance  of  land  in  a  mining  district  was  under- 
stood to  imply  that  they  had  been  reserved  on  some 
previous  dealing  with  the  property  (see  Halliday  v. 
Demison,  4  Jur.  (N.  S.)  1002;  5  W.  E.  357).  But 
except  for  the  purpose  of  negativing  such  an  implication, 
they  were  wholly  unnecessary;  and  in  conveyances  of 
land  in  purely  agricultural  districts,  were  frequently — 
perhaps  generally — omitted.  In  conveyances  of  land  in 
mineral  districts  it  is  still  not  unusual  to  mention  them, 
for  the  purpose  of  precluding  the  implication  above 
referred  to,  but  if  they  are  mentioned  alone  it  may  be 
desirable  to  exclude  any  application  of  the  rule  etpremo 
unius  est  exclusio  alterius  (see  Beddington  v.  Atke^  35 
Ch.  D.  317).  However,  the  section  applies  if  and  so  fax 
as  a  contrary  intention  is  not  expressed  in  the  conveyance 
(sub-sect.  4). 

It  should  also  be  noticed  that  the  statutory  general 
words  do  not  extend,  like  those  hitherto  in  use,  to  rights 
and  easements  enjoyed  with  or  known  as  appurtenant  to 
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the  property  at  any  time  previomly  to  the  conveyance. 
In  this  respect,  the  statutory  general  words  seem  the  more 
correct,  as  the  property  is  intended  to  be  dealt  with  in  its 
actual  condition,  at  the  time  of  the  conveyance ;  "and,  in 
fact,  it  may  be  doubted  whether  the  reference  to  earlier 
reputed  rights  and  easements  ever  had  any  value  (see 
Roe  V.  Siddom,  22  Q.  B.  D.  224).  The  statutory  words 
seem  sufficient  to  meet  such  circumstances  as  those  which 
existed  in  Kay  v.  Oxley  and  the  Rimilar  cases  above 
referred  to. 

B^ard  being  had  to  this  section,  it  will  generally  be 
improper  to  mention  appurtenances  in  a  contract  for  sale 
of  land,  for  the  effect  of  so  doing  might  be  to  invite  a 
discussion  upon  the  nature  and  extent  of  the  general 
words  to  which  a  purchaser  was  entitled  before  the  Act. 
On  that  point  see  Bolton  v.  Bolton^  11  Ch.  D.  968 ;  and 
Be  a  Contract  between  Peck  and  the  School  Board  for 
London^  [1893]  2  Ch.  315 ;  both  of  which,  however,  were 
determined  under  special  circumstances. 

Secttion  7. — This  section  has,  except  in  very  special  Covenants  for 
cases,  altogether  abrogated  covenants  for  title,  and  against 
incumbrances,  except  in  voluntary  conveyances,  to  which 
the  section  does  not  extend,  and  in  which  as  a  rule 
covenants  for  title  would  not  be  inserted.  Covenants  for 
title  (except  the  covenant  for  further  assurance)  have 
seldom  been  of  any  practical  utility;  and  by  sect.  66  a 
solicitor  who  obtains  for  his  client  the  benefit  of  the 
implied  statutory  covenants,  will  be  discharged  from  the 
liability  which  he  would  otherwise  have  incurred  for  not 
inserting  in  the  deed  similar  express  covenants.  But  it 
must  be  borne  in  mind  that  the  appropriate  statutory 
covenants  or  covenant  will  only  be  implied  where  the  con- 
veyance is  expressed  to  be  made  by  the  conveying  party  or 
parties  in  one  or  other  of  the  cJiaracters  mentioned  in  sub" 
sect.  4;  and  that,  in  any  case  in  which  a  conveying 
party  is  not  expressed  to  convey  in  any  such  character, 
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the  covenant,  or  covenants,  which  ought  to  have  been 
entered  into  by  him  in  a  conveyance  before  the  Act, 
must  be  inserted. 

Sub-^ct.  1  F.  (2)  is  evidently  intended  to  meet  the  case 
of  trustees  conveying  by  the  direction  of  the  tenant  for 
life,  who,  in  such  cases,  usually  covenants  for  title,  with 
a  proviso  limiting  his  covenants  to  his  own  estate,  but  it 
may  be  useful  in  other  cases  as  well. 

When  a  wife  conveys  and  is  expressed  to  convey  as 
beneficial  owner,  and  the  husband  also  conveys  and  is 
expressed  to  convey  as  beneficial  owner,  covenants  for 
title  win  be  implied  on  the  part  of  the  wife,  and  on  the 
part  of  the  husband,  and  a  further  covenant  for  title  will 
be  implied  on  the  part  of  the  husband,  in  the  same  terms 
as  the  covenant  on  the  part  of  the  wife  (sub-sect.  1 F.  (3) ). 
The  object  of  thus  implying  three  sepcurate  sets  of  cove- 
nants for  title  in  this  case  does  not  at  first  sight  seem 
very  clear.  But  it  was  probably  connected  with  the 
necessity  of  extending  the  husband's  covenants  to  the 
acts  of  the  wife  and  her  predecessors  in  title  (a). 

A  covenant  by  the  purchaser  to  pay  the  rent  and 
perform  the  covenants  is  still  required  in  assignments  on 
sales  of  leaseholds,  and  a  covenant  by  the  lessor  for  quiet 
enjoyment  is  still  required  in  leases  (see  sub-sect.  6) ;  and 
apparently,  in  dealings  with  copyhold  or  customary- 
property,  a  covenant  to  surrender  or  other  deed  forming 
part  of  the  conveyance  of  the  property  is  necessary, 
wherever  covenants  for  title  of  any  kind  ought  to  be 
entered  into  by  the  surrenderor  or  other  person  dealing 
with  the  property. 

And  it  should  be  noticed  that  the  implied  covenants 
may  be  varied  or  extended  by  deed  (sub-sect.  7),  and  of 
course  other  covenants  may  be  inserted  in  the  conveyance 
in  their  stead.    Express  covenants  will  no  doubt  operate 

(a)  See,  as  to  the  effect  of  the  wife's  covenants,  the  observations 
on  sect.  59,  in/ra. 
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by  way  of  variation  of  the  implied  statutory  covenants, 
bat  no  question  as  to  the  efieot  of  express  covenants  in 
this  respect  can  arise  where  the  covenantor  is  not 
expressed  to  convey  in  any  of  the  characters  mentioned 
in  sob-sect.  4  (a). 

The  implied  covenant  against  incumbrances  extends 
only  to  incumbrances  on  the  land,  and  does  not  extend  to 
claims  agianst  the  owner  of  the  land  personally  as  owner 
{Egg  V.  Blayney,  21  Q.  B.  D.  107 ;  and  compare  Stock  v. 
Meakin,  [1900]  1  Ch.  683).  See  also  David  v.  Sabin, 
[1893]  1  Ch.  623,  in  which  it  was  held  that  sub-leases 
made  by  a  lessee  from  whom  the  lessor  afterwards  took  a 
surrender,  were  incumbrances  made  by  ^^  a  person  right- 
fully claiming  under  the  "  lessor  within  this  section,  and 
the  meaning  of  the  word  ^^  omitted  "  in  this  section  was 
considered.  In  Page  v.  Midland  Rail  Co,,  [1894]  1  Ch. 
11,  it  was  decided  that  defects  of  title  appearing  on  the 
face  of  a  conveyance  or  otherwise  known  to  the  purchaser, 
are  not  to  be  excluded  from  the  operation  of  the  covenants 
for  titie,  and  the  decision  would  seem  to  be  applicable  to 
impUed  as  well  as  to  express  covenants  (May  v.  Flatty 
[1900]  1  Ch.  616).  As  to  the  measure  of  damages  for 
breach  of  covenants  for  titie,  see  Turner  v.  Moon,  [1901] 
2  Ch.  825.  Usual  implied  covenants  are  entered  into,  it 
may  be  added,  upon  a  sale  by  a  lunatic  {Re  Ray,  [1896] 
1  Ch.  468). 

Under  the  Land  Transfer  Acts,  1875  and  1897,  a 
vendor  of  land  registered  with  an  absolute  titie  cannot 
be  required  to  enter  into  any  covenant  for  titie ;  and  the 
impUed  covenants  under  this  section  of  a  vendor  of  land 
registered  with  a  possessory  or  qualified  titie  are  modified 
to  the  effect  mentioned  in  sect.  16  (3)  of  the  Land  Transfer 
Act,  1897. 

(a)  In  the  following  collection  o!  precedents,  covenants  for  title 
ftnd  against  incumbrances  are  entirely  omitted.  Where  the  inser- 
tion of  such  covenants  is  for  any  reason  desired,  the  impHed 
statutory  covenants  will  afford  material  for  framing  them. 
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Execution  of       Sectiok  8. — ^It  has  been  laid  down  that  a  pnrdiaser 
^  may  as  a  general  rule  insist  on  having  the  oonveyanoe 

executed  in  his  own  presence,  or  attested  by  a  witness 
of  his  own  selection  {Viney  v.  Chaplin^  4  Drew.  237; 
2  De  G.  &  J.  468 ;  Dart,  V.  &  P.,  6th  ed.,  p.  741 ;  see 
also  Ex  parte  Swinbanks,  11  Ch.  D.  525 ;  and  compare 
JEssex  V.  Baniell,  L.  E.  10  C.  P.  538).  The  present  section 
defines  the  purchaser's  rights  in  this  respect. 

The  provisions  of  the  section  are  applied  by  sect.  9  of  the 
Land  Transfer  Act,  1897,  to  transfers  of  registered  land. 

Aoknowledg-       SECTION  9.— An  acknowledgment   under  this  section 

to^roductaon  of  the  right  to  production    and  delivery   of  copies  of 

™^f®'"  -   documents,  is  substituted    for    the    usual    covenant  by 
takinff  for  safe  ,  "^ 

custody  of  fiduciary  owners  to  the  like  effect  {In  re  Agg^Oardnerj 
docnments.  35  Ch.  D.  600) ;  and  a  similar  acknowledgment,  coupled 
with  an  undertaking  for  the  safe  custody  of  the  docu- 
ments, is  substituted  for  the  covenant  for  similar  purposes 
hitherto  given  by  an  absolute  owner. 

Trustees  and  mortgagees  cannot  (the  present  writers 
think)  be  expected  to  give  the  undertaking  referred  to  in 
this  section ;  but,  as  regards  a  tenant  for  life,  it  would  seem 
to  be  otherwise,  for  he  is  the  beneficial  owner,  and  bound 
to  covenant  for  title. 

Difficulty  sometimes  arises  under  this  section,  when 
the  deeds  in  question  are  in  the  possession  of  third 
parties,  who  will  not,  and  cannot  be  compelled  to,  give 
an  acknowledgment  or  imdertaking  with  respect  to  them. 
In  such  a  case  an  acknowledgment  or  undertaking  given 
by  a  party  not  having  possession  of  the  deeds  would  not 
operate  xmder  the  statute,  and  it  is  conceived  that  a 
covenant  in  the  old  form  should  be  given.  But  a  title 
depending  upon  deeds,  the  production  of  which  is  secured 
in  this  way,  cannot  be  deemed  satisfactory. 

Upon  an  enfranchisement  the  copyholder  is  not,  it 
seems,  entitled  to  any  acknowledgment  or  undertaking 
as  to  the  muniments  of  title  to  the  manor  {In  re  Agg- 
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Gardner  J  ubi  supra) ;  but  an  acknowledgment,  or  acknow- 
ledgment and  nndertaking,  as  the  case  may  be,  is  com- 
monly given  as  to  such  muniments,  and  as  to  the  Court 
BoUb  either  generally,  or  so  far  as  they  relate  to  the 
enfranchised  hereditaments. 

Where,  as  in  the  case  of  a  mortgagor  retaining  any  of 
the  title  deeds  to  the  mortgaged  property,  and  giving  an 
acknowledgment,  production  ought  to  be  at  the  expense  of 
the  covenantor,  this  will  have  to  be  expressly  mentioned 
(see  sub-sect.  5). 

It  seems  worth  noticing  that  the  section  does  not 
expressly  give  to  the  person  entitled  to  the  benefit  of  an 
acknowledgment  the  right  to  take  copies  of  documents 
produced  under  it ;  and  it  would  appear  that,  inasmuch  as 
the  section  imposes  on  the  person  giving  the  acknowledg- 
ment an  obligation  to  deliver  copies,  there  is  no  right  to 
take  copies  {Mutter  v.  Eastern  and  Midlands  Rail.  Co.j  38 
Ch.  D.  92 ;  Re  Balaghat  Gold  Mining  Co.,  Ltd.,  [1901] 
2  K.  B.  665,  overruling  Board  v.  African  Consolidated 
Land  and  Trading  Co.,  [1898]  1  Ch.  596). 


in. — Leases. 


Section  10. — ^At  common   law  no    assignee    of   the  Bent  and 
reversion  expectant  upon  a  lease  could  take  advantage  ^^4^^ 
of  any  condition  for  re-entry,  though  it  is  said  that  he  coyenants  to 
might  sue  and  distrain  for  rent  reserved  on  the  lease,  and  reyersion. 
sue  for  breaches  of  covenants  in  law.    The  statute  of 
32  Hen.  8,  c.  34,  enacted  (sect.  1)  that  all  grantees  of 
reversions  should  enjoy  all  the  advantages,  benefits,  and 
remedies  by  entry  for  non-payment  of  rent,  or  for  doing 
of  waste,  or  other  forfeiture,  or  by  action  only  for  non- 
performance of  conditions,  covenants,  or  agreements  con- 
tained or  expressed  in  leases  which  the  grantors  or  lessors 
themselves  enjoyed.    This  enactment  was,  however,  held 
not  to  extend  to  covenants  not  running  with  the  land 
(t.6.y  not  touching  and  concerning  the  land,  as  to  which. 
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see  the  note  to  Spencer^ a  Case^  in  Smith's  L.  C),  or  to 
an  assignee  of  the  reversion  in  a  part  only  of  the  land 
(Co.  litt.  215  a,  and  see  Hyde  v.  Warden,  3  Ex.  D.  72). 
The  present  section  does  (it  is  assumed)  extend  the  rights 
of  an  assignee  of  the  reversion  as  regards  covenants  not 
running  with  the  land,  between  which  covenants  and 
covenants  not  relating  to  the  subject-matter  of  the  lease 
there  seems  to  be  no  difference.  It  attempts,  however, 
to  annex  the  benefit  of  covenants  which  do  run  with  the 
land  to  the  beneficial  ownership,  whether  accompanied 
by  the  legal  ownership  or  not.  And  it  clearly  confers 
upon  a  mortgagee,  whose  mortgagor  has  granted  a  lease 
under  sect.  18,  the  right  to  enforce  the  covenants  and  con- 
ditions of  that  lease.  See  Municipal  Permanent  Society 
V.  Smithy  22  Q.  B.  D.  70.  Moreover,  the  rights  of  an 
assignee  of  the  reversion  in  a  port  only  of  the  land  appear 
to  be  greatly  extended  by  the  section,  read  with  sect.  12, 
which  together  give  to  him,  in  effect,  the  same  rights 
as  if  the  lease  had  originally  comprised  only  the  part 
assigned  to  him.  By  22  &  23  Vict.  c.  35,  s.  3,  such  an 
assignee  became  entitled,  where  the  rent  had  been  legally 
apportioned,  to  the  benefit  of  all  conditions  of  re-entry 
for  non-payment  of  the  original  rent,  in  the  same  manner 
as  if  they  had  been  reserved  to  him  as  incident  to  his 
part  of  the  reversion,  in  respect  of  his  apportioned  part 
of  the  rent.  But  this  enactment,  it  will  be  observed, 
only  operated  where  the  rent  had  been  legally  apportioned, 
and  as  regards  conditions  of  re-entry  for  non-payment  of 
such  rent.  The  present  section  (which,  however,  applies 
only  to  leases  made  on  or  after  the  1st  January,  1882) 
extends  to  all  covenants  and  provisions  by  the  lessee  having 
reference  to  the  subject-matter  of  the  lease,  whether  the 
rent  is  apportioned  or  not.  It  has  hitherto  been  the  rule 
that  an  apportionment  of  rent  is  not  binding  on  the  tenant, 
unless  mcule  by  the  verdict  of  a  jury,  or  with  his  consent 
(see  Walter  v.  Maunde,  1  J.  &  W.  181 ;  Bliss  v.  ColUns, 
6  B.   &  Aid.   876;  Mayor  of  Swansea  v.    Thomas^   10 
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Q.  B.  D.  48 ;  and  also  Baynton  v,  Morgan,  21  Q.  B.  D. 
101 ;  22  Q.  B.  D.  74,  and  it  can  hardly  have  been  intended 
to  alter  this  rule. 

Section  11. — The  second  section  of  the   statute  32  Obligation  of 
Hen.  8,  c.  34,  gave   to  lessees   similar  rights   against  ^J^to"^* 
assignees  of  the  entire  reversion.    But  the  remarks  pre-  with  the 
viously  made  as  to  sect.  10  of  the  present  Act  apply  to  ^p^^^. 
this  section  of  the  Act,  and  also  to  Section  12.  ment  of 

oonditions  on 

Section.  13.— In  this  section  the  words  "to  be  derived  qI^^'^^"; 
out  of  a  leasehold  interest  -with  a  leasehold  reversion,"  title  to  lease- 
must  mean  to  be  derived  otd  of  an  under-lease  or  mb-lease;  ^^^^^^^"^ 
ioT  the  reversion  referred  to,  and  for  the  title  to  which  required. 
the  intended  under-lessee  is  not  to  call,  cannot  be  that 
expectant  upon  the  imder-lease  to  be  granted  under  the 
contract,  since  such  a  reversion  would  not  exist  until  the 
intended  under-lease  was  actually  granted.  It  follows 
that,  under  such  a  contract  by  a  lessee  holding  directly 
from  the  freeholder,  the  intended  under-lessee  will  be 
entitled  to  caU  for  the  title  to  the  lease ;  and  that,  imder 
such  a  contract  by  an  under-lessee,  the  intended  \mder- 
lessee  will  be  entitled  to  call  for  the  title  to  the  under-lease 
out  of  which  the  intended  term  is  to  be  granted,  but  not 
for  the  title  to  the  superior  lease  or  under-lease.  See 
OosUng  v.  Wool/,  [1893]  1  Q.  B.  39,  in  which  this  view 
was  adopted  with  respect  to  both  the  present  section  and 
sect-  3,  sub-sect.  1.  As  a  rule,  the  restriction  imposed 
by  the  section  on  the  rights  of  the  intended  imder-lessee 
will  be  sufficient,  as  the  title  to  the  lease  or  imder-leaee 
out  of  which  the  term  is  to  be  granted  will  be  in  the 
intended  under-lessor's  power,  and  capable  of  being  pro- 
duced. But  it  may  sometimes  be  desirable  to  preclude 
the  intended  under-lessee  from  calling  for  the  title  to  grant 
the  under-lease. 

See  also  the  Vendor  and  Purchaser  Act,  1874,  s.  2, 
sub-s.  1  (Appendix  II.,  infra),  and  sect.  3  of  the 
present  Act. 

D. — c.p.  3 
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Bestrictionfl 
on  and  relief 
against 
forfeiture 
of  leases. 


Section  14. — Hitherto  relief  had  been  given  by  the 
Court  against  forfeiture  incurred  through  non-payment  of 
rent  (as  to  which  see  15  &  16  Vict.  c.  76,  s.  212,  and  the 
Common  Law  Proeedui-e  Act,  1860,  23  &  24  Vict.  o.  126, 
s.  1 ;  Hare  v.  Hlms,  [1893]  1  Q.  B.  604 ;  Hoicard  v. 
Fanshawe,  [1895]  2  Ch.  581) ;  and  (under  22  &  23  Vict. 
0.  35,  ss.  4  to  9,  and  the  Common  Law  Procedure  Act, 
1860,  8.  2)  against  forfeiture  incurred  through  omission 
to  insure,  but  not  in  any  other  cases  of  forfeiture,  unless 
imder  special  circumstances,  as  where  by  xmavoidable 
accident,  by  surprise,  or  ignorance  not  wilful,  parties 
have  been  prevented  from  executing  a  covenant  literally 
(see  per  Lord  Alvanley,  M.E.,  in  Eaton  v.  Lyon^  3  Yes. 
693,  and  the  note  to  Peachey  v.  Duke  of  Somersetj 
2  White  &  Tudor,  L.  C. ;  also  Barrow  v.  Isaacs  Sf  Son^ 
[1891]  1  a  B.  417). 

The  sections  above  referred  to  of  22  &  23  Vict.  c.  35, 
and  also  the  second  section  of  the  Common  Law  Procedure 
Act,  1860,  are  repealed  by  sub-sect.  7  of  the  present 
section  of  the  Act  imder  consideration ;  and  relief  against 
forfeiture  for  non-insurance  will  be  given  in  future  under 
this  section,  which  is  more  favourable  to  lessees  than  the 
repealed  enactments,  and  extends  to  all  other  forfeitures 
not  mentioned  in  sub-sect.  6,  except  forfeitures  for  non- 
payment of  rent  (the  law  and  statutes  relating  to  which 
are  left  untouched,  sub-sect.  8 :  see,  however,  aa  regards 
under-leases,  sect.  4  of  the  Act  of  1892,  and  Gray  v.  Bonsall, 
[1904]  1  K.  B.  601),  and  to  all  breaches  conunitted  before 
or  after  the  passing  of  the  Act.  See  Quitter  v.  Mapleaon^ 
9  Q.  B.  D.  672.  It  applies,  moreover,  to  an  agreement 
for  a  lease,  where  there  is  a  title  to  specific  performance, 
or  to  have  the  lease  granted.  See  Swain  v.  AyreSj 
21  Q.  B.  D.  289 ;  Strong  v.  Stnnger,  61  L.  T.  470 ; 
Ayling  v.  Mercer^  W.  N.  1885,  166;  and  also  sect.  5 
of  the  Conveyancing  and  Law  of  Property  Act,  1892, 
Appendix  VI.,  infra. 

It  may  be  proper  in  some  cases  to  fix  a  sum  as  liquidated 
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damages  for  breaoh  of  eaoh  material  ooyenant,  and  as 
regards  oontmtdng  breaches,  for  each  day,  week,  or  month 
during  which  the  breach  oontinaes.  Also  it  may  be 
proper,  where  the  lease  contains  a  covenant  or  condition 
against  assignment,  underletting,  parting  with  the  posses- 
sion, or  disposing  of  the  land  leased,  to  exclude  so  much 
of  sub-sect.  6  (i.)  as  relates  to  such  covenants  and  con- 
ditions. See  Gentk  v.  Faulkner,  [1900]  2  K.  B.  267.  If 
the  covenant  or  condition  be  against  disposing  of  the  land 
without  the  landlord's  consent,  and  it  be  added,  as  it  fre- 
quently is  on  the  lessee's  behalf,  that  such  consent  is  not  to. 
be  arbitrarily  or  imreasonably  withheld,  the  effect  of  the 
covenant  or  condition  must  (as  in  Trehar  v.  Bigge,  L.  E. 
9  Exch.  151 ;  Hyde  v.  WardeUy  3  Ex.  D.  72 ;  Sear  v.  Eouse 
Property  Society,  16  Ch.  D.  387;  and  Bates  v.  Donaldson, 
[1896]  2  Q.  B.  241)  be  decided  ultimately  by  the  Court; 
and  trouble  and  friction  might  perhaps  be  saved  by  dis- 
pensing with  the  addition,  and  extending  the  section  as 
suggested.  Sect.  3  of  the  Oonveyancing  and  Law  of 
Property  Act,  1892,  Appendix  YI.,  infra,  provides  that  no 
fine  is  to  be  exacted  for  a  licence  to  assign,  and  enables 
relief  to  be  given  imder  the  present  section,  although  the 
forfeiture  was  occasioned  by  breach  of  a  covenant  not  to 
assign  {Imray  v.  Oakshette,  [1897]  2  Q.  B.  218,  where 
the  conditions  on  which  relief  ought  to  be  granted  are 
considered).  As  to  what  is  a  fine  see  Re  CosKs  Contract^ 
[1897]  1  Ch.  9. 

In  sub-sect.  3,  fee-&rm  rent  is  obviously  used  in  its 
popular  sense  of  ^'  grant  in  consideration  of  a  rent-charge 
in  fee."  In  strict  technical  correctness,  a  fee-farm  rent 
is  a  perpetual  rent  reserved  on  a  conveyance  of  lands  in 
fee  simple,  and  cannot,  since  the  statute  Quia  Emptores 
(18  Edw.  1,  c.  1),  be  reserved  except  by  the  Crown, 
because  the  grantor  parting  with  the  fee  is,  by  the  opera- 
tion of  the  statute,  without  any  reversion,  and  without  a 
reversion  there  cannot  be  rent-service  (Cruise's  Digest, 
4th  ed.  vol.  iii.  p.  274). 

3(2) 
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SuVseot.  6  has  been  amended  by  the  Conveyancmg 
and  Law  of  Property  Act,  1892,  Appendix  VI.,  t«/ra, 
sect.  2,  sub-sects.  2  and  3. 

As  to  the  8th  sub-section,  see  JEx  parte  Chuld^  13 
Q.  B.  D.  454 ;  as  to  the  service  of  notices,  see  sect.  67 ; 
and  as  to  the  meaning  of  bankruptcy,  sect.  2  (xv.),  and  of 
mining  lease,  sect.  2  (xi.). 

In  giving  a  notice  under  this  section,  the  terms  and 
requirements  of  the  section  should  be  strictly  followed. 
See  North  London  Land  Co.  v.  Jacques,  49  L.  T.  659  ;  32 
W.  E.  283;  Jacques  v.  Hafrisony  12  Q.  B.  D.  136,  165 ; 
Qreenfield  v.  Hanson,  2  Times  L.  E.  876 ;  Horsey  Estate, 
Ltd.  V.  Stei^er,  [1899]  2  Q.  B.  79.  And  the  particular 
breach  or  breaches  must  be  specified  in  detail  {Fletcher  v. 
Nokes,  [1897]  1  Ch.  271 ;  Re  Serle,  [1898]  1  Ch.  652 : 
see  also  Penton  v.  Barnett,  [1898]  1  Q.  B.  276,  where  a 
notice  to  repair  had  expired,  but  the  breach  was  con- 
tinuing; and  Jacob  v.  Down,  [1901]  2  Ch.  156).  But  it 
is  not  necessary  to  claim  compensation  (where  none  is 
wanted)  for  the  breach  {Loch  v.  Pearce,  [1893]  2  Ch.  271). 
The  notice  is  necessary  even  to  a  peaceable  re-entry  with- 
out action  {Re  Riggs,  [1901]  2  K.  B.  16).  And  the  notice 
is  not  defeated  because  it  includes  alleged  breaches  which 
have  in  fact  not  taken  place  {Pannell  v.  City  of  London 
Brewery  Co.,  [1900]  1  Ch.  496).  In  Skinners'  Co.  v. 
Knight,  [1891]  2  Q.  B.  542,  it  was  held  that  the  lessor's 
costs  of  employing  a  solicitor  and  surveyor  to  prepare  the 
notice  could  not  be  claimed  6U9  compensation;  but  this 
decision  seems  to  have  been  overruled  by  sect.  2,  sub-sect.  1, 
of  the  Conveyancing  and  Law  of  Property  Act,  1892, 
Appendix  VI.,  infra.  An  assignee  of  a  lease  is  a  lessee 
within  the  meaning  of  this  section,  and  a  notice  addressed 
to  the  original  lessee  and  all  others  concerned,  and 
served  on  the  occupier  is  sufficient  {Cronin  v.  Rogers^ 
1  Cab.  &  E.  348).  An  imder-lessee  is  entitled  to  be 
relieved  under  sect.  4  of  the  Conveyancing  and  Law  of 
Property  Act,  1892,  Appendix  VI.,  infra  {WardeUy  8fc.  of 
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Sir  Eager  Cholmeley^s  School  at  Eighgate  v.  Smelly  [1893] 
2  Q.  B.  254 ;  Etcart  v.  Fryer^  [1901]  1  Ch.  499,  where 
the  seotion  is  fully  discussed),  and  it  has  been  held  by  the 
Court  of  Appeal  that  the  seotion  extends  to  a  forfeiture  for 
non-payment  of  rent  {6rai/Y.  Bomall^  [1904]  1  K.  B.  601). 
Belief  can  only  be  given  in  an  action  (Lock  v.  Pearce^ 
[1893]  2  Ch.  271),  and  not  after  an  actual  re-entry 
{Rogers  v.  Rke,  [1892]  2  Ch.  170) ;  though  it  is  other- 
wise  under  sect  212  of  the  Common  Law  Procedure  Act, 
1862  (see  Howards.  Famhmce,  [1895]  2  Ch.  681).  As  to  the 
meaning  of  the  words  "lessor''  and  "lessee,"  and  "under- 
lessee  "  or  "  derivative  lessee,"  in  this  seotion  and  sect.  2 
of  the  Act  of  1892,  see  Nind  v.  Nineteenth  Century 
Building  Society,  [1894]  2  Q.  B.  226 ;  Wardens  of  Choi- 
meley  School,  Eighgate  v.  Sewell,  [1894]  2  Q.  B.  906;  and 
Imray  v.  Oakshette,  [1897]  2  Q.  B.  218. 

Belief  was  granted  under  this  section  in  Bond  v.  Freke, 
W.  N.  1884,  47 ;  Cresswell  v.  Davidson,  W.  N.  1887,  87 ; 
66  L.  T.  811 ;  and  Mitchison  v.  Thompson,  1  Cab.  &  E. 
72  ;  and  was  refused  in  Scott  v.  Brown,  W.  N.  1884,  209 ; 
61  L.  T.  746. 


rV. — Mortgages. 


Section  16. — ^Hitherto  a  mortgagee  could  not  be  com-  Obligation  on 
pelled  to  transfer   {Dunstan  v.  Patterson,  2  Phil.  345;  ^^If^^ 
Davidson's  Prec.  Conv.  vol.  ii.  part  ii.  4th  ed.  p.  280),  instead  of 
but    less    responsibility  attaches   to  a  mortgagee  on  a 
transfer  than  on  a  reconveyance,  because  in  the  one  case 
he  has,  and  in  the  other  he  has  not,  to  consider  the  title  to 
the  equity  of  redemption,  and  in  practice  a  refusal  by  a 
mortgagee  to  transfer  has  seldom  occurred.     It  is  con- 
ceived, however,  that  the  section  only  applies  to  the  case 
of  a  bond  fide  transfer  to  a  third  person  advancing  the 
money,  and  that  if  the  money  were  actually  advanced  by 
the  mortgagor  himself,  a  transfer  to  a  third  person  as  a 
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trustee  for  him,  or  otherwise  on  his  behalf,  would  enure 
for  the  benefit  of  intervening  incumbrancers  (see  Piatt  v. 
Mendel,  27  Ch.  D.  246). 

In  Aldersm  v.  JElgepf  26  Ch.  D.  667,  a  mortgagee  of 
property  in  settlement  which  the  tenant  for  life  had 
obtained  the  usual  order  to  redeem,  refused  to  comply 
with  a  requisition  by  the  latter  to  transfer  the  mortgage 
to  a  third  person,  and  the  refusal  was  upheld.  It  was 
decided  that  the  tenant  for  life  was  only  entitled  to  compel 
a  transfer  upon  the  terms  of  the  order,  which  were  con- 
sidered to  require  that  a  trust  corresponding  with  the 
limitations  of  the  equity  of  redemption  should  be  annexed 
to  the  legal  estate ;  and  the  principle  of  the  decision  seems 
applicable  to  a  similar  requisition  by  a  tenant  for  life  who 
has  not  obtained  such  an  order. 

In  Everitt  v.  Automatic  Weighing  Machine  Co.y  [1892]  3 
Ch.  506,  a  shareholder  was  held  entitled  to  require  the 
company  to  assign  imder  this  section  a  debt  due  from 
him  to  the  company,  and  their  lien  for  such  debt  on  his 
shares. 

It  was  held  in  Teevan  v.  Smith,  20  Ch.  D.  724,  that 
where  there  are  several  mortgages,  the  first  mortgagee 
cannot  under  this  section  be  required  by  the  mortgagor  to 
transfer  to  a  nominee  of  his  own,  without  the  consent  of 
any  puisne  mortgagee  or  mortgagees.  But  this  decision 
seems  to  have  been  overruled  by  sect.  12  of  the  Convey- 
ancing Act,  1882,  Appendix  V.,  infra,  which  provides  that 
the  right  shall  be  exerciseable  by  each  incumbrancer  or  by 
the  mortgagor,  and  regulates  the  order  in  which  re- 
quisitions by  incumbrancers  or  the  mortgagor  are  to  be 
complied  with.  See  Smithett  v.  Hesketh,  44  Ch.  D.  161, 
where  a  jointress  was  allowed  to  redeem  in  her  proper 
order  as  an  incumbrancer. 

As  to  the  exclusion  (subnsect.  2)  of  a  mortgagee  in  pos- 
session, see  Coote  on  Mortgages ;  Eobbins,  pp.  803, 1416 ; 
7th  ed.  pp.  821,  1439. 
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Section  16. — ^The  effect  of  this  section  is  to  render  Power  for 
oovenants  by  mortgagees  for  production  (or  the  aoknow-  S^^^uo^ 
ledgments  substituted  by  sect.  9  for  such  covenants)  un-  d®«J«- 
necessary,  except  in  veiy  special  cases.    It  should  be  borne 
in  mind,  however,  that  the  section  does  not  extend  to 
mortgages  made  before  the  Ist  January,  1882,  and  conse- 
quently that  covenants  for  production,  or  acknowledgments 
under  sect.  9,  may  be  required  in  transfers  of  such  mort- 
gages.   Hitherto  there  had  been  no  means  of  compelling 
an  unsatisfied  mortgagee  to  produce  the  deeds  in  his 
custody  relating  to  the  mortgaged  property. 

Section  17. — ^The  development  of  the  doctrine  of  con-  ReBtriction  on 
BoIidatLon  (as  to  which  see  Davidson's  Prec.  Conv.  vol.  iL  ^f^ort^gw. 
pt.  ii.  4th  ed.  pp.  228  et  seq.)  received  a  check  in  Jennings 
V.  Jordan,  6  App.  Cas.  698,  where  it  was  held  that  the 
assignee  of  an  equity  of  redemption  is  entitled  to  redeem 
the  mortgage  without  redeeming  a  mortgage  of  other 
property  made  by  the  same  mortgagor  to  the  same  mort- 
gagee after  the  date  of  the  assignment  (see  also  Earter  v. 
Colmany  19  Ch.  D.  630;  In  re  Walhampton  Estate,  26 
Ch.  D.  391 ;  Withall  v.  Blyton,  W.  N.  1885,  p.  22 ;  Bird 
V.  Wenn^ZZ  Ch.  D.  215;  and  Riley  v.  Hall,  [1898]  W.  N. 
81).  But  in  Pledge  v.  White,  [1896]  A.  C.  187,  the 
House  refused  to  overthrow  the  doctrine  as  to  consolidation 
of  mortgages  laid  down  in  Vint  v.  Padget,  2  De  G.  &  J. 
611  (wluch  had  been  thought  to  be  impugned  by  Jennings 
V.  Jordan),  and  held  that  a  transferee  of  several  mort- 
gages is  entitled  to  consolidate  them,  not  only  against  the 
mortgagor,  but  also  against  an  assignee  of  the  equities  of 
redemption,  under  an  assignment  made  before  the  union 
of  all  the  mortgages.  Now  the  doctrine  appears  to  be 
totally  abolished  by  this  section  as  regards  mortgages  (see 
the  definition  of  this  word  in  sect.  2  (vi.) )  made  on  or 
after  the  1st  January,  1882.  But  its  operation  (see  sub- 
seci  3)  is  limited  to  cases  where  the  mortgages  or  one  of 
them  were  or  was  made  on  or  after  the  Ist  January,  1882. 
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The  section  in  tenns  deals  only  with  consolidation  proper, 
i.e.y  where  there  are  several  mortgages,  each  on  different 
properties  of  the  mortgagor ;  but  in  Be  Salmon^  [1902]  1 
K.  B.  147,  it  was  considered  in  relation  to  a  case  where 
there  were  several  mortgages  on  the  same  property,  one  of 
them,  however,  comprising  other  property  as  well. 

As  to  what  amounts  to  a  contrary  intention  within  sub- 
sect.  2,  see  Atidrews  v.  City  Permanent  Benefit  Building 
Society y  44  L.  T.  641,  where  the  right  of  consolidation  was 
held  to  be  preserved  by  a  covenant  by  the  mortgagor  to 
observe  the  rules  of  the  society,  one  of  which  was  framed 
with  reference  to  the  existence  of  such  a  right.  In  Farmer 
V.  Pitty  [1902]  1  Ch.  954,  on  the  other  hand,  where  there 
was  a  mortgage  not  excluding  the  operation  of  the  section, 
and  a  subsequent  equitable  mortgage  with  an  agreement  to 
execute  a  legal  mortgage  in  such  form  as  the  mortgagee 
might  require,  it  was  held  that  the  mortgagee  was  not 
entitled  to  have  a  legal  mortgage  executed  excluding  the 
operation  of  the  section.  Mortgagees  who  have  excluded 
this  section  may  consolidate,  although  they  have  given 
notice  to  the  mortgagor  to  pay  off  one  of  the  mortgages 
{Griffith  V.  Pound,  45  Ch.  D.  553). 

In  practice  a  mortgagee  lending  money  to  the  same 
mortgagor  upon  the  security  of  a  different  property,  pro- 
cures that  property  to  be  charged  with  the  whole  debt, 
and,  in  some  form  or  other,  takes,  as  a  matter  of  course,  a 
further  charge  on  the  original  security  for  the  amount  of 
the  new  loan,  unless  satisfied  that  both  securities  are 
sufficient.  And  it  can  seldom  be  proper  to  anticipate,  in 
an  original  security,  the  contingency  that  the  mortgagee 
may  become  entitled  to  securities  on  other  property  of  the 
mortgagor,  and  may  fail  to  secure  the  right  to  consolidate 
them.     (See  Farmer  v.  Pitt,  ubi  supra.) 

The  costs  of  a  foreclosure  action  in  respect  of  distinct 
mortgages,  by  virtue  of  this  section  or  otherwise  not  liable 
to  be  foreclosed,  are  not  chargeable  against  both  estates,  but 
must  be  apportioned  {Be  Caux  v.  Skipper,  31  Ch.  D.  635). 
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Section  18. — ^The  oommon  power  of  leasmg  in  mort-  Leasing 
gages  requires  that  the  lessee's  oovenants  shall  be  entered  mOTtgagor 
into  with  the  mortffairee.    But  there  is  little  doubt  that  in  ^^  of  mort- 
leases  under  powers  the  benefit  of  such  covenants,  with  posflesaon. 
whomsoever  entered  into,  is  annexed  to  the  legal  reversion. 
See  Greenaway  v.  Hart^  14  0.  B.  340;  Davidson's  Preo. 
Conv.  vol.  iii.  3rd  ed.  pp.  494  et  seq,y  and  vol.  ii.  pt.  ii. 
4th  ed.  p.  335  n.    And  sects.  10  and  11,  supra y  have  the 
effect  of  annexing  the  benefit  of  the  covenants  and  con- 
ditions of  re-entry  in  leases  under  this  power  to  the  legal 
reversion.     See  Municipal  Permanent  Society  v.  Smith,  22 
Q.  B.  D.  70.    Notwithstanding  sect.  25  of  the  Judicature 
Act,  1873,  the  right  of  re-entry  for  breach  of  covenants  is 
enforceable  only  by  the  legal  owner  of  the  reversion  {Mat- 
thews V.  Usher,  [1900]  2  Q.  B.  535). 

It  may  be  considered  an  objection  to  the  statutory 
power  that  it  is  not  confined,  like  the  common  form  (see 
tiie  definition  of  mortgagor  in  sect.  2),  to  the  mortgagor 
personally.  But  it  can  easily  be  so  confined  imder  the 
14th  sub-section. 

And  it  must  be  borne  in  mind  that  under  every 
mortgage  tnade  since  the  Act,  the  mortgagor  (including 
a  mortgagor  of  leaseholds)  has  this  power,  unkss  it  is 
excluded  in  uriting,  which  it  should  be  at  the  time  of 
the  mortgage,  wherever  the  circumstances  render  it 
improper.  On  mortgages  of  leaseholds  (which  are  not 
within  the  Statute  of  Uses)  it  has  hitherto  been 
impossible  to  vest  a  legal  power  to  grant  leases  in  the 
mortgagor,  and  the  device  sometimes  resorted  to,  of 
creating  a  sub-term  in  a  third  party  upon  trust  to  grant 
leases,  is  of  course  superseded  by  this  section. 

The  power  to  exclude  the  operation  of  the  section  by 
any  writing  should  render  caution  necessary  in  ciccepting 
a  lease  from  either  mortgagor  or  mortgagee  under  the 
section  since  such  lease  would  not  (it  seems)  be  binding 
on  the  other,  if  the  section  had  been  so  excluded,  even 
though  the  lessee  had  no  notice  of  the  exclusion,  and  it 


Digitized  by 


Google 


42  OBSERVATIONS  ON  THE 

may,  therefore,  be  better,  where  it  is  intended  that  this 
leasing  power  should  be  applicable,  expressly  to  deolare 
this  in  the  mortgage. 

As  to  the  meaning  of  building  lecu^e,  see  sect.  2. 

The  former  law  as  to  leases  by  mortgagors  and  mort- 
gagees will  be  found  in  the  note  to  Keech  v.  HaU^  1 
Sm.  L.  C.  See  also  Coote  on  Mortgages ;  Eobbins,  pp.  671 
et  seq.;  7th  ed.  pp.  692  et  seq.;  and  Davidson's  Preo.  Conv. 
vol.  ii.  pt.  ii.  4th  ed.  p.  335  n.  Under  this  law  the 
mortgagor's  tenant  had  a  right  to  redeem  (see  Tarn 
V.  Turner*,  39  Ch.  D.  456),  but  it  would  be  difficult  to 
establish  that  such  a  right  belongs  to  a  lessee  holding 
imder  a  lease  granted  imder  the  present  power,  and 
taking  effect  (as  it  would  seem  to  do)  out  of  the  estate  of 
the  mortgagee.  See  as  to  the  character  of  such  a  lease, 
Wilson  V.  Queen's  Club,  [1891]  3  Ch.  522 ;  John  Brothers, 
Sfc.  Co.  V.  Holmes,  [1900]  1  Ch.  188 ;  Broume  v.  Peto, 
[1900]  2  Q.  B.  653. 

Mortgagee's  SECTIONS  19  to  24. — The  power  of  sale  given  to 
power  of  sale,  mortgagees  by  Lord  Cranworth's  Act,  23  &  24  Vict, 
c.  145,  Part  II.,  repealed  by  sect.  71  of  the  present  Act, 
applied  to  land  only,  and,  even  in  regard  to  land,  was 
seldom  relied  upon,  probably  because  it  did  not  come 
into  operation  imtil  the  principal  had  been  unpaid  for 
one  year,  or  the  interest  had  been  in  arrear  for  six 
months  (three  months  being  the  period  commonly 
specified  with  regard  to  an  arrear  of  interest),  and 
because  it  required  six  months'  notice  in  all  cases  (instead 
of  dispensing  with  notice  where  the  interest  is  in  arrear), 
and  allowed  less  than  the  ordinary  latitude  in  regard  to 
the  form  and  operation  of  the  notice.  The  power  of  sale 
conferred  on  mortgagees  by  sect.  19  (i.)  of  the  present 
Act  as  regulated  by  the  subsequent  sections,  conforms  in 
these  respects  to  the  ordinary  form  (as  to  which  see 
Davidson's  Preo.  Conv.  vol.  ii.  pt.  ii.  pp.  66  et  seq.), 
from  which  it  differs  only  in  substituting  two  for  three 
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months  in  regard  to  an  arreax  of  interest.  See  Farrar 
Y,  FarrarSy  Ltd.,  40  Oh.  D.  396,  in  which  the  sale  was 
made  npon  default  in  payment  of  interest,  and  which  also 
contains  a  general  discussion  of  the  duties  and  responsi- 
bilities of  a  mortgagee  selling  under  such  circumstances. 
The  position  of  a  mortgagee  exercising  his  power  of  sale 
is  considered  generally  in  the  recent  cases  of  Kennedy  v. 
De  Traffard,  [1897]  A.  C.  180,  and  Nutt  v.  Eastony  [1899] 
1  Gh.  873.  See,  as  to  the  mode  in  which  notices  may  be 
given,  sect.  67. 

The  notice  required  by  sect.  20,  sub-sect.  1,  may  be 
waived,  and  the  concurrence  of  second  mortgagees  in  the 
conveyance  to  confirm  a  sale  purporting  to  be  mcde  by 
the  first  mortgagee  in  no  way  affects  the  character  of  the 
sale  {Re  Thompson  and  Holt,  4A  Ch.  D.  492). 

Sect.  20  (iii.)  confers  considerable  importance  on 
covenants  to  insure  and  to  keep  up  insurances  (whether 
against  fire  or  on  Hves),  and  ojther  special  covenants. 
But  the  practice  of  making  the  power  of  sale  arise  on 
breach  of  any  such  covenant  had  become  common  before 
the  passing  of  the  Act. 

There  can  be  no  doubt  that  the  statutory  power  has 
practically  superseded  express  powers  of  sale  in  mort- 
gages, except  in  special  oases. 

But  in  many  cases  variations  and  additions  are 
required.  Thus  in  a  mortgage  of  real  and  personal 
property  combined,  trusts  of  tiie  surplus  proceeds  of  sale 
ought  to  be  declared  in  favour  of  the  mortgagor,  his 
executors,  administrators,  and  assigns,  as  personal 
estate,  in  order  that  the  mortgagee  may  not  be  concerned 
to  apportion  such  surplus  proceeds  among  the  persons 
entifled  to  the  respective  mortgaged  properties  (see  note, 
p.  259,  infra). 

The  power  does  not  apply  to  the  debentures  of  a  joint- 
stock  company  {Blaker  v.  Herts  8f  Essex  Waterworks  Co., 

41  Ch.  D.  399 ;  see  Re  Barton^upon-Humber  Water  Co., 

42  Ch.   1).    585;   and   Marshall  v.   South  Staffordshire 
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Tramicays  Co.,  [1895]  2  Ch.  36) ;  nor  apparently  is  it 
incorporated  by  the  statutory  form  given  by  the  Bills  of 
Sale  Act,  1882  {Calvert  v.  Thomas,  19  Q.  B.  D.  204).  It 
does  not  (though  Lord  Cranworth's  Act  did)  enable  the 
mortgagee  to  convey  any  greater  estate  than  may  be 
comprised  in  the  mortgage  {Re  Hodson  8f  Howes^  Contract, 
35  Ch.  D.  668 ;  lie  Solomon  8f  Meagher's  Contract,  40 
Ch.  D.  508),  although,  on  a  sale  of  a  part  of  the  mortgaged 
property,  he  can  give  to  the  purchaser  an  easement  by 
implication,  if  not  by  express  grant,  over  the  imsold  part 
{Born  V.  Turner,  [1900]  2  Ch.  211) ;  or  to  sell  fixtures  apart 
from  the  land  {Re  Yates,  Batcheldor  v.  Tates,  38  Ch.  D. 
112  ;  aud  see  Climpson  v.  Coles,  23  Q.  B.  D.  465 ;  Small 
V.  National  Provincial  Bank  of  England,  [1894]  1  Ch.  686, 
deciding,  apparently,  that  such  a  power,  if  given,  con- 
stitutes the  deed  a  bill  of  sale ;  Re  Brooke,  [1894]  2  Ch. 
600).  The  power  of  sale  imder  sect.  19  only  exists 
where  the  mortgage  is  by  deed,  but  the  old  law  that  a 
mortgagee  not  by  deed  of  a  chattel  or  of  stock  or 
shares  had  by  implication  a  power  of  sale  remains 
unaffected  {Deverges  v.  Sandeman,  Clark  8f  Co.f  [1902] 
1  Ch.  579). 

Sect.  21,  sub-sect  2,  which  enacts  that  the  title  of  the 
purchaser  in  professed  exercise  of  the  statutory  power 
shaU  be  unimpeachable  on  the  groxmd  of  irregularity  in 
the  exercise  of  the  power,  is  intended  solely  for  the  pro- 
tection of  purchasers,  and  does  not  preclude  a  purchaser 
from  objecting  to  the  title  on  the  ground  that  the  exercise 
was  improper  {Life  Interest  and  Reversionary  Securities 
Corporation,  Ltd,  v.  Hand-inrHand  Fire  Insurance  Society, 
[1898]  2  Ch.  231).  Sub-sect.  3  should  be  read  in  connec- 
tion with  sect.  5.  It  should  be  noticed  that  a  first  mort- 
gagee, having  notice  of  a  second  mortgage,  and  neverthe- 
less paying  the  surplus  proceeds  of  sale  to  the  mortgagor, 
will  be  liable  in  damages  to  the  second  mortgagee  ( West 
London  Commercial  Bank  v.  Reliance  Permanent  Building 
Society,  29  Ch.  D.  954). 
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The  power  given  to  mortgagees  by  sect.  19  (ii.)  to  insure  Mortgagee's 
sooli  ports  of  the  mortgaged  property  aa  are  of  an  insurable  |^^. 
nature,  and  to  charge  the  property  with  the  premiums 
paid  and  interest,  appears  to  be  sufficient  for  the  purpose, 
but  does  not  dispense  with  the  necessity  in  suitable  cases 
of  a  covenant  by  the  mortgagor  to  insure  and  repair ;  and 
where  provisions  as  to  repair  are  required,  a  charge  upon 
the  property  of  the  sums  expended  in  repairs,  with  interest, 
should  be  added,  as  before  the  Act.  See  as  to  insurance 
.and  repair  of  mortgaged  property,  Davidson's  Preo.  Conv. 
voL  iL  pt.  ii.  4th  ed.  pp.  63  et  seq. 

The  limitation  in  sect.  23,  sub-sect.  4,  on  the  right  of 
a  mortgagee  to  have  the  insurance  money  applied  in  or 
towards  dischai^  of  the  mortgage  debt,  no  doubt  refers 
to  sect.  83  (unrepealed)  of  the  old  Metropolitan  Building 
Act,  14  Qbo,  3,  c.  78,  which  has  been  held  to  be  of 
general  application  {Ex  parte  Qo^^eleyj  4  De  Q-.  J.  &  S. 
477),  and  in  effect  to  enable  any  person  interested  in  the 
property  to  require  that  the  insurance  money  shall  be 
laid  out  in  rebuilding.  See,  however,  Rayner  v.  Prestotiy 
18  Ch.  D.  1 ;  Castellain  v.  Preston,  11  Q.  B.  D.  380 ; 
West  of  England  Fire  Insurance  Co.  v.  IsaacSy  [1896] 
2  Q.  B.  377;  [1897]  1  Q.  B.  226 ;  and  also  Westminster 
Office  V.  Glasgow  Provident  Society y  13  App.  Cas.  699. 

The  power  given  to  mortgagees  by  sect.  19  (iii.)  to  Mortgagee's 
appoint  a  receiver  (see  also  sect.  24),  is  substantially  the  ^^^J^^ 
same  as  that  given  by  Lord  Cranworth's  Act,  Part  I.  receiver. 
(repealed  by  sect.  71  of  the  present  Act,  and  aa  to  which 
see  Davidson's  Prec.  Conv.  vol.  ii.  pt.  ii.  4th  ed.  pp.  99 
et  seq.)f  except  that  it  does  not  come  into  operation  imtil 
the  mortgagee  has  become  entitled  to  exercise  the  power 
of  sale  conferred  by  the  Act,  and  in  this  respect  is  less 
stringent  as  r^ards  the  mortgagor.    Presumably  it  does 
not  authorise  the  appointment  of  a  receiver  and  manager 
(Whitley  v.  Challis,  [1892]  1  Ch.  64;  see  also  County  of 
Gloucester  Bank  v.  Rudry,  Sfc.  Colliery  Co.,  [1895]  1  Ch. 
629).      The  statutory  power  is  no   doubt  proper  and 
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Mortgagee's 
power  to  cut 
timber. 


Mortgagee's 
receipt  clause. 


beneficial  to  both  parties,  but  it  is  oonoeiyed  that  where 
at  the  time  of  the  mortgage  there  is  a  probability  that 
the  services  of  a  receiver  will  be  required,  an  ordinary 
receivership  deed,  with  the  ordinary  provision  that  the 
receiver  shall  not  act  imless  interest  is  in  arrear,  ought  to 
be  executed,  inasmuch  as  the  provisions  of  such  an  instru- 
ment better  accord  with  "the  intentions  of  the  parties. 
And  where  an  action  for  foreclosure  is  pending,  it  may 
be  desirable  that  the  appointment  should  be  made  by 
the  Court  {Tiltett  v.  Nixon,  25  Ch.  D.  238).  After  the 
appointment  of  a  receiver,  the  mortgagor  will  be  restrained 
from  distraining  {Woohton  v.  iJ(Ms,  [1900]  1  Ch.  788). 
A  receiver  appointed  under  the  Act,  and  acting  in  the  name 
of  the  mortgagor,  incurs  no  personal  liability  {Oicen  8f  Co.  v. 
Cronk,  [1895]  1  Q.  B.  265  ;  Burt  v.  Bull,  ib.  276).  Such 
an  appointment  in  respect  of  book  debts  does  not  take 
them  out  of  the  order  and  disposition  of  the  mortgagor 
{RuHer  v.  Everett,  [1895]  2  Ch.  872).  The  position  of  a 
receiver  as  regards  repairs  is  discussed  in  White  v.  Metcalfe 
[1903]  2  Ch.  567.  . 

The  power,  which  by  sect.  19  (iv.)  is  given  to  mort- 
gagees in  possession,  to  cut  ripe  timber  not  ornamental, 
is  new.  The  rule  had  hitherto  been  that  a  mortgagee  in 
possession  will  be  restrained  from  cutting  timber,  unless 
the  security  is  deficient  ( Witherington  v.  Banks,  Sel.  Ca.  Ohy. 
31 ;  and  cf.  Simmons  v.  Shirlet/,  6  Ch.  D.  173) ;  and  that 
a  mortgagor  in  possession  will  not  be  restrained  from 
cutting  timber,  unless  the  security  is  deficient  {Humphreys 
V.  Harrison,  1  Jac.  &  W.  581 ;  Hippesley  v.  Spencer,  6 
Mad.  422 ;  King  v.  Smith,  2  Ha.  239),  and  even  in  that 
case  not  from  cutting  underwood  in  the  usual  course  of 
husbandry  {Humphreys  v.  Hanison,  uhi  supra).  See  also 
Craig  on  Trees  and  Woods,  ch.  vi. 

The  provisions  of  sect.  22  seem  to  render  unnecessary 
the  clauses  hitherto  in  use  with  respect  to  the  receipt 
and  application  of  policy  and  other  moneys  comprised  in 
a  mortgage,  as  to   which  see  Davidson's    Prec.   Conv. 
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vol.  iL  pt.  ii.  4th  ed.  p.  131.  They  are  substantially  the 
same  as  these  danses ;  and  the  power  given  by  sub-seot.  1 
effectually  protects  trustees  and  others  paying  over  the 
mortgaged  funds  to  the  mortgagee  {Re  Belly  [1896]  1  Ch.  1 ; 
Hockey  v.  Western,  [1898]  1  Ch.  350).  It  should  be 
observed,  however,  that  trustees  are  not  bound  to  pay 
over  more  than  the  amount  due  on  the  mortgage  {S,C,). 
The  provisions  of  the  sections  under  consideration,  except 
sub-sects.  (1)  and  (4)  of  sect.  21,  are  applied  by  the  Land 
Transfer  Act,  1897,  sect.  9  (2)  to  registered  charges. 

Sbction  25. — EepeaJs  the  48th  section  of  the  Chancery  Sale  of 
Procedure  Act,  1852,  15  &  16  Vict.  c.  86,  and  re-enacts  p^^^ 
in  a  more  comprehensive  form  the  provisions  of  that  action, 
section  as  to  sales  in  actions  respecting  mortgaged 
property.  An  order  under  this  section  for  the  sale  of 
mortgaged  property  may,  it  seems,  be  made,  on  an  inter- 
locutory application,  notwithstanding  the  opposition  of 
some  persons  interested  {Woolley  v.  Colmariy  21  Ch.  D. 
169),  and  at  any  time  after  a  decree  for  foreclosure  before 
the  action  is  concluded  by  the  foreclosure  becoming  abso- 
lute {Union  Bank  of  London  v.  Ingram,  20  Ch.  D.  463). 
See  also  Wade  v.  Wilson,  22  Ch.  D.  235,  where  the 
mortgagee  asked  for  a  sale,  and  the  mortgagor  not 
appearing,  the  Court  ordered  an  accoimt  of  what  was 
due,  and  then  a  sale  of  enough  to  satisfy  the  debt.  In 
Green  v.  Biggs,  W.  N.  1886,  p.  128,  three  months  after 
the  certificate  was  allowed  for  redemption  ;  and  in  Dacies 
V.  Wright,  32  Oh.  D.  221,  the  mortgagors  were  given  the 
conduct  of  the  sale,  and  were  not  required  to  give  security 
for  costs.  But  see  Brewer  v.  Square,  [1892]  2  Ch.  111. 
A  sale  has  been  ordered  under  this  section  at  the  instance 
of  an  equitable  mortgagee  by  deposit,  though  there  was  no 
memorandum  of  charge  or  agreement  to  execute  a  legal 
mortgage  {Oldham  v.  Stringer,  61  L.  T.  895 ;  33  W.  R. 
251).  An  order  for  sale  was  made  on  terms  in  Norman 
V.  Beaumont,  W.  N.  1893,  45   (and  see   Charleicood  v. 
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Hammer^  28  Sol.  J.  710;  and  Williatns  v.  OweUf  27 
Sol.  J.  256) ;  and  was  refused  in  Provident  Clerks  Mutual 
Life  Assurance  Association  v.  LetciSj  67  L.  T.  (N.  S.)  644. 


mortgage. 


V. — Statutory  Mortgage. 
Ponnsof  Sections  26   to   28. — The  statutory  forms  referred  to 

mortga^  and  ^  *^^^^  seotions  are  believed  to  be  in  use  to  a  greater 
transfer  of  extent  than  might  have  been  anticipated,  but  are  not  to 
be  recommended.  They  are  but  little  shorter  than  the 
ordinary  forms,  and  they  do  not  express  in  an  intelligible 
way  the  effect  they  are  intended  to  have.  The  Act,  it 
may  be  mentioned,  does  not  apply  to  the  case  of  a  transfer 
in  the  statutory  form  of  the  benefit  of  a  mortgage  made 
before  the  commencement  of  the  Act  {Re  Beachet/^  [1904] 
1  Ch.  67). 

It  was  unsuccessfully  contended  in  Ee  JErrington,  [1894] 
1  Q.  B.  11,  that  a  mortgage  in  the  statutory  form  creates 
a  personal  liability  on  the  part  of  an  assignee  of  the  equity 
of  redemption  to  pay  the  interest. 


Form  of 
reconveyance 
of  statutory 
mortgage. 


Section  29. — It  may  be  regretted  that  the  necessity  of 
a  reconveyance  for  revesting  the  estate  in  the  mortgagor, 
on  payment  off  of  the  mortgage,  has  not  been  abolished. 
A  mortgage  of  an  equitable  estate  is  discharged  by  the 
receipt  of  the  mortgagee  for  the  mortgage  money  (at),  and 
the  principle  has  been  extended  to  mortgages  of  legal 
estates,  in  the  case  of  building  societies,  whose  endorsed 
receipt  vacates  any  security  to  them  (37  &  38  Vict.  o.  42, 
s.  42  (b) ) .  Perhaps  a  difficulty  was  apprehended  as  regards 
the  stamp  duties  which  are  imposed  on  reconveyances,  and 
which,  of  course,  would  have  to  be  imposed  also  on  receipts 
operating  as  reconveyances. 

(a)  See  the  observations  on  sect.  30.  • 

(6)  A  precedent  of  a  mortgage  to  such  a  society  will  be  foxmd 
infra. 
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VI. — ^Trust  and  Mortgage  Estates  on  Death. 

Section  30. — ^The  4th  flection  of    the    Vendor   and  Devolution  of 
Purchaaer  Act,  1874,  Appendix  II.,  infray  enabled  the  ^^^^ 
legal  personal  representative  of  a  mortgagee  to  reconvey  ®*^^  ^^ 
on  payment  of  all  sums  secured  by  the  mortgage,  but 
did  not  extend  to  a  release  where  the  whole  debt  was 
not  paid,  or  to  a  transfer  {Re  Spradbery^a  MartgagCy  14 
Ch.  D.  514),  or  to  a  conveyance  under  a  power  of  sale 
{Ee  White's  Martgage,  W.  N.  1881,  p.  115;  29  W.  R. 
820),  and,  even  if  left  tmrepealed,  would  have  been  super- 
seded by  that  under  consideration.     The  48th  section  of 
the  Land  Transfer  Act,  1875,  substituted  for  sect.  5  of 
the  Vendor  and  Purchaser  Act,  1874  (a),  extended  only 
to  hereditaments  of  which  a  bare  trustee  (b)  was  seised  in 
fee  simple,  and  as  to  which  he  had  died  intestate. 

The  word  "  hereditaments  "  clearly  includes  copyholds. 
And  but  for  the  interpretation  clause,  sect.  2  (ii.),  which 
defines  "  land  '*  as  including  copyholds,  but  does  not  define 
hereditaments,  it  could  not  have  been  doubted  that  the 
section  under  consideration  extended  to  copyholds.  This 
doubt  was  thought  to  have  been  removed  by  the  decision 
in  Be  HugheSy  W.  N.  1884,  p.  63.  But  the  section  was 
repealed  by  the  Copyhold  Act,  1887  (50  &  51  Vict.  c.  73, 
8.  45 ;  see  also  sect.  88  of  the  Copyhold  Act,  1894, 57  &  58 
Vict.  c.  46),  so  far  as  it  relates  to  land  vested  in  the 
tenant  on  the  rolls  (see  Ee  Mills'  Trusts,  37  Ch.  D.  312 ; 
on  appeal,  40  Ch.  D.  14),  and  the  repeal  seems  to  render 
it  proper  that  eopyhold  and  customary  estates  held  on 
trust  or  by  way  of  mortgage  should  be  devised  as  formerly. 
It  is  said  {c)  that  the  word  "  hereditaments  "  was  used  in 

(a)  The  section  referred  to  of  the  Land  Transfer  Act  is  set  out  in 
a  note  to  sect.  5  of  the  Vendor  and  Purchaser  Act,  Appendix  II., 
infra. 

(6)  See  Re  Dociora,  29  Ch.  D.  693;  Be  Cunningham  and  FrayJing, 
[1891]  2  Ch.  667. 

(c)  By  Mr.  Wolstenholme. 

D.^-€.P.  4 
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this  section  instead  of  "  land "  for  the  purpose  of 
including  personal  inheritances,  e.g.,  an  annuity  to  one 
and  his  heirs. 

The  section  does  not  extend  to  an  estate  pur  autre  tie 
held  on  trust  or  mortgage,  where  such  estate  is  limited  to 
executors  or  administrators  as  speoial  occupants,  or  where 
there  is  no  special  occupant.  Such  a  trust  or  mortgage 
estate  may  still  be  disposed  of  by  will,  but,  if  not  so  dis- 
posed of,  will  pass  to  the  executor  or  administrator  under 
sect.  6  of  the  Wills  Act,  1  Vict.  o.  26. 

The  words  "notwithstanding  any  testamentary  dis- 
position '*  preclude  a  specific  disposition  by  will  of  those 
trust  or  mortgage  estates  to  which  this  section,  as  modified 
by  the  Copyhold  Act,  1894,  applies.  See  Re  Chwes^ 
[1893]  1  Ch.  214.  The  editors  see  nothing  in  the  section 
to  justify  the  view  that  such  a  disposition  could  be 
rendered  legally  effective  by  the  executor's  assent,  as 
would  be  the  case  with  a  specific  bequest  of  a  chattel  real. 
The  express  direction  that  the  trust  or  mortgage  estate  is 
to  vest  in  the  personal  representative  seems  conclusive 
against  an  executor's  having  power  to  prevent  such  vesting 
by  assenting  to  any  other  disposition  thereof  made  by  the 
will.  It  has  been  suggested  {a)  that  a  testator,  wishing 
that  his  trust  (or  mortgage)  estates  should  go  to  particular 
persons,  may  eflPect  his  purpose  by  appointing  those 
persons  executors  for  that  purpose.  But  this  seems 
doubtful  (Re  Parker's  Trusts,  W.  N.  1893,  119  ; 
1894, 14). 

How  trust  and  mortgage  estates  are  to  be  dealt  with 
where  there  is  no  legal  personal  representative  of  the 
testator,  e,g,,  on  the  death  of  a  trustee  or  mortgagee 
intestate,  until  administration  has  been  taken  out  to  his 
estate,  is  not  clear,  but  it  would  seem  that  it  will  not  be 
safe  in  such  a  case  to  take  a  conveyance  from  the  heir, 
whose  title  is  (apparently)  altogether  ousted  by  the  section, 

(a)  By  Mr.  Wolstenholme. 
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See  Re  Pilling's  Trusts,  26  Oh.  D.  432;  Be  Rack" 
straw's  Trusts,  33  W.  E.  559 ;  W.  N.  1885,  73.  Perhaps 
a  limited  administration  may  be  obtained  in  such  eases. 
But  it  seems  dear  that  an  effectual  appointment  and 
vesting  order  can  generally  be  made  under  the  Trustee 
Act,  1893  {Re  Williams'  Trusts,  36  Oh.  D.  231). 

The  section  caused  considerable  change  in  the  ordinary 
forms  of  settlements  and  mortgages  of  freeholds  of 
inheritance,  the  result  of  it  being  that  the  trusts  and 
powers  formerly  purported  in  such  instruments  to  be 
vested  in  the  heirs  of  the  trustee  or  mortgagee,  or  of  the 
survivor  of  the  trustees  or  mortgagees  (as  the  case  may 
be),  are  now  purported  to  be  vested  in  his  executors  or 
administrators. 

Where  an  estate  is  devised  to  several  persons,  their 
heirs  and  assigns  in  trust,  and  a  power  of  sale  is  given  to 
the  trustees  or  trustee  for  the  time  being,  the  executors  of 
the  last  surviving  trustee  can  make  a  good  title  under  this 
section  {Re  Pixton  and  Tang's  Contract,  W.N.  1897, 178). 

It  may  be  pointed  out  in  reference  to  the  effect  of  this 
section  on  mortgage  estates,  that,  upon  payment  off  of  a 
mortgage  of  an  equitable  estate,  no  reconveyance  was  ever 
necessary,  since  the  equitable  interest  of  the  mortgagee 
ceased  on  the  mortgage  debt  being  satisfied,  and  he  had  no 
legal  interest  to  reconvey,  or  release,  though  a  reconvey- 
ance was  often  taken,  as  a  convenient  mode  of  evidencing 
its  discharge  (a).  Many  titles  have  been  accepted  on  this 
principle,  and  more  perhaps  in  which  equitable  mortgages 
so  discharged  have  not  been  disclosed.  And  a  doctrine  so 
well  recognised  in  practice  can  hardly  be  affected  by  the 
tendency  now  being  manifested  (see  Re  Whiston's  Settle^ 
ment,  [1894]  1  Ch.  661),  but  as  yet  by  no  means 
established,  to  treat  dispositions  of  equitable  estates  as 
needing  to  be  in  some  respects  accompanied  by  formalities 

(a)  It  is  considered  that  an  endorsed  receipt  on  satisfaction  of  the 
mortgage  does  not  require  any  stamp.  See  the  Stamp  Act,  1891, 
Schedule  1 ,  Receipt  (11). 

4(2) 
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and  teohnioalities,  generally  hitherto  supposed  to  be 
pecuKar  to  the  common  law. 

Finally  it  should  be  observed  that  this  section  is  not 
repealed  by  the  Land  Transfer  Act,  1897,  Part  I. 
(Appendix  XVII.  infra)  ^  and  presumably  still  governs 
the  devolution  of  trust  and  mortgage  estates  on  death. 

Part  VII.  of  the  Act,  containing  sects.  31  to  38,  both 
inclusive,  and  relating  to  trustees  and  executors,  is  repealed 
by  the  Trustee  Act,  1893  (Appendix  XV.,  infra). 


VllL. — ^Married  Women. 


woman. 


Power  for  SECTION  39. — ^Formerly  where  property  was  settled  on 

StOTestof"^^  a  married  woman  without  power  of  anticipation,  there 
married  was  no  powor  to  dispense  with  the  restraint  {Robinson  v. 

Wheelwright,  21  Beav.  214;  6  De  G.  M.  &  G.  535 ;  see 
also  Peillon  v.  Brooking y  25  Beav.  218 ;  and  Stanley  v. 
Stanley y  7  Ch.  D.  589,  and  cases  there  cited).  The 
present  section  does  not  authorise  the  Court  to  remove 
the  restraint,  but  it  does  enable  the  Court  to  bind  the 
interest  of  a  msuried  woman  in  spite  of  the  restraint 
when  a  disposition  is  made  which  the  Court  considers 
to  be  for  her  benefit  {Re  Warren^s  Settlemefitj  W.  N. 
1883,  p.  125;  52  L.  J.  Ch.  928;  but  see  Re  Flood's 
Trusty  11  L.  E.  Ir.  355),  and  it  will  be  cautiously  and 
sparingly  exercised  {Re  Little,  Harrison  v.  Harrison,  40 
Ch.  D,  418).  In  Tamplin  v.  Miller,  W.  N.  1882,  p.  44; 
30  W.  E.  422,  V.-C.  Hall  gave  effect  to  a  compromise  of 
the  claims  of  a  married  woman  on  certain  trust  property, 
remarking,  however,  that  a  mcuried  woman  would  not  be 
allowed  to  get  rid  of  the  restraint  merely  because  she 
desired  to  use  the  property,  or  to  benefit  her  husband 
<see  Re  S.'s  Settlement,  W.  N.  1893, 127),  and  that  he 
should  require  very  strong  grounds  to  be  presented  to 
him  before  acceding  to  applications  under  the  section. 
In  Hodges  v.  Hodges,  20  Ch.  D.  749,  a  married  woman 
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was  entitled  to  the  income  of  a  fund  in  Court  for  her  life 
for  her  separate  use  without  power  of  anticipation.  She 
was  childless,  and  past  the  age  of  child-bearing,  and  the 
nltiniate  trusts  of  the  fund,  on  failure  of  her  issue,  were 
for  such  persons  as  she  should  bj  will  appoint,  and  in 
default  of  appointment,  for  herself  absolutely.  Con- 
sequently, it  was  considered  that  the  fimd  must,  after  her 
death,  become  subject  to  the  payment  of  her  debts, 
whether  she  made  any  appointment  by  wiU  or  not,  as  to 
which,  however,  see  the  cases  cited  imder  sect.  4  of  the 
Married  Women's  Property  Act,  1882  (Appendix  XII., 
infra) ;  and  Mr.  Justice  Fry,  upon  her  request  and  that 
of  her  husband,  ordered  a  portion  of  the  fund  to  be  paid 
to  her  to  enable  her  to  pay  debts  for  which  her  creditors 
were  pressing.  An  order  has  been  made  under  this 
section  for  the  purpose  of  enabling  a  partition  and 
resettlement  of  the  property  to  be  effected  {Re  Curret/y 
W.  N.  1887,  28 ;  56  L.  T.  80) ;  but  it  has  been  thought 
that  no  such  order  ought  to  be  made  where  the  restraint 
is  enforced  by  a  forfeiture  clause  {Re  Jordan^  W.  N.  1886, 
6 ;  54  L.  T.  127).  Other  cases  under  this  section  are  Re 
Flood* 8  TrustSj  ubi  8upra  (where  the  married  woman  was 
emigrating) ;  Re  Thompson^  W.  N.  1884,  28  (where  she 
was  in  business) ;  Re  Tippett  and  Ne^chouldh  Contract^ 
37  Ch.  D.  444  (where  a  sale  was  desirable) ;  Re  Segrave^s 
Trttst,  17  L.  E.  Ir.  373;  Bates  v.  Kesterton,  [1896]  1  Ch. 
159  (to  facilitate  a  sale) ;  Re  a  Marriage  Settlement^  30 
SoL  J.  702  (where  the  husband  was  embarrassed  by  debts 
incurred  in  repairing  houses  belonging  to  the  wife  for 
her  separate  use) ;  Latham  v.  Latham^  W.  N.  1889,  171 
(where  the  msuried  woman  was  past  child-bearing  and  in 
debt) ;  Re  Milner's  Settlement^  [1891]  3  Ch.  647  (where 
interest  on  mortgage  debts  of  the  husband  and  premiums 
on  policies  on  his  life  were  allowed  to  be  paid  out  of  the 
income  of  the  property,  the  husband  being  in  embarrassed 
circumstances,  but  earning  a  large  professional  income) ; 
Re  Pollard's  Settlement,  [1896]   1  Ch.  901 ;  2  Ch.  552 


Digitized  by 


Google 


64  OBSERVATIONS  ON  THE 

(where  there  had  been  extravaganoe,  and  recourse  to 
money-lenders,  and  an  order  was  refused  in  oonsequenoe) ; 
Thomson  v.  Thomson,  [1896]  P.  263  (where  it  was  held 
that  the  restraint  oould  not  be  removed  after  a  divorce 
so  as  to  render  binding  an  agreement  entered  into  before ; 
Paget  v.  Paget,  [1898]  1  Ch.  470  (as  to  the  liability  of  a 
husband  to  indemnify  the  wife  in  cases  where  the  restraint 
has  been  removed  under  this  section  to  enable  the  pay- 
ment of  his  debts) ;  and  lie  Blundell,  [1901]  2  Ch.  221 
(where  the  object  was  merely  to  obtain  a  larger  income 
and  the  application  was  refused).  The  order  in  Hodges  v. 
Hodges,  20  Ch.  D.  749,  was  made  upon  an  affidavit  of  the 
married  woman,  but  the  judge  intimated  a  doubt,  whether, 
as  a  rule,  the  consent  of  the  applicant  ought  not  to  be 
taken  by  a  separate  examination  in  the  ordinary  way  (see 
Musgrave  v.  Sandeman,  48  L.  T.  215).  The  trustees  of  the 
settlement  need  not,  it  appears,  be  served  with  notice  of  the 
application  {Ee  Little's  Will,  Re  Harrison,  36  Ch.  D.  701). 
Under  Malins'  Act,  20  &  21  Vict  c.  57,  a  married 
woman  with  the  concurrence  of  her  husband  may,  by  deed 
acknowledged,  dispose  of  reversionary  interests  in  per- 
sonalty to  which  she  or  her  husband  in  her  right  is 
entitled  under  any  instrument,  except  her  marriage  settle- 
ment, made  after  the  31st  of  December,  1867  (see  Re 
Elcom,  [1894]  1  Ch.  303),  imless  the  instrument  restrains 
her  from  alienation.  The  section  under  consideration 
enables  the  Court  to  bind  reversionary  interests  which  a 
married  woman  might  under  that  Act  dispose  of,  were  she 
not  restrained  from  alienation,  and  probably  extends  also 
to  all  other  reversionary  interests,  whether  inalienable  by 
the  terms  of  the  instnmient  creating  them  or  not,  but  as 
to  reversionary  interests  in  money  arising  from  the  sale 
of  or  charged  on  land  which  savour  of  the  realty,  and  are 
not  within  the  ordinary  equitable  rule  precluding  married 
women  from  disposing  by  anticipation  of  reversions  in 
personal  estate  (see  Davidson,  Prec.  Conv.  vol.  ii.  pt.  ii. 
4th  ed.  pp.  223  et  seq.),  no  special  provisions  were  required. 
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With  respect  to  the  power  of  impounding  the  interest  of 
a  married  woman  subject  to  restraint,  see  the  Trustee 
Act,  1893  (Appendix  XV.,  ififra),  s.  46.  And  see  also  the 
Married  Women's  Property  Act,  1893  (Appendix  XIII., 
infra)y  s.  2,  as  to  ordering  costs  to  be  paid  out  of  like 
interests. 

The  bill  as  sent  down  to  the  Commons  contained  a  Acknowledg* 

1  i.i*-i«  i_         11  J.1  •!  ments  of  deeds 

clause  abolLsmng  acknowledgments  by  married  women,  bj  married 
This  dauBe  was  struck  out  in  committee;  but  the  "^omen. 
Conveyancing  Act,  1882  (Appendix  V.,  in/ra)^  s.  7, 
enables  acknowledgments  to  be  taken  by  one  perpetual 
or  special  commissioner,  and  renders  it  imnecessary  to 
inquire  whether  the  certificate  of  an  acknowledgment 
taken  after  the  commencement  of  that  Act  has  been  filed. 
However,  under  the  Married  Women's  Property  Act,  1882 
(Appendix  XII.,  infra),  every  married  woman  is  capable 
(see  sect.  1)  of  acquiring,  holding,  and  disposing  by  wiU 
or  otherwise  of  real  or  personal  property  as  her  separate 
property  in  the  same  manner  as  if  she  were  a  feine  sok, 
and  every  woman  married  on  or  after  1st  January,  1883 
(see  sect.  26),  is  entitled  (see  sect.  2)  to  hold  as  her 
separate  property  (a),  and  dispose  of  accordingly,  all  pro- 

(a)  In  Be  Harkness  and  AlUopp's   Contract,  [1896]  2  Ch.  358,  Trust  pro- 
Mr.  Justice  North  decided  in  effect  that  the  Act  does  not  apply  to  J^^^ 
trust  property.    But  it  is  remarkable,  and  in  Mr.  Justice  North*8  Women's 
judgment  seems  to  be  admitted,  that  sects.  18  and  24  do  empower  Proi^rty  Act, 
a  married  woman  to  accept  a  trust,  and  to  make  herself  responsible,  ' 

to  the  extent  of  her  separate  estate,  for  the  execution  of  the  trust ; 
and,  if  that  be  so,  it  would  appear  to  follow  that  she  is  by  implica- 
tion empowered  to  do  all  things  necessary  for  the  proper  execution 
of  the  trust.  It  has  been  held  that  the  decision  does  not  apply  to 
the  case  of  a  married  woman  who  is  a  mortgagee,  and  not  a  trustee: 
Be  Brooke  and  Fremlin'B  Contract,  [1898]  1  Ch.  647;  Be  West  and 
Hardy's  Contract,  [1904]  1  Ch.  145.  And  it  is  understood  that  a 
Bill  has  been  prepeured  with  a  view  to  the  decision,  which  has  given 
rise  to  much  inconyenience,  being  oyerruled  by  Parliament.  As  to 
a  married  woman  who  is  a  bare  trustee,  see  sect.  16  of  the  Trustee 
Act,  1893  (Appendix  XTV.,  infra),  and  Be  Howgate  and  Oaborn'a 
Contract,  [1902]  1  Ch.  451. 
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pertj  which  may  belong  to  her  at  the  time  of  her  marriage, 
or  which  may  be  acquired  by  or  devolve  upon  her  after 
her  marriage ;  while  every  married  woman  married  before 
Ist  Januaiy,  1883  (see  sect.  5),  has  a  like  interest  in  and 
power  over  property,  her  title  to  which,  whether  vested 
or  contingent,  and  whether  in  possession,  reversion,  or 
remainder,  may  accrue  on  or  after  that  day.  The  result 
of  these  sections  seems  to  be  to  abolish  altogether  the 
necessity  for  acknowledgment,  except  in  the  case  of  a 
deed  executed  by  a  woman  married  before  1st  January, 
1883,  for  the  purpose  of  disposing  of  property  which 
belonged  to  her,  or  in  which  she  had  some  interest  before 
that  day  {a). 

Power  of  Section  40. — See  secte.  46,  47,  and  48,  and  sects. 

married  8  and  9  of  the  Conveyancing  Act,  1882  (Appendix  V., 

infra).  A  married  woman  cannot,  at  conmion  law,  con- 
stitute an  attorney  to  execute  a  deed,  or  to  do  any  other 
act.  But  by  1  Will.  4,  c.  65,  married  women  were  em- 
powered to  appoint  attorneys  on  their  behalf,  to  take 
admittance  to  copyholds,  and  to  surrender  copyholds  for 
.  the  purpose  of  suffering  customary  recoveries,  or  to 
surrender  leases  imder  the  direction  of  the  Court,  for 
purposes  of  renewal.  For  the  form  of  an  order  for  pay- 
ment of  dividends  to  a  married  woman's  attorney,  see 
Stewart  v.  Fletcher,  38  Ch.  D.  627. 


womaxu 


IX. — Infants. 

Sales  and  SECTION  41. — By  the  operation  of  this  section  the  Court 

1^1^^^         is  able  to  sanction  sales  and  leases  of  unsettled  land 

infant  owner,  belonging  absolutely  to  an  infant,  and  that  even  though 

the  infant  be  only  contingently  interested  {Be  Sparrow* 8 

As  to  rever- 
sionary and  [p)  Property  to  which  a  married  woman  was  at  the  commence- 

contingent  ment  of  the  Act  entitled  in  reversion  or  remainder,  and  which  has 

women  ®^^®®  fallen  into  possession,  is  not  within  sect.  6 :  Reid  v.  Reidy  31 

married  Ch.  D.  402 ;  see  also  Be  MichelVa  Trusts,  9  Ch.  D.  6. 
before  1883. 
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Bettled  Estate,  [1892]  1  Ch.  412).  Leases  of  suoli  land 
might  have  been  granted  by  the  Court  before  the  Act 
under  11  Geo.  4  &  1  Will.  4,  c.  66  (see  Be  Letchfordy 
2  Oh.  D.  719 ;  Re  Onffitha,  29  Ch.  D.  248),  which  also 
authorised  infants  to  grant  renewals  of  leases  under  the 
direction  of  the  Court.  And  it  is  oonoeived  that  the  effect 
of  this  section  is  to  authorise  a  guardian  to  grant  leases 
of  his  ward's  unsettled  land  under  sect.  46  (see  also  sect. 
49)  of  the  Settled  Estates  Act,  1877.  As  to  leases  by  a 
guardian  generally,  see  Davidson's  Prec.  Conv.  vol.  v.  pt.  i. 
3rd  ed.  p.  258  n.  But  where  the  infant  is  entitled  in 
possession,  the  section  seems  as  a  general  rule  to  be 
abrogated  for  practical  purposes  by  the  effect  of  sects.  59 
and  60  of  the  Settled  Land  Act,  1882  (Appendix  VIL, 
infra)  y  which  enables  all  the  extensive  powers  of  that 
Act  to  be  exercised  by  the  trustees  of  the  settlement,  or 
by  persons  appointed  for  the  purpose  by  the  Court  on 
behalf  of  any  infant  seised  of  or  entitled  in  possession 
to  land. 

Section  42. — ^The  power  given  by  this  section  has,  to  Managemwit 
a  great  extent,  superseded  the  minority  clause  formerly  receipt  and 
inserted  in  wills  and  settlements  of  real  estate  (a).    But  it  appli<»^on  of 

\  /  income  durmg  . 

is  proper  in  such  instruments  to  specially  appoint  trustees  minority. 
for  the  purposes  of  the  section,  whether  the  instrument 
does  or  does  not  contain  a  power  of  sale  exercisable  by 
or  with  the  consent  of  trustees  (see  Re  Helyar,  [1902] 
1  Ch.  391,  where  persons  named  as  trustees  for  the  purposes 
of  the  Settled  Land  Acts  were  held  not  to  be  trustees 
under  this  section),  and  (as  a  general  rule)  to  declare  that 

(a)  The  Act  does  not  contain  any  definition  of  the  word  **  settle- 
ment," but  sub-sect.  7  of  the  present  section  refers  to  the  **  instru- 
ment," under  which  the  infant's  interest  arises,  and  ''instnunent," 
as  defined  in  sect.  2  (xiii.),  includes  will ;  and  it  is  conceived  that 
the  word  *•  settlement"  strictly  and  properly  refers  to  any  instru- 
ment (whether  testamentary  or  inter  vivos)  creating  a  settlement. 
See  also  the  definitions  of  the  word  in  tiie  Settled  Estates  Act, 
1877,  and  the  Settled  Land  Act,  1882. 
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any  fund  which  may  be  aooumulated  under  the  section 
shall,  in  the  events  mentioned  in  the  3rd  branch  of  sub- 
sect.  5,  be  held  upon  the  same  trusts  as  funds  repre- 
senting monies  arising  imder  the  power  of  sale. 

But  it  may  be  doubted  whether  the  provisions  of  the 
section  will  work  satisfactorily  where  there  are  limitations 
to  females  as  tenants  in  common  in  fee  simple  or  in  tail,  or 
where  there  is  a  Name  and  Arms,  or  other  shifting  clause. 

The  common  minority  clause  is  confined  to  minorities 
of  tenants  for  life  or  in  tail  by  purchase^  it  being  generallj 
considered  that  indefinite  trusts  for  accumulation  during 
minorities  are  invalid  (see  Davidson's  Prec.  Conv.  vol.  iii. 
pt.  ii.  p.  465  n.).  The  statutory  power,  it  will  be  observed, 
is  not  similarly  confined,  and  is,  in  that  respect,  more 
beneficial  than  the  common  clause. 

It  may  be  useful  also  to  point  out  that  the  section  only 
applies  where  the  infant  is  entitled  in  posseamriy  and 
consequentiy  tiiat  it  does  not  apply  in  the  case  of  an 
infant  contingently  interested,  e,g,y  under  a  devise  to 
him  if  and  when  he  attains  twenty-one,  or  as  one  of 
a  class  attaining  twenty-one.  It  applies  to  the  case  of  an 
infant  taking  by  descent  {Re  Cowley^  [1901]  1  Ch.  38). 

An  application  for  the  appointment  of  trustees  for  the 
purposes  of  this  section  may  be  made  by  sunmions  {Re 
Clay,  30  Sol.  J,  619). 

Application         SECTION  43. — The  Corresponding  section  (26)  of  Lord 

L^come^pro-  Cranworth's  Act  is  repealed  by  sect.  71  of  the  present 

perty  of  infant  Act.     It  had  been  supposed  that  the  power  given  by  the 

ance,  &o.    "    repealed  enactment  did  not  extend  to  income  to  which  the 

infant  was  only  entitied  in  expectancy,  but  the  contrary 

was  decided  in  Re  Cottony  1  Ch.  D.  232 ;  and  there  can 

be  no  question  that  the  power  given  by  the  present  section 

includes  such  income   {Re  Holfordy   [1894]   3   Ch.   30; 

Re  Moody,  [1895]  1  Ch.  101 ;  Re  Woodm,  [1895]  2  Ch. 

309 ;  Re  Jeffery,  [1895]  2  Ch.  677). 

But  the  application  for  the  benefit  of  an  infant  of  income 


Digitized  by 


Google 


CJONVEYANCING  AND  LAW  OP  PROPERTY  ACT,  1881.  *^ 

to  which  he  or  she  is  not,  or  would  not  eventually  become 
entitled,  as,  for  instance,  income  of  a  fund  set  apart  to 
answer  a  contingent  legacy  not  carrying  interest  {Be 
George^  5  Ch-  D.  837),  or  of  real  estate  specifically  devised 
in  futurOy  is  not  authorised  by  the  present  any  more  than 
by  tile  former  enactment  (Re  Dickson^  28  Ch.  D.  291, 
in  C.  A.,  29  Ch.  D.  331 ;  see  also  Re  Judkin's  Trusts, 
25  Ch.  D.  743;  Re  Inman,  [1893]  3  Ch.  518).  It 
should  be  observed  that  real  estate  devised  to  a  class  of 
persons  who  shall  satisfy  a  particular  condition,  vests  in 
the  first  person  who  satisfies  the  condition,  though  it  opens 
out  to  let  in  others  who  afterwards  satisfy  the  condition 
{Re  Averill,  [1898]  1  Ch.  623).  Maintenance,  therefore, 
cannot  be  given  under  this  section  out  of  the  rents  and 
profits  of  real  estate  so  circumstanced. 

The  statutory  power  is  not  exercisable  after  minority 
{Re  Breed's  Will,  1  Ch.  D.  226). 

It  will  be  noticed  that  the  power  applies  (differijig  in 
this  respect  from  that  given  by  Lord  Cranworth's  Act) 
to  property  held  in  trust  for  an  infant  for  life ;  and 
as  regards  personal  property,  the  expression  (though 
inaccurate)  must  be  considered  as  including  money  and 
securities,  to  the  income  of  which  the  infant  is  entitled 
for  life,  either  absolutely  or  contingentiy,  or  subject  to 
forfeiture  {Re  Lmg,  W.  N.  1901,  166).  But  it  does  not 
apply  where  the  interest  is  less  than  a  life  interest. 

It  should  also  be  noticed  that  the  income  may  be  applied 
for  the  infant's  maintenance,  education,  or  benefit.  As 
to  the  meaning  of  the  last  word,  see  Lowther  v.  Beiitimk, 
L.  E.  19  Eq.  166;  Be  Breed's  Will,  ubi  supra;  and 
Re  Qore's  SeHlement  Trusts,  W.  N.  1876,  78;  see  also 
Molyneux  v.  Fletcher,  [1898]  1  Q.  B.  648. 

A  direction  to  accumulate  is  not,  it  seems,  an  expression 
of  a  contrary  intention  within  sub-sect.  3  {Be  Thatcher's 
Trusts,  26  Ch.  D.  426).  See  also  ii^  Walker,  [1901] 
1  Ch.  879,  where  there  was  a  direction  to  accumulate  aU 
the  income  beyond  a  specified  sum. 
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As  to  the  destination  of  accumulations  under  the 
section,  where  the  infant  has  a  vested  but  defeasible 
interest,  see  Re  Buckley* %  Trusts^  22  Ch.  D.  583.  In 
this  case,  and  also  in  the  case  of  an  infant  life-tenant, 
the  destination  of  accumulations  under  this  section  should 
be  expressly  provided  for  by  the  settiement.  See  Re  Wells, 
4*3  Ch.  D.  281 ;  Re  Humphreys,  [1893]  3  Ch.  1 ;  Re  Scott, 
[1902]  1  Ch.  918,  where  the  meaning  of  sub-sect.  2  is 
considered  with  reference  to  a  settled  share. 

An  executor  has  been  held  to  be  a  trustee,  within  the 
meaning  of  this  section,  of  residuary  personal  estate 
bequeathed  directiy  to  an  infant  {Re  Smithy  42  Ch.  D. 
303).  See,  however.  Re  Jane  Davis,  [1891]  3  Ch.  119  ; 
Re  Sivain,  [1891]  3  Ch.  233. 


X. — ^Eent-Charges  and  other  Annual  Sums. 

Remedies  for       SECTION  44. — A  power  of  distress  was  annexed  to  rents 

^Sims    ^y  4  GFeo-  2,  0.  28,  s.  6  Pavidson's  Prec.  Conv.  vol.  iii. 

ohMged  on      pt.  i.  3rd  ed.  p.  314,  and  see  Dodds  v.  Thompson,  L.  R.  1 

C.  P.  133 ;  Dawson  v.  RoUns,  2  C.  P.  D.  38 ;  ife  Lord 

Gerard  andBeecham's  Contract,  [1894]  3  Ch.  295),  but  the 

practice  of  expressly  limiting  a  power  of  distress  to  owners 

of  rent-charges  had  been  preserved.     The  present  section 

gives  such  a  power  to  all  owners  of  rent-charges,  whether 

legal  or  equitable,  and  is  generally  considered  as  rendering 

the  express  limitation  of  a  power  of  distress  unnecessary. 

Formerly  a  right  of  entry  only  arose  where  expressly- 
given,  but  it  is  now  implied  like  a  power  of  distress,  by 
virtue  of  the  present  section. 

A  power,  such  as  that  given  by  the  section  (sub-sect.  4), 
to  demise  the  land  upon  trusts  for  raising  the  rent-charge, 
had  been  of  late  frequentiy  inserted  in  limitations  of  rent- 
charges,  in  order  to  avoid  the  actual  limitation  by  the 
settlement  or  will  of  a  term  of  years,  the  trusts  of  which 
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never  were,  in  most  oases,  put  in  operation.  This  seotion 
facilitates  the  omission,  in  wiUs  and  settlements,  of  tenns 
for  securing  jointure  or  other  rent-charges.  In  a  convey- 
ance on  sale  in  consideration  of  a  perpetual  rent-charge,  it 
is  perhaps  more  usual  not  to  limit  such  a  term  as  inter- 
fering needlessly  with  the  title  of  the  purchaser,  and  in 
8uoh  a  case  the  power  may  require  to  be  excluded. 

It  will  be  observed  that  the  powers  given  by  the  section 
extend  to  all  annual  sums  charged  on  land  by  an  instru- 
ment oomrog  into  operation  on  or  after  the  1st  January, 
1882,  other  than  rent  incident  to  a  reversion.  It  would 
seem,  therefore,  that  they  are  exercisable  by  a  person  pur- 
porting to  make  a  lease,  but  who  has,  in  fact,  no  reversion 
either  at  law  or  by  estoppel. 

By  sect.  9  of  the  Settled  Land  Act,  1890  (Appendix  XI., 
infra),  power  is  given  to  a  tenant  for  life  to  reserve  on  a 
grant  in  fee  for  building  purposes  a  rent-charge  accom- 
panied by  these  powers. 

Section  45. — ^This  section  (which  has  only  a  limited  Redemption 
application,  see  sub-sects,  5  and  7)  will  probably  be  of  little  and  other 
use,  since  it  aflPords  no  means  of  getting  at  the  title  to  the  ^^^^ 
rent,  or  of  redeeming  where  the  title  is  unknown,  or  the 
rent  is  in  settlement.  And  a  limited  owner  could  not  be 
advised  to  redeem  under  the  section,  since  it  does  not 
appear  that  he  would  by  redeeming  acquire  any  charge  on 
flie  land  for  the  redemption-money  (sub-sect.  3).  See, 
however,  as  to  the  position  of  a  life-tenant  redeeming  a 
mortgage  or  charge  on  the  settled  estates,  Jameson  v.  Stein, 
21  Beav.  6 ;  Morki/  v.  Morley,  6  De  G.  M.  &  G.  610 ; 
Lord  Kensington  v.  Boui)eriey  7  De  &.  M.  &  Q-.  134 ;  and 
compare  Isaac  v.  Wall,  6  Oh.  D.  706.  The  oopyhold  com- 
misaioners  mentioned  in  this  section  became,  by  virtue  of 
the  Setfled  Land  Act,  1882  (Appendix  VII.,  infra),  the 
land  commissioners,  and  are  now  by  the  Board  of  Agri- 
culture Act,  1889, 62  &  53  Vict.  c.  30,  merged  in  the  Board 
of  Agriculture. 
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Exeoation 
under  power 
of  attorney. 


XI. — ^Powers  of  Attorney. 

Section  46. — The  meaning  of  the  words  "  by  the 
authority  of  the  donor  of  the  power,"  in  this  section  is  not 
clear.  But  there  seems  to  be  no  ground  for  supposing  that 
they  limit  the  application  of  the  section  to  cases  in  which 
the  donor  of  the  power  has  expressly  authorised  the 
attorney  to  act  in  his  own  name.  In  fact,  sub-sect.  2, 
which  extends  the  section  to  powers  created  before  the 
commencement  of  the  Act,  precludes  this  construction. 
The  insertion  of  the  section  was  probably  suggested  by 
Lam^ie  v.  LeeSy  14  Ch.  D.  249,  affirmed  in  D.  P.,  7  App. 
Cas.  19.  An  attorney  should,  as  a  rule,  execute  in  the 
name  of  his  principal  in  the  same  manner  as  before  the  Act, 
and  so  state  {Re  Whitley  Partners,  Ltd.,  32  Gh.  D.  337). 


Pa jm^it  by 
attorney 
under  power 
without  notice 
of  death,  &o., 
good. 


Irrerooable 
powers  of 
attorney. 


Section  47. — ^This  section  is  somewhat  wider  in  its 
terms  than  the  similar  clause  23  of  the  Trustee  Act,  1893 
(Appendix  XV.,  infra),  which  only  protects  trustees, 
executors,  and  administrators  acting  in  pursuance  of 
powers  of  attorney.  Neither  statute  validates  the  pro- 
tected payment  or  act.  As  to  the  general  law  on  the 
subject,  see  Davidson's  Prec.  Conv.  vol.  i.  pt.  i.  4th  ed. 
475  n. ;  and  Watson  v.  King,  4  Camp.  272;  Bailey  v. 
Collett,  18  Beav.  179,  there  cited ;  also  Mutual  Provident, 
8fc.  Society  V.  Macmillan,  14  App.  Cas.  596 ;  Re  Orientul 
Bank,  28  Ch.  D.  634,  640. 

Under  sect.  8  of  the  Conveyancing  Act,  1882  (Appendix 
v.,  infra),  a  power  of  attorney,  given  for  valuable  con- 
sideration  and  by  the  insti*ument  creating  the  power  oppressed 
to  be  irrevocable,  is  in  favour  of  a  purchaser  permanently 
effectual,  and  under  sect.  9  of  the  same  Act  a  power  of 
attorney,  whether  given  for  valuable  consideration  or  not,  if  by 
the  instrument  creating  the  power  ea^ressed  to  be  irrevocable 
for  a  fixed  time  therein  specified  not  exceeding  one  year  from 
the  date  of  the  instrument,  is  in  favour  of  a  purchaser 
effectual  during  that  fixed  time,  notwithstanding  acts  done 
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by  the  donor  of  the  power  without  the  ooncurrenoe  of  the 
donee,  and  notwithstanding  the  death,  marriage,  lunacy, 
unsoundness  of  mind,  or  bankruptcy  of  the  donor. 

Section  48. — ^Advantage  may  be  taken  of  this  section  Deposit  of 
as  regards  powers  of  attorney  for  general  management  of  ^^^ents 
estates  or  otherwise  likely  to  subsist  for  a  lengthened  creating 
period.     But  there  will  be  little  or  no  use  in  depositing  a  attorney. 
power  for  a  temporary  purpose,  e.g.y  to  execute  a  particular 
deed,  as  such  a  power  will  more  properly  be  handed  over 
to  the  person  or  persons  entitled  to  the  custody  of  the  deed. 


Xn. CJoNSTRUCnON   AND  EpPECT  OF   DeEDS  AND 

OTHER  Instruments. 

Section   49. — ^This  section  seems  inoperative,  as  the  Use  of  word 
word  grant  never  has  been  necessary  for  the  conveyance  of  ^^^jessary. 
lands.    But  it  is  still  generally  used,  and  there  can  be 
little  doubt  that  it  will  continue  to  be  used  for  the  purpose. 

Section  60. — Previously  to  Lord  St.  Leonards'  Act,  Conveyance 
22  &  23  Vict.  c.  35,  neither  real  nor  personal  property  j^^^c.*^ 
could  be  assigned  by  a  person  directly  to  himself.  The 
21st  section  of  that  Act  enabled  a  person  to  assign  per- 
sonal property  then  by  law  assignable,  including  chattels 
real,  directly  to  himself  and  any  other  person  or  persons 
or  corporation.  But  it  was  doubted  whether  the  power 
extended  to  choses  in  action,  for  they  are  not  assignable 
at  law  (a).     The  present  section  extends  both  to  choses 

(o)  See,  however,  the  Supreme  Court  of  Judicature  Act,  1873, 
B.  25,  Bub-s.  6,  which  enacts  that : 

•'  Any  absolute  assignment,  by  writing  under  the  hand  of  the  Alignment 
**  assignor  (not  purporting  to  be  by  way  of  charge  only),  of  any  of  debts  and 
*'  debt  or  other  legal  chose  in  action,  of  which  express  notice  in  ^^  "^ 
"  writing  shall  have  been  given  to  the  debtor,  trustee,  or  other 
"  person  from  whom  the  assignor  would  have  been  entitled  to 
"  xeceive  or  claim  such  debt  or  chose  in  action,  shall  be,  and  be 
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in  action  and  to  freehold  land.  But,  so  long  as  the 
Statute  of  Uses  remains  unrepealed,  there  seems  to  be 

**  deemed  to  have  been,  effectual  in  law  (subject  to  all  equities 
**  which  would  have  been  entitled  to  priority  over  the  right  of  the 
**  assignee  if  this  Act  had  not  passed),  to  pass  and  transfer  the 
**  legal  right  to  such  debt  or  chose  in  action  from  the  date  of  such 
"  notice,  and  all  legal  or  other  remedies  for  the  same,  and  the 
"  power  to  give  a  good  discharge  for  the  same,  without  the  con- 
"  currence  of  the  assignor :  Provided  always,  that  if  the  debtor, 
**  trustee,  or  other  person  liable  in  respect  of  such  debt  or  chose  in 
**  action  shall  have  had  notice  that  such  assignment  is  disputed  by 
**  the  assignor  or  any  one  claiming  under  him,  or  of  any  other 
**  opposing  or  conflicting  claims  to  such  debt  or  chose  in  action,  he 
**  shall  be  entitled,  if  he  think  fit,  to  caU  upon  the  several  persons 
"  making  claim  thereto  to  interplead  concerning  the  same,  or  he 
"  niay,  if  he  think  fit,  pay  the  same  into  the  High  Court  of  Justice 
"  under  and  in  conformity  with  the  provisions  of  the  Acts  for  the 
**  relief  of  trustees." 

As  to  what  is  such  an  assignment,  see  Brice  v.  Bannister,  3 
Q.  B.  D.  669;  Buck  v.  Bobeon,  ib,  686;  Ex  parte  Hall,  In  re 
Whiting,  10  Oh.  D.  615;  The  BrUish  Waggon  Co.  v.  Lea,  5  a  B.  D, 
149 ;  Walker  v.  Bradford  Old  Bank,  12  Q.  B.  D.  611 ;  Harding  y. 
Harding,  17  Q.  B.  D.  442;  Tancred  v.  Ddagoa  Co.,  23  Q.  B.  D. 
239,  finally  deciding  that  an  assignment  of  a  mortgage  debt  on  a 
sub-mortgage  is  within  the  section ;  Durham  v.  Robertson,  [1898] 
1  Q.  B.  765,  in  which  Brice  v.  Bannister  was  doubted,  and  Tancred 
V.  Delagoa  Co.  approved ;  Comfort  v.  Betts,  [1891]  1  Q.  B.  737, 
deciding  that  the  section  applies  to  an  assignment  upon  trust; 
Jones  V.  Humphreys,  [1902]  1  K.  B.  10,  where  it  was  held  that  an 
assignment  of  an  indefinite  and  unascertained  amount  was  not 
within  the  section ;  Hughes  v.  Pump,  &c.  Co.,  [1902]  2  K.  B.  190 ; 
and  Brandts,  Sons  &  Co.  v.  Dunlop  Rubber  Co.,  [1904]  1  K.  B.  387. 
The  section  does  not  make  assignable  contracts  which  were  before 
incapable  of  assignment:  Tolhurst  v.  Associated  Portland  Cement 
Manufacturers,  [1902]  2  K.  B.  660 ;  [1903]  A.  C.  414 ;  and  see  a 
full  discussion  of  it  in  Torkington  v.  Magee,  [1902]  2  K.  B.  427. 
As  to  the  equities  by  which  an  assignee  is  affected,  see  English  and 
Scottish  Mercantile  Investment  Co.,  Ltd,  v.  Br  union,  [1892]  2  Q.  B. 
700.  As  to  the  effect  of  an  assignment  of  future  receipts,  where 
the  assignor  afterwards  becomes  bankrupt,  see  Ex  parte  Nichols, 
22  Oh.  D.  782;  Ex  parte  Moss,  14  Q.  B.  D.  310 ;  Be  Davis  iSs  Co., 
22  Q.  B.  D.  193 ;   Wilmot  v.  Alton,  [1897]  1  Q.  B.  17;  and  see  also 
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no  reason  why  the  practice,  hitherto  necessary,  and 
generally  understood,  of  conveying  to  a  stranger  Or  to 
(me  of  the  other  cestuis  que  usent,  to  the  use  of  all  the 
c^tuk  que  usenty  including  the  grantor  or  grantors,  should 
not  be  followed :  and  it  will  be  necessary,  in  some  cases, 
to  follow  it,  in  order  that  the  coyenants  (implied  or 
otherwise)  may  run  with  the  land.  This  section  does 
not  seem  to  authorise  a  conveyance  to  the  conveying 
party  or  one  of  the  conveying  parties  alone.  But  a 
oonveyanoe  of  the  former  kind  would  be  absurd  and 
iaoperative,  and  a  conveyance  of  the  latter  kind  would 
operate  usually  as  a  release  by  the  other  conveying 
party  or  parties. 

A  conveyance  by  a  husband  to  his  wife  was  absolutely 
void  at  common  law  {Moyse  v.  Oiks,  2  Vem.  386),  though 
in  several  cases  an  instrument,  apparently  intended  to 
operate  as  a  conveyance  by  a  husband  to  his  wife,  has 
been  treated  as  a  valid  declaration  of  trust  {Baddeley  v. 
Baddeley,  9  Ch.  D.  113;  Fox  v.  Hawks,  13  Oh.  D.  822). 
The  present  section  renders  it  unnecessary  to  consider 
whether  the  decisions  in  the  cases  referred  to  were  in 
conformity  with  law  (as  to  which,  however,  see  Re 
Breton's  Estate,  17  Ch.  D.  416).  Ab  to  the  effect  of  the 
Uarried  "Women's  Property  Acts  (Appendices  XII.,  XTTT., 
infra)  w^n  the  general  status  of  husband  and  wife,  see 
Be  March,  Mander  v.  Harris,  24  Ch.  D.  222 ;  27  Ch.  D. 
166;  Re  Jupp,  39  Ch.  D.  148;  Thornley  v.  Thornley, 
[1893]  2  Ch.  229. 

p.  323,  infra,  n.  A  contract  to  make  advances  creates  no  debt, 
and  is  therefore  substantially  unassignable :  Western  Wagon  and 
Property  Co.  v.  West,  [1892]  1  Ch.  271. 

As  to  polides  of  assnrance,  see  30  &  31  Vict.  c.  144 ;  Davidson's 
Prec  Conv.  vol.  ii.  pt.  i.  4th  ed.  p.  654,  n. ;  and  Crossley  v.  City  of 
Glasgow  Life  Assurance  Co.,  4  Ch.  D.  421 ;  Spencer  v.  Clark,  9  Ch.  D. 
137;  Webster  v.  British  Empire,  <fcc.  Co.,  16  Ch.  D.  169  ;  Curtius  v. 
Coisdonian  Fire  and  Life  Insurance  Co.,  19  Ch.  D.  634. 


r.P. 
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Words  of  Section  51. — There  seems  to  be  no  object  in  substi- 

fee  or  in'tail.  tuting  the  words  "  in  fee  simple  "  for  the  ordinary  word* 
of  limitation  of  such  an  estate,  the  words  proposed  to  be 
substituted  being  no  less  technical  than  those  hitherto 
necessary.  But  it  has  long  been  usual  in  wills  to  limit 
estates  "  in  tail,"  and  "  in  tail  male  "  by  the  use  of  those 
words  instead  of  the  words  "heirs  of  the  body"  or 
"heirs  male  of  the  body"  (as  the  case  may  be),  and  as 
regards  such  estates,  the  former  words  seem  now  adapted 
for  general  use  in  deeds  also,  not  only  in  order  to 
assimilate  the  form  of  deeds  in  this  respect  to  that  of 
wills,  but  also  because  such  estates  can  be  more  neatly 
and  concisely  limited  by  the  use  of  the  statutory  words, 
notably  where  tenancies  in  common  in  tail  with  cross 
remainders  are  created.  If  the  section  is  relied  on,  care 
should  be  taken  to  use  the  actual  words  of  limitation 
mentioned  in  it.  See  Re  Ethel,  8fc.  Contract^  [1901]  1  Ch. 
945,  where  a  re-conveyance  of  a  freehold  to  the  use  of  the 
mortgagor  "  in  fee"  was  held  not  to  pass  the  legal  estate. 

Powers  simply  Sbction  52. — ^A  power  simply  collateral,  Le.y  according 
collateral.  ^  j^^  g^^  Leonards  (Sugden  on  Powers,  8th  ed.  p.  47), 
a  power  to  a  person  not  having  any  interest  in  the  land, 
and  to  whom  no  estate  is  given,  to  dispose  of  or  charge 
the  estate  in  favour  of  some  other  person,  could  not 
before  the  Act  be  suspended  or  extinguished  by  any  act 
of  the  donee  (Sugden  on  Powers,  p.  49 ;  and  see  Welkr 
V.  KeTy  L.  R.  1  Sc.  &  D.  11,  and  Re  Dunne^s  TrmtSy 
1  L.  R.  Ir.  516 ;  5  L.  R.  Ir.  76) ;  and  the  section  does 
not,  it  seems,  apply  to  such  a  power  if  coupled  with  a  trust 
or  duty  {Re  Eyre,  W.  N.  1883,  153;  49  L.  T.  259; 
Saul  V.  Raitimon,  W.  N.  1886,  67 ;  54  L.  T.  670 ;  Re 
Somes,  [1896]  1  Oh.  250 ;  Re  Weekes'  Settlement,  [1897] 
1  Ch.  289).  The  section  is  not  confined  (as  the  marginal 
note  implies  that  it  is)  to  powers  simply  collateral,  but 
powers  not  simply  collateral  could  be  released  before  the 
Act  (Sugden  on  Powers,  pp.  82  et  seq,,  89,  90 ;  Davics  v. 
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Euguenm^  1  Hem.  &  MiU.  730 ;  Isaac  v.  Hughes^  L.  R. 
9Eq.  191;  Re  Bjaddiffe,  [1892]  1  Ch.  227;  Re  Somes, 
[1896]  1  Ch.  260  (which,  as  well  as  Re  Radcliffe,  relates 
to  the  validity  of  a  release  intended  for  the  purpose  of 
enabling  the  fund  to  be  applied  for  the  benefit  of  the 
releasor) ;  and  compare  Palmer  v.  LockCy  15  Ch.  D.  294 ; 
Shirley  v.  Fishery  47  L.  T.  109).  One  of  several  donees  of 
a  joint  power  cannot,  it  appears,  effectually  release  the 
right  to  join  in  the  exercise  of  such  power  {Burnaby  v. 
BaiUiej  42  Ch.  D.  282).  In  Re  Littky  Harrison  v.  Sarrisotiy 
40  Ch.  D.  418 ,  it  was  argued  (but  not  decided)  that  the 
section  extends  to  a  married  woman,  and  in  Re  Chisholm^s 
Setilementy  [1901]  2  Ch.  86,  it  has  been  actually  so 
decided.  In  that  case,  a  married  woman  had  under  her 
marriage  settlement,  dated  in  1872,  a  life  interest  in  per- 
sonalty subject  to  a  restraint  on  anticipation,  with  a  power 
of  appointment  among  her  children,  and  it  was  held  that 
notwithstanding  the  restraint,  and  by  a  deed  unacknow- 
ledged, she  could  release  the  power  by  virtue  of  this 
section.  It  should  be  noticed  that  the  powers  of  a  tenant 
for  life  under  the  Settled  Land  Acts  cannot  be  released. 
See  the  Act  of  1882  (Appendix  VII.,  infra)  y  s.  50. 

Sect.  6  of  the  Conveyancing  Act,  1882  (Appendix  V.,  Disclaimer  of 
infra)  y   enables  a  person  to  whom  any  power,    whether  P^^®"^ 
coupled  with  an  interest  or  not,  is  given  to  disclaim  the 
power  by  deed.  As  to  disclaimer  generally,  see  Davidson's 
Prec.  Conv.  voL  v.  pt.  ii.  3rd  ed.  pp.  661  et  seq. 

SxcnoN  63. — ^This  section  seems  practically  inoperative.  Construction 
The  validity  and  effect  of  deeds,  expressed  to  be  supple-  m^t^oV 
mental,  or  intended  to  be  annexed  to  other  instruments,  »^exed  deed. 
has  never  been  doubted,  and  annexed  deeds  were,  before 
the  Act,  by  no  means  uncommon.    Neither  a  supple- 
mentaly  nor  an  annexed  deed,  should    be  used  where 
there  is  any  probability  that  it  will  have  to  go  into 
different  custody  from  that  of  the  deed  to  which  it  is 
supplemental  or   annexed;    nor  can  either   be    deemed 

5(2) 


Digitized  by 


Google 


68 


OBSERVATIONS  ON  THE 


generally  desirable,  on  aoeount  of  the  risk  that  thd 
original  deed  may  be  lost,  or  be  dissociated  from  the 
supplemental  or  annexed  deed.  But  a  supplemental 
deed  may  be  used  with  edvantage,  where  both  deeds  are 
on  record,  as  in  the  case  of  deeds  enrolled  in  Chancery, 
or  where,  from  their  nature,  there  is  no  risk  of  their  being 
lost  or  dissociated,  as  in  the  case  of  articles  of  a  oompany 
and  supplemental  articles. 


Receipt  in 
deed  suffi- 
cient. 


Section  64. — ^No  receipt  has  ever  been  necessary  as 
between  payer  and  payee,  though  neither  the  receipt  in 
the  deed,  nor  the  receipt  usually  indorsed  upon  it,  pre- 
vents the  latter  from  showing  in  equity  that  the  money 
was  not  paid  {Winter  v.  Lord  Amouj  1  S.  &  S.  434 ;  on 
appeal,  3  Russ.  488 ;  Hawkins  v.  Gardiner j  2  Sm.  &  G. 
441)  :  nor  is  the  receipt  clause,  where  not  including  the 
release  formerly  edded,  a  bar  at  law  to  an  action  by  the 
vendor  for  unpaid  purchase-money  {Potfs  v.  Nixon^  5 
Ir.  Rep.  0.  L.  45),  and  in  those  respects  the  law  does  not 
seem  to  be  altered  by  this  section. 


Receipt  in 
deed  or 
indorsed, 
evidence  for 
Rubseqnent 
purchaser. 


Section  65. — Notwithstanding  the  rule  adverted  to  in 
the  last  preceding  observations,  that  neither  a  receipt  in 
the  deed,  nor  an  indorsed  receipt,  is  conclusive  evidence 
of  the  payment,  as  between  the  parties,  it  has  been  con- 
sidered that  a  purchaser  finding  an  indorsed  receipt  was 
not  bound  to  inquire  further  ( White  v.  Wakefield^  7  Sim. 
401;  Bickertan  v.  Walker,  31  Ch.  D.  151).  But  the 
absence  of  an  indorsed  receipt  has  (at  any  rate  since  the 
decision  in  Kennedy  v.  Green,  3  My.  &  K.  699,  see  also 
Lyon  V.  Chaters,  2  Kee.  521 ;  Oreemlade  v.  Dare,  20 
Beav.  284 ;  18  Jur.  294)  been  treated  as  raising  a  pre- 
sumption that  the  money  was  not  paid.  The  present 
section  abolishes  this  presumption,  and  it  is  therefore 
desirable  that  the  practice  of  indorsing  a  receipt  for  pur- 
chase or  mortgage-money  should  be  discontinued  where 
the  deed  is  not  to  be  delivered  to  the  purchaser  or  mort- 
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gagee  until  the  purchase  or  mortgage-money  has  been 
reoeivedy  and  that  in  any  case  where  delivery  will  or  may 
possibly  precede  such  receipt,  the  receipt  in  the  deed 
should  be  omitted,  and  only  the  indorsed  receipt  used. 
A  mere  statement  of  the  consideration,  and  that  it  proceeds 
from  the  grantee,  is  said  not  to  be  a  receipt  within  the 
meaniDg  of  this  section  {Rentier  v.  Tollepy  W.  N.  1893, 
90).  Its  efEect  was  considered  and  explained  in  Lloyds 
Bank,  Ltd.  v.  Bullock,  [1896]  2  Ch.  192. 

Section  66. — This  section  does  away  with  the  necessity  Receipt  in 
for  the  formal  authority,  which  was  usually  given  to  the  indoreed, 
solicitor,  to  receive  purchase  and  other  money  payable  to  authority  for 
his  client,  and  without  which  such  money  could  not  be  solicitor. 
safely  paid  to  any  one  but  the  client  (Dart,  V.  &  P.  6th  ed. 
pp.  742  et  seq,;  Ex  parte  Swinbanka,  In  re  Shanks, 
11  Ch.  D.  625 ;  Edwards  v.  Evans,  W.  N.  1879,  p.  171 ; 
Gordon  v.  James,  30  Ch.  D.  249).  But  the  section  does 
not  protect  a  payment  to  a  solicitor  not  acting  for  the 
person  to  whom  the  money  is  expressed  in  the  deed  to 
be  paid  {Day  v.  Woolwich  Society,  40  Ch.  D.  491), 
although  if  the  solicitor  acting  in  fact  for  such  person, 
but  fraudulently,  produces  the  deed,  the  client  may  be 
estopped  from  denying  his  authority  to  receive  the  money 
{King  v.  Smith,  [1900]  2  Ch.  426,  where  the  expression  "  a 
solicitor"  in  the  section  is  discussed  by  Farwell,  J.).  It 
being  considered  that  a  trustee  could  not  give  an  efiectual 
authority  for  the  receipt  of  money  payable  to  him  (Dart, 
V.  &  P.,  ubi  supra),  the  section  was  held  not  to  extend 
the  powers  of  trustees  in  this  respect  {Be  Bellamy  and 
Metropolitan  Board  of  Works,  24  Ch.  D.  387 ;  Be  C. 
ITower,  M.P.,  and  Metropolitan  Board  of  Works,  27 
Ch.  D.  692 ;  and  see  also  sect.  8),  but  it  was  extended 
to  trustees  by  the  Trustee  Act,  1888,  s.  2,  repealed 
and  re-enacted  by  the  Trustee  Act,  1893  (Appendix  XV., 
infra),  s.  17,  which  also  enables  a  trustee  to  appoint  a 
banker  or  solicitor  to  receive  and  give  a  discharge  for 
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policy  monies  by  pepmitting  the  banker  or  solicitor  to 
produce  the  policy  with  a  receipt  signed  by  the  trustee. 
This  last-mentioned  section,  it  should  be  observed,  does 
not  enable  the  payment  of  money  to  a  person,  or  to  the 
solicitor  of  a  person,  to  whom  the  trustee  has  granted  a 
general  power  of  attorney  {Re  Hetlmg  and  MertorCn 
Contract,  [1893]  3  Ch.  269). 

Sufficiency  of       SECTION  67. — The  f orms  in  the  schedule  referred  to  do 
f oB^"^         ^^*^  substantially  differ  from  those  in  the  former  editions 
Bchedule.         of  the  present  work,  except  so  far  as  regards  the  alterations 
occasioned  by  the  Act  itself. 

Covenants  re-  SECTION  68. — ^The  section  only  extends  to  covenants 

to^^dwrn^  which  relate  to  the  land — ^that  is  (it  is  assumed),  which 

to  be  made  touch  and    concom  the    land,   within  the  meaning  of 

and  assigns,  Spencer* 8  Case,  5  Rep.  16  (as  to  which,  see  the  note  to 

orexeootors,  ^j^t  Q^g^  u^  1  Smith,  L.  C,  and  Davidson's  Prec.  Conv. 

admimstra-  . 

tors,  and  vol.  i.  5th  cd.  pp.  88  et  8eq.)y  and  creates  no  new  rule  for 
Sbe  case^may  ascertaining  whether  the  benefit  of  a  covenant  does  or 
require),  of  the  docs  not  run  with  the  land,  though  it  abolishes  (so  far  as 
regards  covenants  entered  into  oti  or  after  the  1st  of 
January,  1882)  any  distinction  which  may  previously 
have  existed  between  the  position  of  the  assign  of  a 
covenantee,  whose  assigns  are  expressly  mentioned,  and 
that  of  the  assign  of  a  covenantee,  whose  assigns  are  not 
expressly  mentioned. 

In  the  Act  the  marginal  notes  of  this  and  the  following 
section  appear  to  have  been  transposed. 

Covenant  to  SECTION  69. — ^Apart  from  this  section  the  heirs  of  a 
bind  heirs.  covenantor  or  obligor  are  not  bound  imless  expressly 
named  in  the  deed,  though  the  real  estate  of  the  cove- 
nantor or  obligor  can,  under  3  &  4  Will.  4,  c.  104,  be 
jdministered  by  the  Court  for  payment  of  his  debts, 
whether  on  simple  contract  or  on  specialty.  The  effect 
of  this  section  is  to  render  the  heirs  of  a  covenantor  or 
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obligor,  under  a  deed  not  mentioning  his  heirs,  liable  to 
an  action  by  the  oovenantee  or  obligee,  in  the  same 
manner  as  if  heirs  had  been  expressly  mentioned.  The 
Uability  where  heirs  are  expressly  mentioned  was  created 
by  the  so-called  Statute  of  Fraudulent  Devises,  3  Will.  &  M. 
c.  14  (repealed  and  re-enacted  with  some  alteration  by 
11  Geo.  4  &  1  Will.  4,  c.  47),  as  to  the  effect  of  which  see 
Coope  V.  CressweUy  L.  R.  2  Oh.  112,  Davidson's  Prec. 
Conv.  vol.  ii.  pt.  ii.  4th  ed.  p.  476  n. 

The  express  mention  of  heirs  in  covenants  and  obliga- 
tions and  other  contracts  imder  seal,  having  been  rendered 
unnecessary  by  this  section,  together  with  that  of  executors 
and  administrators  (which  never  was  necessaiy),  is  now 
very  generally  discontinued. 

The  Bill,  as  sent  down  to  the  House  of  Commons,  con- 
tained a  clause  defining  the  liabilities  of  married  women 
in  regard  to  their  separate  estate  and  otherwise  under 
the  Act.  The  clause  was  objected  to  in  Committee,  and 
abandoned  to  save  the  Bill,  and  the  liabilities  referred 
to  were  consequently  left  in  uncertainty,  which,  however, 
seems  to  be  removed  by  sect.  1  of  the  Married  Women's 
Property  Act,  1893  (Appendix  XTTT.,  infra) ^  rendering 
eveiy  married  woman  liable  upon  her  contracts  to  the 
extent  of  her  separate  estate  in  the  same  manner  as  if  she 
were  ekfefnc  sole. 

Section  60. — This  section  applies  only  to  covenants  and  Effect  of 
contracts  and  obligations  under  seal^  and  where  the  cove-  JS^^rmOTe 
nantees  or  obligees  and  the  persons  to  whom  or  for  whose  jointiy 
benefit  the  money  is  to  be  paid  or  the  act  done  are  the 
same.     The  rule  at  law  has  always  been,  that  the  benefit 
of  a  covenant  unequivocally  joint  shall  devolve  accordingly, 
though,  where  the  interests  of  the  covenantees  are  several, 
then,  even  at  law,  the  covenants,  if  not  expressly  joint, 
are  treated  as  several  {Sorabie  v.  Parky  12  M.  &  W.  146 ; 
Bradbume  v.  Botjield,   14  M.   &  W.   559;    Sheppard's 
Touchstone,  by  Preston,  p.  166,  and  1  Wms.  Notes  to 
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Saunders,  pp.  162  et  seq,  {Eceleston  v.  Clipsham)  1  (a) 
and  2  (o),  where  on  p.  168,  in  quoting  Lord  Campbell's 
judgment  in  Haddofi  v.  A^es^  1  Ell.  &  BL  118,  149, 
covenantors  is  misprinted  for  eoYenantees;  and  see  also 
White  V.  Tyndall,  13  App.  Cas.  263).  The  rule  in  equity, 
aa  regards  covenants  and  obligations  for  the  repayment  of 
money  lent,  has  been  the  other  way  {Petty  v.  Stytcard^ 
Eep.  in  Ch.  67;  1  Eq.  Ca.  Abr.  290;  Davidson's  Preo. 
Conv.  voL  ii.  pt.  ii.  4th  ed.  p.  50,  and  the  note  to  Lake  v. 
Cradockf  in  1  White  &  Tudor,  L.  C),  and  under  sect. 
25  (11)  of  the  Supreme  Court  of  Judicature  Act,  1873, 
the  latter  rule  was  to  prevail.  The  section  reverses  the 
equitable  inference  in  regard  to  covenants  and  obligations 
for  the  repayment  of  money  lent,  and  enables  covenants, 
contracts,  and  obligations  with  several  to  be  (for  the 
most  part)  shortened,  by  the  omission  of  the  words 
implied  by  virtue  of  the  section,  but,  regard  being  had  to 
sub-sect.  3,  it  may  sometimes  be  proper  to  state  precisely 
how  the  benefit  of  the  covenant,  contract,  or  obligation  is 
to  devolve. 

Effect  of  Section  61. — ^In  equity  it  had  hitherto  been  assumed 

joinu^mit.  *^**  money  advanced  by  two  or  more  persons  belonged  to 
them  as  tenants  in  common,  and  consequently  that  the 
survivors  or  survivor  could  not  give  a  sufficient  discharge 
for  the  entire  sum  (see  the  references  in  the  preceding 
observations  on  sect.  60).  The  doctrine  was  productive 
of  great  inconvenience  as  money  so  advanced  almost 
invariably  belongs  to  the  lenders  on  a  joint  account,  and  in 
most  mortgages  and  transfers  to  several  persons,  a  clause 
expressly  stating  that  the  money  belonged  to  them  on  a 
joint  account  was  inserted.  The  present  section  seems 
to  render  the  insertion  of  such  a  clause  imnecessary  in 
mortgages  and  transfers — and  probably  also  in  covenants 
and  undertaMngs  generally  for  the  payment  of  money 
to  several  persons,  the  word  obligation  extending,  it  is 
assumed,  to  covenants  and  contracts  whether  imder  seal 
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or  not.  Its  provifiions  are  not  oonolusive  upon  the  per-  . 
sons  interested  in  the  money  {Re  Jackson^  34  Ch.  D. 
732)  y  though  no  doubt  a  purchaser  cannot  go  behind  it 
{Be  Harman  and  Uxbridge  and  Richnanaworth  Rail.  Co., 
24  Ch.  D.  720),  unless  the  facts  are  disclosed  as  in  i2e 
Blaiberg  and  Abrafutms,  [1899]  2  Ch.  340. 

Section  62. — It  has  been  thought  that  easements  Orantof  ease- 
cannot  be  created  by  way  of  use ;  but  in  practice  they  ^*Sf  ^ae'.  ^ 
have  frequently  been  expressed  to  be  so  created,  and  no 
objection  has  been  taken  that  the  mode  of  creation  was 
inefficacious  (see  Dart,  V.  &  P.  6th  ed.  p.  676 ;  Davidson's 
Prec.  Conv.  vol.  ii.  pt.  i.  4th  ed.  pp.  263,  548  n.).  And, 
as  an  instrument  under  seal  clearly  evincing  the  inten- 
tion  of  the  parties  may  operate  as  a  grant  of  an  easement 
(Gale  on  Easements,  7th  ed.  p.  72  (a) ),  there  seentt  to  be 
ground  for  holding  that  such  a  conveyance  as  that  sug- 
gested in  this  section  would  (independently  of  the  Statute 
of  Uses)  operate  to  create  the  intended  easement. 

Begard  being  had  to  the  definition  of  conveyance  in 
sect  2  (v.),  it  would  seem  that  a  conveyance  by  appoint- 
ment under  a  power  will  come  within  the  present  section, 
even  though  the  power  may  have  been  created  by  an 
instrument  executed  before  the  conunencement  of  the  Act. 

Section  63. — The  clause  which  this  section  is  intended  Proviuion  for 
to  supersede  was  intended  and  supposed  to  meet  those  |^^®®****®» 
cases  in  which  the  conveying  party  had  a  term  of  years, 
or  some  other  interest  in  the  property,  distinct  from  his 
estate,  as  appearing  in  the  deed,  and  which  might  be  held 
not  to  pass  except  by  virtue  of  the  clause.  The  ordinary 
clause  (which  is  followed  in  the  section)  had  been  shown 
by  the  decisions  in  Neame  v.  Moanoniy  L.  R.  3  Eq.  91, 


(a)  So  a  man  may  claim  a  way  by  grant,  as  if  A.  grant  that  B. 
shall  have  a  way  through  his  close — ^which  seems  to  differ  in  no 
material  respect  from  the  form  of  grant  suggested  in  the  section. 
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and  Francis  v.  MintoUy  L.  E.  2  C.  P.  543,  to  be  ineffective 
for  its  intended  purpose  (see  also  Chapman  v.  Oatcombe^ 
2  New  Cases,  516,  as  to  tithes),  and  to  be,  therefore,  sur- 
plusage, and  was  frequently  omitted  (a).  The  section  has 
consequently  no  substantial  effect,  except  by  encouraging 
the  omission  of  a  superfluous  clause,  unless  it  should  be 
held  that  the  principle  of  the  decisions  referred  to  is  not 
applicable  to  it  (see,  however,  Thellusson  v.  lAddardy 
[1900]  2  Ch.  635,  where  equitable  interests  were  held  to 
pass  by  virtue  of  the  section) .  And  where  there  is  any  real 
reason  to  think  that  the  conveying  party  may  have 
some  interest  beyond  what  appears  in  the  deed,  general 
words  sufficient  to  convey  such  interest  should  be 
added  (6). 

It  is  assumed  that  the  qualification  in  sub-sect.  2  will 
be  sufficient  to  prevent  the  implication  in  sub-sect.  1, 
extending  to  conveyances  which  are  within  the  interpre- 
tation of  that  word  in  sect.  2  (v.) ,  but  which  are  not  intended 
to  pass  the  whole  estate  of  the  conveying  party,  as  for 
instance,  to  leases. 

ConfitTQction        SECTION  64. — ^It  should  be  observed  that  this  section  is 
ooT^anto        widcT  in  its  terms  than  the  marginal  note  implies. 


Enlargement 
of  residue  of 
long  terms 
into  fee 
simple. 


XTTT. — ^LoNG  Terms. 

Section  65. — The  terms  referred  to  in  this  section  are 
frequent  in  the  Southern  and  Western  Counties,  and  some 
other  parts  of  England,  and  have  been  created  mostly 
between  the  commencement  of  the  reign  of  Queen  Eliza- 
beth and  the  end  of  the  18th  century.  Some  of  them  are 
mortgage  terms  of  which  the  equities  of  redemption  have 
been  barred  by  foreclosure,  or  by  the  Statute  of  Limita- 
tion— others,   terms    created  and  sold  to  raise  portions 

(a)  It  has  not  been  inserted  in  any  of  the  precedents  in  the  8th 
and  subsequent  editions  of  this  work. 
(6)  A  form  for  this  purpo&e  is  given  in  Prec.  IV.,  infra. 
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and  other  charges— and  others,  terms  apparently  created 
on  saleSy  probably  to  avoid  the  trouble  and  expense  of 
feoffments  with  livery  of  seisin,  or  the  two  deeds  of  a 
lease  and  release.  The  older  deeds  of  creation  have 
mostly  perished,  and  the  evidences  of  the  deeds  are  the 
recitals  of,  or  reference  to,  them  in  later  existing  deeds. 
Until  the  abolition  of  fines  (3  <&  4  Will.  4,  c.  74)  and  of 
tortious  conveyances  (8  &  9  Vict.  c.  106,  s.  4),  persons 
possessed  of  these  terms  occasionally  acquired,  or  attempted 
to  acquire,  the  fee  simple  by  the  tortious  operation  of  a 
feoffment  and  fine,  or  of  a  feoffment  alone,  but  the  process 
(where  a  fine  was  used)  was  expensive,  and  in  any  case  of 
doubtful  efficacy  (see  Sanders  on  Uses,  5th  ed.  vol.  ii. 
pp.  21  et  seq.)^  and  since  the  last-mentioned  Act  has 
become  impossible.  The  existence  of  these  terms  is  a  great 
evil  to  the  proprietors  of  them,  because  the  lands  comprised 
in  them  are  mostly  mixed  with  freehold  lands,  and  fre- 
quently cannot  be  distinguished,  and  require  to  be  assigned 
or  bequeathed  by  separate  operative  parts  of  deeds  and 
wills,  and  on  intestacy  are  separated  from  the  freehold 
estates  to  which  they  belong. 

The  present  section  appears  to  be  generally  sufficient 
to  enable  persons  in  whom  such  terms  may  be  vested,  or 
who  are  otherwise  interested  in  them,  to  enlarge  them 
into  estates  in  fee  simple,  and  to  subject  such  estates  in 
fee  simple  (including  minerak)  to  the  limitations,  trusts, 
incumbrances,  and  equities  of  the  terms  (a). 

It  should  be  noticed  that  where  land  held  for  a  term 
capable  of  enlargement  under  the  section  is  vested  in 
trustees  upon  trusts  corresponding  as  far  as  possible  with 
the  limitations  of  settled  freehold  land,  and  tiie  term  has 
been  enlarged  under  the  section,  the  legal  estate  in  the 
land  so  held  will,  under  sub-sect.  3,  become  vested  in  the 
trustees,  who  ought,  under  sub-sect.  4,  to  convey  the  land 
to  the  uses  of  the  settlement. 

(a)  Several  precedents  of  enlarging  deeds  under  the  section  wiU 
be  found  infra. 
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What  oonstruction  should  be  put  upon  the  expression 
rent  having  no  money  f>alne  seems  to  be  still  doubtfuL  But 
it  would  seem  that  the  test  ought  to  be,  not  whether  any 
rent  is  reserved  in  money,  but  whether  the  rent  is  such  as 
would  have  any  value  to  a  purchaser,  or  (in  other  words) 
whether  the  reversion  could  be  sold.  (See  Re  Chapman 
8f  Hobbs,  29  Ch.  D.  1007.) 

Sub-sect.  6  removes  a  difficulty  as  to  working  mines, 
which  might  otherwise  arise  when  the  term  is  not  limited 
without  impeachment  of  waste,  or  where  it  is  uncertain 
whether  the  term  is  so  limited.  (See  Elias  v.  Snowdon 
Slate  Quarries  Co.,  4  App.  Cas.  454,  for  an  instance 
of  this.) 

The  section  has  been  amended  by  sect.  11  of  the  Con- 
veyancing Act,  1882  (Appendix  V.,  infra) ^  excluding 
from  its  operation  terms  liable  to  be  determined  by 
re-entry  for  conditions  broken,  and  any  term  created  by 
sub-demise  out  of  a  superior  term  itself  incapable  of  being 
enlarged  into  a  fee  simple. 


Proteotion  of 
flolioitors  and 
trustees 
adoptiDg 
this  Act. 


XIV. — Adoption  of  Act. 


Section  66. — This  section  is  important  to  solicitors, 
chiefly  in  connection  with  covenants  for  title  (sect.  7), 
since  a  solicitor  is  responsible  to  his  dient  for  permitting 
him  unknowingly  to  enter  into  improper  covenants,  or  for 
not  securing  to  him  those  to  which  he  is  entitled  from  the 
other  party  (Dart,  V.  &  P.  6th  ed.  p.  614,  citing  as  to  the 
former  responsibility  Stannard  v.  Ullathome^  10  Bing, 
491).  There  seems  to  be  no  reasonable  doubt  that  the 
section  effectually  protects  from  all  responsibility  in  any 
such  respect  a  solicitor  who,  on  any  of  the  conveyances 
mentioned  in  the  7th  section,  secures  to  his  client,  or 
permits  his  client  to  enter  into,  the  covenants  or  covenant 
capable  of  being  implied  under  that  section  in  the  con- 
veyance to  which  he  is  a  party.  And  it  may  be  thought 
that  a  solicitor  relying  on  this  section  in  regard  to  such 
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ooTenants  will  be  in  a  better  position  than  if  he  should 
insert  in  the  oonveyanoe  express  oovenants,  sinoe  in  the 
former  ease  he  would  not,  while  in  the  latter  case  he  would, 
be  obliged  to  exercise  a  discretion  as  to  the  nature  and 
extent  of  the  covenants  to  be  inserted. 


XV. — ^Miscellaneous. 

Section  67. — ^There  can  be  no  doubt  that  this  section  RegulatioM 
is  sufficiently  wide  in  its  terms  to  render  unnecessary  any  J^^^^^ 
special  provisions  as  to  notice  in  instruments  incorporating 
any  part  of  the  Act.  Notices  are  required  or  authorised 
by  sects.  14,  20,  and  45,  q.  v.  As  a  general  rule  (it  may 
be  here  observed)  notices  required  by  an  Act  of  Parlia- 
ment to  be  given  need  not  be  personally  served,  imless  it 
be  so  expressly  directed  {Ex  parte  Porfingellj  [1892] 
1  Q.  B.  16). 

Section  68. — The  cumbrous  title  of  the  Act  referred  to  statutory 
had  always  been  stated  at  length  in  the  concluding  clause  declarations. 
of  declarations  under  the  Act. 


XVI. — Court — Procedure — Orders. 

Section  69. — This  section  seems  to  require  no  special  Regnlationa 
remark.     The  section  referred  to  of  the  Appellate  Juris-  l^^entf 
diction  Act,  1876,  indicates  only  the  mode  in  which  rules  "^^o  CJourt 
are  to  be  framed.    As  to  sub-sect.  3,  see  In  re  Lillicall^s  applications. 
Settlement  Trusts,  W.  N.  1882,  6  ;  30  W.  R.  243. 

Section  70. — This  section  appears  to  render  Orders  of  Orders  of 
Ck)urt  made  before  or  on  or  after  the  1st  January,  1882,  ^n^Jiaiye. 
and  not  then  impeached,  absolutely  conclusive   (as  the 
marginal  note  implies  (a) ),  as  against  purchasers  (defined 

(a)  It  was  said  by  Jessel,  M.  B.,  in  In  re  Venour^s  Settled  Estates, 
Venour  v.  Sellon,  2  Oh.  D.  622,  that  marginal  notes  now  are  part  of 
an  Act,  and  may  be  looked  at  to  assist  its  construction,  but  the 
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in  sect.  2).  It  has  been  said  (a)  that  the  pnrdiaser  is 
still  obliged  to  ascertain  whether  all  persons  in  existence 
who  ought  to  be  parties  to  the  action  or  other  proceeding 
appear  to  be  parties,  or  to  be  otherwise  bound,  since  if  any 
person  in  existence  be  not  a  party  or  otherwise  bound,  it  is 
not  a  question  of  jurisdiction,  concurrence,  consent,  service, 
or  notice,  but  simply  that  his  interest  is  not  afEected  by 
the  action  or  other  proceeding.  And  such  appears  to  be 
the  result  of  the  decision  in  Jones  v.  Bamettj  [1900] 
1  Ch.  371,  where  a  purchaser  was  held  not  to  be  protected 
by  an  order  of  the  Court  made  on  the  assumption  that  the 
Court  was  dealing  with  property  belonging  to  A.  when  in 
fact  the  property  belonged  to  B.,  who  was  not  a  party  to 
the  proceedings  and  not  bound  by  them.  For  cases  to 
which  the  section  applies,  see  Re  Hall  Duress  Contracty 
21  Ch.  D.  41 ;  Mostyn  v.  MostyUy  [1893]  3  Ch.  376,  com- 
mented on  in  Jones  v.  Barnett^  ubi  supra,  and  Ee  Harrowby 
8f  Paim's  Contract,  W.  N.  1902,  137. 


Bepealof  en- 
actments in 
Part  ni.  of 
second 
Sohednle; 

restnction  on 
all  repeals. 


XVn.— Repeals. 

Section  71. — ^The  enactments  referred  to  are  Lord 
Brougham's  Act  of  1845  (6),  which  had  been  practically  a 
dead  letter,  and  those  parts  of  Lord  Cranworth's  Act  which 
relate  to  mortgages  and  to  trustees  and  executors. 

The  restriction  imposed  by  sect.  2  on  repeals  applies 
not  only  to  the  enactments  mentioned  in  the  section,  but 
to  the  other  enactments  repealed  by  the  Act,  and  there 
seems  no  reason  to  doubt  that  the  repealed  Acts  continue 

dictum  appears  to  have  been  erroneous,  and  is  corrected  in  Sutton 
V.  Sutton^  22  Ch.  D.  611 ;  see  also  Aft.-Oen.  v.  Great  Eastern  Bail. 
Co.,  11  Ch.  D.  460,  461,  464,  affirmed  in  D.  P.,  5  App.  Cas.  473, 
without  reference  to  the  question  as  to  the  effect  of  marginal  notes. 
The  title  of  an  Act  is  part  of  the  Act :  FitHding  v.  MorUy  Corpora^ 
tion,  [1899]  1  Ch.  1. 

(a)  By  Mr.  Wolstenholme. 

(h)  Mentioned  supra,  p.  25,  n.  {a). 
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in  force  so  far  as  they  have  heen  imported  into  any  deed 
or  Act  before  the  1st  January,  1882 — thus  a  mortgagee 
under  such  a  deed  incorporating  the  power  of  sale  in 
Lord  Cranworth's  Act  may  exercise  such  power  not- 
withstanding the  repeal  of  Part  II.  of  that  Act  {In  re 
Soloman  Sf  Meagher's  Contract,  40  Ch.  D.  608). 

The  provision  referred  to  relating  to  sect.  40  of  the 
Settled  Estates  Act,  1877,  is  contained  in  sect.  70  of  the 
proeent  Act. 


XVm.— Ireland. 
Section  72  seems  to  require  no  remark. 

Section  73. — ^The  sections  referred  to  of  the  Vendor  Modifications 
and  Purchaser  Act,  1874   (Appendix  H.,   in/ra),  were  j^^t^ 
repealed  as  to  England  by  the  Land  Transfer  Act,  1876,  I>«ath  of  baro 

Ao       :»  inn.  trustee  intes- 

88. 48  and  129.  tate,  &o.,  37 

&  38  Vict. 
-  c.  78. 
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UPON 

COMPULSORY     REGISTRATION    OF     TITLE     AND 

DEALINGS  WITH  REGISTERED  LAND  AND 

CHARGES  UNDER 

THE  LAND  TRANSFER  ACTS,  1875  S,  1897. 


Powertomake  By  sect.  20  (1)  of  the  Land  Transfer  Act,  1897  (60  &  61 
oom^o^  Vict.  c.  65),  it  is  enacted  that  "Her  Majesty  the  Queen 
on  sale.  may  }yj  Order  in  Council  declare  as  regards  any  county  or 

part  of  a  county  mentioned  or  defined  in  the  Order  that  on 
and  after  a  day  specified  in  the  Order  registration  of  title 
to  land  is  to  be  compulsory  on  sale,  and  thereupon  a 
person  shall  not,  under  any  conveyance  on  mk  executed  on 
or  after  the  day  so  specified,  acquire  the  kgal  estate  in  any 
freehold  land  in  that  county,  or  part  of  a  county,  unless  or 
imtil  he  is  registered  as  proprietor  of  the  land."  The 
expression  "  conveyance  on  sale  "  is  defined  (sub-sect.  2) 
as  meaning  an  instrument  executed  on  sale  by  virtue 
whereof  there  is  conferred  or  completed  a  title  imder  which 
an  application  for  registration  as  first  proprietor  of  land 
may  be  made  under  the  Land  Transfer  Act,  1875  (38  & 
39  Vict.  c.  87:  see  sect.  5). 

By  an  Order  in  Council  dated  the  18th  July,  1898, 
made  pursuant  to  the  above-mentioned  section  of  the 
Act  of  1897,  registration  of  title  was  made  compulsory  on 
sale  in  the  several  portions  of  the  county  of  London 
mentioned  in  the  first  column  of  the  Schedule  to  the 


Order  in 
Counoil. 
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Order  on  and  after  the  respective  days  mentioned  in  the 
second  column,  the  schedule  being  as  follows : — 


Pcfrtions  of  the  Comity. 


Days  on  and  after  which 
Beffistration  of  Title  to  Land 
is  u>  be  oompnlsory  on  Sale. 


The  pariflhee  of  Hampstead,  Saint  Panoras, 
Samt  Marjlebone,  and  Saint  George^s, 
Hanover  Sqnare. 

The  jpanahee  of  Shoreditoh,  Bethnal  Green, 
Mile  End  Old  Town,  Wapping,  Saint 
Gearffe's-in-the-East,  Shadwell,  Ratdiff, 
lim^oufie.  Bow,  Bromley,  and  Poplar. 

The  remainder  of  the  coun^  (not  including 
the  city  of  London)  north  of  the  centre 
line  of  the  River  Thamee,  except  North 
Woolwich. 

The  remainder  of  the  comity,  not  including 
the  city  of  London. 

The  dty  of  London 


let  November,  1898. 
let  March,  1899. 

let  October,  1899. 

Ist  Januaiy,  1900. 
1st  July,  1900. 


By  an  Order  in  Council  of  the  20th  October,  1898,  it 
was  declared  that  the  above-mentioned  Order  of  the  18th 
July,  1898,  should  be  read  and  take  effect  as  if  instead  of 
the  words  "  first  of  November,  1898,"  the  words  "  first  of 
January,  1899,"  had  been  inserted  in  the  Schedule  thereto. 

By  a  like  order  of  the  28th  November,  1899,  it  was 
declared  that  the  Ordw  of  the  18th  July,  1898,  should  as 
regards  the  under-mentioned  portions  of  the  county  be 
read  and  take  effect  as  if  the  Schedule  thereto  had  been 
expressed  as  follows : — 


Portions  of  the  County. 


Days  on  and  after  -which 
Befristzation  of  Title  to  Land 
is  to  be  oompnlBory  on  Sale. 


The  parishes  of  Christ  Church  Southwark, 
Samt  George  the  Martyr,  Camberwell, 
Horsleydown,  Lambeth,  Bermondsey, 
Newinfl[ton,  Botherhithe,  Saint  Olaye  and 
Saint  Thomas,  Saint  Saviour,  and  the 
detached  part  of  the  parish  of  Streatham 
ntoate  between  the  parishes  of  Lambeth 
and  CamberweU. 

The  parishes  of  Battersea,  Clapham,  Putney, 
TootmK  GraToney,  Wandsworth,  and  the 
remainder  of  the  parish  of  Streatham. 

The  remainder  of  the  county,  except  the  city 
of  London. 

The  city  of  London 


1st  January,  1900. 


let  May,  1900. 

Ist  November,  1900. 
1st  May,  1901. 


D. — C.F. 
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And  by  the  e£fect  of  subsequent  Orders  of  the  9ih 
March,  1901,  10th  December,  1901,  and  6th  March,  1902, 
the  operation  of  the  Order  of  the  18th  July,  1898,  was 
further  postponed  as  regards  the  City  of  London  to  the  1st 
July,  1902. 

No  further  Order  in  Council  can  be  made  under  sect.  20 
of  the  Act  of  1897  except  as  to  a  county  or  part  of  a 
county  signifying  by  a  resolution  of  its  county  council  its 
desire  that  registration  of  title  shall  be  compulsorily 
applied  to  it,  and  in  any  case  no  further  Order  was  to  be 
made  for  three  years  from  the  date  of  the  Order  of  the 
18th  July,  1898  (Act  of  1897,  sect.  20  (8) ). 
Applicfttion  The  above-mentioned  section  of  the  Act  of  1897  applies 
in  terms  to  freehold  land  only.  But  sect.  22,  sub-sect.  6, 
of  the  same  Act  authorised  provision  to  be  made  by 
general  rules  under  sect.  Ill  of  the  Act  of  1875  (which 
gives  to  all  such  rules  the  force  of  an  Act  of  Parliament) 
"  for  "  (among  other  purposes)  "  applying  to  the  grant  of 
leases  and  dealings  with  leasehold  land  the  provisions  of 
this  Act  with  respect  to  compulsory  registration  "  ;  and  by 
the  Land  Transfer  Eules,  1903,  dated  the  18th  December, 
1903  (which  came  into  operation  on  the  1st  January, 
1904,  and  by  which  the  Land  Transfer  Eules  of  1898, 
June,  1899,  and  February,  1903,  are  rescinded),  the 
operation  of  an  Order  in  Council  made  under  sub-sect.  1 
of  sect.  20  of  the  Act  of  1897  is  extended  to  sales  of  lease- 
hold as  well  as  of  freehold  land,  and  to  grants  of  leases  and 
under-leases  (rule  68) ;  and  it  is  provided  by  rule  69  that 
^^  the  effect  of  an  Order  so  made  shall  be  that  as  regards 
land  in  the  county  or  part  of  a  county  comprised  in  the 
Order  an  assignment  on  sale  of  a  lease  or  under-lease 
having  at  least  forty  years  to  run  or  two  lives  yet  to  fall 
in,  and  a  grant  of  a  lease  or  under-lease  for  a  term  of  forty 
years  or  more  or  for  two  or  more  lives,  executed  after  the 
day  specified  in  the  Order  and  capable  of  registration, 
shall  operate  only  as  an  agreement,  and  shall  not  pass  any 
legal  estate  to  the  assignee  or  lessee  unless  or  until  he  is 
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registered  as  proprietor  of  the  lease  or  under-leaBe," 
except  in  the  case  of  assignees  or  lessees  being  trustees  of 
a  settlement  for  the  purposes  of  the  Settled  Land  Acts, 
1882  to  1890,  where  the  rule  is  not  to  prevent  the  legal 
estate  from  passing  if  the  tenant  for  life  is  registered  as 
proprietor  within  a  month  from  the  date  of  the  assignment 
or  lease  or  within  such  further  time  as  the  registrar  shall 
allow. 

The  expressions  "  assignment  on  sale  "  and  "  grant  of  a 
lease  or  under-lease "  in  rule  69  have  a  meaning  corre- 
sponding to  that  given  to  the  expression  "  conveyance  on 
sale ''  by  sect.  20  (2)  of  the  Act  of  1897  (rule  70).  The 
procedure  with  regard  to  registration  of  title  to  leasehold 
is  assimilated  to  that  in  the  case  of  freehold,  various 
portions  of  the  Act  of  1876  being  repealed  for  this  purpose 
by  the  rules  (see  rules  50  and  67). 

It  is  to  be  observed  that  the  compidsory  provisions  of  How  far 
the  Act  of  1897  apply  only  in  the  case  of  sales  of  JSS^onZ 
freeholds  and  of  assignments  on  sale  or  grants  of  leasehold  ©^end. 
interests  of  the  nature  mentioned  in  rule  69.  They 
have  no  application  in  other  cases,  e.g,^  on  a  voluntary 
conveyance  or  assignment,  a  mortgage,  or  a  devolution 
on  death.  It  is  also  expressly  enacted  by  sect.  24  (1) 
of  the  Act  of  1897  that  "nothing  in  this  Act  shall 
render  compulsory  the  registration  of  the  title  to  an 
incorporeal  hereditament,  or  to  mines  or  minerals  apart 
from  the  surface,  or  to  a  lease  having  less  than  forty 
years  to  run  or  two  lives  yet  to  fall  in,  or  to  an  imdivided 
share  in  land,  or  to  freeholds  intermixed  and  indis- 
tinguishable from  lands  of  other  tenure,  or  to  corporeal 
hereditaments  parcel  of  a  manor,  and  included  in  a  sale 
of  the  manor  as  such.*'  And  leasehold  land  held  imder 
a  lease  containing  an  absolute  prohibition  against  aliena- 
tion is  excluded  from  registration  by  sect.  11  of  the  Act 
of  1875.  Moreover,  there  is  no  compulsion  upon  a  pro- 
prietor to  register  more  than  a  "possessory  title," 
although  he  may,  if  he  chooses  and  his  title  is  satis- 
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factory  to  the  registrar,  be  registered  with  an  "  absolute  " 
or  "  qualified "  title  (Act  of  1897,  sect.  20  (3) ;  and  for 
the  meaning  of  these  expressions,  see  the  Act  of  1875, 
sects.  7,  8  and  9).  It  should  be  noticed,  too,  that  the 
word  "  compulsory,"  as  used  in  sect.  20  (1)  of  the  Act 
of  1897,  is  inaccurate  and  somewhat  misleading.  There 
is  no  real  compulsion  to  register,  the  penalty  for  non- 
registration being  merely  loss  of  the  legal  estate,  which 
may  be  outstanding.  Moreover,  such  indirect  compulsion 
as  exists  is  limited  to  the  first  registration ;  after  the  land 
has  once  been  registered,  there  is  no  necessity  to  make  use 
of  the  register,  and  the  legal  estate  would  pass  on  a  subse- 
quent conveyance  or  sale  without  registration  (see  Capital 
and  Counties  Bank,  Ltd.  v.  Rhodes,  [1903]  1  Ch.  631). 

It  is  proposed  in  the  following  observations  merely  to 
give  such  a  general  outline  of  the  scope  of  the  Acts  and 
the  procedure  under  the  rules  as  will  be  of  practical 
assistance  to  solicitors  in  placing  land  upon  the  register 
in  districts  where  compulsory  registration  of  title  is  for 
the  time  being  in  force,  and  in  carrying  out  subsequent 
transactions  in  relation  to  such  land. 
The  Regifiter.      The  rules  provide  (Part  I.)  that  the  Eegister  is  to  con- 
sist of  three  portions,  called  respectively  the  Property 
Eegister,  the  Proprietorship  Eegister,  and  the  Charges 
Eegister  (rule  2).     The  Property  Eegister  is  to  contain 
(rule  3)  the  description  of  the  land,  notes  relating  to 
the  ownership  of   the  mines    and  minerals,  and    such 
liabilities,  rights,  and  interests  as  are  not  incumbrances 
within  the  meaning  of  the  Acts  (see  sect.  18  of  the  Act  of 
1875,  as  amended  by  the  first  schedule  to  the  Act  of 
1897),  and  to  easements  and  other  like  matters.     The 
Proprietorship  Eegister  is  to  show  the  nature  of  the  title 
registered,  who  is  the  proprietor,  and  the  cautions,  inhibi- 
tions, and  restrictions  affecting  his  right  of  disposition 
(rule  6).     The  Charges  Eegister  is  to  disclose  the  incum- 
brances to  which  the  registered  land  is  subject,  and  any 
rights  adversely  affecting  it  (rule  7). 
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I. — ¥iBST  Begistration  of  Freehold  Land. 

From  the  definition  of  the  expression  "  conveyance  on  Who  may 
sale'^  used  in  sect.  20  (1)  of  the  Act  of  1897  (see  sub-  ^^J^^on, 
sect.  2  of  that  section,  and  sect.  5  of  the  Act  of  1875), 
it  would  appear  that  a  person  who  has  entered  into  a 
contract  of  purchase,  but  has  not  taken  a  conveyance, 
may  apply  for  registration.  The  effect  of  registration 
under  such  circumstances  is,  however,  not  clear.  It 
would  apparentiy  leave  the  legal  estate  outstanding  in 
the  vendor  (assuming  him  to  possess  it),  and  in  other 
respects  would  be  attended  by  great  inconvenience.  It 
is  therefore  assumed  that  a  purchaser  will  usually  take 
a  conveyance  before  appljdng  for  registration.  Where, 
however,  considerable  time  is  likely  to  elapse  between 
the  contract  and  completion,  or  for  any  other  reason  it 
may  seem  desirable,  the  purchaser  should  lodge  with 
the  registrar  a  caution  imder  sect.  60  of  the  Act  of  1875 
(see  rules  88  to  91,  and  forms  14  and  15  in  the  first 
schedule  to  the  rules),  which  will  prevent  registration 
being  effected  on  the  application  of  any  other  person 
without  the  purchaser's  knowledge. 

It  should  be  further  observed  that  under  the  provisions 
of  sect.  5  of  the  Act  of  1875,  no  person  is  competent  to 
apply  for  registration  who  is  not  either  under  contract  to 
buy  (sub-sect.  1),  or  entitled  to  (sub-sect.  2),  or  capable 
of  disposing  of  (sub-sect.  3),  for  his  own  benefit ,  an 
estate  in  fee  simple  in  land,  whether  subject  or  not  to 
incumbrances.  Sub-sect.  3,  however,  of  sect.  7  implies 
that  a  person  may,  under  some  circumstances,  apply  for 
and  obtain  registration  who  is  not  entitled  for  his  own 
benefit.  And  sect.  68,  though  apparentiy  contemplating 
only  sales  by  trustees  through  the  medium  of  the  registry, 
does  in  terms  authorise  every  person  holding  land  on  trust 
for  sale,  and  every  trustee,  mortgagee,  or  other  person 
having  a  power  of  selling  land  (which  would  include  a 
tenant  for  life),  to  apply  for  registration,  whether  an  im- 
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mediate  sale  is  intended  or  not.  At  the  land  registry  the 
section  is  understood  to  confer  this  authority.  And  it 
must  be  assumed  that  the  Order  in  Council  of  the  18th 
July,  1898,  above  referred  to,  applies  to  persons  who 
purchase  otherwise  than  for  their  own  benefit,  or  at  least 
to  persons  who,  though  not  purchasing  for  their  own 
benefit,  will  hold  the  land  after  completion  of  the  purchase 
on  trust  for  or  with  a  power  of  sale. 

A. — Possessory  Title. 
Regifltration  Assxmiing  that  the  purchaser  has  taken  a  conveyance 
Bory^a^'  and  desires  to  be  registered  with  a  possessory  title  (Act 
of  1875,  sect.  8),  he  will  deliver  at  the  registry  an  applica- 
tion to  the  effect  of  form  1  in  the  first  schedule  to  the 
rules,  accompanied  by  a  deed  or  other  document  conferring 
on  the  applicant  a  title  to  apply  for  registration  as  first 
proprietor  (see  the  Act  of  1875,  s.  5),  and  sufficient 
particulars,  by  plan  or  otherwise,  to  enable  the  land  to  be 
fully  identified  on  the  ordnance  map  (rule  18,  in  which 
purchaser  is  understood  to  mean  a  purchaser  who  has  not 
taken  a  conveyance).  This  map,  on  the  largest  scale 
published,  is  the  basis  of  all  registered  descriptions  of  land 
(rule  269).  It  is  not  necessary  (rule  19),  and  it  is  con- 
ceived that  it  will  not  generally  be  desirable  to  state  in 
the  application  whether  the  land  is  subject  to  any,  or,  if 
any,  what  incumbrances,  or  liabilities,  rights,  or  interests 
of  the  nature  mentioned  in  sect.  18  of  the  Act  of  1875  (as 
amended  by  the  first  schedule  to  the  Act  of  1897),  inas- 
much as  the  title  will  not  be  investigated  by  the  registrar, 
and  any  such  estates,  rights,  or  interests  subsisting  or 
capable  of  arising  at  the  time  of  registration  will  be  entirely 
unaffected  by  registration  with  a  possessory  title,  whether 
the  register  contains  any  statement  of  or  reference  to 
them  or  not  (rule  21,  and  the  Act  of  1875,  sect.  8).  Where, 
however,  restrictive  covenants  exist  it  will  be  safer  probably 
to  mention  them.  The  applicant  must  produce  his  docu- 
ments of  title  to  be  marked  in  accordance  with  sect.  73 
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of  the  Act  of  1875,  for  the  purpose  of  giving  notice  of 
the  fact  of  registration  to  persons  subsequently  dealing 
with  the  land;  and  the  registrar  has  power  to  compel 
the  production  of  such  documents  where  they  are  in  the 
possession  of  other  persons,  and  the  applicant  is  entitled 
to  the  production  of  them  (see  sect,  71  of  the  Act  of 
1875).  The  registrar,  however,  is  empowered  by  rules  25 
and  26  (founded  upon  the  amendment  of  sect.  72  of  the 
Act  of  1875,  made  by  the  Act  of  1897,  first  schedule)  to 
relax  this  provision  where  the  deeds  are  numerous  or 
cannot  be  produced.  The  deed  or  document  of  title  left 
with  the  application  must  similarly  be  marked  with  notice 
of  registration  (rule  24).  Upon  completion  of  the  regis- 
tration a  land  certificate  in  form  66  in  the  first  schedule  to 
the  rules  is  delivered  to  the  proprietor,  or  (at  his  option) 
may  be  deposited  without  cost  to  him,  in  the  registry 
(rule  22,  Act  of  1897,  sect.  8  (4)  (iv.)  ).  Registration 
with  a  possessory  title  is  the  simplest,  easiest,  and  cheapest 
mode  of  registration,  and  it  is  apprehended  that  for  the 
present,  at  any  rate,  purchasers  will  in  almost  all  cases 
be  advised  to  apply  to  be  registered  in  the  first  instance 
with  a  title  of  this  description. 

B.— Absolute  Title. 
If  the  purchaser  desires  to  register  with   an  absolute  Renstration 
title  (Act  of  1875,  sect.  7),  he  wiU  deUver  at  the  registry  Sie.*^^""*^ 
an  application  to  the  effect  of  form  3,  accompanied  by 
(a)   (if  he  has  not  taken  a  conveyance)  the  consent  in 
writing  of  the  vendor  or  his  solicitor ;  {b)  an  abstract  of 
title  in  the  usual  form,  together  with  all  such  deeds  and 
documents  relating  to  the  title  as  the  applicant  has  in 
his  possession   or   under  his  control,  including  opinions 
of  counsel,  abstracts,  contracts  for  or  conditions  of  sale, 
requisitions,  replies   and  other  like  documents  in  regard 
to  the  title ;  and  (c)  a  list  of  the  tenants  and  occupiers  of 
the  land  (rules  30,  32,  and  34).    Advertisements  of  the 
application  are  to  be  inserted  in  the  Londan  Gazette  and 
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other  newspapers  (rule  37  and  form  4),  and  notices 
served  on  the  tenants  and  occupiers  and  any  other 
persons  whom  the  registrar  may  deem  necessary  (rule 
40).  The  title  will  be  examined  by  or  under  the 
superintendence  of  the  registrar,  who  may  refer  the  whole 
or  part  of  the  examination  to  an  Examiner  of  Title  (see 
rule  313).  When  either  (1)  the  land  has  been  sold  or 
purchased  under  an  order  of  the  Court,  or  (2)  has  been 
registered  with  a  possessory  or  qualified  title  for  six  years, 
the  first  proprietor  having  been  a  purchaser  on  sale,  or  (3) 
the  title  has  been  fully  investigated  before  the  date  of  the 
application,  the  examination  may  be  modified  in  such 
manner  as  the  registrar  may  think  fit  (rule  36,  and  see 
sect.  17  of  the  Act  of  1875).  All  objections  forthcoming 
in  answer  to  the  advertisements  or  otherwise,  are  to  be 
heard  and  disposed  of  (rules  41  to  43).  A  statutory 
declaration  will  be  required  from  the  applicant  and  his 
solicitor  that  all  instruments  and  facts  affecting  the  title 
have  been  disclosed  (sect.  70  of  the  Act  of  1875 ;  rule  47, 
and  form  5),  and  the  documents  of  title  are  to  be  marked 
as  provided  by  sect.  72  of  the  Act  of  1875.  Upon  the 
completion  of  the  registration,  the  land  certificate  (form 
66)  will  be  delivered  to  the  proprietor,  or  at  his  option 
deposited  in  the  registry  (rule  45)  and  the  documents  of 
title  returned  to  him  (rule  44).  Upon  an  application  to 
register  with  an  absolute  title,  it  is  the  duty  of  the  registrar 
to  make  inquiry  as  to  whether  there  is  any  liability  to 
succession  duty,  or  estate  duty,  and  if  any  exist  to  note 
the  fact  in  the  Charges  Eegister  (sect.  13  of  the  Act  of 
1897;  rule  208,  and  form  55),  and  also  to  note  on  the 
register  the  facts  relating  to  the  ownership  of  the  mines 
and  minerals,  or  the  existence  of  liabilities  and  rights 'in 
relation  thereto  (Act  of  1875,  sect.  18  (4)  and  (5),  as 
amended  by  the  Act  of  1897 :  see  first  schedule,  and  rules 
1  (5),  213  and  214).  And,  generally,  an  entry  is  to  be 
made  in  the  register  of  all  incumbrances,  and  all  liabilities, 
rights,  and  interests  of  the  nature  mentioned  in  sect.  18  of 
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the  Act  of  1875,  as  amended  by  the  first  schedule  to  the 
Act  of  1897,  which  either  appear  on  the  abstract  or  are 
disclosed  by  the  applicant,  or  otherwise  ascertained  in  the 
course  of  the  investigation  of  the  title  (rule  40),  the  inten- 
tion being  that  as  far  as  possible  the  exact  condition  of  the 
title  shall  appear  on  the  register,  which,  howeT^,  is  not  to 
be  eonclusiye  as  to  matters  which  are  not  incumbrances 
(Act  of  1897,  sect.  16  (1)).  It  may  further  be  mentioned 
that  under  sect.  17  of  the  Act  of  1875,  a  title  appearing 
on  examination  to  be  a  good  holding  title,  though  open  to 
objection,  may  be  approved  and  registered  as  absolute. 

C— Qualified  Title. 
There  is  no  power  under  the  Acts  of  1875  and  1897,  or  Registration 
the  rules,  to  apply  for  registration  with  a  qualified  title.  Sie.  ^ 
But  where  application  is  made  for  registration  with  an 
absolute  title,  and  upon  the  examination  of  the  title  it 
appears  that  it  can  be  established  only  for  a  limited 
period,  or  subject  to  certain  reservations,  the  applicant 
may,  if  he  desires,  have  such  qualified  title  registered 
(Act  of  1875,  sect.  9,  rule  49).  The  registrar  is  to  frame 
the  proper  entries  for  the  register  with  the  approval  of 
the  applicant  (rule  49) ;  and  it  is  apprehended  that  they 
will  be  the  same  as  in  the  case  of  registration  with 
absolute  title,  with  the  exception  that  the  estates,  rights, 
and  interests  excluded  from  the  effect  of  the  registration 
will  be  particularly  described  (see  sect.  9  of  the  Act  of 
1875). 


n. — First  Begistration  of  Leasehold  Land. 

The  procedure  will  be  the  same,  in  general,  as  in  the  Registration 
case  of  freehold   land,  the  necessary  alterations  being  o^  leaseholds, 
made  in  the  form  of  application  (rule  50).     The  applica- 
tion must  be  accompanied    by  the  lease  when  in  the 
possession  or  tmder  the  control  of  the  applicant,  and  in 
other  cases  by  a  copy  or  abstract  or  other   sufficient 
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evidence  of  its  contents  (rule  51).  Application  may  be 
made  for  registration  with  absolute  title,  with  good  lease- 
hold title,  or  with  possessory  title  (rule  52) ;  in  order  to 
registration  with  an  absolute  title,  the  title  not  only  to  the 
leasehold,  but  also  to  the  freehold,  and  any  existing  inter- 
mediate leasehold,  must  be  approved  by  the  registrar,  and 
when  registration  with  a  good  leasehold  title  is  required, 
the  title  to  the  leasehold  interest  must  be  so  approved 
(rule  53).  The  eflFect  of  registration  of  leasehold  land 
with  absolute,  good  leasehold,  and  possessory  title  re- 
spectively, is  stated  in  rules  55,  56,  and  57.  A  qualified 
title  may  be  registered  (rule  58).  Where  the  lease  affects 
land  already  registered,  notice  must  be  giV^n  to  the 
registered  proprietor  of  the  land,  or  of  the  superior  lease 
out  of  which  the  lease  is  granted,  with  a  view  to  the  lease 
being  noted  against  the  title  to  the  freehold  or  superior 
lease  (rule  63).  Terms  created  for  mortgage  purposes  are 
outside  the  scope  of  the  Acts  (sect.  11  of  the  Act  of  1875, 
as  amended  by  the  Act  of  1897,  first  schedule). 


ni. — ^FiRST  Eeqistration  Generally. 

A  few  points  in  connection  with  first  registration 
require  special  mention : — 
Registration  (1.)  Upon  a  purchase  by  a  tenant  for  life  under  a  real 
^»ettled  property  settlement  in  exercise  of  his  power  under  the 
settlement  or  the  Settled  Land  Act,  1882,  or  by  trustees 
of  such  a  settlement  in  exercise  of  a  power  to  invest  in 
land,  the  application  for  registration  may  (at  the  option 
of  the  tenant  for  life)  be  made  by,  and  the  registration 
be  in  the  names  of  either,  (1)  the  tenant  for  life,  (2)  the 
trustees  of  the  settlement  having  powers  of  sale  (if 
any),  or  (3)  the  persons  (if*  any)  in  whom  there  is  vested 
an  overriding  power  of  appointment  of  the  fee  simple 
(sect.  6  (1)  of  the  Act  of  1897).  The  expression  "  tenant 
for  life"  in  sect.  6,  sub-sect.  1  of  the  Act  of  1897,  has 
(sub-sect.  10)  the  same  meaning  as  in  the  Settled  Land 
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Acts,  1882  to  1890.  It  has  been  considered  that  a  person 
having  the  powers  of  a  tenant  for  life  within  the  meaning 
of  those  Aots  must  be  taken  to  be  included  imder  the 
expression  "tenant  for  life"  in  the  Act  of  1897;  but 
probably  the  registration  of  such  a  person  will  be  effected 
under  sect.  68  of  the  Act  of  1875.  There  seems  to  be 
some  doubt  whether  a  person  nominated  by  a  settlement 
trustee  for  the  purposes  of  the  Settled  Land  Acts,  and 
having,  therefore,  imder  sect.  60  of  the  Act  of  1882,  a 
power  of  sale  where  the  tenant  for  life  is  an  infant,  but 
not  an  express  power  of  sale,  can  be  registered  imder 
sect.  6  (1)  of  the  Act  of  1897,  or  otherwise.  Where  the 
settlemenf  is  by  way  of  trust  for  sale  under  sect.  63  of  the 
Settled  Land  Act,  1882,  it  would  appear  that  the  trustees 
are  the  proper  persons  to  be  registered  (see  sect.  68  of  the 
Act  of  1875).  In  each  case  the  interests  of  the  bene- 
ficiaries under  the  settlement  are  to  be  protected  by  the 
entry  in  the  register  of  restrictions  for  the  purpose  of 
preventing  the  registered  proprietor  from  deaUng  with  the 
land  except  with  such  consents  and  in  the  manner  required 
or  authorised  by  the  settlement  or  the  Settled  Land  Acts 
(sect  6  (2)  of  the  Act  of  1897 ;  and  see  rules  79  to  81). 
Forms  6  to  12  in  the  first  schedule  to  the  rules  contain 
restrictions  which  may  be  adapted  to  the  circumstances  of 
each  case.  Where  an  application  is  made  for  registration 
with  possessory  title,  the  proper  restriction  is  to  be  left 
with  the  application,  or  sufficient  information  must  be 
furnished  to  the  registrar  to  enable  him  to  frame  it 
(rule  79) ;  in  other  cases  the  registrar,  in  conjunction 
with  the  trustees  of  the  settlement  (if  any),  will  frame  the 
proper  entry.  A  settlement,  or  a  copy  or  abstract  of  it, 
may  be  filed  in  the  registry  (rule  82). 

It  may  be  added  that  imder  sect.  83  (3)  of  the  Act  of 
1875,  as  amended  by  the  Act  of  1897  (first  schedule),  an 
entry  may  be  made  on  the  register  on  the  occasion  of  the 
registry  of  two  or  more  persons  as  joint  proprietors,  to 
the  effect  that  when  the  number  of  such  proprietors  is 
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reduced  below  a  specified  number  no  registered  disposition 
shall  be  made  except  imder  an  order  of  the  Court  or 
of  the  registrar  after  inquiry  into  the  title.  And  the 
registrar  is  to  make  such  an  entry  in  the  prescribed 
form  (form  57),  where  the  instrument  by  virtue  of  which 
the  joint  proprietors  are  registered  shows  an  intention 
that  the  survivor  shall  not  have  power  to  dispose  of  the 
land,  or  where  for  any  special  reason  such  an  entry  seems 
to  the  registrar  desirable  (rule  224).  The  entry  may  be 
made  at  anytime  with  the  consent  of  the  joint  proprietors. 
This  provision  affords  a  means  of  additional  protection  to 
cestuis  que  trust  where  trust  estates  are  registered  in  the 
names  of  trustees. 
Inoimibnuioes  (2.)  Where  there  is  an  incumbrance  upon  the  land 
reSstration.  ^^  *^®  *™®  ^*  ^*®  ^*  registration,  the  owner  of  the 
incumbrance  may  if  he  chooses,  either  then,  or  sub- 
sequently with  notice  to  the  proprietor  of  the  land,  be 
registered  as  proprietor  of  the  incumbrance,  in  which 
case  the  incumbrance  may  afterwards  be  dealt  with  as  if 
it  had  originally  been  created  by  a  registered  charge 
(rules  175  to  177) ;  but  if  there  are  more  than  one  of 
such  incumbrances,  and  some  of  them  only  are  regis- 
tered, their  relative  priorities  will  not  be  affected  (rule  175). 
If  such  an  incimibrance  is  not  registered,  notice  of  it  will, 
of  course,  appear  in  the  register,  at  any  rate  in  the  case  of 
an  absolute  titie. 
DUpoeition  of  (3.)  Where  subsequently  to  the  purchase,  but  before 
pmJ^aS  registration,  the  purchaser  desires  to  dispose  of  the  land  by 
regifltration.  way  of  mortgage,  rule  96  provides  that  he  may  do  so  in 
the  manner  and  subject  to  the  conditions  which  would  be 
applicable  if  he  were  in  fact  the  registered  proprietor,  and 
that  a  charge  so  made  shall,  when  completed  by  registra- 
tion, but  subject  to  any  prior  rights  obtained  by  registra- 
tion imder  the  Acts  and  rules,  have  the  same  effect  as  if 
the  person  making  it  were  registered  as  proprietor.  But 
a  charge  is  not  to  be  accepted  for  registration  until*  the 
application  has  been  made  for  registration  of  the  land,  and 
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the  registration  of  the  charge  is  to  be  annulled  if  the 
application  for  registration  of  the  land  is  subsequently 
refused  or  withdrawn  or  abandoned.  The  effect  of  this 
rule  is  that  a  purchaser  may,  subject  as  is  mentioned  in 
the  rule,  pass  the  legal  estate  to  a  mortgagee  notwith- 
standing sect.  20  (1)  of  the  Act  of  1897. 

(4.)  The  Acts  and  rules  contain  various  provisions  as  Special 
to  the  registration  of  special  hereditaments,  e.g.^  Crown  ments. 
lands  (Act  of  1875,  sect.  65),  manors,  advowsons,  rents, 
tithes,  and  other  incorporeal  hereditaments,  mines  and 
minerals  severed  from  the  land,  cellars,  flats,  and  similar 
hereditaments,  and  undivided  shares  in  land  (Act  of  1875, 
sect.  82,  and  rules  71  to  77).  The  registration  of  land 
held  for  charitable  uses  is  dealt  with  by  rules  83  to  86. 

(5.)  The  Act  of  1897  (sect.  12)  enacts  that  a  titie  IXileby 
shall  not  be  acquired  by  length  of  possession  as  against  ^"°®°°*^' 
the  registered  proprietor,  and  that  such  proprietor  may 
at  any  time  make  an  entry  or  bring  an  action  to  recover 
possession ;  but  a  person  who  would  but  for  the  Acts 
have  obtained  a  titie  by  possession  to  registered  land 
may  apply  for  rectification  of  the  register  under  sect.  95 
of  the  Act  of  1875. 

(6.)  Land  situate  within  the  jurisdiction  of  a  local  Land  situate 
registry  becomes  exempt  from  such  jurisdiction  upon  ^^^^^ 
beiog  registered  under  the  Acts  (Act  of  1875,  sect.  127) ; 
but  the  exemption  does  not  extend  to  estates  and  interests 
excepted  from  the  effect  of  registration  under  a  possessory 
or  qualified  titie,  or  to  an  Tmregistered  reversion  on  a 
registered  leasehold  titie,  or  to  dealings  with  incumbrances 
created  prior  to  the  registration  of  the  land  (Act  of  1897, 
first  schedule),  which  accordingly  will  continue  to  require 
registration  in  the  local  registry. 


rV". — ^Dealings  with  Begistered  Land. 

The  rules  prescribe  various  forms  of  instruments  of  Pormflof  in- 
transfer  and  charge  (see  the  first  schedule) ;   and  it  is  ^^M<m^ 


Digitized  by 


Google 


94 


OBSERVATIONS  UPON 


Necessity  in 
many  cases 
for  contem- 
poraneous 
unregistered 
instruments. 


apprehended  that  such  instruments  will  be  executed  in 
the  prescribed  forms  upon  sales  and  mortgages  of 
registered  land  by  the  registered  proprietor.  As,  how- 
ever, the  prescribed  forms  do  not  provide  for  a  great 
variety  of  matters  commonly  incident  to  transactions  of 
this  description,  it  is  clear  that,  in  all  but  the  simplest 
cases,  contemporaneous  unregistered  instruments  will  be 
necessary.  And  even  in  the  simplest  cases  it  will  be 
prudent  for  various  reasons  to  have  such  an  instrument. 
Thus,  a  transfer  of  freehold  land  in  the  prescribed  form 
would  not,  until  completed  by  registration,  pass  more 
than  a  life  estate  ;  and,  as  there  is  some  doubt  with 
respect  to  the  position  of  the  transferee  in  the  interval 
between  delivery  of  the  transfer  at  the  registry  (rules  111 
and  112)  and  completion  of  the  registration,  a  contem- 
poraneous assurance  passing  the  fee  will  be  desirable 
to  neutralise  the  effect  of  notice  during  that  interval 
of  previous  imregistered  dealings  (sect.  49  of  the  Act  of 
1875).  Again,  a  charge  in  the  prescribed  form  does  not 
pass  the  legal  estate  to  the  mortgagee  or  place  him  in  as 
advantageous  a  position  as  is  usually  desired.  It  is  con- 
sidered that,  for  the  present  at  any  rate,  these  contem- 
poraneous unregistered  instruments  ought  to  be,  and  will 
be,  assurances  precisely  or  nearly  the  same  as  those  which 
would  have  been  executed  if  the  land  had  not  been  regis- 
tered, but  to  be  followed  of  course  by  instruments  in  the 
prescribed  forms  (a) .  It  may  be  observed,  on  this  point,  that 
the  forms  for  use  in  the  registry  may  be  obtained  free  of 
charge  (rule  331) ;   and  that  where  instruments  not  in- 

(a)  The  Act  is  discussed  with  reference  to  the  extent  of  its  com- 
pulsory nature  and  the  effect  of  unregistered  instruments  in 
Capital  and  Counties  Banhy  Ltd,  v.  Rhodes,  [1903]  1  Ch.  631, 
where  it  is  pointed  out  that  registered  land  may  be  dealt  with  off 
the  register  as  freely  and  effectually,  as  regards  the  legal  estate 
and  otherwise,  as  if  it  were  not  registered,  subject  only  to  the  risk 
of  the  exercise  by  the  registered  proprietor  of  the  statutory  powers 
of  disposition,  which  may  be  guarded  against,  where  necessary,  by 
notice  on  the  register  or  a  caution. 
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tended  to  be  registered  are  properly  stamped,  and  an 
instrument  of  transfer  or  charge  is  executed  solely  for  the 
purpose  of  carrying  out  on  the  register  the  transaction 
effected  by  the  nnregistered  instrument,  the  registered 
instrument  is  to  bear  no  stamp  duty  (rule  123).  More- 
over, it  is  prescribed  (see  rules  97  and  98)  that  the  forms 
are  to  be  followed  as  closely  as  the  circumstances  will 
allow,  and  that  no  recitals  or  provisions  not  authorised  by 
the  rules  or  the  notes  to  the  forms  are  to  be  inserted ;  and 
the  registrar  has  a  general  control  over  the  form  and 
contents  of  instruments  intended  for  registration  (rules  98 
and  100).  It  is  also  worthy  of  mention  that  the  forms  do 
not  contemplate  the  implied  covenants  for  title  under  the 
Conveyancing  and  Law  of  Property  Act,  1881  ;  these 
covenants  may  be  introduced  (see  rule  99),  but  no 
reference  to  them  is  to  be  entered  in  the  register  (t6.). 
Neither  do  they  appear  to  contemplate  any  acknowledg- 
ment by  a  vendor  or  mortgagor  of  the  receipt  of  the 
purchase  or  mortgage  money  (see  forms  20  and  44), 
or  any  acknowledgment  or  undertaking  as  to  title 
deeds.  And  it  is  provided  (rule  119)  that  instruments 
on  which  entries  in  the  register  are  founded  are  to  be 
retained  at  the  registry.  It  is  to  be  observed  further 
that  there  are  many  classes  of  instruments  for  which 
the  Acts  and  rules  do  not  provide  at  all,  such,  for 
instance,  as  leases,  settlements,  wills,  and  disentailing 
assurances.  The  evidence  of  title  which  may  be  required  Title  on  sale 
by  a  purchaser  of  registered  land  is  specified  in  sect.  16  ^^^f^**^®"*^ 
of  the  Act  of  1897,  and  it  would  seem  that  on  a  sale  of 
r^^istered  land  no  special  conditions  wiQ,  as  a  general 
rule,  be  necessary,  except  as  to  the  title  subsisting  at 
the  first  registration,  where  such  registration  is  of  a  pos- 
sessory title  only. 

A. — Transfers. 

Forms  20  and  21  are  the  appropriate  forms  for  use  on  Fonns  of 
ordinary  sales  of  freehold  land ;  tiie  requisite  variations         ^' 
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where  mines  and  mineralfl  are  dealt  with  or  referred  to 
appearing  from  forms  28  to  33. 

Forms  22  to  27  are  prescribed  pursuant  to  sect.  6  (3) 
of  the  Act  of  1897)  and  are  for  use  in  the  ease  of  a 
transfer  to  the  uses  of  a  settlement,  either  on  a  purchase 
with  capital  moneys  (forms  25  to  27),  or  on  a  settlement 
where  the  existing  proprietor  on  the  register  is  to  be  the 
tenant  for  life,  or  where  he  wishes  the  trustees  of  the 
settlement,  or  persons  having  an  overriding  power  of 
appointment,  to  be  registered  in  his  place  (forms  22  and 
23).  These  forms  must  be  read  in  conjunction  with  sect. 
6  (1)  and  (2)  of  the  Act  of  1897.  The  proper  restrictionB 
are  to  be  added  (see  sect.  6  (2)  and  (3)  of  the  Act  of  1897, 
rule  81,  and  forms  6  to  12). 

The  form  for  use  on  a  sale  by  a  mortgagor  and  mort- 
gagee is  form  50  (rule  182) ;  on  a  sale  by  a  mortgagee 
under  his  power  of  sale,  form  34  (rule  137) ;  and  on  a  sale 
of  leaseholds,  form  35  (rule  138).  On  a  conveyance  to  a 
company  or  corporation,  the  appropriate  form  is  form  36, 
a  reference  to  the  licence  in  mortmain  or  statute  enabling 
the  corporation  to  acquire  or  hold  the  land  being  required 
(see  rule  144) ;  and  on  a  conveyance  for  charitable  uses 
form  37,  a  reference  to  the  statute  or  other  authority 
under  which  the  transfer  is  made  being  requisite  (see 
rule  145).  And  where  any  right  of  pre-emption,  or 
reverter,  or  restriction  on  alienation  exists  in  either  of 
these  cases,  notice  of  it  is  to  be  entered  (rule  146).  A 
transfer  of  land  in  consideration  of  a  rent  may  be  made 
in  any  form  legally  suflBcient  for  the  purpose  of  which  the 
registrar  may  approve.  The  transferee  will  be  registered 
as  the  proprietor  of  the  land,  and  the  rent  entered  in  the 
Charges  Eegister  as  an  incumbrance  (rule  130).  Where 
land  is  transferred  to  which  restrictive  conditions  have 
been  or  are  to  be  annexed  under  sect.  84  of  the  Act  of 
1875,  as,  e,g.<f  on  a  building  scheme,  form  41  is  prescribed; 
and  on  an  exchange  or  partition,  forms  42  and  43 
respectively  (see  rules  154  to  156).    Where  the  right  to 
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transfer  become  vested  in  some  other  person  than  the 
registered  proprietor  by  the  operation  bf  a  statute  or 
statutoiy  power  (e.g.^  nnder  the  Lands  Clauses  Act),  or  an 
order  of  the  Court,  and  the  registered  proprietor  refuses 
to  transfer,  or  there  is  difficulty  in  obtaining  a  transfer  by 
him,  the  registrar  is  empowered  by  rule  151  to  correct  the 
register.  This  rule  will  probably  apply  where  a  vesting 
declaration  has  been  made  in  an  appointment  of  new 
trustees.  For  the  effect  of  a  transfer  for  valuable  con- 
sideration of  freeholds,  registered  with  absolute,  qualified, 
and  possessory  titles  respectively,  see  the  Act  of  1875, 
sects.  30,  31,  and  32 ;  and  where  the  transfer  is  voluntary, 
sect.  33.  For  the  effect  in  the  case  of  leaseholds,  see  rules 
140  to  142,  and  the  Act  of  1875,  sects.  35  and  38. 

B. — Charges, 
On  a  charge  by  the  registered  proprietor,  forms  44  Forms  of 
to  46  are  to  be  used  (rules  158  and  160).  An  exception  ""^"^^^ 
is  made  as  regards  mortgages  to  building  societies,  which 
are  entitled  to  registration  if  made  in  accordance  with 
the  rules  of  the  society  (sect.  9  (3)  of  the  Act  of  1897). 
On  a  transfer  of  a  charge  form  49,  and  on  a  reconveyance 
or  discharge  form  48  is  prescribed.  PrimA  facie  registered 
charges  rank  as  between  themselves  in  the  order  of  entry 
on  the  register,  and  not  of  creation  (Act  of  1875,  sect.  28). 
Where  the  proprietor  of  the  charge  has  not  the  usual 
rights  and  remedies  of  a  mortgagee  (see  the  Act  of  1875, 
sects.  23  to  27,  and  the  Act  of  1897,  sect.  9  (2)),  the 
reg^istered  instrument  will  negative  or  modify  the  implied 
covenants  or  provisions  (rule  159,  and  see  form  44).  And 
where  a  person  obtains  a  charge  which  has  priority  by 
statute  over  earlier  charges  on  the  same  land,  he  must 
register  it  with  an  entry  in  the  register  of  a  claim  to 
priority  (rule  172).  The  registered  proprietor  of  a  charge 
or  incumbrance  may  sub-charge  the  same  in  the  same 
manner  as  a  registered  proprietor  of  land  can  charge  the 
land  (see  rule  178).     A  certificate  of  charge  is  to  be 
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issued  to  a  registered  proprietor  of  a  charge  (rule  259). 
And  land  certificates  and  certificates  of  charge  may  be 
deposited  as  security  for  money :  provision  being  made  for 
the  protection  of  the  depositee  by  means  of  notice  of 
deposit  to  be  given  to  the  registrar,  and  to  have  the  effect 
of  a  caution  under  sect.  53  of  the  Act  of  1875  (see  rules 
243  to  251). 

Where  a  proprietor  of  a  registered  charge  obtains  an 
order  for  foreclosure  absolute,  he  will  be  registered  as 
proprietor  (subject  to  prior  charges)  of  the  land  in  which 
the  equity  of  redemption  is  foreclosed  on  production  to  the 
registrar  of  the  order  or  an  office  copy  (rule  164). 

C. — Transmission  of  Land  and  Charges  on  Death  or 
Bankruptcy. 
TranRmiBsion  Upon  the  death  of  a  sole  (or  sole  surviving)  registered 
proprietor  of  land,  or  a  charge,  it  may  be  desirable  for 
purposes  of  administration  that  his  personal  representatives 
should  be  registered  in  his  place  (see  the  Act  of  1897, 
sect.  1).  Upon  production  of  the  probate  or  letters  of 
administration,  the  registrar  is  to  make  the  proper  altera- 
tion in  the  register  (rule  183).  The  personal  representa- 
tive will  be  described  therein  as  "  Executor  or  executrix 
(or  administrator  or  administratrix)  of  [mme'\  deceased," 
and  if  an  executrix  or  administratrix  is  a  married  woman 
that  fact  will  be  stated  (rule  183) ;  this  latter  provision 
having  reference,  probably,  to  the  case  of  He  Harknesa  <§r 
Alhopp's  Contract^  [1896]  2  Ch.  358.  But  where  the 
personal  representative  has  given  the  assent  or  made  the 
conveyance  referred  to  in  sect.  3  (I)  of  the  Act  of  1897,  or 
made  such  appropriation  as  is  mentioned  in  sect.  4,  the 
transfer  on  the  register  will  be  effected  without  the 
previous  registration  of  the  personal  representative  (see 
Act  of  1897,  sect.  9  (6),  andrules  185  and  104).  Forms  of 
assent  or  appropriation  must  be  executed  by  the  personal 
representative  (see  forms  51  and  52).  And  it  is  conceived 
that  in  like  manner  a  personal  representative  may  sell  the 
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land  or  charge  in  the  oourse  of  his  administration  of  the 
estate,  and  transfer  to  the  purchaser  without  previous 
registration  (see  the  Act  of  1897,  s.  9  (6) ). 

Where  a  settlement  is  created  hj  the  will  of  a  sole 
registered  proprietor,  or  arises  in  consequence  of  his  death 
{e.g.f  where  a  tenancy  by  the  curtesy  arises),  the  personal 
representatiye  must  at  the  proper  time  (t.^.,  apparently 
when  the  estate  has  been  wound  up)  apply  for  the  regis- 
tration in  the  place  of  the  deceased  proprietor  of  a  person 
entitled  to  be  registered  in  accordance  with  sect.  6  (5)  and 
(1)  of  the  Act  of  1897,  and  for  the  proper  restrictions  to 
be  entered  in  the  register  (/6.,  and  rule  186).  And  where 
the  deceased  proprietor  was  a  tenant  for  life,  registered 
pursuant  to  sect.  6  (1)  of  the  Act  of  1897,  it  is  the  duty  of 
the  trustees  of  the  settlement  (if  any)  to  apply  for  the 
registration  of  a  successor  under  the  settlement,  with  the 
proper  restrictions  and  inhibitions  (if  any)  (sect.  6  (4) ). 
They  and  their  solicitor  must  make  a  statutory  declaration 
as  to  the  state  of  the  settlement,  and  that  the  proper 
restrictions  are  those  applied  for,  or  that  none  are  required 
(rule  187).  And  the  registrar  may  require  a  certificate  of 
counsel  in  support  of  the  declaration  (rule  188).  But 
where  the  declaration  and  certificate  (if  required)  are  pro- 
duced, production  of  the  settlement  or  further  evidence  is 
not  to  be  required  (rule  189).  If  there  are  no  trustees  of 
the  settlement,  or  they  neglect  to  make  the  application, 
any  person  interested  under  the  settlement  may  apply  for 
the  r^istration  of  a  new  proprietor,  in  which  case  the 
registrar  will  frame  the  proper  entries  (rule  190).  It  is 
conceived  that  as  a  general  rule  trustees  should  be  pro- 
tected by  the  settlement  from  liability  for  not  making 
these  applications.  Upon  the  death  of  one  of  several 
joint  proprietors,  the  survivors  should  apply  for  the 
withdrawal  of  his  name,  with  proper  evidence  of  his  death 
(rule  191). 

Upon  the  bankruptcy  of  the  registered  proprietor  of  Transmission 
land,  or  a  charge,  the  Official  Eeceiver  will  probably  roptov^' 
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lodge  a  caution  under  sect.  53  of  the  Act  of  1875,  and 
is  entitled  to  be  registered  in  the  place  of  the  bankrupt 
on  production  of  a  certificate  signed  by  the  Official 
Receiver  that  the  land  or  charge  is  part  of  the  property 
of  the  bankrupt  divisible  among  his  creditors  (Act  of 
1875,  sect.  43,  rule  193).  Provision  is  made  by  the  rules 
for  the  displacement  of  the  Official  Receiver  by  a  trustee 
in  bankruptcy  subsequently  appointed,  and  for  the  regis- 
tration of  the  trustee  where  the  Official  Receiver  has  not 
been  registered  (rules  194,  195),  and  for  the  substitution 
of  the  Official  Receiver,  or  a  new  trustee,  upon  a  registered 
trustee  vacating  his  office  by  death,  removal,  or  otherwise 
(rules  198  and  199). 


Unregistered 
dealiogs. 


Notices  and 
cautions. 


Notice  of 
leasee. 


V.  Unregistered  Dealings  with  Registered  Land 
OR  Charges. 

The  registered  proprietor  alone  is  entitled  to  transfer 
or  charge  registered  land  by  a  registered  disposition ;  but 
subject  to  this  paramount  right  any  person,  whether  the 
registered  proprietor  or  not,  having  a  sufficient  estate  or 
interest  may  create  estates  and  interests  in  the  land  in 
the  same  manner  as  he  might  do  if  the  land  were  not 
registered  (Act  of  1875,  sect.  49).  And  registered  charges 
ore  in  the  same  position  (ib.).  Where  an  estate  or 
interest  is  so  created  otherwise  than  by  registered 
disposition,  the  owner  of  such  estate  or  interest  may 
protect  it  from  being  impaired  by  any  act  of  the 
registered  proprietor,  by  causing  to  be  entered  on  the 
register  a  notice  or  caution  or  other  entry  restricting  the 
power  of  disposition  of  the  registered  proprietor  (Act  of 
1875,  sect.  49).  JE.g.y  where  the  registered  proprietor  or 
other  person  having  power  to  do  so  {e.g.^  a  tenant  for 
life,  where  the  trustees  of  the  settlement  are  registered), 
grants  a  lease  or  agreement  for  a  lease  for  a  life  or  lives, 
or  a  term  exceeding  twenty- one  years,  or  for  a  less  estate 
where  there  is  no  occupation  imder  the  lease  or  agreement, 
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tiie  lessee  or  any  other  person  interested  in  the  lease  or 
agreement  may  apply  for  notice  to  be  entered  on  the 
register  (Act  of  1875,  sects.  50  and  51).  The  application 
must  be  accompanied  by  the  lease  or  counterpart,  or  by 
the  agreement  or  duplicate,  as  the  case  may  be,  and  a 
copy  or  abstract  thereof,  and  a  copy  of  the  plan  (if  any) 
thereon,  and  except  where  the  application  is  made  by  the 
registered  proprietor,  by  the  written  consent  of  the  regis- 
tered proprietor  of  the  land  against  which  the  notice  is  to 
be  entered,  or  his  solicitor,  or  by  an  order  of  the  Court 
authorising  the  registration  of  the  notice  (rules  201  to 
206).  Where,  however,  the  lease  requires  registration, 
the  consent  of  the  proprietor  of  the  freehold  or  superior 
lease  will  not  be  necessary,  inasmuch  as  notice  will  be 
entered  against  the  title  to  the  freehold  or  superior  lease 
under  rule  63.  It  is  conceived  that  in  all  cases  of  leases 
or  agreements  for  leases  not  coming  within  sect.  18  of  the 
Act  of  1875  and  not  registered,  notice  should  be  entered 
under  rules  201  to  206.  The  registration  of  the  notice 
operates  to  make  the  lease  an  incumbrance  as  against  the 
registered  proprietor  and  persons  deriving  title  through 
him,  including  proprietors  of  incumbrances  registered 
prior  to  the  registration  of  the  notice  (Act  of  1876,  sect. 
50,  rule  203). 

Upon  the  determination  of  a  lease  or  agreement  so  Notice  of 
noted  in  the  register,  the  fact  may  be  notified  on  the  of  liwlse.^^ 
register  on  the  application  of  any  person  interested  upon 
proper  evidence  being  produced  (rule  219).     Similarly,  an  Notice  of 
estate  in  dower  or  by  the  curtesy  may  be  protected  by  dower  ot 
notice.     The  application  should  be  in  form  64,  accom-  ty<«irtesy. 
panied  by  the  proper  evidence  of  title  (rule  207).    It  will 
also  often  be  prudent  to  have  notice  entered  on  the  creation 
of  a  right  of  way  or  other  easement  affecting  the  land  (see 
sect.  18  of  the  Act  of  1875,  as  amended  by  the  Act  1897 
(first  schedule)  and  rule  215).   And,  generally,  any  person  Cautions 
becoming  interested  in  registered  land  or  a  charge  imder  fi^^^^^^X- 
an  unregistered  instrument  or  otherwise  {e.g,y  a  judgment 
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creditor)  may  lodge  a  caution  (form  58)  tuider  sect  53  of 
the  Act  of  1875,  restraining  dealing  with  such  land  or 
charge  on  the  part  of  the  registered  proprietor  without 
notice  to  the  cautioner  (rules  226  to  233,  form  of  notice, 
form  60,  and  of  statutory  declaration  in  support  of 
caution,  form  15),  subject  to  liability  to  pay  compensation 
for  damage  sustained  by  the  caution  being  lodged  with- 
Inhibltioiifl.  out  reasonable  cause  (Act  of  1875,  sect.  56).  In  like 
manner  further  dealings  with  registered  land  or  charges 
may  be  inhibited  until  further  order  or  entry  under 
sect.  57  of  the  Act  of  1875,  on  application  to  the  Court  or 
the  registrar,  supported  by  statutory  declaration  by  the 
Reetriotioiw.  applicant  (rules  234,  235).  And  by  sect.  58  of  the  Act 
of  1875,  a  registered  proprietor  is  authorised  to  place 
restrictions  upon  his  own  power  of  transferring  or 
charging  the  land  (rule  240).  These  sections  and  rules 
afford  the  means  by  which  a  mortgage  of  registered  land 
for  a  term  will  be  protected,  inasmuch  as  terms  created  for 
mortgage  purposes  are  not  leases  within  the  meaning  of 
sect.  11  of  the  Act  of  1875  (see  first  schedule  to  Act  of 
1897).  They  will  be  of  assistance  also  upon  purchases  of 
life  interests  and  remainders  or  reversions  in  settled 
land,  all  of  which  are  apparently  incapable  of  direct 
registration,  and  can  only  be  protected  by  entries  in  the 
register  imder  sect.  49  of  the  Act  of  1875.  Where  the 
land  is  not  registered  but  is  situate  in  a  compulsory 
district,  it  will  be  prudent  for  a  purchaser  of  such  partial 
interests  to  lodge  a  caution  against  first  registration  under 
sect.  60  of  the  Act  of  1875  (see  rules  88  to  94  and 
forms  14  and  15).  It  would  appear  that  the  compidsory 
provisions  of  the  Act  of  1897  do  not  apply  to  purchases  of 
this  nature. 
Married  The  Act  of  1875  contains,  it  should  be  observed,  special 

TOMons^der  Provisions  as  to  proceedings  under  the  Acts  by  or  on 
diaability.        behalf  of  married  women  and  persons  under  disability 

(sects.  87  and  88). 
Dedsion  of  And,  lastly,  it  may  be  mentioned  that  in  all  formal 
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matters  the  deoision  of  the  registrar  is  to  be  final,  questions 
unless  the  registrar  or  the  Court  gives  leave  to  appeal  "^*^fi^- 
(rule  296) ;  but  in  other  cases  any  question  arising  in 
connection  with  registration  of  title  or  dealings  with 
registered  land  or  charges,  or  the  entries  to  be  made  in 
the  register,  are  to  be  decided  by  the  registrar,  subject  to 
an  appeal  to  the  Chancery  Division  of  the  High 
Court  (rule  297). 
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PEECEDENTS. 


Qtontt&m  anm  eonlnitions;  ofSbeAt, 


Pbbobdbzit 
I. 

FOB  SALE  OF 
FBBEHOLDS. 

Parties. 
Agreement 
for  sale  and 
porohase. 

Parcels. 

Price  and 
mode  of 
payment* 

Vendor  to 
deliver  an 
abstract  of 
his  title ; 
and  to  execute 
a  conveyance. 


Contract  for  the  Sale  of  Freeholds  tcUhout  special 
Conditions  (a). 


An 


AGREEMENT  made  the  day  of 


18-, 


BETWEEN  A.  of,  &0.  [vendor]f  of  the  one  part,  and  B.  of, 
&o.  ^purchaser],  of  the  other  part.  The  said  A.  will  sell, 
and  the  said  B.  will  purchase,  the  fee  simple  in  possession 
free  from  incumbrances  of  all  that  [^parcekl  for  the  sum 

of  £ ,  whereof  £ shall  be  paid  immediately  on  the 

execution  of  these  presents,  and  the  residue  on  the 

day  of next,  at  the  office  of  ,  when  the  purchase 

shall  be  completed.     The  vendor  shall,  within days 

from  the  date  hereof,  deliver  to  the  purchaser's  solicitors 
an  abstract  of  his  title  to  the  premises.     Upon  payment 

of  the  said  simi  of  £ at  the  office  aforesaid,  the  vendor 

and  all  other  necessary  parties  (if  any)  will  execute  a 
proper  assurance  of  the  premises  to  the  purchaser,  such 
assurance  to  be  prepared  by  and  at  the  expense  of  the 
purchaser,  and  to  be  left  by  him  at  the  office  aforesaid  not 
less  than  days  before  the  said day  of  . 

(a)  This  agreement  will,  of  coiirse,  be  subject  to  the  statutory 
stipulations  noticed  in  the  first  note  to  the  next  Precedent. 
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The  possession  will  be  retained  (a)  by  the  vendor  down    PBaaBDEKr 

to  the  said day  of ,  and  as  from  that  day  all  out- 

goings  shall  be  discharged,  and  the  possession  taken  by    wrbileov 
the  purchaser,  and  such  outgoings  shall,  if  necessary,  be 


apportioned  between  the  vendor  and  purchaser.    If  from  ^iSpoe^don 
any  cause  whatever  the  purchase  shall  not  be  completed  tiU <£^fix«4 

on  the  said  day  of  ,  the  purchaser  shall  pay  tionT*™^ 

interest  at  the  rate  of  £ per  cent,  per  annum  on  the  PimAaser  to 

unpaid  purchase-money  from  that  day  until  the  completion  J^^pur- 
of  the  purchase.    No  error,  mis-statement,  or  omission  chase-money, 
in  the  description  of  the  property  shall  annul  the  sale;  annul  the  siOe. 
BUT  COMPENSATION  shall  bc  allowcd  or  given  as  the  case  CompenBation 
may  require,  and  shall  be  settled  by  two  arbitrators,  one  ^^i^^^^^ 
to  he  named  by  the  vendor  and  the  other  by  the  pur- 
chaser, or  by  an  umpire  to  be  appointed  by  the  arbitrators 
before  they  enter  upon  the  reference,  and  the  decision  of 
such  arbitrators,  or  their  umpire  if  they  disagree,  shall 
be  final  (6).    In  witness,  &c. 

(a)  Or,  if  the  premises  be  not  in  hand,  "  the  rents  will  be 
received." 

{h)  This  agreement,  being  intended  to  be  followed  by  a  convey- 
ance, should  (it  is  thought)  bear  a  6d.  and  not  an  ad  valorem  stamp. 
See  the  Stamp  Act,  1891  (54  &  65  Vict.  c.  39),  a.  69 ;  and  as  to  that 
section  generally.  West  London  Syndicate  v.  /.  B.  Commissioner  a  ^ 
[1898]  1  a  B.  226 ;  on  appeal,  ih.  2  Q.  B.  507  ;  Farmer  &  Co,  v. 
/.  R,  Commissioners t  [1898]  2  Q.  B.  141 ;  Danuhian  Sugar  Factories, 
Lid.  T.  /.  B,  Commissioners,  [1901]  1  a  B.  245 ;  Muller,  dtc,  Ltd.  v. 
/.  B.  Commissionersy  [1900]  1  Q.  B.  310 ;  on  appeal,  [1901]  A.  0.  217. 
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CONTEACrrS  AND  CONDITIONS  OF  SALE. 


Pbbosdbiit 

n. 

lOBSALBOr 
FBBSHQLD6. 


Fartiee. 


n. 

Contract  for  the  Sale  of  Freeholds,  Copyholds,  or 
Leaseholds  with  Stipulations  similar  to  those  used  on  a 
Sale  by  Auction,  The  clauses  of  this  Agreement  may  be 
used  as  Conditions  of  Sale  urith  the  modifications  given 
in  the  notes  (a). 


An 


agreement,  made  the 


day  of 


18-, 


BETWEEN  A.  of,  &0.  [vcndor']^  of  the  one  part,  and  B.  of, 
&o,  [^purchaser'\y  of  the  other  part. 

(a)  In  framing  agreements  for  sale,  and  conditions  of  sale,  the 
provisions  of  the  V.  and  P.  Act,  1874  (App.  11.  infra),  and  the 
Conv.  Act,  1881  (App.  IV.  infra),  must  be  borne  in  mind.  The 
second  role  of  sect.  2  of  the  former  Act  makes  recitals  and  state- 
ments in  instruments  twenty  years  old  at  the  date  of  the  contract 
available  as  evidence,  and  the  provision  to  the  like  effect  (though 
more  extensive)  usually  inserted  in  contracts  for  sale  of  real  estate 
may  generally  be  dispensed  with,  and  has  been  omitted  in  this  and 
several  preceding  editions.  The  provisions  in  the  third,  fourth,  and 
fifth  rules  of  the  same  section  render  unnecessary,  in  simple  cases, 
provisions  as  to  the  retainer,  and  production,  of  title-deeds.  Sab- 
sect.  3  of  sect.  3  of  the  latter  Act  renders  unnecessary  (except  in 
very  special  cases)  the  clause  formerly  usual  precluding  the  pur- 
chaser from  inquiring  into  the  title  prior  to  the  stipulated  com- 
mencement ;  and  sub-sect.  6  of  the  same  section  throws  upon  the 
purchaser  the  expenses  of  verifying  the  title,  which  had  previously, 
under  an  open  contract,  fallen  upon  the  vendor,  but  which,  as  a 
rule,  it  was  expressly  stipulated  that  the  purchaser  should  bear. 
Sub-sects.  1,4,  and  5  of  the  same  section,  together  with  the  second 
rule  of  sect.  2  of  the  former  Act,  in  effect  oblige  a  purchaser  of 
leaseholds  for  years  to  assume,  on  production  of  a  receipt  for  the 
last  payment  of  rent,  that  the  lease  or  sub-lease  was  well  created 
and  is  subsisting,  and  do  away  with  the  necessity  for  the  corre- 
sponding stipulations  which  had  been  required  in  contracts  and 
conditions  of  sale  of  leaseholds.  See  also  sect.  4  of  the  Oonv.  Act, 
1882  (App.  v.,  infra),  which  provides  that  a  contract  for  a  lease 
under  a  power  shall  not  form  part  of  the  title  to  the  lease.  Upon 
this  subject  generally  reference  should  be  made  to  Chap.  HI.  of 
the  valuable  work  on  the  Law  of  Vendor  and  Purchaser  recently 
published  by  Mr.  T.  Cyprian  Williams. 
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2.  The  said  A.  will  sell,  and  the  said  B.  will  puroliase)  PsBosumrr 

at  the  price  of  £ ,  the  fee  simple  in  possession  [if  copy-         L 

holdy  customary  fee  simple  in  possession]  free  from  inoum-  "«»  8^"»  <» 
branoes  of  all  that  [copyhold]  messuage  or  farm-house 


and  farm  called Farm,  in  the  parish  of  ,  in  the  ^mS!^ 

county  of ,  containing acres  or  thereabouts,  now  ParoeLs. 

m  the  occupation  of  ,  the  particulars  whereof  are 

specified  in   the   schedule  hereto    [if  leasehold^   all  that 

messuage  No. X.  Street,  in  the  parish  of  Y.,  in  the 

county  of  Z.,  held  by  the  vendor  xmder  an  indenture  of 

lease  dated  the day  of  for  the  residue  of  the 

term  of years  from  the  day  of  ,  at  the 

yearly  rent  of ,  and  imder  and  subject  to  the  covenants 

by  the  lessee  and  conditions  therein  contained ;  if  registered 
being  [part  of]  the  lands  and  hereditaments  registered  in 

the  district  of ,  and  parish  of  ,  under  the  title 

No. ](«). 

3.  The  fixtures  \if  lease/iold,  tenant's  fixtures]  and  Fixtures  and 
the  timber  and  other  trees  and  underwood  down  to  the  taken  at  a 

(a)  In  adapting  these  clauses  as  conditions  of  sale,  the  two  first 
daoaes  will  be  omitted.  The  description  of  the  property  will  be 
gi?en  in  the  Particulars,  and  the  following  conditions  will  be  sub- 
stituted for  the  clauses  omitted : — 

'*  1.  No  PERSON  shall  at  any  bidding  advance  less  than 
£ ,  or  such  other  sum  as  shall  be  fixed  by  the  auc- 
tioneer, and  no  bidding  shall  be  retracted.  The  highest 
bidder  shall  be  the  purchaser,  subject  to  [a  reserved  bidding, 
and  to]  the  right  which  the  vendor  hereby  reserves  to  bid 
by  his  agent  or  agents  as  often  as  he  or  they  please.  If 
any  dispute  arise  respecting  a  bidding,  the  property  shall 
be  put  up  again  and  resold. 

"2.  The  purchaser  shall  immediately  after  the  sale 

pay  a  deposit  of per  cent,  of  his  purchase-money  into 

the  hands  of  [the  auctioneer^y  and  sign  the  subjoined 
agreement,*' 

If  the  property  be  sold  in  several  lots,  *^  lot "  wUl  be  substituted 
for "  property  "  and  "  each  purchaser  "  for  "the  purchaser." 
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Pbboedent    value  of  one  shining  per  stick  on  the  premises  (a)  shall  be 

1        paid  for  by  the  purchaser  at  a  valuation  which,  as  well  as 

FOB  SALE  OP    the  decision  what  are  fixtures  [or  tenant's  fixtures]  shall 

. '—  be  made  by  two  valuers,  or  their  umpire,  appointed  before 

at  tiwir^f wr^  ^^^7  enter  on  their  valuation ;  or  if  no  valuation  be  made, 
value.  then  the  said  fixtures  and  trees  and  underwood  shall  be 

paid  for  by  the  purchaser  at  their  fair  value. 

As  to  com-  4.  The  title  shall  commence  with  the  will  of  , 

of  title.  dated  the  day  of  ,  and  the  purchaser  shall 

assume  that  at  the  date  of  his  will  the  said  [testator]  was 
seised  in  [customary]  fee  simple  of  the  property  now  sold, 
[or,  if  a  conveyance  be  made  the  root  of  titlCy  with  an  inden- 
ture dated  the day  of  ,  and  being  a  conveyance 

on  sale  (b),  or,  if  the  propei*ty  be  copyhold,  with  a  surrender 
thereof  to  and  admittance  of  M.  N.  on  a  sale  in  the  year 

,  or  if  the  property  be  leaseholdy  with  the  lease  [or 

xmderlease]  imder  which  the  same  is  held]  (c). 

(a)  Li  conditions  substitute  for  "the  premises"  the  words 
"  the  property,"  or  on  a  sale  in  several  lots,  "  each  lot,"  or 
« lots and ." 

(&)  Tlie  nature  of  the  deed  with  which  the  title  commences 
should  always  be  mentioned.  See  conditions  as  to  registered  land, 
p.  113,  infra. 

(c)  On  a  sale  in  several  lots,  this  clause  must  be  modified  if  the 

lots  are  held  under  different  titles,  thus  "  as  to  lot with, 

&c.,  and  as  to  lots and with,  &c. ;  "  and  if  the 

property  be  leasehold,  add  "  a  copy  of  which  may  be  seen  at 
the  office  of  the  vendor's  solicitors  during  office  hours,  at 
any  time  before  the  sale,  and  will  be  produced,  if  required, 
at  the  sale."  As  to  the  necessity  of  these  or  similar  words  on  a 
sale  of  leasehold  property,  see  Reeve  v.  Berridge^  20  Q.  B.  D.  523 ; 
Re  White  and  Smith's  Contract,  [1896]  1  Ch.  637 ;  Molyneux  v. 
Hawtrey,  [1903]  2  K.  B.  487.  The  following  clause  (as  to  which 
see  Re  WilUU  and  Argenti,  W.  N.  1899, 66,  and  Re  Stuart  and  Olivant 
and  Seadm's  Contract,  [1896]  2  Ch.  328)  is  sometimes  added:— 
"The  vendor  shall  bear  the  expense  of  producing  all 
documents  not  in  his  possession  which  are  required  for  the 
purpose  of  verifying  the  abstract." 
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5.  Thk  purchaser  shall  admit  the  identity  of  the  pro-  Preckdknt 

perty  pnrohased  (a)  with  that  comprised  in  the  muniments         1 

offered  by  the  vendor  as  the  title  to  such  property,  upon  fob  sale  op 
the  eyidenoe  afforded  by  a  comparison  of  the  descriptions 


in  these  presents  and  the  muniments,  and  of  a  statutory  thepropOTty 
declaration  to  be  made,  if  required,  at  the  purchaser's  tobeadmitted. 
expense,  that  the  purchased  property  has  been  enjoyed 
according  to  the  title  for years. 

6.  The  property  (6)  is  believed,  and  shall  be  taken  to  Errors  of 
be  correctly  described,  and  is  sold  subject  to  [the  existing  n^ttoa^il 
tenancies,  and  to]  all  chief  and  other  rents,  rights  of  way  the  sale, 
and  water  and  other  rights  and  easements  (if  any)  charged 

or  subsisting  thereon  (c) ;  and  no  error,  mis-statement,  or 
misdescription  shall  annul  the  sale,  nor  shall  any  compen- 
sation be  allowed  in  respect  thereof  (d). 

7.  The  purchaser  shall  pay  [£ ,  part  of  the  said  Payment  of 

purchase-money,  into  the  hands  of  ,  the  vendor's  Sraey. 

solicitors,  as  stakeholders  for  both  parties,  immediately  on 

the  execution  of  this  agreement,  and  shall  pay]  {e)  the 

(a)  On  a  sale  in  lots,  substituto  *^  each  purchaser  shall  admit 
the  identity  of  the  property  purchased  by  him; "  and  instead 
of  "  these  presents  "  say  "  the  particulars."  This  and  the 
following  condition  will  seldom  be  needed  as  to  land  registered 
with  an  absolute  title. 

(fc)  On  a  sale  in  lots,  substitute  "  each  lot." 

(c)  Unless  the  words  "  and  will  be  conveyed  "  are  inserted 
after  the  word  "sold"  it  would  appear  that  the  vendor  is  not 
entitled  to  have  the  conveyance  made  expressly  so  subject.  See 
Oaie  V.  Squier,  4  Ch.  D.  226 ;  affirmed  5  Cb.  D.  625. 

{d)  A  clause  providing  for  compensation  being  given  will  be 
found  supra^  p.  105. 

(e)  In  conditions  the  words  in  brackets  will  be  omitted,  and  if 
the  sale  be  in  lots,  "  each  purchaser  "  wiU  be  substituted  for 
**  the  purchaser."  On  sales  by  private  contract  where  there  is 
no  reason  to  doubt  the  responsibility  of  the  purchaser,  a  deposit  is 
frequently,  perhaps  iisually,  dispensed  with.  If  a  deposit  is  i>aid 
to  the  vendor's  solicitor,  it  should  be  as  stakeholder.    See  Ellis  v. 
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Pbbosdent 

n. 

V0B8ALBOF 
FBESHOLDB. 

Vendor  to 

execute 

aflsuranoe. 


Beoeiptof 
rent. 


Forcbaser  to 
pay  interest 
on  unpaid 
purohase* 


residue  of  his  purchase-money,  together  with  the  value  of 
the  fixtures  and  timber  and  other  trees  and  underwood, 

on  the  of  next,  at  the  office  of  ,  the 

vendor's  solicitors ;  and  upon  payment  thereof  the  vendor 
and  all  other  necessary  parties  (if  any)  shall  execute  a 
proper  assurance  of  the  premises  sold  to  the  purchaser, 
[or,  where  the  property  is  registeredj  a  proper  transfer  in 
the  prescribed  form  of  the  premises  sold  to  the  purchaser, 
and  also,  if  so  required  by  the  purchaser,  a  preliminary 
or  contemporaneous  assurance  thereof  in  the  form  which 
would  be  proper  if  the  land  were  unregistered]  such 
assurance[s]  [and  every  other  assurance  and  act,  if  any, 
required  by  the  purchaser  for  perfecting  or  completing 
the  vendor's  title]  to  be  prepared  [and  done]  by,  and  at 
the  expense  of  the  purchaser  (flf),  and,  as  to  the  assurancefs] 
by  the  vendor,  to  be  left  ten  days  at  least  before  the  said 
day  of next,  at  the  office  aforesaid. 

8.  The  bents  [or  possession]  will  be  received  [or  re- 
tained], and  the  outgoings  (6)  discharged  by  the  vendor 
[or  the  owners  of  the  equity  of  redemption]  down  to  the 
said day  of next,  and  as  from  that  day  the  out- 
goings shall  be  discharged,  and  the  rents  [or  -possession] 
taken  by  the  purchaser;  and  such  rents  and  outgoings 
shall,  if  necessary  for  the  purposes  of  this  condition,  be 
apportioned. 

9.  If  from  any  cause  whatever  the  purchase  {c)  shall 

not  be  completed  on  the  said day  of next,  the 

purchaser  shall  pay  interest  on  the  unpaid  purchase-money, 
and  on  the  value  of  the  fixtures  and  timber  and  other  trees 


Gotdton,  [1893]  1  Q.  B.  850.    The  same  case  illustrates  one  of  the 
dangers  (often  overlooked)  of  paying  to  the  vendor  himself. 

(a)  The  words  within  the  last  two  brackets  would  throw  upon 
the  purchaser  the  cost  of  the  concurrence  in  the  conveyance  of  a 
mortgagee.    See  Be  Sander  and  Wal/ord's  Contract,  W.  N.  1900, 183. 

(b)  See  Tuhbs  v.  Wynne,  [1897]  1  Q.  B.  74;  Stock  v.  Meakin, 
[1900]  1  Ch.  683. 

(c)  On  a  sale  in  lots,  substitute  "  any  purchase." 
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and  underwood,  at  the  rate  of  £ per  cent,  per  annum  Pbeokdbwt 

from  that  day  until  the  completion  of  the  purchase,  and         '_ 

ahall  not  be  entitled  to  actual  possession  until  such  com-  ^^f^^' 
pletion,  but  the  vendor  shall  not  be  responsible  for  any 
deterioration  of  the  property  or  otherwise  in  relation  to  its 
condition  after  that  day. 

10.  Thb  purchaser  {a)  shall  send  his  objections  and  Purcliaser  to 
requisitions  (if  any)  in  respect  of  the  title  or  otherwise  to  t^g  VSie 

the  office  aforesaid,  within days  from  the  delivery  of  jitl^ia  — 

the  abstract,  and  in  this  respect  time  shall  be  of  the  essence 

of  the  contract;  and  in  default  of  such  objections  and  requi- 
sitions (if  none),  and  subject  only  to  such  (if  any)  shall  be 
deemed  to  have  accepted  the  title ;  and  if  he  shall  insist  on 
any  objection  or  requisition  which  the  vendor  shall  be  Vendor  if 
unable  or  unwilling  to  remove  or  comply  with,  the  vendor  ^ove^jec- 
may,  by  notice  in  writing,  to  be  ffiven  to  the  purchaser  or  ^^^ns  may 
his  solicitor  at  any  tmie,  and  notwithstanding  any  negotia- 
tion or  litigation  in  respect  of  such  objection  or  requisition, 
annul  the  sale,  [and  shall  thereupon  return  to  the  purchaser 

the  said  sum  of  £ (6)]  but  the  purchaser  shall  not  in 

that  case  be  entitled  to  any  [interest]  costs,  or  other  com- 
pensation or  payment  whatsoever. 

11.  If  thb  purchaser  {c)  shall  fail  to  comply  with  the  Purohasemot 

above  conditions,  the  said  sum  of    £ {d)  shall  be  ^tt?con^- 

whoUy  forfeited  to  the  vendor,  who  may  thereupon  re-sell  ^?°8  ^  forfeit 
the  property  in  such  manner  as  he  shall  think  fit,  and  any 
deficiency  in  price  which  may  happen  on,  and  all  expenses 
attending  such  re-sale,  shall  be  borne  by  the  purchaser,  and 

(a)  On  a  sale  in  lots,  substitute  *^  each  purchaser." 
(6)  The  sum  (if  any)  to  be  paid  on  the  execution  of  the  agree- 
ment.   In  conditions,  substitute  ^*  his  deposit." 

(e)  On  a  sale  in  lots,  substitute  ^*  any  purchaser,"  and  below 
after  the  "  property,"  add  "  bought  by  such  purchaser." 

(<2)  The  sum  (if  any)  to  be  paid  on  the  execution  of  the  agree- 
ment.   In  conditions,  substitute  *^  his  deposit." 
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Pbtobdbht    shall  be  recoverable  by  the  vendor  as  liquidated  damages. 
L        In  witness,  &c.  (a). 

THE  SCHEDULE  above  referred  to. 


FOB  BALB  OF 
FBBBHOLDS. 


Forobaser's 
oontraot. 


(a)  The  foregoing  stipulations  are  sufficiently  usual  in  practice 
to  be  properly  inserted  in  a  contract  or  conditions  of  sale  under 
ordinary  circumstances,  and  are  generally  submitted  to ;  but  some 
of  them,  e.g,f  the  last  clause,  are  often  and  properly  objected  to  by 
purchasers  by  private  contract,  and  in  such  cases  the  settlement  of 
the  contract  must  be  matter  for  arrangement,  according  to  the  cir- 
cumstances of  the  parties.  If  this  Precedent  be  adopted  as  conditions, 
the  following  form  of  memorandum  or  agreement  for  the  purchaser's 
signature,  or  that  usually  adopted  by  the  auctioneer,  should  be  sub- 
joined.  Such  memorandum  should  designate  the  vendor  by  name, 
or  sufficient  description.  See  Dart,  V.  &  P.  6th  ed.  p.  252,  and  cases 
there  cited ;  and  Lavery  v.  Pursell,  39  Ch.  D.  608 ;  Butcher  v.  Nash^ 
W.  N.  1889,  p.  116;  Coombs  v.  Wilkes,  [1891]  3  Ch.  77;  Filhy  y, 
Eounsell,  [1896]  2  Ch.  737 ;  Carr  v.  Lynch,  [1900]  1  Ch.  613. 

"  I acknowledge  that  I  have  this  day  purchased 

[lot  of]    the  property  described    in  the   annexed 

particulars  for  the  sum  of  £ under  the  foregoing  con- 
ditions of  sale,  and  that  I  have  paid  a  deposit  of  £ on 

account  of  the  purchase-money,  and  I  undertake  to  pay 
the  remainder  of  the  purchase-money,  and  to  complete  my 
purchase  according  to  the  said  conditions. 

Witness  my  hand  this day  of 18 — . 

Purchase-money 

Deposit 

To  be  paid  £        : 


On  behalf  of  A.  B.,  the  vendor,  I  ratify  this  sale  and 
[as  auctioneer]  acknowledge  the  receipt  of  the  said  deposit 

of  £ — :' 

As  to  the  stamp,  see  note  {h),  on  p.  105,  supra. 
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in(a). 

Miscellaneous  Clauses  in  Ck)NTEAcrs  and  Conditions    Pbbcbdbrt 

of  Sale    to    be    used    in    connection    tvitk    the    last         1 

Precedent.  kmoel- 

LAKBOUS 
OLAUSBS. 

I.  IHE    VENDOE    is    registered   as   proprietor    of   the  Title  to 
property  with  an  absolute  title  [subject  to  certain  mort-  J^!jJ^ 
gages  and  charges,  the  title  to  which  shall  commence  with 
the  instruments  by  which  the   same  respectively  were 
created]. 

II.  The   VENDOR  is  registered  as   proprietor  of    the  The  like  (*). 
property,  with  a  qualified  title,  the  qualifications  being  as 
follows: — \^Here  set  them  outy  and  add  such  stipulations  as 

may  he  proper  with  reference  to  commencement  of  title  when 
the  length  is  qualifiedy  or  precluding  objections  resulting  from 
the  gualifcationsj, 

III.  The  VENDOR  is  registered  as  proprietor  of  the  pro-  The  like(*). 
perty  with  a  possessory  title,  the  first  registration  being 

dated .     The  title  shall  commence,  &c. 

IV.  The  vendor  is  registered  as  proprietor  of    the  The  like, 

property  with  a title,  subject  to  a  registered  charge  J^^^^red 

[affecting  the  same  and  other  property],  dated  the charge. 

day  of ,  189 — .     The  vendor  shall  not  be  required  to 

procure  such  charge  to  be  discharged  before  completion,  or 
otherwise  than  by  a  discharge  in  the  prescribed  form, 

but  the  certificate  of  charge  will,  upon  completion,  be 
deposited  at  the  Begistry  for  the  purpose  of  enabling  the 

(a)  This  Precedent  contains  a  yariety  of  clauses  and  conditions 
intended  to  be  used  in  connection  with  Precedent  II.,  but  somewhat 
special  in  their  character.  It  is  sometimes  said  that  sales  are  never 
hampered  by  stringent  conditions.  But  this,  according  to  the 
writers*  experience,  is  a  mistake.  And  unquestionably  the  practi- 
tioner who  introduces  into  either  conditions,  or  a  contract,  for  sale,, 
needless  stipulations  of  any  description,  incurs  a  grave  responsi^ 
bility. 

(6)  To  be  substituted  for  clause  4  of  the  last  Precedent. 

n.— C.P.  8 
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Fbeoedbnt 

III. 

ULNEOUB 
GLAUSES. 

As  to  first 
reg^istration  of 
leaseholds  in 
pomptdsorj 
district  (a). 


Title  prior  to 
specified  oom- 
mencemezit 
not  to  be 
required  (&)• 
Earlier  jbitle 
to  be  given  if 
required  at 
purchaser's 
expense  ((;). 


charge  to  be  difioharged  [so  far  as  regards  the  property 
sold]. 

V.  The  vendor  is  not  and  shall  not  be  required  to 
become  registered  as  proprietor  of  the  lease,  but  the  pur- 
chaser shall  at  his  own  expense  procure  himself  to  be 
registered  as  such  proprietor  within  three  calendar  months 
after  the  completion  of  the  purchase,  and  the  assignment 
to  the  purchaser  shall  (if  so  required  by  the  vendor)  con- 
tain a  covenant  by  the  purchaser  to  that  effect  [and  also 
an  appointment  of  the  vendor  as  the  attorney  and  agent 
of  the  purchaser  to  effect  such  registration  at  the  pur- 
chaser's expense  in  case  the  same  shall  not  be  effected 
within  the  three  months  aforesaid]. 

VI.  The  PRIOR  title,  whether  appearing  in  any  abstracted 
document  or  not,  shall  not  be  required,  investigated,  or 
objected  to.  Nevertheless  if  the  purchaser  shall  desire 
to  investigate  the  prior  title,  commencing  with  a  con- 
veyance on  sale  in  the  year \pr  as  may  6^],  and  of 

such  desire  shall  give  to  the  vendor  or  his  solicitor  notice 
in  writing  within  seven  days  after  the  delivery  of  the 
abstract  of  the  later  title,  then  the  purchaser  shall  be 
entitled  to  have  such  prior  title  abstracted  and  deduced  as 
usual,  but  at  his  own  expense  in  all  respects  [or  abstracted 
and  verified,  and  to  make  objections  and  requisitions  in 
relation  thereto  in  the  usual  way,  subject  to  the  restrictions 

and  stipulations  contcdned  in  clause  hereof,   and 

subject  to  the  obligation  of  paying  the  expenses  of  and 
incidental  to  the  preparation  and  verification  of  the  abstract 
of  such  prior  title,  and  of  removing  or  attempting  to 
remove  objections,  and  complying  or  attempting  to  comply 

(a)  This  condition  is  applicable  to  a  sale  of  a  leasehold  in  a  com- 
pulsory district  when  the  purchaser  would  not  become  legal  owner 
tmtil  registration.  It  seems  doubtful  whether  until  registration  of 
the  purchaser  as  first  proprietor  the  vendor  would  not  remain  liable 
on  the  covenants  in  the  lease. 

(6)  To  follow  after  clause  4  of  the  last  Precedent,  for  the  purpose 
of  precluding  aXiwnde  objections,  as  to  which  see  «ttjpra,  p.  21. 

(c)  To  follow  the  last-mentioned  clause. 
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viih  requisitions  in  relation  thereto^  and  generally  all  Pbbobdxiit 

expenses  whatever  relating  to    or    connected  with  the  1 

dedaotion  of  the  prior  title].  wsobl- 
Vn.  The  production  of  a  receipt  for  the  last  payment 


of  rent  aocraed  previously  to  the  completion  of  the  pur-  R^^^^tfw 
chase  shall  be  conclusive  evidence  that  the  covenants  and  ^^^  «ji- 
oonditions  of  the  lease  [and  of  every  superior  lease}  have 
been  performed  or  observed  down  to  such  completion,  or 
as  regards  any  which  may  appear  to  have  been  broken 
that  the  breach  thereof  (whether  continuing  or  not)  has 
been  waived.  No  requisition  or  inquiry  shall  be  made 
with  respect  to  the  title  of  the  person  by  or  on  behalf  of 
whom  such  receipt  shall  be  given,  or  his  right  to  give  or 
aoUiorise  the  same. 

Vin.  Thb    pubchaseb   shall   bear   the  expenses  of  Astortamp- 
stamping  or  further  stamping  any  documents,  executed  registration  of 
before  the  17th  day  of  May,  1888  (6),  which  may  be  un-  documents, 
stamped  or  insufficiently  stamped,  and  no  objection  or 
requisition  shaU  be  made  on  the  ground  that  any  document 
executed  as  aforesaid  is  not  properly  stamped  or  on  account 
of  the  non-registration  in  the  county  register  of  any  docu- 
ment which  might  or  ought  to  have  been  so  registered. 

IX.  The  purchaser  shall  not  require  the  production  ^**?**^, 
of  any  document  of  which  the  vendor  shall  produce  an  evidence,  and 
attested  copy,  or  make  any  objection  or  requisition  on  ^  be^ma^e^in 
account  of  the  absence  or  insufficiency  of  any  covenant,  respect  of 

covenants  for 
,         _         production  (r). 
(a)  It  may  be  prudent  to  insert  this  clause  wnere  there  have 

been  breaches,  and  the  last  portion  of  it  may  be  useful  where  the 

titie  to  the  reversion  is  doubtful. 

[h)  See  the  Stamp  Act,  1891  (64  &  55  Vict,  c.  39),  sect.  117. 

(c)  See  V.  &  P.  Act,  1874,  App.  IE.  infra,  sect.  2,  which  is 
certainly  not  sufficient  to  meet  all  the  cases  provided  for  in  this 
danae.  Moreover,  it  is  not  clear  under  what  circumstances  an 
equitable  light  to  production  is  gained.  As  to  the  legal  consequence 
of  a  condition  requiring  the  purchaser  not  to  make  any  objection 
or  requisition  in  respect  of  matters  of  title,  see  Be  8coU  and  Alvare^t 
Contract,  [1895]  2  Ch.  603. 

8(2) 
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Pbboxdsvt 

in. 


LAKBOUS 
CLAU8B8. 

Doouments 
to  beevi- 
denoe(a). 


As  to  diffe- 
rent titles, 
tenures,  and 
quantities, 
and  boun- 
daries {b). 


Vendor 
fiduciary  and 
not  to  be  re- 
quired to  enter 
iuto  covenants 
except  against 
incum- 
brances (0}. 


A  like  proyi- 


aoknowledgment,  or  undertaking  for  the  production  or 
safe  custody  of  documents. 

X.  Every  document  dated  more  than years  ago 

shall  be  conclusive  evidence  of  everything  recited,  noticed, 
or  implied  therein,  and  also  of  the  contents  and  due  execu- 
tion of  every  document  recited  or  noticed  therein  [whidi  is 
not  in  the  possession  or  imder  the  control  of  the  vendor], 
and  that  no  such  recited  or  noticed  document  contains 
anything  material  to  the  title  beyond  what  is  so  recited  or 
noticed,  and  the  purchaser  shall  not  require  the  production 
of  or  make  any  objection  or  requisition  in  relation  to  any 
such  recited  or  noticed  document. 

XI.  The  vendor  shall  not  be  required  to  distinguish 
what  parts  of  the  property  are  held  under  different  titles  or 
tenures,  or  to  account  for  any  discrepancies  in  the  quantities, 
and  the  purchaser  shall  not  make  any  objection  or  requisi- 
tion on  the  ground  of  the  existence  of  any  such  discrepancy 
or  with  respect  to  any  encroachment.  [//*  the  land  be  regis^ 
tered,  add  where  proper,  "  The  description  of  the  property 
in  the  register  shall  be  conclusive  as  to  the  boundaries 
thereof."] 

XII.  The  vendor  is  a  mortgagee  [proprietor  of  a  regis- 
tered charge  or  trustee]  selling  imder  a  power  of  [trust  for] 
sale  [or  is  the  personal  representative  of  a  deceased  person, 
and  is  selling  imder  the  power  conferred  upon  him  in  that 
character  by  Part  I.  of  the  Land  Transfer  Act,  1897],  and 
the  concurrence  of  the  owners  of  the  equity  of  redemption 
[persons  beneficially  interested]  shall  not  be  required  and 
the  vendor  shall  not  be  required  to  enter  into  any  covenant 
other  than  the  implied  statutory  covenant  against  incum- 
brances [or  to  give  or  enter  into  any  undertaking  or 
covenant  for  the  safe  custody  of  muniments]. 

XIII.  No  party  to  any  such  assurance,  being  a  trustee 


(a)  This  goes  much  further  than  the  corresponding  provisioa 
contained  in  sect.  2  of  the  V.  &  P.  Act,  App.  IT.  infra, 
{b)  To  follow  after  clause  5  of  the  last  Precedent, 
(c)  To  follow  clause  7  of  the  last  Precedent. 
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or  mortgagee,   or  executor,   or   administrator,   shall    be    Pbkobdkot 

required  to  give  any  covenant  other  than  the  statutory         1 

covenant  implied  by  reason  of  his  being  expressed  to  con-       losoEt- 
vey  as  trustee,  mortgagee,  or  personal  representative,  as  the      clauses. 
case  may  be,  or  to  give  any  undertaking  or  covenant  for,  gion  as  to 
or  in  relation  to,  the  safe  custody  of  muniments  or  docu-  covenants 
ments  retained  by  him,  and  the  vendor  shall  not  be  required  nmniment8(<f). 
to  give  any  undertaking  or  covenant  for  or  in  relation  to 
the  safe  custody  of  muniments  or  documents  retained  by 
any  person  other  than  himself,  or  to  give  or  to  procure 
any  statutory  or  other  acknowledgment,  undertaking,  or 
covenant  with  reference  to  any  documents  which  are  neither 
in  his  own  possession  nor  in  the  possession  of  some  other 
necessary  party  or  parties  to  such  assurance. 

XIV.  The  vendor  is  selling  by  virtue  of  his  statutory  Tenantforlife 
power  under  the  Settled  Land  Act,  1882,  and  he  shall  not  ^^''^^'^  W- 

be  required  to  enter  into  any  other  covenant  than  that  im- 
plied by  his  conveying  as  beneficial  owner,  with  the  usual 
qualifying  proviso. 

XV.  Copies  of  the  leases  and  written  agreements  with  As  to  terms 
tenants  may  be  seen  at  the  office  of  the  vendor's  solicitors  °  ^nancies, 
donng  office  hours  at  any  time  before  the  sale,  and  will  be 
produced  at  the  sale,  and  the  purchaser  shall  be  deemed  to 

have  full  notice  of  the  contents  thereof. 

XVI.  The  purchaser  [of  lot ]  shall  make  to  the  Payments  by 

outgoing  tenant  all  such  payments  and  allowances  as  he  ^lant^ 
may  be  entitled  to  under  his  lease  or  agreement,  or  accord- 
ing to  the  terms  of  his  tenancy  or  the  custom  of  the 

oountry. 

XVII.  The  property  shall,  as  from  the  date  of  these  As  to  fire 
presents,  be  at  the  risk  of  the  vendor  so  far  as  regards  "**'*'*^*^^  '* 

(a)  To  follow  clause  7  of  the  last  Precedent. 

(b)  To  follow  clause  8  of  the  last  Precedent.  It  is  suggested  in 
Dart,  V.  &  P.  6th  ed.  p.  196,  that,  where  the  property  is  insured, 
and  the  contract  does  not  contain  any  stipulation  with  reference  to  the 
insoranoe,  the  vendor  may  incur  some  risk ;  but  it  is  difficult  to  follow 
the  reasoning  by  which  this  suggestion  is  attempted  to  be  supported. 
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loss  or  damage  by  fire  to  the  extent  of  the  insurance 
thereof  (if  any)  but  not  further  or  otherwise,  and  without 
any  guarantee  on  his  part  that  such  insurance  is  subsistingy 
or  liability  to  keep  up  or  renew  the  insurance  or  any  right 
on  the  purchaser's  part  to  rescind  the  contract  on  account 
of  such  loss  or  damage  having  occurred,  or  to  make  any 
objection  on  that  account  or  requisition  in  relation  thereto, 
except  for  the  restoration  of  the  property  to  the  extent  of 
the  subsisting  insurance  (if  any). 

XVIII.  The  possession  and  profits  of  the  said  business 
(which  is  sold  as  a  going  concern)  will  be  retained,  and 
the  wages  and  other  outgoings  connected  therewith  will 

be  discharged  by  the  vendor  down  to  the  said day  of 

next,  and  on,  or  if  the  purchase  shall  not  then  be 

completed,  as  from  that  day,  the  possession  and  profits 
shall  be  taken,  and  the  wages  and  outgoings  discharged 


It  is  doubtful,  moreover,  whether  in  the  event  of  the  property 
being  destroyed  by  fire  the  purchaser  would  have,  as  there  stated, 
sufficient  interest  to  enable  him  to  demand  the  re-instatement  of 
the  premises.  Ex  parte  Oordy,  4  D.  J.  &  S.  477,  is  not  an  express 
authority  to  that  effect,  and,  moreover,  does  not  seem  to  haye 
commended  itself  to  the  House  of  Lords.  See  Westminster  Fire 
Office  V.  Glasgow  Provident  Investment  Society,  13  App.  Cas.  699. 
The  present  editors  think  that  the  vendor  does  not,  under  sudi 
oiroumstances,  incur  the  suggested  risk.  But  that  the  purchaser 
does  incur  some  risk  is  plain,  xmless  (which  is  the  proper  course, 
though  generally  neglected)  he  insures  himself.  And  it  is  con- 
ceived that  the  best  mode  of  protecting  him  is  by  the  insertion  of 
the  above  clause  if  the  vendor  will  permit  its  insertion,  as  in  the 
editors'  opinion  he  safely  may.  More  importance  appears  to  be 
generally  attached  to  the  point  than  it  deserves,  for  few  Insuranoe 
Companies  would,  under  such  circumstances,  refuse  to  settle  with 
the  purchaser,  and,  in  fact  (as  by  the  courtesy  of  the  Liverpool 
secretary  of  the  London  and  Liverpool  and  Olobe  Insurance  Com- 
pany is  allowed  to  be  here  stated),  Mr.  Rayner  had  the  benefit  of 
the  repayment  which  he  failed  to  recover  in  Rayner  v.  Preston, 
18  Ch.  D.  1,  and  which  was  recovered  by  the  company  in  Castellain 
V.  Preston,  11  Q.  B.  D.  380.  Cf.  West  of  England  Fire  Insurance 
Co.  V.  Isaa4:s,  [1897]  1  Q.  B.  226. 
(a)  To  be  substituted  for  clauses  8  and  9  of  the  last  Precedent. 
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bj  the  porohaser,  and  suoh  profits,  wages,  and  outgoings,  Fbxcedsrt 

shall,  if  necessary,  be  apportioned.      If  from  any  cause         1 

the  purchase  shall   not  be  completed  on  that  day,  the       ktbcel- 
business  shall  be  carried  on  by  the  vendor  at  the  expense      culubes. 


and  risk  and  for  the  benefit  of  the  purchaser,  who  shall 
pay  interest  on  the  unpaid  purchase-money  at  the  rate 

of  £ per  cent,  per  annum  from  that  day  until  such 

completion.  Every  difference  arising  imder,  out  of,  or  Arbitration, 
in  consequence  of  this  clause  shall  be  referred  to  two 
arbitrators,  one  to  be  appointed  by  each  party  pursuant, 
and  80  as  with  regard  to  the  mode  and  consequences  of  the 
reference,  and  in  all  other  respects,  to  conform  to  the  pro- 
irisions  in  that  behalf  of  the  Arbitration  Act,  1889,  or 
any  statutory  modification  thereof  for  the  time  being 
sabfiisting. 

XIX.  Lot was  formerly  copyhold  and  the  title  '^2i*^i,--«i 

thereto  shall  commence  as  to  the  copyhold  interest  with  a  oopyhold. 
covenant  to  surrender  by  way  of  settlement,  and  surrender 

and  admittance  accordingly,  in  the  year  186 — ,  and  as  to 
the  freehold  with  the  enfranchisement  deed  dated  in  the 
year  188—. 

XX.  The  purchaser  of  lot  shall  take  it  with  Snoh  title  as 

the  title  under  which  it  is  now  held  by  the  vendor.     [An  Jobe^' 

abstract  of  this  title  may  be  seen  at  the  office  of accepted  (a), 

[midor^s  solicitor]  during  office  hours  at  any  time  before 

the  sale,  and  will  be  produced  at  the  sale.] 

XXI.  The  purchaser  of  lot shall  assume  that  Vendor's 

the  vendor  is  seised  in  fee  simple  in  possession  of  the  usumed. 
property  comprised  therein,  and  shall  not  investigate  or 

make  any  objection  or  requisition  m  respect  of  the  title 
thereto. 


(a)  This  and  some  of  the  following  conditions  are  taken  or 
adapted  (by  permission)  from  forms  in  Dav.  Prec.  Oonv.,  vol.  i.  A 
condition  that  the  vendor's  title  is  to  be  accepted  does  not  bind  the 
purchaser  if  he  is  not  cognizant  of  the  state  of  the  title.  Re 
Haedieke  <Emd  Lip$kC$  C<mtrad,  [1901]  2  Gh.  666. 
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XXII.  The  lease  [of  lot 2  contains  a  restriction 

on  assignment  without  the  Kcence  of  the  reversioner.  The 
vendor  will  endeavour  at  his  own  expense  to  obtain  such 
licence,  but  in  case  he  shall  be  unable  to  obtain  the  same, 
he  shall  be  entitled  to  rescind  the  sale  on  the  terms  on 
which  he  would  have  been  entitled  imder  these  conditions 
to  do  so,  if  the  purchaser  had  made  a  requisition  incapable 
of  being  complied  with. 

XXIII.  No  EVIDENCE  shall  be  required  of  the  land  tax 
having  been  redeemed,  beyond  a  declaration  that  none  is 
now  paid,  or  that  the  property  is  not  now  assessed  to  land 
tax. 

XXIV.  As  THE  PROPERTY  compriscd  in  lots and 

is  let  on  lease  to  A.  B.  at  an  entire  rent  of  £ per 

annum,  the  said  rent  shall  be  apportioned  among  those 
lots  in  the  shares  mentioned  in  the  particulars,  and  the 
concurrence  of  the  tenant  shall  not  be  required  to  the 
apportionment. 

XXV.  A  PERPETUAL  RENTCHARGE  [chicf  TCUt]  of  £ 

per  annum  payable  out  of  the  whole  property  offered  for 
sale  shall  henceforth  be  charged  exclusively  on  the  part 

comprised  in  lot and  the  purchaser  of  that  lot  (or 

the  vendor  in  case  the  lot  be  not  sold)  shall  in  a  usual  and 
proper  manner  indemnify  the  remainder  of  the  property 
and  the  owners  thereof  against  the  payment  of  the  renx- 
charge,  and  all  expenses  incidental  thereto,  the  form  of 
indemnity  in  case  of  dispute  to  be  settled  by  the  vendor's 
counsel  at  the  joint  and  equal  expense  of  the  disputants 
imless  he  shall  in  his  discretion  otherwise  determine. 

XXVI.  As  THE  PROPERTY  offered  for  sale  is  held  under 
the  same  lease  with  other  property  not  included  in  this 
sale,  there  shall  be  payable  by  the  purchaser  the  yearly 

(o)  As  to  a  vendor's  duty  with  reference  to  such  licence,  see  Day 
V.  Singkton,  [1899]  2  Ch.  320 ;  and  as  to  the  position  where  the 
licence  is  refused,  Be  Marshall  and  Salt's  Contract,  [1900]  2  Ch.  202. 

(6)  A  form  of  assignment  in  pursuance  of  this  condition  will  be 
found  at  p.  191,  infra.    An  assignee  (it  should  be  obsenred)  of  part 
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sum  of  £ mentioned  in  the  particulars  as  an  appor-  Pbecedent 

tioned  part  of  th6  rent  reserved  by  the  lease,  and  the         1 

assignment  to  the  purchaser  shall  contain  usual  and  proper  misokl- 

provisions  to  that  effect  and  consequential  indemnities  (by  clauses. 


oovenant  and  powers  of  distress  and  entry)  on  the  part  of 
the  purchaser,  the  form  of  which  in  case  of  dispute  shall 
be  settled  by  the  vendor's  counsel,  but  no  legal  apportion- 
ment of  the  rent  shall  be  required. 

XXVII.  As  LOTS [the  property  offered  for  sale]  Sale  in  lota  of 

are  [is]  held  under  one  lease  at  an  entire  rent  of  £ per  {^^fi^J^  to 

amium,  such  rents  shall    be  apportioned   among  those  one  purchaser 
lots  [the  several  lots]  in  the  shares  mentioned  in  the  ^^timder- 
portioulars,  and    the  assurances  of    such  lots  shall    be  i^estothe 
effectuated  in  the  following  manner  (that  is  to  say) :  The 
purchaser  of  the  largest  lot  in  value  [lot 2  shall  take 

of  the  premises  can  sue  the  lessor  on  his  coyenants :  see  Palmer  v. 
Edwards,  1  Dougl.  187,  n. 

(a)  See  l*recedents  XXXVI.  and  XXXVII.,  infra.  It  is'thought 
that,  regard  being  had  to  the  Conv.  Act,  1892,  s.  4,  and  to  sect.  7 
of  the  Conv.  Act,  1881,  sub-s.  (6),  this  (which  has  been  the  usual) 
is  now  the  most  convenient  mode  of  dealing  with  a  leasehold  sold 
in  lots.  But  it  may  sometimes  be  desirable  to  throw  the  whole  rent 
upon  one  lot,  and  to  provide  that  the  purchaser  of  that  lot  shall  take 
an  assignment  of  the  whole  property,  and  grant  underleases  to  the 
other  purchasers  at  nominal  rents.  The  condition  is  intended  to 
follow  clause  7  of  the  last  Precedent.  It  might  easily  be  modified 
to  suit  the  arrangement  by  which  the  underleases  are  granted  by  the 
Tender,  but  that  involves  the  introduction  into  each  underlease  of 
covenants  by  the  vendor  for  title  and  further  assurance,  unless  it  is 
expressly  stipulated  that  he  shall  not  enter  into  such  covenants ; 
and  both  alternatives  are  objectionable.  It  has  been  decided  by 
Kekewich,  J.,  that  trustees  for  sale  of  leasehold  property  comprised 
in  one  lease  cannot  dispose  of  it  in  lots  by  granting  underleases  with 
nominal  reversions  at  apportioned  rents,  the  objection  being  that 
soch  a  transaction  is  not  a  sale  {Be  Walker  and  Oakshotfs  Contract^ 
[1901]  2  Ch.  383).  Where  part  of  a  leasehold  is  assigned  to  one  for 
the  residue  of  the  term,  and  other  part  is  demised  to  another  for  a 
derivative  term,  neither  (it  seems)  has  any  right  to  compel  from  the 
other  contribution  towards  payment  of  the  rent  {Johnson  v.  Wildy 
44  Ch.  D.  146). 
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an  assignment  of  the  existing  lease,  and  shall  execute  to 
the  respective  purchasers  of  the  other  lots  underleases  for 
the  whole  term,  wanting  thre^  days,  of  the  lots  purchased 
by  them  respectively  at  the  said  apportioned  rents,  every 
such  underlease  to  contain  all  proper  covenants  by  the 
under-lessee  for  securing  the  payment  of  the  rent  appor- 
tioned to  and  the  performance  of  the  covenants  of  the 
original  lease  in  respect  of  the  lot  purchased  by  such 
imder-lessee,  and  comprised  in  the  underlease,  [and  a 
proviso  for  re-entry  by  the  person  by  whom  such  under- 
lease shall  be  granted  on  non-payment  of  rent  or  breach 
of  covenant  by  the  under-lessee]  and  also  usual  covenants 
by  the  person  by  whom  the  underlease  shall  be  granted 
for  quiet  enjoyment  by  the  under-lessee,  [and  for  payment 
of  the  rent  reserved  by  the  original  lease,  and  performance 
of  the  covenants  of  that  lease  in  respect  of  the  remainder 
of  the  premises  therein  comprised]  and  a  proper  acknow- 
ledgment and  undertaking  by  such  person  for  the  produc- 
tion and  safe  custody  of  the  original  lease  and  assignments 
thereof,  but  not  any  covenants  for  title  by  the  vendor  or 
other  covenant  of  any  description.    The  purchaser  of  the 

largest  lot  in  value  [lot ]  shall  deliver  to  the  vendor  a 

duplicate  of  the  assignment  to  be  prepared  and  executed 
by  and  at  the  expense  of  the  assignee,  and  every  under- 
lessee  shall  deliver  to  the  person  by  whom  the  underlease 
shall  be  granted  a  counterpart  of  such  underlease,  to  be 
prepared  and  executed  by  and  at  the  expense  of  the  under- 
If  any  lot  [lot  '\  shall  remain  unsold,  the 


vendor  shall,  for  the  purposes  of  this  condition,  stand  in 
the  place  of  the  purchaser  of  the  largest  lot  in  value, 

[lot ^]  and  if  all  the  lots  shall  be  sold,  and  two  or 

more  lots  shall  be  found  to  be  equal  in  value,  the  assign- 
ment of  the  original  lease  shall  be  taken  by  such  one  of 
the  purchasers  of  those  lots  as  the  vendor  shall  direct.  The 
form  of  the  assignment  and  of  every  underlease  shall  be 
settled,  in  case  of  difference,  by  the  vendor's  counsel, 
whose  decision  shall  be  final  and  binding  on  all  parties. 
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X  \  Vlll.  The  PTJiicHASER  of  each  lot  shall,  at  his    Pbeokdeht 
own  expense,  erect  substantial  oak  fences  or  brick  or  stone         ]^ 
walls  along  the  inside  boundaries  thereof,  which  are  marked      miscel. 
f  on  the  plan ;  and  shall  at  all  times  keep  such  fences  or      clausbs. 
walls  in  good  repair,  and  covenant  so  to  do  in  his  convey-  ^^^^^^ 
ance.    The  purchasers  of  the  lots  numbered  4  to  8,  both  and  roads, 
inclusive,  shall  jointly  make  and  for  ever  maintain  the 
occupation  road  shown  upon  the  plan.     Such  road  shall  be 
of  the  width  shown  on  the  plan,  and  the  owners,  tenants, 
and  occupiers  respectively  for  the  time  being  of  all  the 
last-mentioned  lots  respectively  shall  have  the  right  to  use 
the  same.      Every  purchaser  on  whom  the  making  and 
maintaining  of  any  road  or  part  of  a  road  is  imposed  by 
this  condition  shall,  in  the  conveyance  or  conveyances  to 
him,  covenant  with  the  vendor,  his  heirs  and  assigns,  to 
make  and  maintain  the  same  accordingly,  and  in  each  such 
conveyanoe  shall  be  contained  a  reservation  to  the  vendor, 
his  heirs  and  assigns,  and  to  all  other  persons  entitled 
under  this  condition  to  the  use  of  such  road,  of  rights  of 
way  for  all  lawful  purposes  over  the  said  road.   As  regards 
lots  which  shall  not  be  sold,  the  vendor  shall  [not]  for  the 
purposes  of  this  condition  be  in  the  position  or  subject  to 
the  liabilities  of  a  purchaser. 

XXIX.  If  the  property  be  sold  in  lots,  no  house  shall  No  houae  to 
be  built  on  any  of  the  lots  1, 2,  3,  and  4,  costing  in  carcass  fi^ed  cost.  ^^ 

less  than  £ ,  and  no  house  shall  be  built  on  lots  5,  6, 

7,  8,  and  9  respectively,  costing  in  carcass  less  than  £ , 

and  no  house  erected  on  any  of  the  lots,  except  lot  1,  shall 

be  used  for  any  other  purpose  than  as  a  private  dwelling 

house  only.    Any  house  erected  on  lot  1  may  be  used  as  Bestriction 

a  private  dwelling-house,  or  as  a  club  or  hotel,  but  not  for  h^^j^elJr  ° 

any  other  purpose. 

"^"^"^    The  several  conveyances  of  the  respective  lots  General  con- 
affected  by  the  foregoing  stipulations  numbered shall  conveyances 

be  made  with  the  rights  and  subject  to  the  liabilities  ^  ™^-^^ 

the  stipulated 
(a)  See  Precedent  XLII.,  infra,  p.  214,  the  first  schedule  to  which  rights  (a). 

may  be  compared  with  the  stipulations  referred  to  in  this  condition. 
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created  by  such  stipulations,  but  the  vendors  shall  not  be 
bound  to  enter  into  any  covenants  in  relation  to  such 
rights  or  liabilities,  or  to  enforce  the  same  further  or 
otherwise  than  by  compelling  each  conveyance  to  be  made 
■  with  such  rights  and  subject  to  such  liabilities.  The 
respective  conveyances  shall  contain  such  provisions  with 
respect  to  those  rights  and  liabilities  as  the  vendor's 
counsel  shall  consider  necessary  or  proper  for  giving  full 
effect  to  the  aforesaid  stipulations,  and  the  respective  pur- 
chasers shall  execute  the  conveyances  of  the  lots  purchased 
by  them,  but  shall  not  be  entitled  to  see  the  conveyances 
to  any  of  the  other  purchasers,  or  to  make  any  requisition, 
objection,  or  inquiiy  relative  thereto.  If  any  of  the  lots 
be  not  sold  at  this  auction,  the  vendor  shall  [not]  for  the 
purpose  of  the  foregoing  stipulations  stand  in  the  place  of 
pm'chasers  of  those  lots  so  as  to  be  bound  thereby. 

XXXI.  The  assurance  [conveyance  or  assignment  of 
every  lot  affected  by  any  of  the  foregoing  stipulations, 

numbered ]  shall  be  in  the  form  which  would  have 

been  proper  [regard  being  had  to  those  stipulations]  if 
the  land  had  not  been  registered,  and  shall  be  followed 
by  a  transfer  in  the  prescribed  form,  and  the  expenses 
of  and  incidental  to  the  preparation  and  execution  by  all 
parties  other  than  the  vendor  of  such  assurance  [convey- 
ance or  assignment]  and  transfer  shall  be  borne  by  the 
purchaser. 

XXXI I.  The  vendor  will  retain  all  muniments  of 
title  relating  to  property  (real  or  personal)  not  comprised 
in  this  sale,  and  will  give  to  the  purchaser  {on  a  sale  in 
lots— each  purchaser]  an  acknowledgment  of  his  right  to 
production,  and  to  delivery  of  copies  of  such  of  the  said 
muniments  as  are  not  of  record,  and  an  imdertaking  [pr^ 


(a)  There  would  seem  to  be  little  or  no  advantage  in  inserting 
this  clause,  except  where  the  vendor  is  a  trustee  or  mortgagee.  See 
Vendor  and  Purchaser  Act,  1874  (App.  U.  infra) y  s.  2,  r.  6,  and 
note  thereto,  as  regards  the  reference  in  the  clause  to  personal 
property. 
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if  a  trustee  or  mortgagee — ^but  not  any  undertaking   or     Pbecbdent 

covenant]  for  safe  custody  thereof.  1 

XXXTTL  Such  of  the  muniments  of  title  in  the  vendor's      kiscel- 
possession  as  relate  to  one  lot  and  not  to  any  other  pro-      clauses. 
perty  (real  or  personal),  will  be  delivered  to  the  purchaser  q^^^^^  ^f 
of  that  lot,  and  such  of  the  muniments  of  title  in  the  mimiments  on 
vendor's  possession  as  relate  to  more  than  one  lot  and  not  ^here  so^  to 
to  any  other  property  (real  or  personal),  will,  after  the  be  delivered 
sale  of  all  the  lots  to  which  the  same  relate,  be  delivered 
to  the  largest  purchaser  in  value  of  those  lots,  and  mean- 
while wiU  be  retained  by  the  vendor.     Every  purchaser  to 
whom  any  muniments  relating  to  any  other  lot  or  lots 
shall  be  delivered,  shall,  if  required,  give  to  the  respective 
purchasers  of  such  other  lots  an  acknowledgment  of  the 
right  to  production  and  delivery  of  copies,  and  an  under- 
taking for  safe  custody,  of  such  muniments.     The  vendor, 
or  some  person  interested,  will  retain  all  other  muniments, 
and  give  to  the  purchasers  of  the  lots  to  which  the  same 
relate  an  acknowledgment  of  the  right  of  such  purchasers 
respectively  to  production  and  delivery  of  copies  of  such 
of  the  muniments  retained  as  are  not  of  record,  without 
an  undertaking  for  safe  custody  thereof.     Every  acknow- 
ledgment and  imdertoking  under  this  condition  shall  be 
prepared  by  and  at  the  expense  of  the  person  to  whom  the 
same  shall  be  given,  and  shall  be  perused  on  behalf  of  and 
executed  by  the  giver  at  his  own  expense.     Purchasers 
shall  not  be  entitled  to  any  other  acknowledgment,  under- 
taking, or  covenant  for  production,  delivery  of  copies,  or 
safe  custody  of  any  document. 

XXXIV.  The  purchasers  [vendors]  shall  forthwith  Consent  of 


(a)  Where  the  land  is  registered  and  the  land  certificate  includes 
several  lots,  such  certificate  would,  under  this  condition,  go  to  the 
largest  purchaser  in  value.  Apparently  it  should,  after  completion 
of  the  sale  of  all  the  lots  to  which  it  relates,  be  delivered  to  the 
regifltrar  for  destruction,  and  a  condition  to  this  effect  might  be 
added ;  but  there  is  no  settled  practice  or  understanding  upon  the 
subject 
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Pbbgbdsnt 

III. 

IDSCSBIr 
LAMBOUB 
CLAUSES. 

Court  to  be 
obtained,  or 
the  contract 
to  be  Yoid. 


Ooetsaooord- 
ing  to  Act,  to 
be  paid  bj 
Company  (a). 


at  their  own  cost  apply  for  and  endeavour  to  obtain  the 
approbation  of  the  Court  to  the  present  contract,  and  in 
case  such  approbation  shall  not  be  obtained  before  the 

day  of ,  the  present  contract  shall  be  void,  and 

the  expenses  of  and  incidental  to  the  preparation  and  exe- 
cution of  this  agreement,  and  the  preliminary  negotiations, 
including  the  fees  of  the  vendors*  surveyor,  and  all  other 
costs  and  expenses  incurred  or  to  be  incurred  by  the 
vendors  in  respect  of  the  premises,  shall  be  paid  by  the 
purchasers. 

XXXY.  The  Company  shall  bear  and  pay  all  such 
costs,  charges,  and  expenses  in  relation  to  the  sale  and 
purchase  as  would,  under  the  Lands  Clauses  Consolidation 
Act,  1845,  be  payable  by  them  if  the  said  lands  had  been 
taken  by  them  compulsorily. 

(a)  On  a  sale  by  private  contract  to  a  railway  or  like  company, 
see  Re  Burdekin,  [1895]  2  Ch.  136. 


Digitized  by 


Google 


&onht}imttti. 


IV. 


Conveyance  in  Fee  by  a  Vendor  seised  in  Fee  (a).  Peecedekt 

^  ^  ^  rv. 

This   INDENTUEE,  made  the  day  of  ,       ^77^, 

between  a.  B.,  of,  &o.   [vendor]  (J),  of  the  one  part,  p^^^^^] 

and  C.  D.,  of,  &c.   [purchaser],  of  the  other  part  (c), 

(a)  As  to  land  in  a  diBtrict  where  registration  of  title  is  com- 
pulsory, see  the  observations,  supra,  p.  85  et  seq. 

(6)  If  the  vendor  was  married  on  or  before  the  1st  of  January, 
1834,  to  a  woman  liying  at  the  date  of  the  conveyance,  she  must  join 
to  release  her  dower,  and  there  should  be  added  here  ''  and  D.  B. 
his  wife."  The  case  is  still  possible,  and  the  modifications  adapted 
to  it,  being  slight,  and  of  interest  to  the  student,  are  therefore 
retained. 

(c)  Sometimes  a  recital  of  seisin  (see  the  Y.  &  P.  Act,  1874 
(App.  n.,  infra),  s,  2,  r.  2)  is  added,  as  follows : — 

^'  Whereas  the  said  A.  B.  is  seised  of  the  hereditaments  Recdtal  of 
hereinafter  granted  for  an  estate  of  inheritance  in  fee  "®"*"* 
simple  in  possession  free  from  incumhrancee,  and  he  has 
agreed  to  sell  the  same  to  the  said  0.  D.  for  the  sum 

of   £ .      Now  THIS   indenture   WITNESSETH,  that   in  Witnesseth. 

pnrsoanoe  of  the  said  agreement,  and  in  consideration  of 

£ ,  this  day  paid  hy  the  said  0.  D.  to  the  said  A.  B. 

(the  receipt,  &o.).*' 

If  the  wife  joins  for  the  purpose  mentioned  in  note  (5),  add 
immediately  before  the  witnessing  part**  the  said  D.  B.  agreeing 
to  join  in  these  presents  for  the  purpose  and  in  manner 
hereinafter  appearing." 
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I^BSOEDElffT 

IV. 


Witnesseth. 

GoDsidera- 

tion. 

Receipt. 
Operative 
words. 
Parcels. 

Habendum. 


WITNESSETH,  that,  in  consideration  of  £ to  the  said 

A.  B.  this  day  paid  by  the  said  C.  D.  for  the  purchase  of 
the  fee  simple  of  the  hereditaments  hereinafter  granted 
(the  receipt  whereof  the  said  A.  B.  doth  hereby  acknow- 
ledge (a)),  he,  the  said  A.  B.  as  beneficial  owner  (i), 
doth  hereby  grant  (c)  unto  the  said  C.  D.,  his  heirs  and 

assigns,  all  those and  hereditaments  situate  in  the 

parish  of ,  in  the  county  of ,  delineated  (d)  on 

the  plan  in  the  margin  of  these  presents,  and  specified  in 
the  schedule  hereto  (^),  to  hold  the  premises  unto  and  to 


(a)  A  receipt  clause  in  the  deed  renders  unnecessary  an  indorsed 
receipt,  and  vice  verad.  See  the  Con  v.  Act,  1881  (App.  IV.,  tn/ra), 
83.  54  to  o6, 

{b)  As  to  the  effect  of  these  words,  see  the  Act  mentioned  in  the 
last  preceding  note,  sect.  7. 

(c)  Add  here  if  the  wife  joins  for  the  purpose  mentioned  in  note  (b) 
on  p.  127,  supra,  "  and  she  the  said  D.  B.,  with  the  con- 
currence of  the  said  A.  B.,  and  for  the  purpose  of 
releasing  her  right  to  dower,  doth  hereby  release." 

{d)  t.c,  sketched  or  represented,  by  boimdary  lines  or  other- 
wise, in  such  a  manner  as  to  indicate  the  area  of  the  land.  See 
Frotheroe  v.  Tottenham,  &c.  Bail  Co.,  [1891]  3  Ch.  278. 

(e)  See,  as  to  the  omission  of  the  general  words  and  estate  clause, 
sects.  6  and  63  of  the  Conv.  Act,  1881  (App.  IV.,  infra).  If  the 
property  be  in  a  mineral  district,  the  words  "  Together  with  the 
mines  and  minerals  within  and  imder  the  same"  should 
be  added.  In  the  cases  where  it  is  supposed  that  the  grantor  may 
have  some  interest  beyond  what  appears  by  the  deed,  the  following 
form  of  the  '*  estate  clause,'*  or  some  modification  of  it,  should  be 
inserted  here : 

Estate  dause.  ^'  And  all  the  estate,  term  of  years,  charge  in  respeot 
of  redeemed  land-tax  or  otherwise,  tithe  or  tithe  rent- 
charge,  interest  and  claim  whatsoever  of  the  said  A.  B., 
in,  out  of,  or  upon  the  same  premises." 

In  conveyances  on  sale  there  can  seldom  be  any  occasion  for  the 
insertion  of  this  clause,  but  in  settlements  where  the  settlor's  title 
may  not  have  been  investigated,  and  voluntary  conveyancee,  its 
insertion  may  sometimes  be  advantageous. 
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THE  USE  of  the  said  G.  D.,  his  heirs  and  assigns  (a).    In    Pbbobdent 

WITH  ESS,  &0.  (6), 

THE  SCHEDULE  above  referred  to. 


IV. 

IN  FEE. 


V. 

Conveyance  by  a  Mabried  Woman  seised  in  Fee  (c).         Pbbotdbnt 

This  INDENTUEE,  made,  &o.,  between  A.  B.,  of,  &o.,    by  ^[^osd 
and  D.  B,  his  wife  [vendors'],  of  the  one  part,  and  C.  D.,  ^''''^j,^^ 

of,  &c.  [purchaser],  of  the  other  part,  witnesseth,  that  in  r — ; 

consideration  of  £ to  the  said  A.  B.  and  D.  B.  this  -^i^^^ 

day  paid  by  the  said  C.  D.  for  the  purchase  of  the  fee  conaidera- 
simple  of    the    hereditaments    hereinafter  granted   (the  *">^- 
receipt  whereof  the  said  A.  B.  and  D.  B.  do  hereby 
acknowledge),  she  the  said  D.  B.  as  beneficial  owner, 
with  the  concurrence  of  the  said  A.  B.,  doth  hereby  grant  Operative 
and  dispose  of,  and  he,  the  said  A.  B.  as  beneficial 
OWNER  (d)  doth  hereby  grant  and  confirm  unto  the  said 

(a)  It  has  been  common  to  insert  a  declaration  that  no  widow  of 
the  purchaser  shall  be  entitled  to  dower ;  but  the  practice  is  wrong, 
because,  if  the  purchaser  does  not  dispose  of  the  property  in  his 
lifetime,  and  dies  intestate,  there  is  no  reason  why  the  widow's 
dower  should  be  defeated  in  favour  of  the  heir-at-law,  eyen  if  a 
child,  and  certainly  not  if  a  more  distant  relative. 

(6)  This  deed  will  have  to  be  acknowledged  by  the  vendor's  wife, 
if  she  joins  for  the  purpose  mentioned,  p.  127,  supra^  note  {b). 

(c)  If  the  woman,  having  been  married  before  let  of  January, 
1883,  acquired  her  title  to  the  property  on  or  after  that  day,  or  if 
she  was  married  on  or  after  that  day,  the  property  will,  under  the 
M.  W.  P.  Act,  1882  (App.  XII.,  in/ra),  belong  to  her  for  her 
separate  use,  and  be  capable  of  being  disposed  of  by  her,  as  if  she 
were  a  /erne  sole.  In  such  a  case  the  preceding  Precedent  might  be 
used,  the  wife  being  made  the  sole  conveying  party,  and  apparently 
the  husband  could  not  be  required  to  join  for  the  purpose  of 
obtaining  his  covenants  for  titie,  or  otherwise. 

(d)  As  to  the  effect  of  these  words  in  implying  covenants  for 
title,  see  the  Conv.  Act,  1881  (App.  IV.,  in/ra),  s.  7  (particularly 
sub-s.  1  F.  (3) ). 

D.— C.P.  9 
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Pebcedknt    C.  D.  aud  his  heirs  Iparcels — supra,  p.  128],  to  hold  the 
1         premises  unto  and  to  the  use  of  the  said  C.  D.,  his  heirs 


BT  ICABBIED 

WOMAN  8EI8BD 

IN  FEE. 

Habendum. 
To  ufie  of  pur- 
chaser in  fee. 


and  assigns  for  ever.     In  witness,  &o.  {a). 
THE  SCHEDULE  above  referred  to. 


VI. 

y^""^    Conveyance  bt/  Appointment,  and  Grant  in  Fee  subject 
—         to  a  Lease.     Vatiatlons  for  Apportionment  of  the  Rent. 

BY  AFPOZNT-       --. 

„«^™?™    IhIS  indenture,  made,  &o.,  between  A.,  of,  &c. 

OBANT  IN  FEE.  J  7  >  7  > 

; [vendor"],  of  the  one  part,  and  B.,  of,  &c.  [purchaser'],  of 

Wtn      th  other    part,   witnesseth,  that    in   consideration   of 

Considera-        ^ ^  ^^^  ^^^  '^'  *^^  ^^^  P^^^  ^^  ^^®  ^^^  ^'*  ^^^  ^^® 

tion.  purchase  of  the  fee  simple  of  the  hereditaments  herein- 

Roceipt.  after  appointed  and  granted  (the  receipt  whereof  the  said 

A.  doth  hereby  acknowledge),  he  the  said  A.  in  exercise  of 

a  power  given  to  him  by  an  indenture  dated  the day 

of (b),  and  expressed  to  be  made  between  [parties'], 

and  of  every  other  power  enabling  him  in  this  behalf, 

Appointment,  doth  hereby  appoint  (<;),  and  by  virtue  of  his  estate  and 

(a)  This  deed  will  have  to  be  acknowledged  by  the  married 
woman,  the  Tender.  But  see  the  Conv.  Act,  1882  (App.  V., 
in/ra),  s.  7. 

(6)  It  was  formerly  usual  to  specify  the  mode  of  assurance  more 
particularly;  thus,  **by  an  indenture  of  release  grounded  on  a 
lease  for  a  year; ''  or,  **  by  an  indenture  of  release  made  in  pur- 
suance of  the  Act  for  rendering  a  release  as  effectual  for  the  con- 
veyance of  freehold  estates  as  a  lease  and  release  by  the  same 
parties ;  **  ovy  **  by  an  indenture  of  feoffment  perfected  by  livery  of 
seisin;*'  or,  **by  an  indenture  of  bargain  and  sale  perfected  by 
enrolment,  and  by  a  recovery  suffered  in  pursuance  of  the  same 
indenture,"  or  the  like.  But  the  expression  in  the  text  is  sufficient. 
The  phrase  **  expressed  to  be''  may  be  omitted  when  it  is  known 
that  the  instrument  was  executed  by  aU  the  parties. 

(c)  In  exercising  a  power,  it  is  best  to  take  the  operative  words 
given  in  the  power.  The  power  supposed  in  the  text  requires  no 
formalities;    but,    in   exercising   a   power   which   does   require 
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interest,  and  as  beneficial  ownek,  dotii  hereby  grant    Fbxobdemt 
and  confirm  (a)  unto  the  said  B.,  his  heirs  and  assigns,         _. 
ALL  THAT  messuage  or  farmhouse  and  farm  with  the    btappoint- 
several  oottages  and  parcels  of  land  belonging  thereto,  qbast  nr  fsb. 

known  as  Farm,  situate  in  the  parish  of  ,  in  "^^^^ 

the  county  of  ,  particularly  described  in  the  first  Parcels. 

schedule  hereto,  and  delineated  in  the  map  annexed  to 

these  presents  and  thereon  coloured ,  such  schedule 

and  map  being  respectively  extracts  from  the  tithe  com- 
mutation rentcharge  apportionment  for  the  said  parish, 
and  the  map  therein  referred  to.  Together  with  the  mines 
and  minerals  within  and  under  the  same  (b)  to  hold  the  Habendum  to 
premises  unto  and  to  the  use  of  the  said  B.,  his  heirs  Jee.   ***'  ^ 

and  assigns  (c),  subject  to  a  lease  thereof  [with  other  here-  Subject  to 

lease. 

formalities,  it  is  tmnecessary  to  follow  the  usual  course  of  making 
tlie  witnessing  part  describe  the  intended  mode  of  execution.  The 
only  advantage  of  that  practice  is  to  guide  the  persons  seeing  to 
the  execution  and  attestation  of  the  deed.  If  the  deed  (as  in  the 
text)  does  not  state  the  formalities,  attention  should  be  called  to 
them  by  a  note  in  the  margin  of  the  draft.  By  the  Law  of  Property 
Amendment  Act,  1859  (22  &  23  Vict.  c.  3d),  s.  12,  a  deed  executed 
in  the  presence  of  and  attested  by  two  or  more  witnesses  in  the 
manner  in  which  deeds  are  ordinarily  executed  is  made  valid  as  an 
execution  of  a  power  of  appointment  by  deed  or  any  writing  not 
testamentary,  although  other  formalities  may  have  been  required 
by  the  instrument  creating  the  power;  but  in  practice  the 
formalities,  if  known,  are  usually  adhered  to. 

(a)  This  Precedent  may  be  used  whenever  the  property  stands 
limited  to  uses  such  that  the  vendor  has  a  general  power  of 
appointment,  and  also  an  estate  in  fee  subject  to  the  power,  and 
the  conveyance  is  in  fee  simple.  Where  the  grantee  to  uses  is  the 
same  person  as  the  cestui  que  use,  the  appointment  and  grant  may 
properly  be  combined  in  one  witnessing  part,  as  in  the  text ;  but 
where  that  is  not  the  case,  two  witnessing  parts  should  be  employed, 
as  in  the  next  Precedent. 

{b)  See  parcels,  supra,  p.  128,  and  note  (e). 

(c)  Unless  there  be  any  reason  (as  there  very  seldom  is)  to 
soppoee  that  the  power  has  been  extinguished,  the  conveyance  may 
be  by  appointment  alone,  but  there  is  no  great  advantage  in  this 
course.  There  was  no  substantial  objection,  when  the  property 
stood  limited  to  uses  to  bar  dower  in  favour  of  the  vendor,  to  taking 

9(2) 
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Pbbckdbkt    ditaments]  made  by  an  indenture  dated  the day  of 

ZL        ,  18 — ,  to  ,  for years  from  the day 

BY  APPOINT,    of ,  18 — ,  at  the  yearly  rent  of  £ ,  but  with  the 

GRANT  IN  FBB.  benefit  of  the  [yearly  sum  of  £ as  an  apportioned  (a) 

part  of  the]  said  rent,  and  of  the  covenants  by  the  lessee, 
and  conditions  in  the  said  indenture  of  lease  contained 
[so  far  as  the  same  relate  to,  or  affect  the  said  pre- 
mises hereinbefore  appointed  and  granted,  regard  being 

AoVnowledg.   had  to  the  apportionment  aforesaid].     And  the  said  A. 

undertaking     retaining  possession  of  the  deeds  and  writings  specified  in 

as  to  doou-       i)jQ  second  schedule  hereto,  doth  hereby  acknowledge  the 
ments  of  title.     .,.„,,  . ,  t^    .  -i     .-  ,  /    i  i.  j. 

right  of  the  said  B.  to  production  and  to  delivery  of  copies 

thereof,  and  undertake  for  the  safe  custody  thereof  (/>). 

In  witness,  &c. 

THE  FIEST  SCHEDULE  above  referred  to. 

THE  SECOND  SCHEDULE  above  referred  to. 

the  conveyance  from  him,  as  in  Precedent  IV.,  either  reciting  or 
not  reciting  his  title ;  for  the  conveyance  of  his  estate  extinguished 
the  power,  or  precluded  him  from  exercising  it.  The  usual  obj  ection 
to  this  method  was  that  it  left  untouched  the  estate  of  the  dower 
trustee ;  but  this  estate  cannot  be  considered  of  more  importance 
than  that  of  trustees  to  preserve  contingent  remainders,  and  the 
latter  was  never  got  in ;  and  see  Collard  v.  /?oe,  4  De  G.  &  J.  525. 
The  advantage  of  omitting  the  appointment  is,  that  the  reference 
to  any  anterior  title  is  avoided,  but  any  objections  to  such  reference 
may  be  diminished  by  appointing  with  only  a  general  reference  to 
every  power  in  the  appointor. 

(a)  See  p.  32,  supra, 

(6)  As  to  this  acknowledgment  and  undertaking,  see  the  Conv. 
Act,  1881  (App.  IV.,  infra),  s.  9.  It  is  assumed  that  A.  retains  not 
only  the  indenture  by  which  his  power  of  appointment  was  reserved, 
but  also  other  documents  relating  to  the  property.  If  the  acknow- 
ledgment and  undertaking  are  intended  to  refer  only  to  that 
indenture,  the  second  schedule  will  of  course  not  be  needed.  As  a 
general  rule,  it  is  considered  advisable  that  the  acknowledgment 
and  undertaking  should  be  by  a  separate  instrument,  where  they 
relate  to  dociunents  not  referred  to  in  the  conveyance.  A  precedent 
of  such  an  instrument  will  be  found  infra. 
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vn. 


COXVEYANCE  bv  APPOINTMENT  and  GHANT  to  UsES.  PBTOTOBn? 

VIL 

IhIS  indenture,  made,  &o.,  between  A.,  of,  &c.    btj^^^^- 
[tender],  of  the  first  part,  B.,  of,  &o.  {purchaser'],  of  the  o^^^. 

second  part,  and  C,  of,  &o.  [trudee],  of  the  third  part, 7 

WITNESSETH,  that  in  consideration  of  £ to  the  said  ^.      '  ^, 

A  this  day  paid  bj  the  said  B.  for  the  purchase  of  the  considera- 
fee  simple   of  the  hereditaments   hereinafter  appointed  ^io^- 
and  granted  ^the  receipt  whereof  the  said  A.  doth  hereby  Receipt, 
acknowledge),  he  the  said  A.  in  exercise  of  a  power  given 

to  him  by  an  indenture  dated  the day  of ,  and 

expressed  to  be  made  between  [parties]^  and  of  every 
other  power  enabling  him  in  this  behalf,  doth  hereby 

appoint  {a)  that  all  those  the  and  hereditaments  Appointment. 

hereinafter  described  and  granted,   shall  henceforth  go 
and  remain  to  the  uses  hereinafter  limited.     And  this  Witnessetli 
ixdej«tvre  also  WITNESSETH,  that  for  the  consideration  ^^^^  ^' 
aforesaid,  he  the  said  A.  as  henbficial  owner  doth  hereby 
grant  and  confirm  unto  the  said  B.  and  his  heirs  [^parcelis  Grant. 
—mpra,  pp.  128,  131,  &c.].     To  hold  the  premises  unto  Habendum. 
the  said  B.  and  his  heirs,  to  the  uses  hereinafter  limited. 
And  it  is  hereby  agreed  and  dec  lared,  that  the  appoint- 
ment and  grant  hereinbefore  contained,  shall  respectively 
operate  and  enure,  to  such  uses,  for  such  estates,  and  in  Limitation  to 
such  manner  as  the  said  B.  shall  by  deed  appoint ;  and  purchaser 
L\  DEFAULT  of  and  subject  to  any  such  appointment,  to  J^  ^efa^  to* '" 
THE  USE  of  the  said  B.  and  his  assigns  during  his  life,  purchaser  for 
v^ithout  impeachment  of  waste;    and  after  the  deter-  teediuriDg^Ufe 
mination  of  that  estate  by  any  means  in  his  lifetime,  to  ?'  purchaser, 
THE  USE  of  the  said  C,  and  his  heirs  during  the  life  of  him;  topur- 
the  said  B.,  in  trust  for  him  and  his  assigns ;  and  after  ^*^^**®'  ^  ^^' 
the  determination  of  that  estate,  to  the  use  of  the  said 

(o)  See  p.  130,  nn.  (6)  and  (c),  supra. 
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BTOO- 
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Parties. 


B.,  hifl  heirs  and  assigns,  for  ever  (a).  And  the  said  A., 
retaining  [acknowledgment  and  undertaking  as  to  documents 
of  title — supra,  p.  132].     In  witness,  &o. 

THE  SCHEDULE  above  referred  to. 


VIII. 

CONVBYANCB  by  Co-PARCBNERS  (6). 

This  INDENTUEE,  made,  &o.,  BETWEEN  A.  B.,  of,  &c,, 
and  C.  D.,  of,  &o.  [vendors'],  of  the  one  part,  and  E.  F., 

(o)  These  are  the  limitations  to  bar  dower,  which  were  in  use 
when  the  purchaser  had  been  married  before  1st  January,  1834,  to  a 
woman  living  at  the  date  of  the  conveyance.  They  are  now  almost 
obsolete ;  bat,  in  other  respects  the  Precedent  is  appropriate  when- 
ever the  conveyance  is  to  be  made  by  appointment  and  g^rant  to 
uses  of  any  description. 

{b)  This  Precedent  is  given  as  a  specimen  of  a  conveyance  by 
several  vendors,  as  by  co-parceners,  tenants  in  common,  joint 
tenants,  or  tenant  for  life  and  reversioner.  The  recitals  of  such  a 
conveyance  should  show  the  precise  interest  of  each  conveying  party, 
because  his  implied  covenants  for  title  (see  the  Ck>nv.  Act,  1881, 
App.  IV. ,  8. 7)  must  be  limited  according  to  the  extent  of  his  interest. 

In  a  conveyance  by  co- parceners,  or  by  tenants  in  common  where 
each  conveying  party  has  a  distinct  share  of  the  property,  the 
express  covenants  of  each  party  were  usually  made  to  extend  to 
such  share  only.  Similarly,  in  a  conveyance  by  tenant  for  life 
and  reversioner,  the  covenants  of  the  former  have  been  limited  to 
the  life  estate,  and  those  of  the  latter  to  the  reversion ;  and  care 
should  be  taken  that  the  implied  covenants  are  similarly  limited. 
This  as  regards  tenants  in  common  may  be  effected  as  in  the  text 
of  the  present  Precedent,  and  also  as  regards  tenant  for  life  and 
reversioner,  with  the  aid  of  Precedent  XVI.,  p.  149,  infra. 

As  joint  tenants  do  not  take  distinct  shares  in  the  property,  their 
covenants  cannot  be  limited  by  reference  to  their  respective  shares, 
and  it  would  seem  that  in  general  they  ought  to  enter  into  joint  and 
several  covenants  applicable  to  the  entirety  {National  Society  for 
the  Distribution  of  Ehdricity  by  Secondary  Generators  v.  Oibbs^  [1900] 
2  Ch.  280).  If  this  be  objected  to,  then  the  best  plan  appears  to  be 
to  frame  the  deed  so  that  several  covenants  may  be  either  expressed 
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of,  &0.  [purchaser]y  of  the  other  part.    Whereas  Gt.  B.,    Pbeoedkht 

late  of,  &o.,  died  on  the day  of ,  1860,  intestate,        Y^* 

leaving  his  only  surviving  child,  the  said  A.  B.,  and  his       vy  oo- 

grandson,  the  said  d  D.,  who  is  the  eldest  son  of  H.  D.,  L 

the  late  wife  of  J.  D.  (which  said  H.  D.  was  the  only  ^^^/|^. 

other  child  of  the  said  Gr.  B.,  and  died  on  the day  testate  and 

of ,  1868),  his  co-heirs  at  law.     And  whereas  the  vendore. 

said  Gr.  B.  was  at  his  death  seised  in  fee  simple  of  the  That  intestate 
hereditaments  hereinafter  granted:   And  whereas  the  ^®®^®^"^ 
said  A.  B.  and  C.  D.  have  agreed  with  the  said  E  F.  for  Contract 
the  sale  to  him  of  the  said  hereditaments,  in  fee  simple  *op  sale, 
in  posseeaion,  free  from  incumbrances,  for  the  sum  of 

£ (a).      Now   THIS    INDENTURE   WITNESSETH,   that   iu  Witneaeeth. 

pursuance  of  the  said  agreement  (J),  and  in  consideration  Considfira- 

tion. 

or  implied  on  the  part  of  each  joint  tenant,  and  to  add  a  proviso 
limiting  the  total  liability  of  each  covenantor  for  damages  to  a  sum 
specified,  which  will  usually  be  equal  to  his  share  of  the  purchase- 
money.  See  the  note  at  the  end  of  this  Precedent  for  the  mode  of 
implying  such  limited  covenants.  A  similar  form  of  covenants  may 
be  adopted,  where  the  vendors  have  several  interests  in,  but  not 
distinct  shares  of,  the  property  sold ;  e,g,,  where  real  estate  devised 
in  trust  for  sale  is  sold  with  the  concurrence  of  the  persons  abso- 
lutely entitled  to  the  whole  or  part  of  the  proceeds  of  sale,  in  which 
case  such  beneficial  owners  have  generally  been  required  to  covenant 
for  title,  though  it  has  been  held  that,  if  the  sale  be  made  under  a 
decree  of  the  Court  of  Chancery,  the  beneficiaries  cannot  be  required 
to  concur  in  the  conveyance  for  the  purpose  of  covenanting  for  title. 
See  CoUrell  v.  Cottrell,  L.  B.  2  £q.  330;  and  as  to  the  frame  and 
extent  of  covenants  for  title  generally  before  the  Act,  see  Davidson's 
Prec  Con.  vol.  i.,  5th  ed.,  pp.  84  et  seq. 

{a)  The  following  recital  might  be  substituted  for  the  preceding 
recitals: — 

"And  whereas  the  said  A.  B.  and  C.  D.  are  seised  of 
the  hereditaments  hereinafter  granted  in  fee  simple  in 
possession  as  [oo-parceners]  tenants  in  common  in  equal 
shares,  and  they  have  agreed  to  sell  the  same  free  from 
incumbrances  to  the  said  E.  F.  for  the  sum  of  £ ." 

(6)  These  words  have  a  clear  purpose  and  effect  and  are  better 
retained;  see  Ex  parte  Dawes,  17  Q.  B.  D.  275. 
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Reoeipt. 

Operatiye 
words. 


of  £ this  day  paid  to  the  said  A.  B.  and  C.  D.  by 

the  said  E.  F.  (the  receipt  whereof  the  said  A.  B.  and 
C.  D.  hereby  acknowledge),  they,  the  said  A.  B.  &  C.  D., 
according  to  their  several  and  respective  shares,  each  as 
BENEFICIAL  OWNER  of  onc  equal  undivided  moiety  (a),  Do, 
and  each  of  them  doth  hereby  grant  unto  the  said  E.  F., 
his  heirs  and  assigns  [^parcels — supra^  pp.  128,  131,  &c.]. 
To  HOLD  the  premises  unto  and  to  the  use  of  the  said 
E.  F.,  his  heirs  and  assigns  (6).     In  witness,  &c.  (c). 

THE  SCHEDULE  above  referred  to. 


Operative 
words  of 
aRsorazioebj 
tenants  in 
oominon. 


Proviso  limit- 
ing liability 
under  cove- 
nants for  title. 


(a)  The  following  is  anotlier  form  which  may  be  used  where  the 
title  recited  is  more  complex : — 

^*  As  and  according  to  and  as  beneficial  owners  of  the 
estates,  shares,  and  interests  to  which  they  respectively 
claim  to  be  entitled  as  hereinbefore  is  mentioned,  and  as 
to  all  other  (if  any)  the  estates,  shares  and  interests  which 
they  respectively  are  entitled  to  or  can  dispose  of." 

{b)  If  the  grantors  were  joint  tenants  the  words  "  according  to 
their  several  and  respective  shares,"  would  be  omitted,  and 
for  the  words  immediately  following,  the  words  "  as  beneficial 
OWNERS  do  and  each  of  them  separately  as  beneficial 
OWNER  doth,"  would  be  substituted,  and  the  following  proviso 
might  be  added  : — 

"  Provided  always,  that  the  total  amount  recoverable 
from  each  of  them,  the  said  A.  B.  and  C.  D.,  or  from  his 
or  her  heirs,  executors,  or  administrators  by  way  of 
damages,  in  respect  of  any  breach  or  breaches  of  the 
respective  covenants  impUed  on  the  part  of  them,  the 
said  A.  B.  and  C.  D.  respectively,  shall  not  exceed  the 
sum  of  £ ." 

(c)  Where  one  of  the  vendors  is  an  infant,  and  it  is  not  desired, 
on  the  ground  of  expense  or  otherwise,  to  proceed  in  respect  of  his 
share  under  the  Settled  Land  Act,  1882  (App.  VII.,  infra),  ss.  59 
and  60,  the  infant  may  be  made  a  party  to  the  conveyance,  the  other 
vendors  covenanting  for  his  execution  upon  attaining  twenty-one, 
and  his  share  of  the  purchase-money  being  retained  in  the  meantime 
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IX. 

Conveyance  to  a  Sub-purchaser.  Pmckdent 

IX. 


TO  ▲  BUB- 
PUBGHASEB. 


This  indenture,  made,  &c.,  BETWEEN  A.,  of,  &c. 

[tendor]y  of  the  first  part,  B.,  of,  &c.  [orighml  purcha8er]y 

Parties. 
by  tlie  purchaser.    The  foUowing  variations  of  the  Precedent  in 
the  text  are  adapted  to  the  case  mentioned : — 

"And  whereas  the  said  [in/ant^  is  made  a  party  to  Recital  that 
these  presents  to  the   intent  that  he  shall   execute  the  ^r^^™*  ^ 
same  if  and  when  he  attains  the  age  of  twenty-one  years. 
And  whereas  it  has  been  agreed  that  the  parties  hereto  —of  agree- 

of  the parts  shall  enter  into  the  covenant  herein-  ™^er  i^rti^ 

after  on  their  parts  oontedned,  and  that  these  presents  for  covenant. 
shall  contain  the  agreement  and  declaration  hereinafter 
appearing." 

"  And  the  said  parties  hereto  of  the parts  do,  and  S^'^^*  ^^ 

as   separate  covenants  also  each   of  them  doth,  hereby  parties  that 

covenant  with  the  said  E.  F.  that  the  said  [in/anf]  if  ^^^teat2i. 

and  when  he  attains  the  age  of  twenty-one  years,  or  in 

the  event  of  his  death  under  that  age,  his  heirs  shall,  at 

the  request  of  the  said  E.  F.,  his  heirs  or  assigns,  and  at 

the  cost  of  the  parties  hereto  other  than  the  said  E.  F., 

or  of  some  or  one  of  them,  execute  these  presents  or  such 

other  instrument  as  shall  be  necessary  or  proper,  and  as 

the  said  E.  F.,  his  heirs  or  assigns,  shall  require  for  the 

purpose  of  confirming  these  presents,  and  the  assurance 

by   the  said    [in/anf]    purported    to  be    hereby   made. 

And  it  is  hereby  agreed  and  declared  that  the  sum  of  Agreement 

rt  -L    •         XI         1  P   Ai  •  -I    r .    y     iT    •        1  .  -   as  to  infant  8 

£ ,  bemg  the  snare  oi  the  said  iinfantj  m  the  said  share  of  the 

purchase  price  of  £ shall  remain  in  the  hands  of  the  ^^^^*'*®' 

said  E.  F.,  and  bear  interest  at  the  rate  of  £ per  meanwhile. 

cent,  per  annum,  and  that  the  same  sum  of  £ and 

the  interest  thereon  shall  be  paid  to  the  said  [in/ant'}  or 
his  heirs  upon  his  or  their  executing  these  presents,  or 
sooh  other  instrument  as  aforesaid,  pursuant  to  the 
covenant  in  that  behalf  hereinbefore  contained." 
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Beoeipt. 


OperatiTO 
words. 


Habendum. 


of  the  second  part,  and  C,  of,  &o.  {_8ub'purcha8er]y  of  the 
third  part.  Whereas  the  said  A.  is  seised  of  the  heredita- 
ments hereinafter  granted  in  fee  simple  in  possession  free 
from  inoumbranoes.  And  whereas  the  said  A.  lately 
agreed  with  the  said  B.  for  the  sale  to  him  of  the  said 
hereditaments  for  the  sum  of  £100,  but  no  conveyance 
thereof  has  been  made  to  the  said  B.  And  whereas  the 
said  B.  has  agreed  with  the  said  C.  for  the  sale  to  him  of 
the  said  hereditaments  at  the  price  of  £150.  Now  this 
INDENTURE  wiTNEssEi  H  that  in  pursuancc  of  the  said  agree- 
ments and  in  consideration  of  the  sum  of  £150  this  day 
paid  by  the  said  C.  as  to  £100  part  thereof  to  the  said  A. 
at  the  request  of  the  said  B.  (the  receipt  whereof  the  said 
A.  doth  hereby  acknowledge),  and  as  to  £50,  the  residue 
thereof,  to  the  said  B.  (the  receipt  wheyeof  he  doth  hereby 
acknowledge),  he,  the  said  A.,  as  beneficial  owner  at  the 
request  of  the  said  B.,  doth  hereby  grant,  and  he,  the  said 
B.,  as  beneficieil  owner,  doth  hereby  grant  and  confirm 
unto  the  said  C.  and  his  heirs  [parcels — ^pp.  128,  131],  to 
HOLD  the  premises  unto  and  to  the  use  of  the  said  C,  his 
heirs  and  assigns.  [^Acknowledgment  and  undertaking  by 
A.  as  to  title  deeds  if  required^  supra,  p.  132.] 

THE  SCHEDULE  above  referred  to. 


Pbectedemt 
X. 

BT  MOBTOAOOB 

▲ND 

M0BTO1.0EE. 

Parties. 

Reoitalof 
mortgage. 


Conveyance  bt/  Mortgagor  and  Mortgagee  (a). 
This  INDENTUEE,  made,  &c.,  between  A.,  of,  &c. 
[mortgagee'},  of  the  first  part,  B.,  of,  &c.  [mortgagor  and 
vendor],  of  the  second  part,  and  C,  of,  &c.  [purchaser'],  of 

the  third  part.   Whereas,  by  an  indenture  dated  the 

day  of ,  and  expressed  to  be  made  between  the  said 

B.,  of  the  one  part,  and  the  said  A.  of  the  other  part,  in 
consideration  of  £ by  the  said  A.  paid  to  the  said  B., 

(a)  Compare  the  third  of  the  short  forms  of  Deeds  in  Schedule  IV. 
to  the  Oonv.  Act,  1881  (App.  IV.,  in/ra). 
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the  said  B.  did  grant  the  hereditaments  hereinafter  granted    Pbecedent 

[together  with  other  hereditaments],  unto  and  to  the  use         1 

of  the  said  A.,  his  heirs  and  assigns,  subject  to  a  proviso  in  ^^  mobtoaooe 
the  indenture  now  in  recital  contained  for  redemption  of    mobtoaobe. 
the  same  hereditaments  on  payment  by  the  said  B.,  his 
heirs,  executors,  administrators,  or  assigns,  unto  the  said 
A.,  his  executors,  administrators,  or  assigns,  of  the  sum  of 

£ ,  with  interest  for  the  same  after  the  rate  therein 

mentioned  on  the  day  thereby  appointed.    And  whereas  Contract 
the  said  B.  has  agreed  with  the  said  C.  for  the  sale  to  him   °' 
of  the  said  hereditaments,  in  fee  simple  in  possession,  free 

from  incumbrances,  for  the  sum  of  £ ,  And  whereas  Thatmort- 

the  said  sum  of  £ is  now  owing  to  the  said  A.,  but  all  ^fuirdue^ 

interest  for  the  same  has  been  paid  down  to  the  date  of  *^?,^i°  ^ 
these  presents,  and  it  has  been  agreed  that  the  sum  of  purchase^"  ^ 

£ part  of  the  said  purchase-money  shall  be  paid  to  ^^^^7- 

the  said  A.  in  satisfaction  [towards  discharge]  of  the  said 
mortgage  debt,  and  that  he  shall  join  in  these  presents  in 
manner  hereinafter  appearing.      Now  this  indenture  Witneeseth. 
WITNESSETH,  that  in  pursuance  of  the  said  agreements,  and 

in  consideration  of  £ ,  to  the  said  A.  this  day  paid  by  Conaidera- 

the  said  C.  at  the  request  of  the  said  B.  (the  receipt  whereof  R^oeiDt 

the  said  A.  doth  hereby  acknowledge),  and  of  £ to  the 

said  B.  this  day  paid  by  the  said  C.  (the  payment  and 
reoeipt  respectively  of  which  said  sums  of  £- —  and 

£ ,  making  together  the    said    purchase-money   of 

£ ,  the  said  B.  doth  hereby  acknowledge),  he  the 

said  A.,  AS  mortgagee  and  by  the  direction  of  the  said  B.,  Operatiye 

doth  hereby  grant,  and  he  the  said  B.,  as  beneficial 

OWNER,  doth  hereby  grant  and  confirm  unto  the  said  C. 

and  his  heirs  [joarcefe— pp.  128,  131,  &c.],  to  hold  the  Habendum. 

premises  unto  and  to  the  use  of  the  said  C,  his  heirs  and 

assigns,  discharged  from  all  principal  monies  and  interest 

secured  by,  and  from  all  claims  under,  the  hereinbefore 

recited  indenture.    And  the  said  B.  doth  hereby  acknow-  Acknowledg- 

,  meDt  and 

ledge  the  right  of  the  said  C.  to  production  of  the  herein-  undertaking 
before  recited  indenture,  and  to  delivery  of  copies  thereof,  m^^  title 
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BTKOBTQAOOB 

AND 

MOBTQAOBB. 


Pbkobdbnt    and  undertake  for  the  safe  custody  thereof  (a).    In  wiT- 

__L  NESS,  &o. 

THE  SCHEDULE  above  referred  to. 

(a)  See  supra^  p.  132,  n.  (6).  This  clause  will  of  course  be  omitted 
if  the  mortgage  deed  be  handed  over.  And  where  the  mortgage 
was  made  on  or  after  the  Ist  of  January,  1882,  the  mortgagee  might 
be  compelled  under  sect.  16  of  the  Conv.  Act,  1881  (App.  IV.  i«/ra), 
to  produce  the  deed,  even  without  an  express  acknowledgment,  if 
the  purchaser  be  within  the  definition  in  sect.  2  (vi.)  of  the  word 
mortgagor y  which  seems  somewhat  doubtful. 

When  the  mortgage  debt  is  not  fully  paid  off,  the  clause  will  take 
the  following  form : — 

"  And  the  said  A.  doth  hereby  acknowledge  the  right  of 
the  said  C.  to  production  of  the  hereinbefore  recited  inden- 
ture, and  to  delivery  of  copies  thereof,  and  the  said  B.  doth 
hereby  covenant  with  the  said  C.  that  he  the  said  B.,  his 
heirs  or  assigns,  after  the  hereinbefore  recited  indenture 
shall  have  come  into  his  or  their  possession  will,  upon  the 
request  and  at  the  cost  of  the  said  C,  his  heirs  or  assigns, 
execute  and  deliver  to  him  or  them  a  proper  statutory 
undertaking  for  the  safe  custody  thereof,  and  in  the  mean- 
time keep  the  same  indenture  safe,  whole,  uncancelled  and 
imdefaced,  unless  prevented  from  so  doing  by  fire  or  other 
inevitable  accident." 

There  is  some  difficulty  in  relation  to  the  undertaking  in  such, 
a  case,  because  the  indenture  wiU  probably  remain  in  the  actual 
possession  of  the  mortgagee.  In  the  case  of  a  mortgage  made  on  or 
after  the  1st  January,  1882,  it  may  be  thought  that  by  virtue  of 
the  Conv.  Act,  1881,  s.  16,  if  not  otherwise,  the  indenture  must  be 
considered  as  in  the  constructive  possession  or  control  of  the  mort- 
gagor, but  this  view  has  not  been  generally  accepted  in  the  profes- 
sion ;  and  it  should  be  borne  in  mind  that  an  undertaking  by  a 
person  not  in  possession  of  the  document  would  presumably  not 
operate  under  the  statute,  and  might  create  a  more  onerous  liability 
than  that  imposed  by  the  statute. 
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XI. 


CoNVBYANCE  in  fee  of  Eegistered  Freeholds  not  intended    ^^^^^ 
for  Eegistration  (a). 

This  INDENTUEE,  made,  &c.,  between  A.,  of,  &o. 
[rew/ar],  of  the  first  part,  B.,  of,  &c.  ^incumbrancer],  of 
the  second  part,  and  C,  of,  &e.  \_purchaser'],  of  the  third 


OP  B£0I8TEBED 

FBBEHOLDB 
NOT  INTENDED 

FOB 
BE0I8TBATI0N. 


part.    Whereas  the  said  A  is  the  registered  proprietor  of  j^pi|.ai  ^f 
the  hereditaments  hereinafter  granted,  with  an  absolute  regifltered 
title  [or  with  a  qualified  title  subject  to  the  qualifications 
set  forth  in  the  schedule  hereto,  and]  subject  to  the  incum- 
brance following,  that  is  to  say  :  a  charge  for  £ ,  with 

interest  at  the  rate  of  £ per  cent,  per  annum,  of  which 

the  said  B.  is  the  registered  proprietor.     And  whereas  Contract  for 
the  said  A.  has  agreed  with  the  said  C.  for  the  sale  to  him 
of  the  said  hereditaments  in  fee  simple  in  possession  [sub- 
ject to  the  qualifications  set  forth  in  the  said  schedule,  but] 
free  from  incumbrances,  for  the  sum  of 8.  (6).     And  That  charge 


(a)  See  supra,  pp.  93 — 95. 

(h)  If  A.  is  registered  with  a  possessory  title,  or  with  a  qualified 
title,  but  the  sale  is  not  made  subject  to  any  qualifications,  it  is 
apprehended  that  the  following  recitals  should  be  substituted  for 
those  above : — 

"  Whereas  the  said  A.  is  seised  of  the  hereditaments  Recital  of 
hereinafter  granted  for  an  estate  in  fee  simple  in  posses-  ^  refffst^* 
aon,  subject  to  the  incumbrance  following   (that  is  to  charge; 

say):  a  charge  for  £ ,  with  interest  at  the  rate  of 

£ per  cent,  per  annum,  of  which  the  said  B.  is  the 

registered  proprietor.    And  whereas  the  said  A.  is  regis-  —of  regis- 
tered as  the  proprietor  of  the  said  hereditaments,  with  a  poesT^c^ 
possessory  [qualified]  title.     And  whereas  the  said  A.  or  qualified 
has  agreed  with  the  said  C.  for  the  absolute  sale  to  him  _Qf 'g-ree- 
of  the  said  hereditaments  in  fee  simple,  free  from  incum-  ment  for  sale. 


trances,  for  the  sum  of  £- 
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is  to  be  paid 
off  out  of 
purohase- 
monej. 

Wifenesseth. 

Beceipt. 


Operative 
words. 


Parcels. 


Habendum. 


Extension  of 
covenant  for 
further  assur- 
ance of  land  to 
be  registered. 


Appointment 
of  purchaser 
as  attorney  to 
execute 
further 
assurances. 


WHEREAS  all  interest  upon  the  said  sum  of  £ has  been 

paid  to  the  said  B.  down  to  the  date  of  these  presents, 

and  it  has  been  agreed  that  the  said  sum  of  £ shall 

be  paid  off  out  of  the  said  purchase-money,  and  that  the 
said  B.  shall  join  in  these  presents  in  manner  hereinafter 
appearing.  Now  this  indenture  witnesseth,  that  in 
pursuance  of  the  said  agreements,  and  in  consideration  of 

£ to  the  said  B.  this  day  paid  by  the  said  C.  at  the 

request  of  the  said  A.  (the  receipt  whereof  the  said  B. 

doth  hereby  acknowledge),  and  of  £ to  the  said  A, 

this  day  paid  by  the  said  C.  (the  payment  and  receipt 

respectively  of  which  said  sums  of  £ and  £ , 

making  together  the  said  purchase-money  of  £ ,  the 

said  A.  doth  hereby  acknowledge),  he,  the  said  B.,  as 
mortgagee,  by  the  direction  of  the  said  A.,  doth  hereby 
grant,  and  he,  the  said  A.,  as  beneficial  owner,  doth 
hereby  grant  and  confirm  unto  the  said  C.  and  his  heirs, 
ALL  [&c.,  parcels — pp.  128,  131,  being  [part  of]  (a)  the 

registered    land   comprised    in    the  title   No.   ,  in 

the  parish  of ,  in  the  district  of ,  and  county  of 

],  TO  HOLD  the  premises  unto  and  to  the  use  of  the 

said  C,  his  heirs  and  assigns  [subject  to  the  qualifications 
set  forth  in  the  schedule  hereto,  but]  discharged  from  all 
principal  monies  and  interest  secured  by  and  from  all 
claims  under  the  said  registered  charge,  and  all  liability 
in  respect  thereof.  And  it  is  hereby  agreed  and  declared 
that  the  covenant  herein  on  the  part  of  the  said  A.,  by 
statute  implied  for  further  assurance  of  the  said  premises, 
shall  extend  to  the  making  and  doing  of  every  assurance 
and  thing  necessary  for  enabling  the  said  C.  to  be  regis- 
tered as  proprietor  of  the  said  premises  with  an  absolute 
[possessory]  title.  And  the  said  A.  doth  hereby  appoint 
the  said  C,  his  heii*s  and  assigns,  the  attorney,  or  attor- 
neys, of  him  the  said  A.,  in  his  name  and  on  his  behalf, 
to  execute  and  do  every  or  any  such  assurance  and  thing 


(cf)  A  simple  reference  to  the  register  will  often  Bufficse. 
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as  aforesaid.     [^Acknowledgment  and  undertaking  as  to  docu-    Pbbobdsrt 
fnents  of  title   \f  required^  supra,  pp.    139,   140.]      In 

WITNESS,  &0.  0FEE0I8TKBBD 
FBBEHOLDS 

THE  SCHEDULE  above  referred  to.  not  intbndbd 

FOB 

BBGisnunoN. 


xn. 

Conveyance  by  a  Mortgagee  under  a  Power  op  Sale,      PaaoFDEHT 

XII 

THE  Mortgagor  not  being  a  Party.  1 

This  indenture,  made,  «Sbo.,  BETWEEN  A.,  of,  &c.      ^LoS^" 
[nwrtgagee']^  of  the  one  part,  and  B.,  of,  &o.,  widow  [pur-  p^^^^^^ 
chaser],  of  the  other  part.     Whereas,  &c.     [Recite  the  Recital  of 
mortgage  ut  supra,  p.  138,  and  (except  u:here  the  mortgage  mortgage, 
contains  no  express  power  of  sale,  such  power  being  supplied 
by  the  statutory  provisions  of  either  23  8f  24  Vict.  c.  145, 
Part  IL,  or  the  Conv.  Act,  1881,  Appefidix  IV.,  infra) 
recite  also  the  power  to  sell  and  convey,  the  power  to  give 
rece^ts,  and  the  clauses,  if  any,  protecting  the  purchaser 
against  defects  in  a  due  exercise  of  the  power,  verbatim,  or 
as  on  pp.  144,  145,  infra,  without  the  clause  restrictive  of 
the  power  of  sale,  and  without  the  trusts  of  the  purchase^ 
money.]     And  whereas  the  said  A.,  in  exercise  of  the  —and  of  the 
said  power  of  sale  [or,  if  it  be  the  Jact,  in  exercise  of  the  sale, 
power  for  that  purpose  given  to  or  vested  in  him  as  such 
mortgagee  as  aforesaid  by  the  Statute  23  &  24  Vict.  c.  145, 
or  the  Conveyancing  and  Law  of  Property  Act,  1881] 

has  agreed  to  sell  to  the  said  B.,  at  the  price  of  £ ,  the 

fee  simple  in  possession  of  the  said  hereditaments  herein- 
after granted.   Now  this  indenture  witnesseth,  that  for  Witnesseth. 

effectuating  the  said  sale,  and  in  consideration  of  £ 

this  day  paid  to  the  said  A.  by  the  said  B.  (the  receipt  Receipt. 

whereof  the  said  A.  doth  hereby  acknowledge)  he,  the 

said  A.,  AS  mortgagee,  doth  hereby  grant  unto  the  said 

B.,  her  heirs  and  assigns  [parcels,  pp.  128,  131,  &c.],  to 

HOLD  the  premises  unto  and  to  the  use  of  the  said  B.,  Habendom. 
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fee  discharged 
from  the 
mortgage 
debt. 


her  heirs  and  assigns  for  ever,  discharged  from  all  equity 
of  redemption  and  claims  under  the  hereinbefore  recited 
indenture  {a).    In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 


Fbecedbnt 
XIII. 

BT  BEIB  AND 

EXECX7T0B8  OF 

MOBTOAUBE. 

Parties. 


Recital  of 
mortgage; 


XIII. 

Conveyance  by  the  Heir  and  Executors  (/a  Mortgagee 
on  a  Sale  under  a  Power  o/Sale. 

This  INDENTUEE,  made,  &o.,  between  A.  B.,  of,  &c. 
[heir-at'laiv  of  mortgagee']  (6),  of  the  first  part,  C.  D.,  of, 
&c.,  and  E.  F.,  of,  &c.  [executors  of  mortgagee  and 
vendors]^  of  the  second  part,  and  G.  H.,  of,  &c.  [pur- 
chaser'],  of  the  third  part.     Whereas,  by  an  indenture 

dated  the  day  of  ,  1870,  &c.  [recital  of  the 

mortgagCy  ut  supra,  p.  138.  RecitCy  also,  the  power  to  sell 
and  convey  verbatim,  to  the  extent  indicated  in  Precedent  XII., 
or  proceed  thus : — **  And  it  was  by  the  said  ind«iture 
provided  that  it  should  be  lawful  for  the  said  [fnortgagee], 
his  executors,  administrators,  or  assigns,  in  certain 
events,  to  sell  and  dispose  of  the  said  hereditaments,  and 

(a)  A  mortgagee  formerly  covenanted  only  that  he  had  not 
incumbered  the  property,  and  his  implied  covenant  under  sect.  7 
(1),  F.  of  the  Conv.  Act,  1881  (App.  IV.,  infra),  is  to  the  same 
effect,  but  as  the  purchaser  obtains  the  benefit  of  the  absolute 
covenants  by  the  mortgagor  contained  in  the  mortgage  deed,  he  is 
in  a  better  position,  if  the  mortgagor  be  not  a  party,  than  he  would 
be  if  the  mortgagor  joined  in  the  conveyance. 

{b)  The  statutory  power  to  convey  given  to  the  personal  repre- 
sentative of  a  mortgagee,  by  sect.  4  of  the  V.  &  P.  Act,  1874  (App.  EE., 
infra),  did  not  apply  to  a  conveyance  on  sale  under  the  power  of  sale 
in  the  mortgage.  In  re  White's  Mortgage,  W.  N.  1881,  p.  115,  29 
W.  R.  820.  However,  on  a  sale  by  the  executors  of  a  mortgagee 
dying  after  the  31st  December,  1881,  the  conveyance  by  the  heir 
is  not  necessary,  as  the  estate  vests  in  the  executors,  who  can  convey 
it.  See  the  Conv.  Act,  1881  (App.  IV.,  infra),  s.  30  (by  which  s.  4  of 
the  V.  &  P.  Act,  1874,  is  repealed),  and  cf.  sect.  21,  and  sect.  2  (vi.). 
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that,  on  a  sale  by  the  executors  or  administrators  of  the     Pbecedent 

XIII 

said  [mortgagee']  J  the  heirs  of  the  said  [mortgagee']  should         ' 

convey  the  legal  estate  as  the  said  executors  or  adminis-  ^^  hkie  aot) 
tratore  should  direct  (a),  and  that  the  receipt  of  the  said  mobtoaokb. 
[mortgagee']^  his  executors,  or  administrators,  should  be  a 
sufficient  discharge  to  the  purchaser,  and  that  the  sale 
should  be  good  as  to  a  purchaser  whether  the  events  had 
or  had  not  happened  on  which  the  power  of  sale  was  to 
arise,  and  notwithstanding  any  impropriety  or  irregu- 
larity in  the  sale."]     And  whereas  the  said  [mortgagee]  —of  will  and 

duly  executed  his  will  dated  the day  of ,  1870,  mortgagee; 

and  thereby  appointed  the  said  C.  D.  and  E.  F.  executors 
thereof,  but  did  not  thereby  devise  the  legeil  estate  (6)  in 

the  said  hereditaments,  and  died  on  the day  of , 

1874,  leaving  the  said  A.  B.  his  heir-at-law,  and  without 
having  revoked  or  altered  his  said  will,  and  the  same 

was  proved  by  the  said  C.  D.  and  E.  F.  in  the 

Eegistry  of  the  Court  of  Probate,  on  the  day  of 

,  1874  (c).    And  whereas  the  said  0.  D.  and  E.  P.,  ;^'3X*™*'* 

(a)  This  clause  would  not  "be  referred  to  if  the  mortgagee  died 
after  the  31st  December,  1881  (see  the  preceding  note). 

(b)  As  to  what  words  are  sufficient  to  pass  the  legal  estate  in 
mortgaged  hereditaments,  see  1  Jarm.  Wills,  oth  ed.,  pp.  647  et  seq,; 
and  the  cases  of  Lewis  v.  Matthews,  L.  E.  2  Eq.  177 ;  Re  Steven* s 
Will,  L.  R.  6  Eq.  597 ;  Martin  v.  Laverton,  L.  R.  9  Eq.  563 ;  Re 
Packman  and  Moss,  1  C?h.  D.  214 ;  Re  Brown  and  Sibly^s  Contract, 
3  Ch.  D.  1 56 ;  Re  Smith's  Estate,  4  Ch.  D.  70  ;  and  Re  Bellis's  Trusts, 
5  Ch.  D.  504.  The  absence  of  such  a  devise  would  be  of  course 
immaterial  under  the  circumstances  referred  to  in  the  two  last 
preceding  notes. 

(c)  The  recital  is  applicable  to  wills  proved  at  any  time  from 
11th  January,  1858,  when  the  Court  of  Probate  Act,  1857  (20  &  21 
Vict,  c  77),  came  into  operation,  up  to  Ist  of  November,  1875,  when 
the  Supreme  Court  of  Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
came  into  operation.  Before  the  former  date  the  probate  would  be- 
in  the  proper  Ecclesiastical  Court,  usually  the  Prerogative  Court  of 
Canterbury,  and  must  be  recited  accordingly.  From  the  latter  date* 
the  jurisdiction  of  the  Probate  Court  has  been  transferred  to  the 
Prohate,  Divorce,  and  Admiralty  Division  of  Her  Majesty's  High 
Court  of  Justice  (usually  referred  to  in  testamentary  matters  as 

D.— C.P.  10 
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XOBTQAQEB. 

Witneeseth. 


Beoeipt. 


Habendum. 


in  exercise  of  the  said  power  of  sale,  have  agreed  with 
the  said  G.  H.  for  the  sale  to  him  of  the  said  heredita- 
ments, in  fee  simple  in  possession  free  from  incumbrances, 

at  the  price  of  £ .    Now  this  indentore  witnesseth, 

that  for  effectuating  the  said  sale,  and  in  consideration 

of  £ to  the  said  C.  D.  and  E.  V.  this  day  paid  by 

the  said  Q-.  H.  (the  receipt  whereof  the  said  0.  D.  and 
E.  F.  hereby  acknowledge),  the  said  A.  B.,  as  trustek 
and  by  the  direction  of  the  said  0.  D.  and  E.  F.,  as 
executors  of  the  said  {_mortgagee]  doth  hereby  grant,  and 
they,  the  said  C.  D.  and  E.  F.,  as  mortgagees  and  as 
PERSONAL  representatives  of  the  said  ^mortgagee]  do,  and 
each  of  them  doth,  hereby  grant  and  release  unto  the  said 
G.  H.  and  his  heirs  [parcels,  pp.  128,  131,  &c.]  to  hold 
the  premises  unto  and  to  the  use  of  the  said  G.  H.,  his 
heirs  and  assigns,  discharged  from  all  equity  of  redemp- 
tion and  claims  under  the  said  indenture  of  the day 

of (a).     In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 


Parties. 


XIV. 

Pbbobdbmt        Conveyance  in  Fee  of  an  Equity  of  Eedemption  (6). 

XIV.  ^  /  \  / 

m'^oF     This  indenture,  made,  &c.,  BETWEEN  A.,  of,  &o. 
AKBQuiTTOP   [vendor]y  of  the  one  part,  and  B.,  of,  &c.  [purchaser],  of 

BEDSMPnON. 

"the  Probate  Divisiou  of  the  High  Court  of  Justice"),  and  the 
description  of  the  Court  in  the  recital  must  be  altered  accprdingly, 

or  the  probate  may  be  recited  as  **  in  the Eegistry  "  simply, 

it  being  a  matter  of  necessity  that  the  Eegistry  referred  to  is  that  of 
Probate. 

(a)  See  as  to  what  covenants  are  implied  under  this  conveyance, 
the  Conv.  Act,  1881,  s.  7  (1)  (App.  IV.,  infra). 

{h)  An  equity  of  redemption,  which  is  merely  the  right  to  call  for 
a  conyeyanoe  of  the  legal  estate  on  payment  of  the  mortgage  debt, 
is  usually  conveyed  in  the  same  manner  as  a  legal  estate.  It  has 
been  usually  considered  that,  if  the  vendor  was  married  before  the 
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the  other  part.     Whereas,  &o.     \_Recite  the  mortgage  and    Pmobdbmt 
the  state  of  the  mortgage  debt,  supra,  p.  138.]  And  whereas        \_ 
the  said  A.  has  agreed  to  sell  to  the  said  B.  the  fee  simple     ^ ™oy 
in  possession  of  the  said  hereditaments  hereinafter  granted,    bbdskftiok. 
subject  to  the  payment  of  the  principal  monies  and  interest  R^tal  of  the 
intended  to  be  secured  by  the  hereinbefore  recited  inden-  mortgage,  the 
ture  {a)y  but  free  from  other  incumbrances,  at  the  price  of  Jg^^  ^^  the 

£ .    Now  THIS  INDENTDRE  WITNESSETH,  that  in  purSU-  contract  for 

ance  of  the  said  agreement  and  in  consideration  of  £ whieflseth 

to  the  said  A.  this  day  paid  by  the  said  B.  (the  receipt  Conaidera- 
whereof  the  said  A.  doth  hereby  acknowledge),  he  the  *ion. 
said  A.,  AS  beneficial  owner,  doth  hereby  grant  unto  ^^-^^^P*- 
the  said  B.,  his  heirs  and  assigns  Iparcels^  pp.  128,  131, 
&c.],  TO  hold  the  premises  unto  and  to  the  use  of  the  Habendum, 
said  B.,  his  heirs  and  assigns,  subject  to  the  payment  of  Subject  to  the 
the  principal  monies  and  interest  owing  on  the  security  of  ™    ^^' 
the  hereinbefore  recited  indenture.  And  the  said  B.  doth  Covenant  by 


hereby  covenant  with  the  said  A.  that  he  the  said  B.,  his  MymortgaKo 
heirs,  executors,  administrators,  or  assigns  will  pay  to  the  •  ^^°^ 


said  [fnortgagee'],  his  executors,  administrators,  or  assigns,  vendor. 

the  said  principal  sum  of  £ ,  and  all  interest  due  and 

to  become  due  for  the  same  as  and  when  payment  thereof 
respectively  shall  be  lawfully  demanded  by  him  or  them, 

1  fit  of  January,  1834,  to  a  woman  living  at  the  time  of  the  sale, 
and  the  mortgage  was  subsequent  to  the  marriage,  the  wife  should 
join  in  the  conveyance.  See  Davidson's  Prec.  Conv.  4th  ed.  vol.  ii. 
pi  L  p.  450,  in  note ;  but  see  now  Dawson  v.  Bank  of  Whitehaveny 
6  Ch.  D.  218,  and  compare  Meek  v.  Chamberlain,  8  Q,  B.  D.  31. 

(a)  As  the  purchaser  takes  subject  to  the  mortgage  debt,  he 
should  ascertain  by  enquiry  of  the  mortgagee  what  is  the  actual 
state  of  the  debt.  The  enquiry  should  be  made  in  writing,  and  it 
should  be  stated  that  the  enquiry  is  made  on  behalf  of  an  intending 
purchaser.  The  purchaser  will  be  bound  to  indemnify  the  vendor 
against  the  mortgage  debt  {Waring  v.  Ward^  7  Ves.  337),  and 
therefore  no  covenant  to  that  effect  is  necessary,  but  such  a  covenant 
is  usuaL  If  the  vendor  shoidd  be  sued  on  his  covenant  in  the 
mortgage,  he  wiU  acquire  a  new  right  to  redeem.  See  Kinnaird  v. 
Trollop,  39  Ch.  D.  636.  But  this  right,  necessarily  arising  out  of 
the  purchaser's  default,  does  not  constitute  any  injury  to  him. 

10  (-2) 
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Pbbcbdent    and  will  keep  the  said  A.,  his  h^irs,  executors,  and  adminis- 
•^^'        trators  indemnified  against  the  payment  thereof  or  any 
part  thereof  respectively,  and  against  aU  proceedings,  costs, 
damages,  claims,  and  demands,  and  liability  for  non-pay- 
ment thereof  respectively  (a).     In  witness,  &c.  (6). 

THE  SCHEDULE  above  referred  to. 


XV. 

Peectobnt  Conveyance  of  an  Equity  0/ Redemption  by  t/ie 

Mortgagor  to  t/ic  Mortgagee. 


XV. 

BY  XOBT- 

OAOOBTO 

HOBTOAGKB. 


oAooBTo      I  HIS  INDENTURE,  made,  &c.,  between  A.,  of,  &c. 

rrkBTAAAW  7  7  1  »  ? 

[mortgagor'],  of  the  one  part,  and  B.,  of,  &c.  \mortgagee]y 
Recital  f  ^^  ^^®  othor  part.  Whereas,  &c.  [recital  of  mortgage  and 
mortgage        of  contract  of  sale y  ut  supra,  pp.  138, 189].      And  whereas 

-liri^rt* ^  the  said  sum  of  £ is  owing  to  the  said  B.,  but  all 

gage  mon^     interest  for  the  same  has  been  paid  down  to  the  date  of 
beretei^ ^  these  presents,  and  upon  the  treaty  for  the  said  sale,  it 

out  of  pur-       was  agreed  that  the  said  sum  of  £ should  be  retained 

ase-money,  -^^  ^j^^  ^^  -g  ^^^  ^|  ^j^^  ^^^  puTchase-money,  and  that 

—and  that       j^^  should  ffive  such  release  as  hereinafter  is  contained, 
release  should  __  *^  .^     ,    »  <• 

begiyen(c).       NoW   THIS   INDENTURE  WITNESSETH,  that  in  pUTSUanoe  of 

Witnesseth.      th©  gaid  agreements,  and  in  consideration  of  £ to 

^^nmdera-         ^.j^^  ^^j^  ^    ^^  ^^y  p^j^   -^^  ^^^  ^^^  -g ^  ^^j   making 

together  with  the  sum  of  £ retained  by  the  said  B.  as 

aforesaid  the  total  purchase-money  of  £ (the  receipt 

(a)  For  limitations  to  uses,  see  mpra^  p.  133.  If  they  are 
used,  the  reference  to  the  mortgage  debt  should  immediately  precede 
the  words,  "  To  such  uses." 

(6)  Where  the  land  is  situate  in  a  distriot  in  which  registration  is 
compulsory,  it  may  be  well  to  register  the  title  under  the  con- 
veyance, but  the  case  is  not  within  the  compulsory  provisions  of 
the  Land  Transfer  Act,  1897,  inasmuch  as  the  conveyance  does  not 
pass  the  legal  estate.    See  supra,  p.  84. 

(c)  This  is  sometimes  given  by  a  separate  instrument. 
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of  which  sum  of  £ so  paid  as  aforesaid  the  said  A.     Pebotdent 

doth  hereby  acknowledge),  and  of  the  release  hereinafter  * 

on  the  part  of  the  said  B.  contained,  he  the  said  A.,  as      b^  ^iobt- 
BENEFiciAL  OWNER,  doth  hereby  grant  and  release  unto  the    mobtoaobb. 
said  B.,  his  heirs  and  assigns  ^parcelsy  pp.  128,  131],  to  R^^eipt! 
HOLD  the  premises  unto  and  to  the  use  of  the  said  B.,  his  Operatiye 
heirs  and  assigns,  for  ever,  discharged  from  all  equity  of  ^<>"^- 
redemption    and  claims   under  the  hereinbefore  recited  ^*^>®^^**™- 
indenture.     And  in  pursuance  of  the  said  agreement  in  Release  from 
this  behalf,  and  in  consideration  of  the  premises,  the  said  debt5 
B.  doth  hereby  release  the  said  A.,  his  heirs,  executors,  and 

administrators,  from  the  said  sum  of  £ and  the  interest 

henceforth  to  become  due  for  the  same,  and  from  all  claims 
and  demands  in  respect  thereof,  or  otherwise  under  the 
hereinbefore  recited  indenture.    Provided  always,  never-  ProviKo  keep- 
theless,  and  the  said  B.  doth  hereby  declare,  that  the  said  i^?rtgage?rr^ 

sum  of  JE ,  and  the  interest  henceforth  to  become  due 

thereon,  shall  be  considered  and  kept  on  foot  as  a  subsisting 
charge  upon  the  said  premises  hereinbefore  granted  and 
released  for  the  benefit  of  the  said  B.,  his  heirs  and  assigns, 
and  as  a  protection  to  them  against  all  mesne  incumbrances, 
charges,  and  estates,  if  any  such  there  be.    In  witness,  &o. 


XVI. 

Conveyance  under  a  Power  o/'Salb  in  a  Settlement  (J).     Pbecedent 

XVI. 

This  indenture,  made,  &c.,  between  A.,  of,  &c.,      jj^j, 
and  B.,  of,  &c.  [renders,  donees  of  the  power  of  «afe],  of  the  ^"^^^^^  ^^^ 


(a)  Where  the  mortgagor  is  in  embarrassed  circumstances,  or  the  Parties, 
legal  estate  may  be  outstandiDg,  it  will  be  prudent  to  introduce 
this  declaration.    As  to  its  effect,  see  Adam$  v.  Angell,  5  Ch.  D. 
634;  Thome  v.  Conn,  [1895]  A.  C.  11. 

[h)  Sect  56  o!  the  Settied  Land  Act,  1882  (App.  VH.,  infra), 
?rQeeryeB  intact  all  the  powers  of  a  settlement  exerdseable  by  a 
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Pkkokdeht    first  part,  C,  of,  &c.  [tenant  for  life],  of  the  second  part,  and 

'        D.,  of,  &c.  [purchasor^y  of  the  third  part.     Whereas,  by 

UNDKB  A      an  indenture  dated  the day  of ,  and  expressed  to 

niA         he  made  between  [parties]  (being  a  settlement  made  in 
fagrxi^mmrr.   consideration  of  the  marriage  shortly  afterwards  solemnized 

Recital  of  the  between  the  said  and  ),  divers  hereditaments, 

including  the  hereditaments  hereinafter  appointed,  were 
limited  to  uses  which  have  failed  or  determined  by  the 

death  of  the  said [a  prior  tenant  for  life  tcith  remainder 

to  his  first  and  other  sons  in  tail],  without  issue,  and  subject 
thereto  to  the  use  of  the  said  C.  and  his  assigns  for  his  life 
without  impeachment  of  waste  with  divers  remainders  over; 
and  by  the  said  indenture  it  was  provided  that  [recite 
literally  tJie  powe)'  to  sell,  to  revoke  the  old  and  appoint  new 
iiseSy  and  to  give  receipts  to  purchasers  ;  or  proceed  thuSy  tcith 
variations  according  to  circumstances  :  "  It  should  be  lawful 
for  the  said  A.  and  B.,  with  the  consent  of  the  said  C,  to 
be  testified  by  writing  under  his  hand  and  seal,  to  sell  the 
said  hereditaments  thereby  limited,  or  any  of  them,  and 
for  the  purpose  of  effectuating  such  sale,  with  the  con- 
sent aforesaid,  to  revoke  the  uses  thereby  declared  of  the 
hereditaments  so  sold,  and  to  appoint  the  same  to  the 
purchasers  or  as  they  should  direct;  and  it  was  thereby 
also  declared  that  the  receipts  of  the  said  A.  and  B.  for 
the  purchase-money  should   be    sufficient  discharges  to 

— of  theoon-   purchasers"]  (a).    And  whereas  the  said  A.  and  B.  in 
tract  for  sale.    ^  -■  ^  ^ 

tenant  for  life,  or  by  trustees  with  his  consent,  or  otherwise;  but 
if  they  conflict  with  the  powers  given  by  the  Act  to  the  tenant  for 
life,  the  latter  are  to  prevail,  and  the  consent  of  the  tenant  for  life, 
or  if  several  persons  constitute  together  the  tenant  for  life  for  the 
purposes  of  the  Act,  then  (under  the  Settled  Land  Act,  1884, 
App.  Vin.,  infra,  sect.  6,  sub-sect.  (2))  of  one  of  these  persons,  is 
made  necessary  to  the  exercise  by  the  tmstees  of  the  settlement 
powers.  It  may  be  noticed  here  that,  under  sect.  33,  money  in  the 
hands  of  trustees  under  the  powers  of  a  settlement  may  be  applied 
in  the  same  manner  as  capital  money  arising  under  the  Act,  as  to 
which  see  Parts  VI.  and  VII.  of  the  Act,  and  sects.  34  and  36. 
(a)  Of  course,  this  recital  will  be  varied  according  to  the  terms 
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exercise  of  the  said  power  of  sale,  and  with  the  consent  of    Pbeoedbrt 

the  said  C.  (a),  have  agreed  with  the  said  D.  for  the  sale         ' 

to  him  of  the  said  hereditaments  hereinafter  appointed,  in      undeb  a 

-.,.  -nr  •  "LiJAl^       P0WEB0F8ALE 

fee  smiple  in  possession,  free  from  incumbrances,  tor  the         is  x 

sum  of  £ .    Now  this  indenture  witnksseth,  that,  ^ttl^oot. 

for  effectuating  the  said  sale,  and  in   consideration   of  Witnesseih. 

£ to  the  said  A.  and  B.  this  day  paid  by  the  said  D. 

(the  receipt  whereof  the  said  A.  and  B.  do  hereby  acknow-  K«<»ipt. 

ledge),  and  in  exercise  of  the  said  power  to  them  given  by 

the  hereinbefore  recited  indenture,  and  of  every  other 

power  enabling  them,  they  the  said  A.  and  B.,  as  trustees, 

and  with  the  consent  and  by  the  direction  of  the  said  C, 

directing  as  beneficial  owner  (ft),  do  hereby  revoke  all  Revocation  of 

the  uses  by  the  hereinbefore  recited  indenture  limited,  so  appointment 

far  as  relates  to  the  hereditaments  hereinafter  appointed,  ^  piiroliafi«r. 

and  do  hereby  appoint  (c),  that  [parcelSy  pp.  128, 131,  &c.] 

shall  henceforth  go  and  remain,  to  the  use  of  the  said  D., 

his  heirs  and  assigns.     Provided,  that  as  respects  the  Proviso 

reversion  or  remainder  expectant  on  the  life  estate  of  the  Ability  <§ 

said  C.  in  the  said  premises  and  the  title  to  and  further  tenant  for  life 
•'■  under  ni^ 

assurance  of  the  said  premises  after  his  death,  the  covenant  implied 
on  his  part  in  these  presents  implied  by  statute  shall  not  ^^®"^**' 
extend  to  the  acts,  deeds,  or  defaults  of  any  person  or 
persons  other  than  or  beside  himself  and  his  own  heirs  and 
persons  claiming  or  to  claim  through  or  in  trust  for  him, 

of  the  power ;  or  the  deed  may  be  framed  without  recitals,  like 
Precedent  VI.,  supra,  p.  130. 

(a)  It  is  usual  to  express  the  manner  of  testifying  consent ;  but 
see  supra,  p.  130,  n.  (c).  Observe  that,  as  noted  above,  the  consent 
of  the  tenant  for  life  is  necessary  to  the  exercise  of  the  powers, 
although  such  consent  may  not  be  required  by  the  settlement. 

(6)  Seethe  Conv.  Act,  1881  (App.  IV.,  infra),  s.  7.  The  direction, 
and  not  the  consent  only,  of  the  tenant  for  life  is  required  in  order 
that  covenants  for  title  on  his  part  may  be  implied. 

(c)  The  words  of  the  power  are,  as  far  as  possible,  to  be  need ;  if 
no  words  are  prescribed  (as  where  the  power  to  revoke  and  appoint 
ia  implied  only  from  the  power  to  seU),  the  word  **  appoint "  alone 
is  the  proper  word. 
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them,  or  some  of  them  (a)  [acknowledgment  and  under^ 
taking  by  C.  as  to  the  recited  indenture^  ut  supra^  p.  139]. 
In  witness,  &o.  (6). 

THE  SCHEDULE  above  referred  to. 


XVII. 

PmcBDBNT    Conveyance  by  a  Tenant  for  Life  under  the  Settled 
XVII. 


BTTBNAIIT 
FOB  LIFE. 

Parties. 


Land  Act,  1882,  o/*Land  and  a  Eight  of  Way  (c). 

This   INDENTUEE,  made  the  day  of    , 

19 — ,  between  a.,  of,  &o.  [tenant  for  life  and  r^wrfor],  of 


(a)  As  to  the  obligation  of  a  tenant  for  life  to  covenant  for  title  in 
a  conveyance  under  a  power  of  sale  exerciseable  with  his  consent, 
see  Earl  Poulett  v.  Hood,  L.  E,  5  Eq.  115,  and  Re  Sawyer  and 
Baring's  Contract,  W.  N.  1884,  p.  192  ;  53  L.  J.  Ch.  1104;  and  the 
remarks  in  Dart,  V.  &  P.,  6th  ed.,  pp.  619,  220 ;  and  also  Davidson's 
Prec,  vol.  ii.,  4th  ed.,  pt.  I.,  pp.  261,  262. 

{h)  As  to  land  situate  in  a  district  in  which  registration  is  com- 
pulsory, see  the  observations,  supra,  pp.  85  et  eeq. 

(c)  Under  the  Settled  Land  Act,  1882,  App.  VU.,  infra  (to  which 
the  reader  is  referred),  as  amended  by  the  Settled  Land  Act,  1884, 
App.  VIIL,  irt/ra,  the  Settled  Land  Act,  1887,  App.  IX.,  infra,  the 
Settled  Land  Act,  1889,  App.  X.,  infra,  and  the  Settled  Land  Act, 
1890,  App.  XI.,  tn/ra,every  tenant  for  life  (sect.  2,  sub-sects.  5  and  6) 
of  settled  land  (sect.  2,  sub-sects.  1,  2,  3,  and  10  (i.),  see  also  the  Act 
of  1890,  sect.  4),  not  being  an  infant  (sect.  60),  married  woman 
(sect.  61),  or  lunatic  (sect.  62),  and  notwithstanding  any  assignment 
of,  or  incumbrance  upon,  his  life  interest  (sect.  2,  sub-sect.  7,  and 
sect.  50,  sub-sect.  1 ;  see  also  sub-sect.  2,  and  sects.  61  &  52),  but 
subject  to  the  rights  of  assignees  and  incumbrancers  (sect.  50,  sub- 
sects.  3  and  4 ;  and  sect.  4  of  the  Act  of  1890),  has  (amongst  other 
powers)  power  (sect.  3  (i.),  see  also  sect.  17)  to  sell,  or  to  join  (sect.  19) 
with  co-owners  in  selling  (as  the  case  may  require),  the  settled  land 
or  any  part  thereof,  or  any  easement,  right,  or  privilege  of  any- 
kind  over  or  in  relation  to  the  same,  subject  to  certain  regulations 
respecting  sales  (sect.  4),  and  with  a  restriction  as  to  the  principal 
mansion-house  and  its  demesne  lands  (sect.  10  of  the  Act  of  1890), 
and  has  also  power  to  complete  the  sale  by  conveyance  (sect  20, 
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the  first  part,  B.,  of,  &c.,  and  C,  of,  &c.  [trustees  of  the 
settlement^,  of  the  second  part,  and  D.,  of,  &o.  [purchasei*'], 

and  see  sect.  55  and  sect.  6  of  the  Act  of  1890).  The  purchase- 
monej  (sect.  2,  sub-sect.  9)  must  be  paid  (sect.  22)  either  to  the 
trustees  of  the  settlement  (defined  by  sect.  2,  sub-sect.  8,  and  see 
seci  38,  and  sect.  16  of  the  Act  of  1890,  and  sect.  47  of  the  Trustee 
Act,  1893  (App.  XV.,  in/ra) ),  or  into  Court  (see  sect.  46),  at  the 
option  of  the  tenant  for  life,  but  in  the  former  case  not  to  fewer 
than  two  persons  (sect.  39),  unless  the  settlement  authorises  the 
receipt  of  capital  trust  money  of  the  settlement  by  one  trustee. 
Not  less  than  one  month's  notice  in  writing  of  the  intended  sale 
must  be  given  (sect.  45,  sub-sect.  1,  see  also  the  Act  of  1884, 
sect  5)  to  each  of  the  trustees  of  the  settlement,  of  whom  for  this 
purpose  there  must  be  two,  unless  a  contrary  intention  is  expressed 
in  the  settlement  (sub-sect.  2),  and  to  the  solicitor  (if  any)  of  the 
trustees ;  but  bond  fide  purchasers  are  not  bound  to  see  to  the 
giving  of  this  notice  (sub-sect.  3),  and  are  generally  protected 
(sect  54).  Ancillary  powers  of  entering  into  contracts  for  sale  to 
be  binding  on  the  land  (sect.  31),  of  transferring  any  incumbrance 
on  the  land  sold  to  any  other  part  of  the  settled  land  with  the  con- 
sent of  the  incumbrancer  (sects.  5  and  20,  see  also  sect.  24,  sub- 
^octs.  4  and  5),  and  of  dedicating  parts  of  the  settled  land  for  the 
general  benefit  of  the  residents  upon  it  (sect.  16),  are  also  given  to 
the  tenant  for  life,  who,  in  exercising  the  powers  of  the  Act,  is  to 
be  deemed  a  trustee  for  all  parties  entitled  under  the  settlement 
(sect.  53,  see  also  sect.  12  of  the  Act  of  1890),  the  trustees  of  the 
settlement  being  specially  and  generally  protected  in  relation  to 
his  acts  and  otherwise  (sects.  40—43),  but  being  at  liberty  (sect.  44) 
to  refer  differences  to  the  Court.  And  the  powers  of  a  tenant  for 
life  imder  the  Act  are  made  exerciseable  by  various  other  limited 
owners  (sect.  58),  and  on  behalf  of  an  infant  seised  of,  or  entitled 
in  possession  to  land,  or  being  a  tenant  for  life,  or  a  person  having 
the  powers  of  a  tenant  for  life  under  the  Act,  by  the  trustees  of  the 
settlement  (sects.  59,  60) ;  and  as  regards  married  women,  either 
by  the  woman  alone  or  by  herself  and  her  husband,  according  as 
she  is  or  is  not  entitled  for  her  separate  use  (sect.  61);  and  as 
regards  lunatics  so  found  by  inquisition  by  their  committees 
(sect  62).  Corresponding  provisions  are  made  (sect.  63)  for  the 
case  of  a  settlement  by  way  of  trust  for  sale,  but  (by  the  Act  of 
18S4,  sect.  7)  the  powers  conferred  in  respect  of  such  a  settlement 
are  not  to  be  exercised  without  the  leave  of  the  Court. 

The  Act  also  gives  to  tenants  for  life  and  other  limited  owners 
powers  of  enfranchisement  (sect.  3  (ii.)),  exchange  (iii.)  (see  also 
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Keoital  that 
vendor  is 
tenant  for  life 
under  a  settle- 
ment, 
andoertain 
parties  are 
trostees  of  the 
settlement ; 


Beoitalof 
order 

appointinff 
trastees  of 
settlement. 


of  the  third  part.     Whereas,  under  and  by  virtue  of  an 

indenture  of  settlement,  dated  the day  of and 

expressed  to  be  made  between  \_partie8]  (a),  the  said  A.  is 
benefioicJly  entitled  to  the  possession  of  {b)  the  heredita- 
ments hereinafter  conveyed,  and  also  of  the  land  herein- 
after described,  over  which  a  right  of  way  is  conveyed,  as 
tenant  for  his  life  with  remainders  over.  And  the  said  B. 
and  C.  are  the  trustees  imder  the  said  settlement,  with 
power  of  sale  of  the  same  hereditaments  and  land  (e). 

sect.  5  of  the  Act  of  1890),  and  partition  (iv.),  with  an  ancillary 
power  of  raising  by  mortgage  money  required  for  equality  of 
exchange  or  partition  (sect.  18),  which  also  refers  to  money  required 
for  purchasing  enfranchisements,  or  for  discharging  incumbrances 
(sect.  11  of  the  Act  of  1890),  and  powers  of  leasing  and  ancillary 
powers  (Part  IV.,  and  see  also  the  Act  of  1889  and  the  Act  of  1890), 
exerciseable  under  similar  conditions  mutatis  mutandis  to  the  power 
of  sale ;  and  also  power  (sect.  37),  with  the  sanction  of  the  Court, 
to  sell  chattels  settled  as  heirlooms,  and  power  (sect.  35)  to  cut  and 
sell  timber  under  certain  restrictions,  though  impeachable  for  waste. 

As  to  the  investment  and  application  of  monies  arising  from 
sales  and  other  capital  trust  money  of  the  settlement,  see  Parts  VT, 
and  Vn.  and  sects.  32  to  34,  36  and  47  ;  also  the  Act  of  1887  and 
the  Act  of  1890. 

(rt)  This  recital  is  adapted  to  the  case  of  a  sale  by  the  first  tenant 
for  life  imder  a  settlement  comprising  the  lands  in  question,  and 
will,  in  other  cases,  require  modification  according  to  the  circiun- 
stances;  c.^.,  if  the  vendor  is  the  second  tenant  for  life,  then  in 
possession,  add  here,  '^  and  in  consequence  of  the  death  on 
the day  of of [the  first  tenant  for  /i/fe]." 

{h)  If  it  be  the  fact,  insert  here,  "  among  other  heredita- 
ments." 

(c)  Or  (as  the  case  may  require)  "  with  power  of  consent  to, 
or  approval  of  the  exercise  of  a  power  of  sale  of  the  same 
hereditaments  and  land  "  (see  definition  in  S.  L.  Act,  1882, 
s.  2,  sub-s.  8,  and  see  S.  L.  Act,  1890,  s.  16),  or  "  are  by  the  said 
settlement  declared  to  be  trustees  thereof  for  purposes  of 
the  Settled  Land  Act,  1882,"  or  "have,  by  an  order 
of  the  Chancery  Division  of  the  High  Court  of  Justice^ 
dated  the  day  of  ,  and  made  by  the  Hon. 
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And  whereas  the  said  A.  in  exercise  of  the  power  in  this    Pbbcedbmt 
behalf  given  to  a  tenant  for  life  by  the  Settled  Land  Act, 
1882,  has  agreed  to  sell  to  the  said  D.,  for  tte  sum  of     by  tknaht 
£ ,  the  fee  simple  in  poseession  of  the  said  heredita- 


ments hereinafter  conveyed  together  with  the  right  of  way  ^^t^^^^^ 
hereinafter  expressed  (a).    Now  this  indenture  witnes-  Witneeseth. 
SETH,  that  in  pursuance  of  the  said  agreement,  and  for 

effectuating  the  said  sale,  and  in  consideration  of  £ ,  Conaidera- 

this  day  paid  by  the  said  D.,  by  the  direction  of  the  said 
A.,  to  the  said  B.  and  C.  as  such  trustees  as  aforesaid  (the 
receipt  whereof  the  said  B.  and  C.  hereby  acknowledge  (b) ),  Receipt, 
he  the  said  A.,  in  exercise  of  the  power  in  this  behalf  by  Operative 
the  said  Act  given  to  a  tenant  for  life,  and  as  beneficial  ^ 

Mr.  Justice  ,    In  the  matter  ,  been  appointed 

by  the  Court  to  be  trustees  under  the  said  settlement  for 

purposes  of  the  Settled  Land  Act,  1882."     But  where  there 

is  an  order  of  the  Court,  it  is  more  usual,  and  perhaps  better,  to 

recite  the  order  formally  and  fully. 

(a)  If  the  property  includes  the  principal  mansion  (as  to  which 

see  sect.  10  of  the  S.  L.  Act,  1890),  add  here,  "  And  whereas  Recital  as  to 

the  said  hereditaments  hereinafter  conveyed  include  the  ^^^f 

•^  ^  mansion- 

priDcipal  mansion-house  on  the  said  settled  premises  and  house, 
the  pleasure-grounds,  park,  and  lands  usually  occupied 
therewith  (which  exceed  twenty-five  acres  in  extent),  and 
the  aforesaid  sale  of  the  same  mansion-house,  park,  and 
lands  is  made  with  the  consent  of  the  said  B.  and  0.  as  such 
trustees  as  aforesaid,"  or  if  it  be  the  case,  "  with  the  approval 

of  the  Court  as  appears  by  the  said  order  of  the day 

of ."     If  such  an  order  were  recited  this  recital  would  not  bo 


(5)  If  the  trustees  are  not  parties,  say,  "  the  receipt  whereof 
is  acknowledged  by  a  memorandum  indorsed  hereon,"  or 
"  by  a  separate  memorandum  under  their  hands."  But  there 
Beems  to  be  no  reason  why  they  should  not,  as  a  rule,  be  made 
parties.  If  the  money  be  paid  into  Court,  say,  **  paid  by  the 
said  D.  by  the  direction  of  the  said  A.  into  Court  to  the 
credit  of ,"  and  omit  the  receipt  clause. 
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Precedent 
XVII. 

BT  TENANT 
l"    rOB  LIFE. 

Parcels; 


— with  right 
of  way. 


Habendam. 


OWNER,  doth  hereby  grant  and  convey  unto  the  said  D., 
his  heirs  and  assigns,  aix  that  messuage,  farm,  and  lands, 

called Farm,  situate  in  the  parish  of  ,  in  the 

county  of ,  the  particulars  whereof  are  specified  in 

the  schedule  hereto,  and  which  are  delineated  on  the  plan 
annexed  to  these  presents,  and  thereon  edged  round  with 

a line.  Together  with  the  right  for  the  said  D.,  his 

heirs  and  assigns,  and  all  persons  authorised  by  him  and 
them,  with  or  without  horses  and  vehicles  of  every  or  any 
kind  at  all  times  to  pass  and  repass,  and  drive  cattle, 
sheep,  or  other  animals  from  and  to  the  said  messuage, 
farm,  and  lands,  and  every  or  any  part  thereof,  to  and 
from  the  high  road  between  X.  and  Y.,  over  the  land 
delineated  on  the  said  plan,  lying  between  the  said  mes- 
suage, farm,  and  lands,  and  the  said  high  road  along  the 
strip  indicated  by  dotted  lines  on  the  said  plan,  and  whidi 
strip  is  intended  as  a  road  for  such  purpose,  but  without 
obligation  on  any  person  to  form  or  repair  such  strip  into 
or  as  a  road,  To  hold  the  premises  unto  and  to  the  use 
OF  the  said  D.,  his  heirs  and  assigns  :  [Promo  restricting 
Uahility  of  tenant  for  life  under  his  implied  covenants^  and 
acknoicledgment  and  undertaking  as  to  deeds  as  expressed  and 
indicated^  pp.  151  and  139,  supra"].     In  witness,  &c.  (a). 

THE  SCHEDULE  above  referred  to. 


XVIII. 

Precedent     CONVEYANCE  hy  a  TeNANT  for  LiFE  WITHOUT   EeCITALS, 

^^^^^'  Eeservation  o/* Minerals  {b). 

This  indenture,  made  the day  of ,  19—, 

between  a.  B.,  of,  &c.  \fenant  for  life  and  vendor]^  of 
Parties.  the  first  part,  C.  D.,  of,  &c.,  and  E,  F.,  of,  &c.  [trmtees  of 

(a)  Compare  the  next  Precedent.    And  as  to  registered  land  see 
the  observations,  supra^  pp.  85  et  seq, 
(6)  Compare  Precedent  XVil. 


BY  TENANT 
FOELIPB, 
WITHOIJT 
BBOITALB. 
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ih  settlemmt\  of  the  second  part,  and  G.  H.,  of,  &o.  [jowr-     Pbeoedent 
ehaHer\y  of  the  third  part  [supplemental  to  the  indentures         Z^^* 
specified  in  the  schedule  hereto  {a)  ],  Witnesseth  that  in     by  tenant 

consideration  of  £ to  the  said  0.  D.  and  E.  F.,  by  the      ^^J^* 

direction  of  the  said  A.  B.,  this  day  paid  by  the  said  G.  H.      ^^sgitllh. 
for  the  purchase  of  the  fee  simple  of  the  hereditaments  Witnesseth. 
hereinafter  granted  (the  receipt  whereof  the  said  C.  D.  and  Considera- 
E.  F.  hereby  acknowledge),  he  the  said  A.  B.,  in  exercise  ^^\^  ^ 
of  the  power  in  this  behalf  by  the  Settled  Land  Act,  1882,  Operative 
given  to  him  as  tenant  for  life  in  possession  under  the  ^^'^<^- 
settlement  mentioned  in  the  first  part  of  the   schedule 
hereto  of  the  said  hereditaments,   and    as    beneficial 
owxEK,  doth  hereby  grant  and  convey  imto   the   said 
Gr.  H.,  his  heirs  and  assigns  [^parceh^  supra^  pp.  l*jl,  156]. 
Except  out  of  the  grant  and   conveyance  hereinbefore  l^^servation 
contained   and  reserved  unto  the   said  A.   B.   and   the 
persons  who  in  succession  to  him  are  or  for  the  time  being 
shall  become  under  the  limitations  of  the  said  indenture  of 
settlement  entitled  to  the  mines  and  minerals  next  herein-  With  powers 
after  mentioned  his  and  their  heirs  and  assigns  according  ^  ^^^  "^' 
to  their  respective  estates  and  interests  imder  the  said 

(a)  Probably  no  real  advantage  is  gainod  by  making  the  deed 
supplemental. 

(b)  The  following  form  (adapted  to  the  case  of  a  vendor  seised  in 
lee)  proyides  for  underground  workings  only : — 

"  Except  out  of  this  grant  and  conveyance  and  reserved  Exception  of 
unto  the  said  A.  B.,  his  heirs  and  assigns,  all  mines  and  ^wwi  of 
minerals  under  the  said  lands,  and  the  right  to  work,  get,  working  by 
and  carry  away  the  same,  but  only  by  underground  opera-  operations 
tions,  and  so  that  the  surfaxje  of  the  land  and  any  building  °^^' 
now  erected,  or  which  may  hereafter  be  erected  thereon  be 
not  entered  upon,  broken,  injured,  disturbed,  or  endangered, 
and  that  compensation  be  made  by  the  said  A.  B.,  his  heirs 
or  assigns,  for  all  damage  or  injury  that  may  actually  be 
done  to  the  surface  of  the  said  lands,  or  to  any  building 
now,  or  hereafter,  to  be  erected  thereon." 
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Pebokdent    indenture  of  settlement,  all  mines  and  minerals  within  and 

^^^'      under  the   said    lands    and    hereditaments  hereinbefore 

BY  TENANT     granted,  and  full  power  at  all  times,  to  enter  upon  and 

WITHOUT      occupy  the  surface  of  the  same  lands  and  hereditaments,  or 

^^<^^^-      any  part  thereof,  and  to  search  for,  sink  to,  work,  win,  get 

to  bank,  lay  up,  store,  convert,  burn,  dress,  and  carry  away 

the  said  minerals,  and  any  mines,  minerals,  and  substances 

in,  under,  or  upon  any  other  lands  without  leaving  any 

vertical  or  lateral  support  for  the  surface  of  the  said  lands 

and  hereditaments  hereinbefore  granted,  or  any  building 

now  standing,  or  which  may  hereafter  be  erected  thereon, 

To  sink  pits,    and  for  the  purposes  aforesaid,  or  any  of  them,  to  sink  pite, 
erect  bnild-  ,  ^     *^  i-  e  ^  •  n  * 

ings,  and         erect  buildings,  furnaces,  ovens,  machinery,  and  apparatus, 

m^kewid  use  j^^^j  ^  make,  and  use  rail  and  other  ways  and  roads,  pit 

make  bricks,  hills  and  spoil  banks,  and  to  dig,  and  get  brick-earth  and 
sand,  and  to  make  bricks  to  be  used  in  building  on  the  said 
lands  and  hereditaments,  or  in  the  mines  under  the  same, 
or  in  mines  connected  therewith,  but  not  for  sale  of  the 
land,  and  to  make  watercourses,  ponds,  and  reservoirs,  and 
collect  water,  and  to  do  upon,  over,  and  under  the  surface 
of  the  said  lands  and  hereditaments,  all  things  which  may 
be  f oimd  necessary,  expedient,  or  convenient  for  the  pur- 

Making  com-  poses  aforesaid,  or  any  of  them,  making  and  paying  from 
time  to  time  compensation  to  the  said  G.  H.,  his  heirs  and 
assigns,  and  his  or  their  lessees  and  tenants,  for  damage 
done  in  exercising  the  powers  hereinbefore  reserved  [the 
amount  of  any  such  compensation  to  be  referred  in  case  of 
difference  to  two  arbitrators,  one  to  be  appointed  by  each 
party  pursuant  and  so  as  with  regard  to  the  mode  and  con- 
sequences of  the  reference,  and  in  all  other  respects  to  con- 
form to  the  provisions  in  that  behalf  contained  in  the 
Arbitration  Act,  1889,  or  any  then  subsisting  statutory 

Habendum,  modification  thereof  (a)].  To  hold  the  premises  unto  and  to 
THE  USE  of  the  said  G.  H.,  his  heirs  and  assigns :  [^Proviso 

(a)  It  is  conceived  that  this  stipulation  is  within  the  powers  of  a 
tenant  for  Hfe,  but  it  is  not  necessary.  The  deed  must  be  executed 
by  tiie  grantee. 
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restricting  Uability  of  tenant  for  life  under  his  implied  cove' 
nants,  supra,  p.  151].  And  the  said  A.  B.  doth  hereby 
acknowledge  the  right  of  the  said  G.  H.  to  production  of 
the  indentures  specified  in  the  schedule  hereto,  and  to 
delivery  of  copies  thereof,  and  undertake  for  the  safe 
custody  thereof.    In  witness,  &c. 

THE  SCHEDULE  above  referred  to  (a). 


Part  L 

An  indenture  dated  the day  of ,  18—, 

and  expressed  to  be  made  between  P.  B.  of  the  first 
part,  the  above-named  A.  B.,  of  the  second  part,  L.  M. 
and  N.  0.,  of  the  third  part,  and  P.  Q.  and  R.  S.,  of  the 
fourth  part,  and  being  a  settlement  of  divers  manors  and 

other  hereditaments  in  the  county  of including  the 

hereditaments  comprised  in  the  above-written  indenture. 


159 


Pbeobdsnt 
XVIII. 

BTTENAin? 
FOB  LIFE, 
"WITHOUT 
BEOTTALS. 

Acknowledg- 
ment and 
undertaking 
as  to  deeds, 

— and  inden- 
tures specified 
in  schedule. 


Part  II. 

An  INDENTXJBE  dated  the day  of ,  18—, 

and  expressed  to  be  made  between  the  said  A.  B.,  of  the 
first  part,  the  said  P.  Q.,  of  the  second  part,  and  the 
above-named  C.  D.  and  E.  F.,  of  the  third  part,  and 
being  an  appointment  of  the  said  0.  D.  and  E.  P.  to  be 
trustees  for  the  purposes  of  the  Settled  Land  Act,  1882, 
in  the  plaoe  of  the  said  P.  Q.  and  B.  S. 

(a)  The  settlement  mentioned  in  the  first  part  of  this  schedule 
is  assumed  to  be  a  family  settlement  by  A.  B.  and  his  father  P.  B., 
the  death  of  the  latter  and  of  E.  S.,  one  of  the  trustees  appointed 
by  the  settlement,  being  also  assumed  to  be  recited  in  the  inden- 
tare  mentioned  in  the  second  part.  L.  M.  and  N.  0.  are  presumably 
trustees  of  a  term  for  raising  portions. 
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Pef-cbdext 
XIX. 

T7NDEB  TEUST 

FOB  8ALB  IN 

▲  WILL  TO 

USES  OF 

SETTLEICENT. 

Parties. 


Recital  of 
wiU; 


XIX. 

Conveyance  of  Freeholds  under  a  Trust  for  Sale  in 
a  Will  to  the  Uses  of  a  Settlement  (a).  Variations 
for  a  like  conveyance  upon  the  trusts  of  a  Personalty 
Settlement. 

This  indenture,  made  the day  of ,  19—, 

between  a.  B.,  of,  &o.,  and  C.  D.,  of,  &c.  [trmtee^  for 
sale  under  the  wiW]^  of  the  first  part ;  E.  F.,  of,  &o.,  widow 
[^person  comenting  to  the  sale  (i)],  of  the  second  part ; 
G.  H.,  of,  &c.  [tenant  for  life  under  the  settlements^  of  the 
third  part ;  and  I.  K.,  of,  &o.,  and  L.  M.,  of,  &o.  [trustees 
of  the  power  of  sale  in  the  settlenienf],  of  the  third  part. 

"Whereas  R.  F.,  late  of ,  Esq.,  deceased,  duly  executed 

his  will  dated  the day  of ,  188 — ,  and  thereby 

(among  other  things)  devised  all  the  hereditaments,  of 
or  to  which  he  should  at  his  death  he  seised,  possessed, 
or  entitled,  or  over  which  he  should  then  have  a  power 
of  testamentfiry  disposition,  unto  the  said  A.  B.  and  N.  O. 
their  heirs,  executors,  administrators,  and  assigns  accord- 
ing to  the  tenure  thereof,  upon  trust  that  the  said  A.  B. 
and  N.  0.,  or  the  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  their  or  his  assigns, 
should,  with  the  consent  in  writing  of  his  the  testator's 
wife,  the  said  E.  F.,  during  her  life  and  after  her  death 
at  the  discretion  of  the  said  trustees  or  trustee  for  the 

(a)  In  thiB  Precedent  it  is  assumed  that  the  purchase-money  has 
arisen  from  a  sale  under  the  power  in  the  settlement,  but  the  Pre- 
cedent might  easily  be  adapted  to  the  case  of  a  purchase  with  money 
derived  from  a  sale  by  the  tenant  for  life,  under  the  Settled  Land 
Act,  1882  (App.  VII.),  and  the  necessary  alterations  for  that  case 
are  indicated  in  the  notes.  It  might  also  be  adapted,  by  alterations 
similarly  indicated,  to  the  case  of  a  purchase  by  the  trustees  of  a 
personalty  settlement.  In  the  case  of  land  situate  in  a  district 
in  which  registration  is  compulsory,  see  the  observations,  supra, 
pp.  90  et  aeq, 

(6)  The  trust  is  more  commonly  exerciseable  without  any  consent, 
but  in  such  a  case  it  would  only  be  necessary  to  omit  the  consent- 
ing party  and  all  references  to  her. 
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time  being,  sell  the  same  and  should  apply  the  monies    Pbboebemt 
to  arise  by  saoh  sale,  for   the    purposes   and   in    the       ^^' 
manner  therein  expressed ;  And  the  said  testator  thereby  ttwdke  tbttbt 
appointed  the  said  A.  B.  and  N.  0.  executors  of  his  said     ^  will  to 
will  {a).    And  whereas  the  said  E.  F.  duly  executed  a 
codicil,  dated,  &c.,  to  his  said  will,  and  thereby  appointed 
the  said  0.  D.  to  be  a  trustee  and  executor  of  his  said  stitutiBRa" 
will  instead  of  the  said  N.  0.,  who  had  died,  and  jointly  5^^f^*^°® 
witii  the  said  A.  B.,  and  devised  to  the  said  A.  B.  and 
C-  D.,  their  heirs,  executors,  administrators,  and  assigns, 
all  the  hereditaments  which  he  had   by  his  said  will 
deTised  to  the  said  A.  B.  and  N.  0.,  their  heirs,  executors, 
administrators  and  assigns,  upon  the  trusts  and  with  the 
powers  by  and  in  his  said  will  declared  and  contained 
conoeming  the  same.    And  whereas  the  said  R.  F.  died  —the  death  of 

on  the day  of  ,  1883,  and  his  said  will  and 

codicil  [together  with  another  codicil  immaterial  to  the 
purposes  of  these  presents]  were  proved  by  the  said  A.  B. 

and  C.  D.  in  the  Registry  of  Probate  on  the v  ^!^!^  ^^ 

day  of ,  1883.    And  whereas  the  said  R.  F.  was  at 

his  death  (&)  seised  of  (among  other  hereditaments)  the 
hereditaments  hereinafter  granted  for  an  estate  in  fee  —hisBeisinof 

...  •i»i».i  mi   hereditaments 

Simple  m  possession,  free    from    mcumbrances    [except  to  be  sold; 
sach  as  have  been  paid  o£E  and  discharged  as  hereinafter 
reoited.    And  whereas  the  said  A.  B.  and  C.  D.  paid  off  —payment  off 
and  discharged  out  of  monies  in  their  hands  as  executors  n^rtgages^ 
and  trustees  of  the  said  will,  and  applicable  to  the  purpose,  exiatmg  at 
all  the  incumbrances  [ar,  the  only  incumbrance]  existing  death; 
at  the  testator's  death  on  the  hereditaments  devised  by 
the  said  will  [pr^  on  the  said  hereditaments  hereinafter 
granted],  and  procured  the  same  hereditaments  to  be 

(a)  If  the  will  should  contain  a  general  devise  and  bequest  of 
real  and  personal  estate  combined,  it  would  be  proper  to  recite  it  in 
that  form.  See  p.  169,  infra.  If  the  testator  died  after  1897,  and 
the  tnistees  are  not  the  executors,  a  recital  of  the  conyeyance  by  or 
aseent  of  the  executors  should  be  introduced.  8ee  p.  166,  note  (c), 
Precedent  XXI.,  and  note  (a),  p.  168,  infra, 

{b)  See  note  (a),  on  p.  169,  infra. 

D.— ap.  11 
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Pbboedeivt  duly  oonyeyed  to  themselves  in  fee  simple  in  possession, 

;  discharged  from  the  said  incumbrances  [or  incumbranoe]]. 

xjTOBB  TEU8T  j^j)  WHEREAS  the  Said  A.  B.  and  C.  D.,  with  the  consent 

i.  WILL  TO  of  the  said  E.  F.,  and  in  execution  of  the  aforesaid  trust 


USES  OF 


for  sale,  have  agreed  to  seU  to  the  said  I.  K.  and  L.  M. 
the  fee  simple  in  possession  of  the  said  hereditaments 
for^B^^     hereinafter  granted  free  from  incumbrances  at  the  prioe 

*™*®®®  ^f       of  £ .    And  whereas  the  said  I.  K.  and  L.  M.  are 

—title  of  ^®  present  trustees  of  an  indenture  of  settlement  dated, 
truffteea  of  the  &o.^  and  expressed  to  be  made  between  [^parties],  and 
they  agreed  to  purchase  the  said  hereditaments  with 
the  consent  of  the  said  G-.  H.,  as  the  tenant  for  life  in 
possession  under  the  limitations  of  the  said  indenture  of 
settlement  out  of  monies  imder  their  control  which  have 
arisen  from  a  sale  under  the  power  of  sale  therein  con- 
tained of  parts  of  the  hereditaments  therein  comprised, 
and  which  imder  the  trusts  of  the  same  indenture  of 
settlement  are  applicable  with  such  consent  to  the  pur- 
chase of  hereditaments  to  be  conveyed  to  the  uses  and  in 
manner  hereinafter  appearing  (a).    And    whereas    the 

(a)  If  the  purchase-money  arose  from  a  sale  by  the  tenant  for 
life,  the  following  recital  should  be  substituted : — 

Agreement  "  And  WHEREAS  the  said  [tenant  for  life]  agreed  to 

i^u^tfor  purchase  the  said  hereditaments  as  the  tenant  for  life, 
^®-  under  an  indenture  of  settlement  dated,  &c.,  and  expressed 

to  be  made  between  [parties]  of  the  estate  in  the 

coimty  of  ,  and  with  the  intention  that  the  said 

purchase-money  should  be  paid  by  the  said  [trttstees  of 
the  settlement]  as  the  present  trustees  for  purposes  of  the 
Settled  Land  Acts,  1882  to  1890,  of  the  said  settlement 
out  of  monies  in  their  hands  constituting  capital  monies 
arising  under  the  said  Acts  in  respect  of  the  said 
settlement." 

If  the  purchase  were  made  by  the  trustees  of  a  personalty  settle- 
ment, the  agreement  by  the  trustees  would  be  '*  to  purdiase  the 
said  hereditaments  with  the  consent  of  the  said  Q.  H., 


Digitized  by 


Google 


CONVEYANCES.  163 

deedfl  and  writings  q>eoifled  in  the  seoond  sohednle  hereto,  Pbkobdent 
relate  to  ike  title  as  well  of  the  hereditaments  hereinafter       ^^^' 

granted  as  of  the  said  other  hereditaments,  and  are  in  the  ttndsb  tbxtbt 

possession  of  the  said  A.  B.  and  C.  D.  {a).    Now  this  ^^vJ^to' 
INDENTURE  WITNESSETH,  that  for  effeotuatinff  the  said       ^^esop 

'  O  SETTLEMENT. 


—as  to  deeds. 


sale,  and  in  consideration  of  £ this  day  paid  to  the 

said  A.  B.  and  C.  D.  by  the  said  I.  K.  and  L.  M.  out  of 
such    monies    as   aforesaid,    and    with    the    consent  (6)  ^   . , 
(hereby  testified)  of  the  said  G.  H.  (the  receipt  of  which  tion. 

sum  of  £ the  said  A.  B.  and  C.  D.  hereby  acknow-  Receipt. 

ledge),  they  the  said  A.  B.  and  C.  D.  as  trustees,  do 
and  each  of  them  doth  hereby  grant  unto  the  said  I.  K.  OpOTatiye 
and  L.  M.  and  their  heirs  [parcels,  supra,  pp.  128,  131,  -p^^^^^^ 
and  156],  To  hold  the  premises  unto  the  said  I.  K.  and  Habendum. 
L.  M.  and  their  heirs,  to  such  of  the  uses,  upon  such  of  To  uses  of  the 
the  trusts,  and  with  and  subject  to  such  of  the  powers  *«**lement. 
and  provisions  by  and  in  the  said  indenture  of  settlement 

of  the day  of ,  limited,  declared,  and  contained, 

of  and  concerning  the  freehold  hereditaments  therein 
comprised  as  are  now  subsisting  or  capable  of  taking  effect, 
but  not  so  as  to  increase  or  multiply  charges  or  powers  of 
dianrinR  (c).    And  the  said  A.  B.  and  C.  D.  do  hereby  Admowledg- 

^^  ^  ^ mentasto 

deeds. 

out  of  monies  in  their  hands  as  such  trustees,  and  applic- 
able with  such  consent  to  the  purchase  of  hereditaments 
to  be  conveyed  upon  the  trusts  and  in  maimer  herein- 
after appearing." 

But  aocording  to  common  practioe,  the  trusts  of  the  hereditaments 
to  be  purchased  as  declared  by  the  settlement  would  be  set  oat  at 
full  length.  It  is  wrong  and  yery  dangerous  not  to  notice  the 
trusts. 

(a)  See  p.  132,  nipm,  note  (6). 

(6)  Or,  "  by  the  direction,"  as  the  case  may  require. 

(e)  The  limitations  of  uses  should,  of  course,  accord  with  the 
directions  of  the  settlement.  If  the  purchase  were  made  with  money 
ansing  from  a  sale  under  the  Settled  Land  Act,  it  would  be  well  to 
foUow  closely  the  directions  of  sect.  24,  sub-sect.  2. 

If  the  purchase  were  made  by  the  trustees  of  a  personalty  settle-  Upon  trusts 
ment,  the  conveyance  would  be,  "  unto  and  to  the  use  of  the  ^^^^^^ 

11  (2)  * 
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00NVETANCE8. 


Prbokdent 
XIX. 


acknowledge  the  right  of  the  said  Gr.  H.  and  of  the  said 

I.  K.  and  L.  M.  to  production  of  the  said  deeds  and 

uRDEB  TETJOT  writijigs  spooified  in  the  said  second  schedule  hereto,  and 
A  WILL  TO     to  delivery  of  copies  thereof  {a).    In  witnbss,  &c. 

XJ8B8  OF  

BBTTLKMENT.       THE  FIEST  SCHEDULE  ahove  referred  to. 


THE  SECOND  SCHEDULE  ahove  referred  to. 


22  &  23  Vict, 
c.  35. 


Devisee  in 
trust  may 
raise  money 
by  sale,  not- 
withstanding 
want  of  ex- 
press power 
in  the  will. 


Powers  g^yen 
by  last  section 
extended  to 
suryivors, 
devisees,  &c. 


said  I.  K.  and  L.  M.,  their  heirs  and  assigns,  upon  the 
trusts  and  with  and  subject  to  the  powers  and  provisions 
upon,  with,  and  subject  to  which  the  same  ought  to  be 
held  under  the  said  indenture  of  settlement,  having  been 
purchased  with  money  thereby  settled." 

{a)  See  p.  132,  supra,  note  {h).  It  is  considered  that  trustees  are 
not  bound  to  give  any  undertaking  for  safe  custody. 

As  the  Law  of  Property  Amendment  Act,  1859  (22  &  23  Yict. 
0.  35),  is  not  now  included  in  the  Appendices,  it  is  thought  that 
the  sections  relating  to  sales  by  trustees  and  others,  where  there 
is  a  charge  of  debts,  may  conveniently  be  given  here,  but  see 
p.  166,  note  (c).    The  sections  are  as  follows : — 

**  14.  Where  by  any  will  which  shall  come  into  operation  after  the 
passing  of  this  Act,  the  testator  shall  have  charged  his  real  estate 
or  any  specific  portion  thereof  with  the  payment  of  his  debts,  or 
with  the  payment  of  any  legacy  or  other  specific  sum  of  money, 
and  shall  have  devised  the  estate  so  charged  to  any  trustee  or 
trustees  for  the  whole  of  his  estate  or  interest  therein,  and  shall 
not  have  made  any  express  provision  for  the  raising  of  such  debt, 
legacy,  or  sum  of  money  out  of  such  estate,  it  shall  be  lawful  for 
the  said  devisee  or  devisees  in  trust,  notwithstanding  any  trusts 
actually  declared  by  the  testator,  to  raise  such  debts,  legacy,  or 
money  as  aforesaid  by  a  sale  and  absolute  disposition  by  public 
Auction  of  private  contract  of  the  said  hereditaments  or  any  part 
thereof,  or  by  a  mortgage  of  the  same,  or  partly  in  one  mode  and 
partly  in  the  other,  and  any  deed  or  deeds  of  mortgage  so  executed 
may  reserve  such  rate  of  interest  and  fix  such  period  or  periods  of 
repayment  as  the  person  or  persons  executing  the  same  shall  think 
proper. 

"  16.  The  powers  conferred  by  the  last  section  shall  extend  to  all 
and  every  person  or  persons  in  whom  the  estate  devised  shall  for 
the  time  being  be  vested  by  survivorship,  descent,  or  devise,  or  to 
any  person  or  persons  who  may  be  appointed  under  any  power  in 
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XX. 

CoNVBYANCE  of  Peebholds  by  the  Personal  Ebpresbn-  IWtobnt 

TATivBS  of  a  Deceased  Person.  1 

fP                                          BY  PEBSONJLL 

iHIS  INDENTURE,  made,  &o.  between  A.,  of,  &o.,  bepeesenta- 

and  B.,  of,  &o.  {^personal  representatives]^  of  the  one  part,  land 

and  C,  of,  &o.  {^purchaser']^  of  the  other  part.     "Whereas  1397/^' 


the  will,  or  by  the  Court  of  Chancery,  to  suocseed  to  the  tnigteeship  1**^^- 

Tested  in  such  devisee  or  devisees  in  trust  as  aforesaid.  Becitals ; 

*•  16.  If  any  testator  who  shall  have  created  such  a  charge  as  is  Executors  to 

described  in  the  fourteenth  section  shall  not  have  devised  the  have  power 

of  raisiiifi^ 
hereditaments  charged  as  aforesaid  in  such  terms  as  that  his  whole  money,  &c., 

estate  and  interest  therein  shall  become  vested  in  any  trustee  or  where  there  is 

trustees,  the  executor  or  executors  for  the  time  being  named  in  J^^  °^^ 

sooh  will  (if  any)  shall  have  the  same  or  the  like  power  of  raising 

the  said  monies  as  is  hereinbefore  vested  in  the  devisee  or  devisees 

in  trust  of  the  said  hereditaments,  and  such  power  shall  from  time 

to  time  devolve  to  and  become  vested  in  the  person  or  persons  (if 

any)  in  whom  the  executorship  shall  for  the  time  being  be  vested  (a) ; 

but  any  sale  or  mortgage  \mder  this  Act  shall  operate  only  on  the 

estate  and  interest,  whether  legal  or  equitable,  of  the  testator,  and 

shall  not  render  it  unnecessary  to  get  in  any  outstanding  subsisting 

legal  estate. 

*'17.  Purchasers  or  mortgagees  shall  not  be  botmd  to  inquire  Purchasers, 
whether  the  powers  conferred  by  sections  fourteen,  fifteen,  and  ^^  ^^t 
sixteen  of  this  Act,  or  either  of  them,  shall  have  been  duly  and  cor-  i^^!^^  ^s  to 
lectly  exercised  by  the  person  or  persons  acting  in  virtue  thereof,     powers. 

<'18.  The  provisions  contained  in  sections  fourteen,  fifteen,  and  Sections  14, 
sixteen  shall  not  in  any  way  prejudice  or  affect  any  sale  or  mort-  15>  and  16, 
gage  already  made  or  hereafter  to  be  made,  under  or  in  pursuance  ^l^^;,^  g,j^^ 
of  any  will  ooming  into  operation  before  the  passing  of  this  Act,  &o.,  nor 
but  tiie  validity  oi  any  such  sale  or  mortgage  shall  be  ascertained  *p  extend  to 

dOTTlflOOfl  IT!  I06 

and  determined  in  all  respects  as  if  this  Act  had  not  passed ;  and  ^^  ^  ^^ 
the  said  several  sections  shall  not  extend  to  a  devise  to  any  person 
or  persons  in  fee  or  in  tail,  or  for  the  testator's  whole  estate  and 
interest  charged  with  debts  or  legacies,  nor  shall  they  affect  the 
power  of  any  such  devisee  or  devisees  to  sell  or  mortgage  as  he  or 
they  may  by  law  now  do." 

(a)  This  does  not  include  a  person  to  whom  administration  with 
the  will  annexed  has  been  granted,  Re  Clay  and  Tetley,  16  Ch.  D.  3. 
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Pbboedbnt 
XX. 

BT  PEB80NAL 
BEPBB8BNTA- 
TIVBS  X7NDEB 

LAND 
TBANSFEB  ACT, 

1897. 

—of  will; 

— of  death 
and  probate ; 

— of  seiain; 

— of  agree- 
ment for  sale. 


Witneeseth. 


Considera- 

tion. 

Beoeipt. 


Conreyanoe. 

Parcels. 

Habendmn. 

Acknowledg- 
ment as  to 
deeds. 


D.,  late  of ,  Esq.,  deceased,  diily  executed  his  will, 

dated  the day  of 18 — ,  and  thereby  appointed 

the  said  A.  and  B.  to  be  executors  thereof.  And  whereas 

the  said  D.  died  on  the day  of ,  190 — ,  and  his 

said  will  was  proved  by  the  said  A.  and  B.  in  the 

Eegistry  of  Probate,  on  the day  of ,  190 —  [or 

recite  D.'s  death  intestate,  and  grant  of  letters  of  administra- 
tion to  A.  and  £.,  p.  351,  eVi/'ra].  And  whereas  the  said 
D.  was  at  his  death  seised  of  [among  other  hereditaments] 
the  hereditaments  hereinafter  granted  for  an  estate  in  fee 
simplein  possession  free  from  incumbrances.  And  whereas 
the  said  A.  and  B.  [in  exercise  of  the  power  for  this  purpose 
conferred  on  them  by  the  Land  Transfer  Act,  1897  (a)] 
have  agreed  with  the  said  C.  for  the  sale  to  him  of  the  said 
hereditaments  hereinafter  granted  in  fee  simple  in  posses- 
sion free  from  incumbrances  for  the  sum  of  £ .     Now 

this  indenture  WITNESSETH,  that  in  pursuance  of  the  said 

agreement,  and  in  consideration  of  £ to  the  said  A. 

and  B.  this  day  paid  by  the  said  C.  (the  receipt  whereof 
the  said  A.  and  B.  do  hereby  acknowledge),  they,  the  said 
A.  and  B.,  as  personal  representatives  of  the  said  D.  [in 
exercise  of  the  aforesaid  power  conferred  on  them  by  the 
Land  Transfer  Act,  1897,  and  of  every  or  any  other  power 
enabling  them,  and  by  virtue  also  of  their  estate  and  in- 
terest], do  hereby  grant  unto  the  said  C,  his  heirs  and 
assigns  [parcelsy  pp.  128, 131,  supra"],  to  hold  the  premises 
UNTO  and  to  the  use  of  the  said  0.,  his  heirs  and  assigns 
for  ever.  [And  the  said  A.  and  B.  do  hereby  acknowledge 
the  right  of  the  said  C.  to  production  of  the  deeds  and 
writings  specified  in  the  schedule  hereto,  and  to  delivery  of 
copies  thereof  (6).]    In  witness,  &c.  (c). 

THE  SCHEDULE  above  referred  to. 


(a)  These  words  are  hardly  necessary. 

(6)  See  p.  132,  note  (6);  p.  164,  note  (a). 

(c)  By  virtue  of  the  Land  Transfer  Act,  1897,  Part  I.  (App. 
XVJLl.  infra),  the  executors  or  administrators  of  a  person  dying 
after  1897,  have  the  same  powers  of  dealing  with  his  real  estate  as 
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XXI. 
OONVEYANCB  of  FREEHOLDS  hxf  the  PERSONAL  BePRESENTA-      PMOKDMIT 

V  VT 

TivBs  of  a  Deceased  Person  to  hk  Devisee  or  Heir.  ; 

ril  BT  PERSONAL 

1HI8  INDENTTJEE,  made,  &c.,  between  A.,  of,  &c.,  bkpebsbnta- 
aad  B.,  of,  &o.  [^personal  representatives]^  of  the  one  dS^J^b 
part,  and  C,  of,  &o.  [^devisee  or  heir^y  of  the  other  part.    ™°*  ttndvr 

Whereas  D.,  late  of ,  Esq.,  deceased,  duly  executed  trahbfeb  act, 

his  will,  dated  the day  of ,  189—,  and  thereby        ^^^'^' 

(among  other  things)  appointed  the  said  A.  and  B.  execu-  Parties, 
tors  thereof,  and  devised  all  his  real  estate  to  the  said  0.  ^^**^J 

And  whereas  the  said  D.  died  on  the day  of ,  oontaining 

190 — J  and  his  said  will  was  proved  by  the  said  A.  and  ^^^' 

B.  in  the Eegistry  of  Probate,  on  the day  of  probate; 

,  190 —  [or,  recite  D.^s  death  intestate^  leaving  C,  his 

heir-at-laWf  and  grant  of  letters  of  administration  to  A.  and 
B.y  p.  351,  infra].  And  whereas  the  said  D.  was  at  his  -^seisin; 
death  seised  of  the  hereditaments  hereinafter  granted  for 
an  estate  in  fee  simple  in  possession  free  from  incum- 
brances. And  whereas  the  said  A.  and  B.  have  paid 
all  the  funeral  and  testamentary  expenses  of  the  said 
testator,  and  all  his  debts  of  which  they  have  had  notice  (a). 
And  whereas  the  said  G.  has  requested  the  said  A.  and  — o^  request 

tooonvey. 

vi&  his  personal  estate,  and  rt  is  conceiTed  that  a  purchaser  or 
mortgagee  is  not  oonoemed  or  entitled  to  inquire  whether  debts 
remain  tmpaid,  but  must  assume,  in.  the  absence  of  evidence  to  the 
contrary,  that  the  money  is  being  raised  for  piu^)08es  of  administra- 
tion where  the  sale  or  mortgage  is  made  within  twenty  years  from 
the  death  (see  Be  Tanqueray-Willatme  and  Landau^  20  Oh.  D.  465). 
The  Act,  however,  expressly  provides  (see  sect.  2  (2) )  that  it  shall 
not  be  lawful  for  some,  or  one  only,  of  several  joint  personal  repre- 
wntatives  to  sell  real  estate,  and  accordingly  where  a  will  has  not 
heen  proved  by  all  the  executors  it  will  be  necessary  for  the  non- 
proying  executor,  or  executors,  either  to  join  or  to  renotmce  probate. 
See  Be  Pawley  and  L<mdon  &  Provincial  Bank,  [1900]  1  Oh.  58.  It 
should  be  remembered  that  probate  by  one  executor  enures  for  the 
benefit  of  all. 

(a)  It  may  be  convenient  to  introduce  a  redtal  to  this  effect,  if 
t^e  fact  be  so,  but  it  can  hardly  be  necessary. 
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PwscBDKMT  B.  to  convey  to  him  the  said  hereditaments  hereinafter 

"^^*  granted.      Now  this  indenture  witnksseth,  that  in 

BTPBEsoNAL  oompUance  with  the  said  request,  the  said  A.  and  B., 

TIVE8T0  "  ^  personal  representatives  of  the  said  D.,  do  herehy 

DBvisBBOE  grant  and  confirm  unto  the  said  C,  his  heirs  and  assigns 

BEIB  TJNDEB      ^  , 

LAND        \_parceky  pp.  128,  131,  156],  to  hold  the  premises  unto 
''^^^igS?/^'*  and  to  the  use  of  the  said  C,  his  heirs  and  assigns. 
[Acknowledgment  as  to  title  deeds  if  required.']     In  witness, 
&o.  (a).  


WitnesBeih. 


XTNDSB  AH 

OBDISB  OF  THB 

OOTTBT. 

Parties. 


XXII. 
PmOTMMT    Conveyance  of  Freeholds  sold  under  an  Order  of  the 
"  Court  in  an  Administration  Action. 

This  indenture,  made,  &o.,  between  A.,  of,  &o., 
and  B.,  of,  &o.   [trustees  for  sale^  of  the  one  part,  and 

(a)  It  IB  considered  that  it  will  usually  be  advisable  for  the  devisee 
or  heir  to  have  the  land  conveyed  to  him ;  but  it  would  seem  that 
the  personal  representatives  have  an  option  under  sect.  3  of  the 
Land  Transfer  Act,  1897  (App.  XVii.,  infra),  either  to  assent  or 
to  convey.  See  Re  Fix,  [1901]  W.  N.  165.  Where  an  assent  is 
taken  it  should  be  in  writing,  and  in  some  saoh  form  as  the 
following : — 

"  We,  a.,  of,  &0.,  and  B.,  of,  &o.,  the  executors  of  the 

will,  dated  the day  of ,  18 — ,  and  proved  in  the 

Eegistry  of  Probate,  on  the day  of ,  19 — , 

of  D.,  late  of ,  Esq.,  deceased,  do  hereby  assent  to 

the  devise  by  the  said  will  expressed  to  be  made  to  C,  of, 
&c.,  of  ALL  THOSE  [parcelSy  pp.  131, 156,  taking  the  descrip- 
tiony  where  possible^  from  the  wilf].*^ 

See  as  to  the  description,  Be  Fix,  ubi  supra. 

The  conveyance  or  assent  may  be  made  subject  to  a  charge  for  Uie 
payment  of  any  monies  which  the  personal  representatives  are 
liable  to  pay.  See  sect.  3  (1)  of  the  Act ;  and  as  to  the  extent  of 
such  a  charge,  Be  Cary  <fe  Lot^a  Contract,  [1901]  2  Ch.  463,  may 
be  referred  to.  It  should  be  observed,  however,  that  it  is  the  duty  of 
an  executor  to  give  his  assent  to  a  specific  legacy  as  soon  as  circum- 
stances permit,  and  if  he  refuse  without  cause,  he  may  be  compelled 
to  give  it  by  a  Court  of  equity.  See  Williams  on  Executors,  9th  ed. 
Vol.  n.  p.  1227. 
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C,  of,  &0.  \_purcha8er\y  of  the  other  part.     Whereas  D.,     Pbeoedent 

late  of ,  deceased,  was  at  the  date  of  his  will  herein-       ^^^' 

after  redted,  and  thenceforth  untU  his  death  continued     xtndebak 
to  be,  seised  of  the  hereditaments  hereinafter  granted  for       ^t^.™* 
an  estate  in  fee  simple  in  possession  free  from  incum-  j^.^^^ — 
brances  (a).    And  whereas  the  said  D.  duly  executed  testator's 
his  will  dated,  &c.,  and  thereby,  after  giving  specific  and  ^^^ 
pecuniary  legacies,  devised  and  bequeathed  all  his  real  and 
personal  estate  not  thereby  otherwise  disposed  of  unto  the 
said  A.  and  B.,  their  heirs,  executors  and  administrators 
respectively,  upon  trust  to  sell,  call  in,  and  convert  into 
money  the  same,  and  out  of  the  net  proceeds  to  pay  his 
faneral  and  testamentary  expenses,  debts,  and  legacies,  and 
to  invest  the  residue  of  the  said  net  proceeds  as  therein 
mfflitioned  and  to  stand  possessed  of  such  residue  and  the 
investmentB  thereof  and  the  income  of  the  same  upon  trusts 
thereby  declared  for  the  benefit  of  his  daughter  E.  and  her 
hi2sband   (if  any)  and  issue,  and  otherwise  as  therein 
expressed,  and  he  appointed  the  said  A.  and  B.  executors 
of  his  said  wilL     And  whereas  the  said  testator  died  on  —of  bia 

the day  of ,  19 — ,  and  his  said  will  was  on  the  ^^^'    ,  ^ 

day  of ,  19—,  proved  by  the  said  A.  and  B.  in  of  hia  wiU; 

the Registry  of  Probate.    And  whereas  by  an  order  ^^o^^f^^ 

of  the  Chancery  Division  of  the  High  Court  of  Justice  the  sale; 

dated  the day  of ,  19 — ,  and  made  by  the  Hon. 

Mr.  Justice ,  in  an  action  in  which  the  said  E.  was 

phuntiff  and  the  said  A.  and  B.  were  defendants  (being  an 
action  foor  the  administration  of  the  real  and  personal 
estate  of  the  said  testator,  and  the  execution  of  the  trusts 
of  his  said  will),  it  was  ordered  that  the  testator's  real 
estate  (which  real  estate  as  appears  by  the  master's  certifi- 
cate therein  referred  to  comprised  the  said  hereditaments 

(a)  If  the  testator  was  seised  at  the  date  of  his  will,  it  is  usual 
and  proper  so  to  ledte,  althongh  the  will,  was  made  or  revived  on 
or  after  the  1st  of  January,  1838.  If  the  will  was  made  or  revived 
on  or  after  that  day,  and  the  testator  was  not  seised  at  the  date  of 
his  will,  a  recital  ot  seisin  should  be  introduced  afterwards,  as  in 
Preoedent  XIX. 
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Witneeseth. 


hereinafter  granted  and  ako  other  hereditaments  and  was 
nnincumbered)  should  be  sold  under  the  direction  of  the 
Court  (a),  and  that  the  purohase-moijey  to  arise  from  the 
sale  thereof  should  be  paid  into  Court  to  the  oredit  of  the 
action,  Re  D.  E.  v.  A.  19 — ,  D.  No.  — , "  Proceeds  of  sale  of 
real  estate."  And  whereas  pursuant  to  the  said  order  the 

said  testator's  real  estate  wason  the day  of 190 — , 

put  up  for  sale  by  auction  in  several  lots,  the  said  heredita- 
ments hereinafter  granted  constituting  lot  .     And 

WHEREAS  at  the  said  sale  the  said  C.  was  the  highest 

bidder  for  the  said  lot at  the  sum  of  £1,000,  and  he 

thereupon  paid  to  X.,  the  person  appointed  by  the  said 
Judge  to  receive  the  same  (6),  the  sum  of  £100  as  a  deposit 
pursuant  to  one  of  the  conditions  of  the  said  sale,  whidi 
last-mentioned  sum,  together  with  other  deposits  reoeived 
at  the  said  sale,  has  since  been  paid  by  the  said  X.  (c)  into 
Court  in  the  said  action  to  the  accoimt  aforesaid.  And 
WHEREAS  under  a  direction  of  the  master,  the  said  C.  on  the 

day  of ,  190 — ,  paid  the  sum  of  £900,  the  balance 

of  his  said  purchase-money  [together  with  a  sum  of  £50  ilie 
amount  of  a  valuation  of  timber  on  the  said  hereditaments 
made  in  accordance  with  one  of  the  conditions  of  the  said 
sale]  and  the  sum  of  £15  for  interest  thereon  [respectively] 

at  the  rate  of  £ per  cent,  per  annum  from  the 

day  of ,  190 — ^,  to  the day  of ,  190 — ,  making 

together  an  aggregate  sum  of  £915  [£965],  into  Court  in  the 
said  action  to  the  account  aforesaid  {d).    Now  this  indbn- 

(a)  Or,  if  so  ordered,  "  out  of  Court,"  and  mention  who  is  to 
have  the  conduct  of  the  sale.  See  as  to  sales  of  that  descriptian, 
Cwmberland  Union  Banking  Compcmy  v.  Marypori  Hematite  Iron 
and  Steel  Company,  [1892]  1  Ch.  92. 

(6)  If  the  sale  be  out  of  Court,  say  "  to  X.,  the  auctioneer." 

(c)  Or  the  person  haying  conduct  of  the  sale. 

{d)  The  practice  now  is  not  to  obtain  the  order  which  was  formerly 
usual,  directing  that  the  purchaser  should  be  let  into  possession, 
and  that  all  proper  parties  should  join  in  conveying  the  property  to 
him,  except  when  an  order  is  needed  for  some  other  purpose.  If 
such  an  order  be  obtained,  it  should  be  recited  heie.  See  the 
Annual  Practice,  Order  51,  as  to  sales  by  the  Court  generally. 
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TURB  WITNESSETH  that  f  OF  efieotoatiiig  the  said  sale  and  in     Pebcwdbht 
oonrideration  of  the  said  sums  of  £100  and  £915  [£965],       ™- 
making  together  £1,016  [£1,066]  paid  by  the  said  0.  as  ^^^^^ 
hereinbefore  recited  and  of  the  premises,  the  said  A.  and  B.       coubt. 
AS  TRUSTEES  do  and^each  of  them  doth  hereby  grant  unto  the  considera- 
said  C,  his  heirs  and  assigns  [parcelsj  pp.  128,  131,  &e.],  ^i^n. 
To  HOLD  the  premises  unto  and  to  the  use  of  the  said  C,  y^^  ^^ 
his  heirs  and  assigns  (a).    In  witness,  &o.  Habendum. 


xxin. 

Conveyance  of  Freeholds  to  a  Married  Woman  on  a    Pmokdbmt 
purchase  out  of  her  separate  property  (6) .  ' 

T0  8RPABAXI 
T7BB0F1. 

WOICAN. 


This  INDENTUEE,  made,  &0.,  BETWEEN  A.  B.,  of,  &o. 


(a)  As  to  the  oovenante,  see  note,  p.  135,  supra.    An  acknow-  Parties, 
lodgment  for  production  of  deeds  should  be  added,  if  it  be  required, 
and  be  not  taken  by  a  separate  instrument. 

{h)  Sayings  by  a  married  woman  out  of  an  aUowanoe  made  to 
her  by  ber  husband  for  housekeeping,  or  out  of  money  settled  upon 
her  before  marriage,  haye  always  been  considered  to  belong  to  ber 
bx  her  separate  use,  and  to  be  at  her  absolute  disposal.  By  the 
"Married  Women's  Tioperty  Act,  1870"  (33  &  34  Vict.  c.  93) 
(■ect  1),  earnings  of  a  married  woman  acquired  after  the  passing 
of  the  Act  (9th  August,  1870),  in  any  employment  in  which  she 
^raa  engaged  separately  from  her  husband  (see  Aahworth  y.  Outram^ 
5  CL  D.  923 ;  Lovdl  v.  Newton^  4  0.  P.  D.  7),  and  money  or  pro- 
perty 80  acquired  through  the  exercise  of  any  literary,  artistic,  or 
scientific  skill,  and  all  inyestments  of  such  earnings,  money,  or 
property  were  to  be  deemed  property  settled  to  her  separate  use ; 
tnd  (sects.  7  and  8)  as  to  any  woman  married  after  the  passing  of 
the  Act,  any  personal  property  to  which  she  should  during  marriage 
become  entitled  as  next  of  kin  of  an  intestate,  and  any  sum  not 
exceeding  £200  to  which  she  should  during  marriage  become 
entitled  under  any  deed  or  will,  and  the  rents  and  profits  of  any 
freehold,  copyhold,  or  customaryhold  property  which  should 
deeoend  upon  her  as  heiress  of  an  intestate,  were  to  belong  to  her 
for  her  separate  use.    The  Act  referred  to  and  the  Married  Women's 
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Witnesseth. 

Considera- 
tion. 

Beoeipt. 

Ghrant. 

ParoeLs. 

Habendnm. 

To  wife  for 
her  separate 


[vendor]^  of  the  one  part,  and  E.  D.,  of,  &o.  (a)  [pur- 
chaserjy  of  the  other  part,  witnesseth,  that  in  oonsidera- 

tion  of  £ this  day  paid  to  the  said  A.  B.,  by  the  said 

E.  D.  out  of  monies  belonging  to  her  for  her  separate  use, 
for  the  purchase  of  the  fee  simple  in  possession  of  the 
hereditaments  hereinafter  granted  ( (b)  the  reoeipt  whereof 
the  said  A.  B.  doth  hereby  acknowledge),  he  the  said  A.  B., 
AS  BENEFICIAL  OWNER,  at  the  roquost  of  the  said  E.  D.  (^), 
doth  hereby  grant  unto  the  said  E.  D.,  her  heirs  and 
assigns  \^parcelsy  pp.  128,  131,  &o.],  to  hold  the  premises 
UNTO  and  to  the  use  of  the  said  E.  D.,  her  heirs  and 
assigns,  as  her  separate  property  (d).    In  witness,  &o. 

THE  SCHEDULE  above  referred  to. 


Property  Act,  1870,  Amendment  Act,  1874,  are  repealed  by  the 
Married  Women's  Property  Act,  1882  (App.  XTT.,  infra),  except 
as  regards  acts  done  or  rights  acquired  whilst  either  of  the  tonnBr 
Acts  was  in  force;  and  under  the  repealing  Act  all  property 
acquired  after  the  commencement  of  that  Act  by  a  woman  manied 
previously,  or  belonging  to  or  acquired  by  a  woman  afterwards 
married,  belongs  to  such  woman  for  her  separate  use.  See,  however, 
as  to  trust  property,  the  note  supra,  p.  55. 

(a)  If,  which  is  convenient,  though  not  essential,  the  husband  be 
made  a  party,  "  0.  D,,  of,  &0.  [husband'}^  and  E.  D.,  his 
wife." 

(6)  If  the  husband  be  a  party,  insert  here  "  the  payment 
whereof  out  of  such  monies  as  aforesaid  the  said  C.  D. 
doth  hereby  admit  and." 

(c)  If  the  husband  be  a  party,  insert  here  "  and  with  the 
consent  of  the  said  0.  D." 

{d)  In  editions  prior  to  the  Married  Women's  Property  Act,  1882, 
a  trustee  was  interposed  (see  Oilhert  y.  Lewis,  32  L.  J.  Ch.  351 ; 
1  De  G.  J.  &  S.  38,  and  Allm  v.  Walker,  L.  E.  5  Ex.  187),  and  in 
the  later  of  them  the  property  was  limited  to  such  usee  as  ih.e  wife 
should  appoint,  and  subject  thereto  to  the  use  of  ihe  trustee  and 
his  heirs  during  her  life  without  impeachment  of  waste,  upon  trost 
for  her  and  her  assigns  for  her  separate  use,  with  remainder  to  ih.e 
use  of  the  survivor  of  herself  and  her  husband  in  fee  simple.  It  is 
dear  that,  regard  being  had  to  the  Married  Women's  Property  Aot, 
1882,  a  simple  limitation  to  the  wife  in  fee  simple,  and  for  her 
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XXIV. 

Covenant  to  mrrender  Copyholds  to  a  Purchaser.  Pbbokdkot 

TmS  INDENTUEE,  made,  &o.,  between  A.,  of,  &o.        — ' 
[vendor]^  of  the  one  part,  and  B.,  of,  &o.  \_purchaser\y  of     bubbendeb 
the  other   part,  witnesseth,  that   in   consideration   of    ^^^^"^' 

£ to  the  said  A.  this  day  paid  by  the  said  B.  for  the  l*"^©*- 

jraidiase  of  the  hereditaments  hereinafter  covenanted  to  ^**^««*®*^- 
be  surrendered   (the  receipt  whereof   the  said  A.  doth  tion?  "*' 
hereby  acknowledge),  he   the   said  A.,  as  beneficial  Beoeipt. 
owKER,  doth  hereby  covenant  with  the  said  B.  (a)  that  he  Covenant, 
the  said  A.  or  his  heirs,  and  all  other  necessary  parties 
(d  any),  will  forthwith  {b)  effectually  surrender  into  the 

hands  of  the  lord  of  the  manor  of ,  in  the  county  of 

f  according  to  the  custom  thereof,  all  those  the 

and  hereditaments  situate  in  the  parish  of ,  in 

the  county  of ,  delineated  on  the  plan  in  the  margin 

of  these  presents,  and  specified  in  the  schedule  hereto,  all 

which and  hereditaments  are  in  the  court  rolls  of  the 

said  manor  described  as  follows : — (that  is  to  say)  [deacrip- 
tUmfrom  the  rolh  (c)],  to  the  use  of  the  said  B.,  his  heirs 
and  assigns,  according  to  the  custom  of  the  said  manor, 
and  by  and  under  the  accustomed  rents,  fines,  suits  and 
wrvices  {d).    In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 

separate  use,  is  now  sufficient  and  proper.  The  express  mention  of 
the  separate  use,  though  probably  mmecessary  (see  Be  Lumley, 
[1896]  2  Ch.  690),  is  desirable.  That  such  a  limitation  will  not 
defeat  the  husband's  curtesy  if  the  wife  dies  without  disposing  of 
the  property,  see  Cooper  v.  Macdonaldf  7  Ch.  D.  288 ;  Eager  v. 
Fumiwdi,  17  C?h.  D.  116. 

(a)  See  Oonv.  Act,  1881  (App.  IV.,  tn/ra),  ss.  68  and  69. 

{h)  The  surrender  is  in  practice  made  out  of  Court  immediately 
tftor  the  deed  of  covenant  is  executed. 

(c)  It  is  hardly  necessary  to  observe  that  the  description  on  the 
roUs  is  frequently  incorrect;  and  that,  therefore,  in  the  deed  of 
oorenant,  it  is  often  requisite  to  give  both  the  true  and  the 
manorial  description. 

[d)  In  some  earlier  editions  a  declaration  of  trust  by  the  vendor 
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"Witnesseth. 

Considera- 
tion. 


Beceipt. 


XXV. 

GoNYEYANCE  of  UH  aUobite  Betbbsion  in  Freeholds  (a). 

This  INDENTUKE,  made,  &o.,  BETWEEN  A,  B.,  of,  &a 
\f)€ndor']y  of  the  one  part,  and  0.  D.,  of,  &a  [/wrcAoicr], 

of  the  other  part.    Wheeeas  by  virtue  of  the  will  of , 

dated  the day  of (6),  and  duly  executed  as  by 

law  was  then  required  for  the  doYise  of  freehold  estates, 
and  of  a  disentailing  assuranoe,  dated,  &o.,  and  expressed 
to  be  made  between,  &o.  \_partie8]y  and  duly  perfected  by 

enrolment  on  the  day  of ,  the  said  A.  B.  is 

entitled  in  fee  simple,  in  remainder  immediately  expectant 
on  the  estate  for  life  of  the  said  E.  B.  [^father  of  vendor 
and  party  to  the  disentailing  deed"]  therein,  to  the  here- 
ditaments hereinafter  granted,  free  from  incumbnmoes. 
Now  THIS  INDENTURE  WITNESSETH,  that  in  Consideration 

of  £ to  the  said  A.  B.  this  day  paid  by  the  said  0.  D. 

for  the  purchase  of  the  fee  simple  of  the  said  heredita- 
ments, subject  to  the  said  life  estate  of  the  said  E.  B. 
therein,  but  free  from  incumbrances  (the  receipt  whereof 

in  fayour  of  the  purchaser  was  inserted  here,  as  it  had  been  decided 
that  in  case  the  coyenant  to  surrender  should  not  be  performed  by 
the  yendor  in  his  lifetime,  this  declaration  would  enable  the  pur- 
chaser to  obtain  a  yesting  order,  or  an  order  to  conyey  under  the 
Trustee  Act,  1850.  Re  ColUngwoodC s  TrusUy  6  W.  B.  636.  But 
since  the  decision  in  Be  Cumingy  L.  B.  5  Ch.  72,  that  after  the 
payment  of  the  purchase-money  and  the  execution  by  the  yendor 
of  a  coyenant  to  surrender,  though  without  any  such  declaration  of 
trust,  such  an  order  can  be  obtained  by  the  purchaser,  this  clause 
has  been  omitted  as  unnecessary. 

There  seems  no  reason  to  doubt  that  coyenants  for  title  can  be 
implied  in  a  coyenant  to  surrender  copyholds  in  the  same  manner 
as  on  a  oonyeyunce  of  freeholds.  See  sect.  2  (y.)  and  sect.  7, 
sub-sect.  5  of  Cony.  Act,  1881  (App.  IV.,  infra). 

(a)  In  the  case  of  land  situate  in  a  district  to  which  compulsory 
registration  applies,  see  the  obseryations  supra,  pp.  100 — 102. 

(6)  This  will  is  supposed  to  haye  been  made  before  1838.  A  pur- 
chaser of  property  of  this  description  must  of  course  bear  in  mind 
the  provisions  of  the  Settled  Land  Act,  1882  (App.  Vil.,  infra). 
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the  said  A.  B.  doth  hereby  aoknowledge),  he  the  said    Pbbcedemt 
A-  B.,  AS  BENEFICIAL  OWNER,  doth  hereby  grant  unto  the       ^^^' 
said  C.  D.  and  his  heirs  [parcels^  pp.  128,  131, 156,  &c.],        of  ah 
TO  HOLD  the  premises  tjnto  and  to  the  use  of  the  said  bevebsion  nr 
0.  D.,  his  heirs  and  assigns,  subject  to  the  estate  for  life    ^'™^"^- 
of  the  said  E.  B.  therein  (a).    In  witness,  &o.  Habendum  to 

purchaser  in 

THE  SCHEDULE  above  referred  to.  tee,  subject  to 

the  life  estate. 

(a)  The  succession  duty  (if  any)  payable  on  the  death  of  a  tenant 
for  life,  is,  on  a  sale  of  the  remainder  without  any  stipulation  in 
lespect  of  such  duty,  payable  by  the  purchaser  (see  Cooper  y.  Trewhy^ 
28  Bea.  194 ;  Be  Langham,  W.  N.  1890,  213 ;  60  L.  J.  Ch.  110 ;  ^ 
Kiddand  Gihhon'$  Contract,  [1893]  1  Ch.  695 ;  and  alao  Be  B^ngton, 
[1904]  1  Ch.  811,  as  to  legacy  duty  on  an  assignment  of  a  reversion- 
ary interest) ;  but  upon  a  sale  by  tenant  for  life  and  remainderman 
ol  the  fee  simple  in  possession,  it  has  been  considered  and  generally 
Admitted,  that  they  ought  to  discharge  the  duty.  In  the  last- 
mentioned  case  no  estate  duty  will  be  payable  on  the  death  of  the 
tenant  for  Hfe.  See  AU.-Oen,  y.  Beech,  [1898]  2  Q.  B.  147; 
[1899]  A.  C.  63;  Earl  Cowley  y.  /.  B.  Commrs.,  [1899]  A.  C.  198. 
The  following  is  a  form  of  a  coyenant  to  pay  duties : — 

**  And  the  said  M.  doth  hereby  covenant  with  the  said  N.  Goyenant  to 
that  he  the  said  M.,  his  heirs,  executors,  or  administrators,  ^^  ^  ^' 
will  pay  when  and  so  soon  as  the  same  shall  become  payable, 
or  otherwise  discharge  and  satisfy  all  the  estate  and  suooes- 
sion  duties  and  other  duties  (if  any)  which  shall  upon  the 
death  of  the  said  I.  K.  be  leviable  or  payable  in  respect  of  the 
said  premises  hereinbefore  granted,  or  of  the  succession 
thereby  oonferred  on  the  said  M.  or  his  heirs,  of  and  in  the 
same  premises ;  and  will  at  all  times  keep  the  said  N.,  his 
heirs,  appointees,  executors,  administrators,  and  assigns 
indemnified  against  the  payment  of  the  said  duties  and 
against  all  actions,  suits,  proceedings,  costs,  damages, 
claims  and  demands  which  may  be  incurred  or  sustained 
by  re€U9on  of  the  non-payment  thereof,  or  of  any  part 
thereof,  or  otherwise  in  relation  thereto." 
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XXVI. 

0F1.IJFB 
ESTATE  IN 
FREEHOLDS. 

Parties. 
Reoit&lof 
settlement 
creating  the 
estate  for  life. 


Contract  for 
sale. 


Witnesseth. 

Considera- 
tion. 
Receipt. 

Grant. 


Habendum. 

To  use  of 
purchaser,  his 
executors,  ad- 
ministrators) 
and  assigns. 


XXYI. 

GONVBTANCB  of  a  LiFE  EsTATB  in  FREEHOLDS  (a). 

This  INDENTUEE,  made,  &o.,  BETWEEN  A.,  of,  &c. 
[vendor'jy  of  the  one  part,  and  B.,  of,  &o.  [^purckaser]^  of 
the  other  part.  Whereas  by  an  indenture,  dated,  &c., 
and  expressed  to  be  made  between  [^parties']  (being  a 
settlement  made  in  consideration  of  the  marriage  shortly 

afterwards  solemnized  between  the  said  A.  and ),  the 

hereditaments  hereinafter  granted  stand  limited  to  the 
use  of  the  said  A.  and  his  assigns,  during  his  Hfe,  without 
impeachment  of  waste,  with  remainders  over.  And 
WHEREAS  the  said  A.  has  agreed  with  the  said  B.  for  the 
sale  to  him  of  the  said  hereditsmaents  for  the  Ufe  of  the 

said  A.  at  the  price  of  £ .    Now  this  indenture 

WITNESSETH,  that  in  consideration  of  £ to  the  said  A. 

this  day  paid  by  the  said  B.  (the  receipt  whereof  the 
said  A.  doth  hereby  acknowledge),  he  the  said  A.,  as 
BENEFICIAL  OWNER,  doth  hereby  grant  unto  the  said  B., 
his  executors,  administrators,  and  assigns  [j>arc€l8,  pp.  128, 
131,  156,  &c.],  TO  hold  the  premises  unto  and  to  the 
USE  of  the  said  B.,  his  executors,  administrators,  and 
assigns,  during  the  life  of  the  said  A.  In  witness, 
&c.  (6). 

THE  80HEDTJLE  above  referred  to. 


XXVII. 

Pbeckdert    Conveyance  of  a  Contingent  Estate  (c)  in  Copyholds. 
xxvn.      m 
—        IHIS  INDENTURE,  made,  &c.,  between  A.,  of,  &e. 

OKNT  ESTATB    [vmdor],  of  the  one  part,  and  B.,  of,  &o.  \_purchaBer\y  of 

IN  OOFTHOLDS. 

(a)  See  as  to  the  effect  of  such  a  conveyance  on  the  statutory 
powers  of  the  life  tenant,  sect.  50  of  the  Settled  Land  Act,  1882 
(App.  VII.,  infTa)y  and  see  S.  L.  Act,  1890  (App.  XI.,  infra),  s.  4. 

(6)  Where  the  land  is  situate  in  a  district  in  which  registration  is 
compulsory,  see  the  observations  supra,  p.  102,  as  to  the  means  by 
which  the  purchaser  may  protect  himself. 

(c)  See  swpra,  p.  13. 


Parties. 
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the  other  part.    Whereas  [recite  the  instrument  by  which    Pbeoedbnt 

y  Y  VTT 

the  estate  teas  created^  and  the  subsequent  events  formally ^         ' 

or  proceed  in  this  manner y  icith  variations  according  to  cir-    or  a  ooihin- 

cutnstances ;]  under  the  will  dated  the day  of  ,  nr  copyholds. 

and  proved  in  the Eegistiy  on  the day  of ,  j^^^^^^ 

of ,  deceased,  and  of  several  subsequent  events,  the  state  of  title ; 

said  A.  as  one  of  the children  of ,  his  mother, 

is  now  presumptively  entitled  in  remainder  immediately 

expectant  on  the  death  of  the  said ,  and  in  the  event 

of  his  surviving  her,  to  the  inheritance,  according  to  the 

custom  of  the  manor  of  ,  in  the  county  of  ,  of 

one share  of  the  copyhold  hereditaments  hereinafter 

mentioned,  and  will,  in  the  event  aforesaid,  on  the  death 
of  any  one,  or  more,  or  all  of  his  brothers  and  sisters  in  the 

lifetime  of  the  said ,  become  entitled  to  the  inheritance, 

according  to  the  custom  of  the  said  manor,  of  a  further 
share  or  shares,  or  of  the  entirety  of  the  same  heredita- 
ments.    And  whereas  the  said  A.  has  agreed  with  the  said  —of  contract 
B.  for  the  sale  to  him,  at  the  price  of  £ ,  of  the  rever- 
sionary and  contingent  interest  to  which  he  the  said  A.  is, 
or  will  be  in  the  event  or  events  aforesaid,  entitled  in  the 
said  share  or  shares  or  entirety  of  the  said  hereditaments, 
free  from  incumbrances,  except  the  accustomed  rents,  fines, 
suits  and  services.     Now  this  indenture  witnesseth,  Witnessetb. 
that,  in  pursuance  of  the  said  agreement,  and  in  considera-  Considera- 
tion of  the  sum  of  £ to  the  said  A.  this  day  paid  by 

the  said  B.  (the  receipt  whereof  the  said  A.  doth  hereby  Receipt, 
acknowledge),  he  the  said  A.,  as  beneficial  owner,  doth  Operative 
hereby  grant  and  dispose  of  {a)  imto  the  said  B.,  his  heirs 

and  assigns,  all  that  the share,  and  all  and  every 

other,  the  shares,  share,  or  entirety,  to  which  the  said  A.  is, 

or  will  be  in  the  event  of  his  surviving  the  said  , 

entitled,  of  [parcels^  pp.  128,  131,  &c.],  to  hold  the  pre-  Parcels. 
mises  unto  and  to  the  use  of  the  said  B.,  his  heirs  and  Habendum, 
assigns,  subject  to  the  estate  for  life  therein  of  the  said 

(a)  See  the  words  of  sect.  6  of  the  statute,  8  &  9  Vict.  c.  106 
(App.  L,  infra.) 

j>.— r.p.  12 
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,  and  to  the  oontingenoy  of  the  estate  and  interest  of 

the  said  A.  in  the  said  hereditaments  being  defeated  by 

his  death  in  the  lifetime  of  the  said ,  and  according  to 

xn'oop^oij36.  the  custom  of  the  said  manor,  and  by  and  under  the 
accustomed  rents,  fines,  suits,  and  services.  In  witness,  &a 

THE  SCHEDXTLE  above  referred  to. 


Pbboedsztt 
XXVII. 

OP  A  OONTIN- 
GEXT  B8TATB 


Pbbobdent 

xxvni. 

OF  NBXT 
PBE8BNTATI0N 
TO  ▲  BEOTOBT. 

Parties. 

Witnesaetli. 

Considera- 
tion. 

Beoeipt. 
Grant. 


Parcels. 


Habendmn. 


xxvm. 

Grant  by  an  Absolute  Owner  of  the  Next 
Presentation  to  a  Eectory  {a). 

This  indenture,  made,  &c.,  between  A.,  of,  &c. 
[vendor]^  of  the  one  part,  and  B.,  of,  &c.  \^purchaser\  of 
the  other  part,   witnesseth,   that    in   consideration    of 

£ to  the  said  A.  this  day  paid  by  the  said  B.  for  the 

purchase  of  the  presentation  hereinafter  mentioned  (the 
receipt  whereof  the  said  A.  doth  hereby  acknowledge),  he 
the  said  A.  as  beneficial  owner,  doth  hereby  grant  unto 
the  said  B.,  his  executors,  administrators,  and  assigns,  all 
THAT  the  turn  or  right  of  presentation  to  the  rectory  and 

parish    church  of    ,  in  the  county    of    ,  and 

diocese   of    ,    which    shall    first   happen    after    the 

execution  of  these  presents,  to  hold  the  same  unto  the 
said  B.,  his  executors,  administrators,  and  assigns.  In 
witness,  &c.  


XXIX. 

^*^g^^    Conveyance  of  a  Manufactory  to  Tenants  in  Common 
in  fee.    Assignment  of  Machinery. 

TO  TENANTS  IH    fTl 

ooiDioN.  iHIS  INDENTURE,  made,  &c.,  between  A.,  of,  &c. 

Parties.  \vendor\y  of  the  one  part,  and  B.,  of,  &c.,  and  C,  of,  &c. 

Witnesseth.  [purchasers]^  of  the  other  part,  witnesseth,  that  in  con- 

Considera-       gideration  of  £ this  day  to  the  said  A.  paid  by  the 

Receipt.  said  B.  and  C.   (the   receipt  whereof   the  said  A.  doth 

(a)  As  to  the  law  of  sales  of  adyowsons  and  next  presentations, 
see  Davidson's  Prec.,  vol.  ii.  4th  ed.  pt.  i.  pp.  30 — 41,  366 ;  and  the 
Benefices  Act,  1898  (61  &  62  Vict,  c,  48). 
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hereby  acknowledge),   hb  the  said  A.,  as  beneficial    PsBOBDEBn? 
owNBE,  doth  hereby  grant  nnto  the  said  B.  and  C,  their      ^^^^' 
heirs  and  assigns,  all  that  mill    and  factory  situate  to  tenants  nr 

in street,  in  the  borough  of ,  commonly  called  1— 

mill,  with  the  boilers,  furnaces,  engines,  gearing,  ^'^^*- 

drams,  and  shafts  thereunto  belonging,  and  all  other  the    "*^^^' 
fixtures  in  or  about  the  same  mill;  and  also  all  those 
several  warehouses,  cottages,  and  pieces  of  land  situate 

in and streets,  in aforesaid,  which  together 

with  the   said  mill  are  delineated  on  the  plan  in  the 
margin    of    these    presents,  and    specified    in    the  first 
schedide  hereto  (a),  to  hold  the  premises  hereinbefore  Habendum, 
granted  unto  and  to  the  use  of  the  said  B.  and  C,  their 
heirs  and  assigns,  as  tenants  in  common  in  equal  shares. 
And  this  indentukb  also  witnesseth,  that  for  the  con-  Witnesseth, 
sideration  aforesaid,  he  the  said  A.,  as  beneficial  owner,  ^^^'^  ^' 
doth  hereby  assign  imto  the  said  B.  and  C,  their  execu-  ABsigmnent. 
tors,  administrators,  and  assigns,  all  those  the  machines,  ParoelB. 
tools,  utensils,  implements,  and  effects  specified  in  the 
second    schedule    hereto,   and    all    other    (if    any)    the 
machinery,  tools,  utensils,  implements,  and  things  now 
in,  about,  or  belonging  to  the  said  mill,  to  hold  the  Habendum 
premises  hereinbefore  assigned  unto  the  said  B.  and  C,  SJ  common 
their  executors,  administrators,  and  assigns,  as  tenants  ^^^* 
in  common  in  equal  shares  (b).    In  witness,  &c. 

THE  FIEST  SCHEDULE  above  referred  to. 

THE  SECOND  SCHEDULE  above  referred  to. 

(a)  The  property  conveyed  is  supposed  to  consist  of  the  mill 
itself  and  neighbouring  buildings,  and  land  used  for  the  purposes 
of  themilL 

(6)  The  deed  appears  to  be  a  bill  of  sale  of  the  trade  machinery 
and  loose  chattels,  and  as  such  to  require  registration  under  the 
BiUs  of  Sale  Act,  1878,  unless  followed  by  immediate  possession,  as 
usually  it  would  be.  It  should  be  observed  that  the  trade  machinery 
and  loose  chattels  would  pass  by  delivery,  and  the  second  witnessing 
part  mig^t  therefore  be  omitted,  if  the  purchaser  should  be  content 
to  rely  on  the  title  acquired  by  such  delivery. 

12(2) 
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XXX. 


Pbboedbht 
XXX. 

OF  ▲  BASE  FEB 
DT  FREEHOLDS. 

Parties. 

Recital  of 
settlement 
creating  the 
entail. 

Agreement 
for  sale. 


Witnesseth. 

Considera- 
tion. 

Receipt. 
Grant. 


Habendom 
to  piirchaser 
in  tee; 

subject  to 
estate  for  life ; 

but  freed 
from  estate 
taU. 

Extension 
of  implied 
covenant  for 
further 
assurance  to 
enlargement 
of  base  fee. 


Appointment 
of  purchaser 
as  attorney  to 
execute  such 
assurances. 


OoNVBYANCB  of  a  Babe  Pee  in  Freeholds  hy  a  Tenant 
in  Tail  in  Eemainder. 

This  indenture,  made,  &o.,  BETWEEN  A.  B.,  of,  &o. 
\i!>endor\  of  the  one  part,  and  0.  D.,  of,  &o.  \^purcha^er\ 
of  the  other  part.  Whereas  \B.ecitaU  showing  that  the 
hereditaments  expressed  to  be  hereby  granted  stand  limited 
to  the  use  of  E.  B.  /or  li/e^  with  remainder  to  A,  B. 
in  tail\  And  whereas  the  said  A.  B.  has  agreed  to  sell 
to  the  said  C.  D.  the  reversion  or  remainder  immediately 
expectant  on  the  estate  for  life  of  the  said  E.  B.  therein, 
of  and  in  the  said  hereditaments  for  such  estate  as  the 
said  A.  B.  can  now,  or  may  hereafter  become  able  to, 

dispose  of,  at  the  price  of  £ .    Now  this  indenture 

WITNESSETH  that  in  pursuance  of  the  said  agreement, 

and  in  consideration  of  £ to  the  said  A.  B.  this 

day  paid  by  the  said  0.  D.  (the  receipt  whereof  the 
said  A.  B.  doth  hereby  acknowledge),  he  the  said  A.  B., 
AS  BENEFICIAL  OWNER,  doth  hereby  grant  and  dispose 
of  imto  the  said  C.  D.,  his  heirs  and  assigns  [^parcelsj 
pp.  128, 131, 156,  Ac],  TO  hold  the  premises  unto  and  to 
THE  USE  of  the  said  C.  D.,  his  heirs  and  assigns,  subject  to 
the  estate  for  life  of  the  said  E.  B.  therein,  but  discharged 
from  the  estate  tail  of  the  said  A.  B.  therein.  And  it  is 
hereby  agreed  and  declared  that  the  covenant  on  the  part 
of  the  said  A.  B.,  implied  in  these  presents,  for  further 
assurance  of  the  said  premises,  shall  extend  to  the  making 
and  doing  after  the  death  of  the  said  E.  B.,  if  the  said  A.  B. 
shall  survive  him,  and  during  the  remainder  of  the  life 
of  the  said  A.  B.,  of  every  assurcmce  or  thing,  which  may- 
be necessary  or  proper,  for  enlarging  the  base  fee  hereby 
created  into,  and  vesting  the  said  premises  in  the  said 
A.  B.,  his  heirs  and  assigns,  for  an  absolute  estate  in 
fee  simple.  And  the  said  A.  B.  doth  hereby  appoint 
the  said  C.  D.,  his  heirs  and  assigns,  the  attorney  and 
attorneys  of  him  the  said  A.  B.,  in  his  name  and  on  his 
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lehalf  to  execute  and  do  every  or  any  sucli  assurance  or    Pebckdkht 
thing  as  aforesaid.    In  witness,  &c.  (a).  XXX. 

THE  SCHEDULE  above  refeixed  to.  ^'.^^^o™. 


ENFBANCHI8B- 

MSSTE  TTNDEB 

POWEB. 


XXXI. 

Ekfkakchisehbnt  of  Copyholds  under  a  Power  in  a    Prbobdkot 
Settlement.  ^^^ 

This  INDENTUEE,  made,  &c.,  BETWEEN  A.  B.,  of,  &o., 

and  C.  D.,  of,  &c.  [^trustees  of  (he  power],  of  the  first  part, 

E.  P.,  of,  &c.  [tenant  for  life^y  of  the  second  part,  and  I*artiee- 

6.  H.,  of,  &c.  [copyholder],  of  the  third  part.     Whereas,  Recital  of  title 

by  virtue  of  an  indenture  of  settlement  dated  the ^      manor ; 

day  of ,  and  expressed  to  be  made  between  [parties], 

and  of  several  indentures  indorsed  thereon  (6),  and  in 
the  events  which  have  happened  and  particularly  in  con- 
sequence of  the  death  of  the  said  J.  F.  [second  tenant  for 

Ufe],  on  the day  of ,  187 — ,  leaving  the  said 

E.  F.  his  only  child,  and  the  death  of  the  said  L.  F. 

[first  tenant  for  life]  on  the day  of  ,  188 — ,  the 

manor  of ,  in  the  county  of ,  now  stands  limited 

[with  other  manors  and  hereditaments]  to  uses  under  which 
&e  said  £.  F.  is  tenant  for  life  thereof  in  possession, 
and  the  said  A.  B.  and  0.  D.,  as  the  present  general 
trustees  of  the  said  indenture  of  settlement,  have  power, 

(a)  This  deed  must  be  enrolled  in  the  Central  Office  within  six 
calendar  months  after  its  execution  by  the  vendor,  under  the 
provisions  of  the  Act  3  &  4  Will.  IV.  c.  74.  As  the  protector  of 
the  settlement  is  not  a  party  to  the  conveyance,  a  base  fee  only 
passes,  determinable  on  the  death  of  the  tenant  in  tail  without 
leaTing  i^ue  inheritable  under  the  entail  surviving  him.  See  the 
above  Act,  sect.  34.  As  to  the  extension  of  the  covenant  for  further 
assQiance,  BankesY.  SmaUy  34  Ch.  D.  415,  on  appeal,  36  Ch.  D.  716, 
niay  be  referred  to. 

(&)  i.«.,  a  deed  varying  the  uses  of  the  settlement,  and  several 
appoin^ents  of  new  trustees. 
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Pbeoedent 
XXXI. 

ENFBANCHISE' 

KENT  TjyDEB 

POWBB. 

— and  of 
power; 

— of  admit- 
tanoe  of  copy- 
holder; 

— of  agree- 
ment for 
enfranchise" 
ment. 


Witnesseth. 

Considera- 
tion. 

Receipt. 


Revocation  of 
old  uses. 


And  appoint- 
ment of 
parcels; 


—with  mines 
and  common- 
able rights. 


with  the  consent  in  writing  of  the  said  E.  P.,  to  enfranchise 
in  manner  hereinafter  appearing  any  tenement  holden  of 

the  said  manor.    And  whereas  {a)  on  the day  of 

the  said  Q,  H.  was  out  of  Court  admitted  tenant  of 

the  hereditaments  hereinafter  appointed  by  the  descrip- 
tion of,  &c.  ^description  from  court  rolls  (b)  ],  to  hold  the 
same  unto  the  said  G.  H.,  his  heirs  and  assigns,  at  the 
will  of  the  lord  according  to  the  custom  of  the  said  manor. 
And  whereas  the  said  A.  B.  and  C.  D.  in  exercise  of  the 
said  power,  and  with  the  consent  (hereby  testified)  of 
the  said  E.  E.,  have  agreed  with  the  said  Q.  H.  for  the 
enfranchisement  in  manner  hereinafter  appearing  of  the 

said  hereditaments  for  the  sum  of  £ .    Now  this 

INDENTURE  WITNESSETH,  that  in  pursuaucc  of  the  said 

agreement  and  in  consideration  of  £ this  day  paid  by 

the  said  G.  H.  to  the  said  A.  B.  and  C.  D.  (the  receipt 
whereof  they  hereby  acknowledge),  they  the  said  A.  B. 
and  C.  D.  as  trustees  with  the  consent  and  by  the 
direction  (hereby  testified)  of  the  said  E.  F.  directing  as 
BENEFICIAL  OWNER,  do  hereby  revoke  all  the  uses,  trusts, 
powers,  and  provisions  by  virtue  of  the  said  indenture 
of  settlement  and  indentures  indorsed  thereon  or  any 
of  them  subsisting  in  and  concerning  the  freehold  and 
inheritance  of  the  hereditaments  hereinafter  appointed, 
And  do  hereby  appoint  that  all  that  messuage  or 
tenement  with    the    offices,   outbuildings,    gardens,  and 

orchard  thereto  belonging  known  as House,  situate 

in  the  parish  of ,  in  the  coimty  of ,  and  particu- 
larly described  in  the  plan  annexed  to  these  presents  and 

therein  coloured  ,  together  with  the  mines  and 

minerals  (c)  within  and  under  the  same,  and  all  such 
common  and  commonable  rights  as  the  said  Gt.  H.  was 


(a)  Or,  if  it  be  the  fact,  "  at  a  Court  held  for  the  said 
manor,"  and  in  that  case  omit  "  out  of  Court." 

(6)  It  is  convenient  to  give  this. 

(c)  Forms  of  reservation  of  mines  and  minerals  will  be  found 
sujpra,  p.  157. 
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entitled  to  in  respect  of  or  as  appendant  or  appurtencuit    Pbbokdent 

to  the  same  premises  immediately  before  the    present         * 

enfranchisement  (a),  shall  hencbforth  go  and  remain  to  bntoanohisk. 
THE  USE  of  the  said  Q-.  H.,  his  heirs  and  assigns,  as  free-       power. 
hold,  enfranchised  and  for  ever  discharged  from  all  incidents  TopurchaseT 
of  copyhold  tennre.     [^Proviso  restricting  liability  of  tenant  in  fee. 
for  life  under  his  implied  covenant^  stdpra^  p.  151.]    And  the  Acknowledg- 
said  E.  F.  doth  hereby  acknowledge  the  right  of  the  said  J^ertSsing 
Gr.  H.  to  production  and  delivery  of  copies  of  the  said  *»  to  deeds, 
indenture  of  settlement  and  indentures  indorsed  thereon, 
and  of  the  court  rolls  of  the  said  manor  so  far  as  they  relate 
to  the  hereditaments  hereinbefore  appointed  (6),  and  imder- 
take  for  the  safe  custody  thereof.    In  witness,  &c. 


xxxn. 

Assignment  of  Leaseholds  on  a  Sale.    Variations  for    ^^^^^ 
Eegistered  Land.  — 

IHIS  INDENT  UKE,  made,  &c.,  between  A.,  of,  &c.       holds. 
[vendor']^  of  the  one  part,  and  B.,  of,  &c.  Ipurchaser']^  of  Parties, 
the  other  part.    Whereas,  by  an  indenture  of  lease,  dated  ?^*?^  ^^ 

the day  of ,  and  expressed  to  be  made  between 

[parties']^  aU  that,  &c.  \_parcels  from  the  lease']^  with  the 
appurtenances,  were  demised  to  the  said  0.,  his  executors, 

administrators,  and  assigns,  for  the  term  of  years 

from  the day  of ,  at  the  yearly  rent  of  £ , 

and  subject  to  covenants  by  the  lessee  and  conditions 
therein  contained  (c).    And  whereas  the  said  premises  —of  its 

(a)  This  is  usual. 

(6)  See  Be  Agg  Gardner ,  25  Ch.  D.  600. 

(c)  In  assigniiig  leaseholds,  it  is  usual  and  preferable  to  recite 
the  lease  and  to  set  out  the  parcels  in  the  recital ;  and  in  stating 
the  parcels,  the  exceptions  (if  any)  should  either  be  set  out  or 
mentioned,  so  as  to  show  what  was  actually  demised.  If  it 
is  desired  to  avoid  reciting  the  lease,  the  Precedent  may  be 
made  aTsilable  by  omitting  all  the  recitals,  and  the  reference  to 
the  agreement,  adding  after  the  statement  of  the  consideration, 
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Pbkcedent    are  now  vested  in  £he  said  A.  for  the  residue  of  the  said 

term  of years  (a).    And  whereas  the  said  A.  has 

OF  LEA8K-     agreed  with  the  said  B.  for  the  sale  to  him,  at  the  price 
of  £ ,  of  the  premises  aforesaid,  for  the  residue  of  the 


having  be- 
oome  vested 


in  vendor ;       u  f^j,  ^j^^  purchase  of  the  hereditaments  expressed  to  he 
W;  for^Te.   hereby  assigned,"  and  substituting  for  the  parcels  :— 

^^miSitof  ""^  *^^*  messuage  No.  — ,  L Street,  in  the  parish 

leasehold         of  M.  in  the  county  of  N.,  the  site  of  which  was  by  an 

^theleaae."  Indenture  of   lease  dated    the  day  of  and 

expressed  to  be  made  between  [^parties']  demised  to  the 

said  [^lessee],  for  the  term  of years  at  the  yearly  rent 

of  £ ,  and  subject  to  covenants  by  the  lessee  and  con- 
ditions therein  contained,  and  which  is  now  vested  in  the 
said  A.  for  the  residue  of  the  same  term," 

or  as  the  case  may  be.  It  is  sometimes  considered  that  if  the 
character  of  the  property  has  changed,  this  is  the  better  mode  of 
assignment.  But  there  is  no  difficulty  in  adapting  the  common 
form  to  such  circumstances  by  adding  after  the  parcels  in  the 
operative  part  a  reference  to  the  description  by  which  the  property 
has  come  to  be  better  known. 

(a)  It  is  usual  particularly  to  refer  to  the  last  assignment,  viz. 
that  to  the  vendor ;  but  as  nothing  is  gained  by  this  reference,  it 
has  been  omitted.  The  following  recital  may  be  substituted  if  A. 
is  the  registered  proprietor  with  an  absolute  title  (see  p.  87,  aupra), 
or  added  if  he  be  the  registered  proprietor  with  a  possessory  title: — 

Recital  of  "  And  WHEREAS  the  said  A.  is  registered  as  proprietor 

leSeholds!'^^   with  an  absolute  [possessory]  title  of  the  premises  com- 
prised in  the  said  indenture  of  lease,  the  title  thereof  in 

the  register  being  No.  — ,  in  the  parish  of ,  in  the 

district  of ,  and  the  county  of ." 

If  notice  only  of  the  lease  has  been  entered  (see  p.  100,  supra)^ 
introduce  before  the  last  recital : — 

Recital  of            "  And  WHEREAS  a  notice  of  the  said  lease  was,  on  the 
J^®^'         day  of  ,  entered  against  the  land  registered 

under  the  title  No. ,  in  the  parish  of ,  in  the 

district  of ,  and  county  of ." 
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said  term,  free  from  inoombrances.     Now  this  indenture    Pbeoedent 


XXXII. 


WITNESSETH  that,  in  pursuance  of  the  said  agreement,  and 

in  consideration  of  £ ,  to  the  said  A.  this  day  paid     of  lbasb- 


HOLDS. 


bj  the  said  B.   (the  receipt  whereof  the  said  A.   doth 

hereby  acknowledge),  he  the  said  A.  as  beneficial  owner,  "W^^tiiesset^* 

doth  hereby  assign  unto  the  said  B.,  his  executors,  adminis-  ^^^ 

trators,  and  assigns,  all  the  said hereditaments  and  Receipt. 

premises  by  the  said  indenture  of  the day  of Assignment. 

[koie]  expressed  to  be  demised  (a),  to  hold  the  premises  Panels, 
unto  the  said  B.,  his  executors,  administrators,  and  assigns  Habendum. 

for  the  residue  of  the  said  term  of years,  at  the  rent 

and  subject  to  the  covenants  by  the  lessee,  and  conditions 

in  the  said  lease  reserved  and  contained,  and  henceforth 

to  be  paid,  performed,  and  observed  (6).    And  the  said  B.  Covenant  by 

doth  hereby  covenant  with  the  said  A.,  that  he  the  said  S^r^t  and 

B.,  his  executors,  administrators,  or  assigns,  will  hence-  observe 

forth  pay  the  rent  by  the  said  lease  reserved,  and  per-  ' 

form  (c)  and  observe  all  the  covenants  by  the  lessee  and 

conditions  therein  contained,  and  keep  the  said  A.,  his  and  indemnify 

heirs,  executors,  and  administrators,  indemnified  against  respect 

all  actions,  expenses,  claims,  demands,  and  liability  on  ^^^'©of. 

account  of  the  non-payment  of  the  said  rent,  or  the  breach 

(a)  If  houses  or  other  buildings  have  been  erected  since  the  date 
of  the  lease,  so  as  to  vary  the  description  of  the  property,  they 
should  be  mentioned  thus : 

"together  with  all  those  messuages  tmd  buildings 

which  have  been  built  on  the  said  land  since  the  date  of 
the  said  lease,'' 

or  in  some  Bimilar  way.  If  the  houses  are  numerous,  they  may  be 
placed  in  a  schedule,  and  referred  to  accordingly :  this  is  particu- 
larly convenient  when  it  is  desired  to  show  the  tenancy  and  rental. 

(6)  As  to  the  covenants  for  title  implied  in  a  conveyance  of  lease- 
holds, see  the  Conv.  Act,  1881,  sect.  7  (1)  (A.)  (B.),  (App.  IV„  infra). 
If  the  land  is  registered,  add  extension  of  the  covenant  for  farther 
aasorance  and  appointment  of  attorney,  p.  142,  supra, 

(c)  This  word  has  not  necessarily  an  active  meaning  {Barrow  v. 
Itaaa  &  8m,  [1891]  1  Q.  B.  417  at  424 ;  Harman  v.  Ainalie,  [1904] 
1K.B.( 
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of  the  said  coyenants  and  conditions,  or  any  of  them  (a). 
In  witness,  &o. 


Parties. 


Witnesseih. 
Considera- 
tion. 


xxxm. 

Assignment  o/*  Leaseholds  by  Executors  (J)  of  the 
Lessee.    By  Indorsement  on  the  Lease. 

This  indenture,  made,  &c.,  BETWEEN  A.,  of,  &o., 
.  and  B.,  of,  &o.  [r^wrfors],  executors  of  the  will,  dated 

the  day  of ,  and  proved  in  the Registry 

of  Probate  on  the day  of ,  of  the  within-named 

X.  [lessee']^  of  the  one  part,  and  C,  of,  &o.  {^purchaser\  of 
the  other  part,  witnesseth,  that,  in  consideration  of 
£ this  day  paid  by  the  said  C.  to  the  said  A.  and  B. 

(a)  Every  vendor  of  a  lease  is  entitled  to  require  this  covenant, 
except  assignees  of  bankrupts  ( Wilkim  v.  Fry,  1  Mer.  244,  263 ; 
Dart,  Y.  &  P.,  6th  ed.  p.  630),  and  assignors  of  underleases  who 
or  whose  testators  or  intestates  have  not  covenanted  to  perform  the 
covenants  in  the  original  lease ;  nor  can  such  a  covenant  be  required 
as  to  an  underlease  if  that  was  made  at  a  peppercorn  rent  without 
covenant  by  the  underlessee.  See  Davidson's  Prec.  Conv.,  4th  ed. 
vol.  ii.  pt.  i.  pp.  216 — 218.  As  to  the  oonstruction  of  the  covenant, 
see  Gooch  v.  Clutterbuck,  [1899]  2  Q.  B.  148 ;  Be  Pooh  and  Clarke's 
Contract^  [1904]  2  Oh.  173.  The  trustee  of  the  property  of  a  bank- 
rupt under  the  Bankruptcy  Act,  1869,  or  the  Acts  of  1883  and  1890, 
appears  to  stand  in  the  same  position  in  this  respect  as  an  assignee 
under  the  former  Bankruptcy  Acts ;  but  such  a  trustee  desiring  to 
disclaim  a  lease,  and  obliged  to  assign  it  to  an  equitable  mort- 
gagee, would  seem  not  to  be  within  the  above  exception.  See  Ex 
parte  Burton,  15  Ch.  D.  289. 

The  covenant  differs  from  that  formerly  in  use,  in  not  ezpreesly 
binding  the  heirs,  executors,  and  administrators  of  the  covenantor 
(as  to  which,  see  sect.  69  of  Conv.  Act,  1881,  App.  IV.,  infra),  and 
in  not  being  made  expressly  with  the  executors  and  administrators 
of  the  covenantee  (as  to  which,  see  sect.  58  of  the  same  Act). 

(5)  Upon  a  sale  of  a  leasehold  by  executors,  the  title  may  be 
accepted  without  inquiry  whether  aU  the  debts  have  been  paid, 
although  more  than  twenty  years  have  elapsed  from  the  death. 
See  Be  Whistler,  35  Ch.  D.  561 ;  Be  Venn  and  Furzs'a  Contract, 
[1894]  2  Ch.  101 ;  but  see  Be  Verrdl's  Contract,  [1903]  1  Ch.  65,  where 
i^e  purchaser  had  actual  notice  that  there  were  no  impaid  debts. 
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for  the  porohase  of  the  hereditaments  demised  by  the    Pbeobdbnt 

within-written  indenture  (the  receipt  whereof  the  said  A.         * 

mi  B.  hereby  acknowledi^e),  they,  the  said  A.  and  B.,     oflbabb- 

t\l.  -^     V     /    \       J  HOLDS  BY 

AS  PERSONAL    REPRESENTATIVES    01    the    Said    X.  (a),    dO,      exsoutobs. 

and  each  of   them  doth,  hereby  assign  unto  the  said  ^^^j  ^. 
C,  his  executors,  administrators,  and   assigns,  all  the  Aasignment. 
hereditaments  comprised  in  and  demised  by  the  within-  ParoeLi. 
written  indenture,  to  hold  the  premises  unto  the  said  Habendum. 
C,  his  executors,  administrators,  and  assigns  henceforth, 

for  the  residue  of  the  term  of  years  granted  by  the 

within-written  indenture,  at  the  rent  thereby  reserved, 
and  subject  to  the  covenants  by  the  lessee  and  conditions 
therein  contained,  and  henceforth  to  be  performed  and 
observed.    And  the  said  0.  doth  hereby  covenant  with  Covenant  by 
the  said  A.  and  B.,  that  he  the  said  0.,  his  executors,  pay  rent  and 
administrators,  and  assigns,  will  henceforth  pay  the  rent  ^^^  ^^ 
reserved  by  the  said  lease,  and  perform  and  observe  aU  covenants, 
the  covenants  by  the  lessee  and  conditions  therein  con- 
tained, and  will  keep  the  said  A.  and  B.,  their  executors 
and  administrators,  and  the  estate  of  the  said  X.  indemni- 
fied against  all  actions,  expenses,  claims,  demands,  and 
liability  on  account  of  the  non-payment  of  the  said  rent, 
or  the  breach  of  the  said  covenants  and  conditions,  or  any 
of  them.    In  witness,  &c. 


XXXIV. 

Assignment  o/*  Leaseholds  by  Trustees  in  Bankruptcy,    Pbbgbdent 
the  Bankrupt  being  a  party  (i).  XXXJV. 

This  INDENTUEE,  made,  &c.,  BETWEEN  A.,  of,  &c.,     ^ 
B.,  of,  &C.,  and  C,  of,  &c.,  the  trustees  of  the  property  of  ^ 

Pa] 

(a)  See  the  Conv.  Act,  1881.  s.  7  (1)  (F.)  (App.  IV.,  infra). 

{b)  Under  the  Bankruptcy  Acts,  1883  and  1890  (46  &  47  Vict. 

0.  52,  8.  5d ;  53  &  54  Vict.  c.  71,  s.  13),  the  trustee  of  the  property 

of  a  bankrupt  may  within  a  limited  time  diBclaim  any  such  property 

(as  to  which  word  see  21  Q.  B.  D.  484)  consisting  of  land  of  any 
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D.,  of,  &c.,  a  bankrupt,  of  the  first  part,  the  said  D.,  of 
the  second  part,  and  E.,  of,  &o.  [^purchaser]^  of  the  third 

tenure  burdened  with  onerous  covenants,  and  the  disci  aimer  will 
operate  to  determine,  as  from  its  date,  the  rights,  interests,  and 
liabilities  of  the  bankrupt,  and  the  personal  liability  of  the  trustee 
in  the  property  disclaimed,  but  will  not,  except  for  that  purpose, 
alPect  the  rights  or  liabilities  of  any  other  i>erson.  The  trustee  is 
*not  entitled  to  diflfilaim  a  lease  without  th^  leave  of  the  Ck>uTt, 
except  in  the  cases  mentioned  in  Bule  69  of  the  Bankruptcy  Bules, 
1890  (which  has  been  substituted  for  Eule  320  of  the  Bankruptcy 
Eules,  1886),  and  is  bound  on  an  application  by  any  interested 
person  {e,g,  the  lessor.  Be  Page,  14  Q.  B.  D.  401;  Be  Finley, 
21  Q.  B.  D.  475),  to  decide  within  a  specified  time,  whether  he  will 
disclaim  or  not ;  and  the  Court  has  power  to  make  an  order  vesting 
the  disclaimed  property  in  any  person  entitled  thereto.  Any  per- 
son injured  by  the  operation  of  such  a  disclaimer  is  to  be  deemed  a 
creditor  of  the  bankrupt  to  the  extent  of  the  injury. 

The  following  decisions  under  sect.  55  of  the  Act  of  1883  may  be 
referred  to : — ^As  to  extension  (under  sect.  105,  sub-sect.  4)  of  time 
for  disclaimer.  Ex  parte  Foreman^  13  Q.  B.  D.  466;  as  to  liability 
of  a  trustee  failing  upon  demand  by  the  lessor  to  give  notice 
whether  he  disclaims,  Be  Page,  14  Q.  B.  D.  401 ;  as  to  whethw 
the  section  applies  to  an  after-acquired  lease,  Be  Clayton  and 
Barclay* s  Contract,  [1895]  2  Ch.  212 ;  as  to  the  disclaimer  deter- 
mining all  liability  for  future  rent,  Stacey  v.  Hill,  [1901]  1  Q.  B. 
660,  where  the  rent  had  been  guaranteed ;  as  to  the  right  to  a  vesting 
order  under  sect,  bb,  sub-sect.  6,  see  Be  Cock,  20  Q.  B.  D.  343, 
where  it  was  held  that  if  a  mortgagee  by  sub-demise,  or  other  sub- 
lessee, refuses  to  accept  a  vesting  order,  the  Court  may  vest  the 
demised  property  in  the  lessor;  but  see  Be  Parker  &  Parker,  14 
Q,.  B.  D.  405 ;  as  to  the  incapacity  of  a  mortgagee  by  sub-demise 
to  defeat  the  lessor's  rights  by  assigning  the  mortgage  debt  and 
security  to  a  mere  nominee,  see  Be  Smith,  25  Q,  B.  D.  536.  A 
sub-lessee  accepting  a  vesting  order  becomes  subject  to  the  obliga- 
tions of  the  original  lease ;  but  whether  as  assignee  only,  or  to  the 
same  extent  as  if  he  were  the  original  lessee  is  imdetermined  (see 
Be  Finhy,  21  Q,  B.  D.  475),  though  sect.  13  of  the  Act  of  1890 
gives  the  Court  a  discretionary  power  to  make  the  sub -lessee  sub- 
ject only  to  the  same  liabilities  and  obligations  as  he  would  be  liable 
to  if  he  were  assignee  of  the  lease ;  and  therefore,  until  the  point  is 
determined,  the  lessor  should  be  served:  Ex  parte  Morgan,  22 
Q.  B.  D.  592,  and  see  Be  Baker,  [1901]  2  K.  B.  628,  generally  as  to 
the  operation  of  sect,  bb,  and  ihe  persons  to  be  served.    As  to  an 
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part  [recUe  the  lease  to  2).,  supra^  p.  183].    And  whereas    Pbboedbot 
the  said  D.  was  on  the  day  of  adjudged  a     ^^^^V. 

OFLBASB- 

agreement  for  a  lease  where  the  bankrupt  has  agreed  to  assign,  and       holds  in 
as  to  the  meaning  of  "  property"  in  sect.  55,  see  Be  Maughan,  Ex    P^^^^^^raoT' 
^rte  Monkhotise,  14  Q.  B.  D.  956 ;  as  to  disclaimer  in  a  case  under  Recital  of 
sect.  121,  Be  Sandwdl,  14  Q.  B.  D.  960;  that  disclaimer  binds  the  bankruptcy. 
Crown,  Be  Thomas,  21  Q.  B.  D.  380.    The  trustee  cannot  dis- 
claim a  contract  by  the  bankrupt  for  the  sale  of  a  lease  imless  he 
also  disclaims  the  lease  itself  :  Be  Baetable,  [1901]  2  K  B.  518. 
An  equity  of  redemption  of  leaseholds  mortgaged  by  assignment  is 
not  within  the  section :  Be  Gee,  24  Q.  B.  D.  65 ;  and  see  Bule  69  of 
the  Bules  of  1890. 

Corresponding,  but  less  elaborate,  provisions  were  contained  in 
the  Bankruptcy  Act,  1869,  ss.  23,  24 ;  and  with  these  sects.  97  and 
98  of  the  Bankruptcy  (Ireland)  Amendment  Act,  1872  (35  &  36 
Vici  c.  58),  by  which  Irish  bankruptcies  are  regulated,  are,  in 
substance,  identical. 

As  to  the  effect  of  a  disclaimer  of  a  lease  under  sect.  23  of  the 
Bankruptcy  Act,  1869,  upon  the  rights  and  liabilities  of  third 
parties,  see  the  cases  cited  eupra,  p.  17  ;  as  to  proof  by  a  lessor  for 
injury  caused  by  disclaimer  of  the  lease,  see  Ex  parte  Llynvi  Coal 
and  Iron  Company,  L.  E.  7  Ch.  28 ;  Ex  parte  Blake,  11  Ch.  D.  572 ; 
and  Ex  parte  CorbeU,  14  Ch.  D.  122  (lease  to  partners) :  as  to  proof 
by  an  under-lessee,  see  Ex  parte  Walton,  17  Ch.  D.  746 ;  as  to  the 
effect  of  a  disclaimer  in  completing  the  title  of  the  lessor.  Ex  parte 
Sadler,  19  Ch.  D.  122 ;  as  to  the  effect  of  such  a  disclaimer  as 
regards  fixtures  on  the  disclaimed  property.  Ex  parte  Glegg,  19 
Ch.  D.  7,  and  cases  there  cited,  and  see  Lihhy  v.  Hart,  29  Ch.  D.  8-; 
and  as  regards  chattels  demised  with  land,  see  Ex  parte  Alien, 
20  Ch.  D.  341 ;  as  to  the  liabilities  of  a  trustee  who  did  not 
disclaim,  see  WiUon  v.  Wallani,  5  Ex.  D.  155;  Lowrey  v.  Barber, 
ib,  170;  Titterton  v.  Cooper,  9  U.  B.  D.  473;  Alloway  v.  8Uere,  10 
Q.  B.  D.  22 ;  as  to  use  and  occupation  until  disclaimer,  Gabriel  v. 
Blankenstein,  13  Q.  B.  D.  684 ;  Ex  parte  Good,  ib.  731 ;  Ex  parte 
Amal,  24  Ch.  D.  26;  as  to  assignment  by  the  trustee  to  a  pauper, 
Hopkinson  v.  Lovering,  11  Q.  B.  D.  92 ;  and  as  to  the  disclaimer  of 
onerous  contracts.  Be  Sneezum,  3  Ch.  D.  463  (see  now  sect.  55, 
sob-sect.  5  of  the  Act  of  1883).  As  to  limiting  a  time  for  dis- 
claimer, see  Ex  parte  Lovering,  L.  E.  9  Ch.  586 ;  Ex  parte  Moore, 
2  Ch.  D.  802;  Ex  parU  Dressier,  9  Ch.  D.  252;  Be  Bichardson, 
Ex  parte  Harris,  16  Ch.  D.  613  ;  Titterton  v.  Cooper,  ubi  supra;  as 
to  the  position  of  a  surety,  see  Harding  v.  Preece,  9  Q.  B.  D.  281. 
Ab  to  when  leave  to  disclaim  could  be  given  under  Bule  28  of  the 
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Fbbordxnt 
XXXIV. 

OF  UEASB- 

HOLDSIN 

BANKBUPTOT. 

Of  contract 
for  sale. 


Witneaseth. 


Considera- 
tion. 
Beceipt. 


Assignment. 

Parcels. 

Habendum. 


bankrupt  by  the  High  Court  of  Justice,  [or  the  County 

Court  of ,  holden  at ,]  and  on  the day  of 

the  said  A.,  B.,  and  C.  were  duly  appointed  trustees 


of  the  property  of  the  said  D.,  and  suoh  appointment  was 
certified  by  the  Board  of  Trade.  And  whereas  the  said 
trustees  have  agreed  to  sell  the  premises  comprised  in  the 
hereinbefore  recited  indenture  of  lease  to  the  said  E.,  for 

the  residue  of  the  said  term  of years  at  the  price  of 

£ ,  and  the  said  D.  has  agreed  to  join  in  these  presents 

in  manner  hereinafter  appearing.  Now  this  indenture 
WITNESSETH,  that  for  effectuating  the  said  sale,  and  in  con- 
sideration of  £ to  the  said  trustees  this  day  paid  by  the 

said  E.  (the  receipt  and  payment  whereof  as  aforesaid  the 
said  trustees  and  D.  hereby  respectively  acknowledge), 
THEY  the  said  A.,  B.,  and  C,  as  trustees,  do  and  each  of 
them  doth  hereby  assign,  and  he  the  said  D.  as  beneficial 
OWNER  doth  hereby  assign  and  confirm  unto  the  said  E., 
his  executors,  administrators,  and  assigns,  all  the  here- 
ditaments and  premises  by  the  hereinbefore  recited  inden- 
ture expressed  to  be  demised,  to  hold  the  said  premises 
unto  the  said  E.,  his  executors,  administrators,  and  assigns, 

for  the  residue  of  the  said  term  of years  at  the  rent 

reserved  by  and  subject  to  the  covenants  by  the  lessee 
and  conditions  contained  in  the  said  indenture  of  lease, 
and  henceforth  to  be  performed  and  observed  (a).  In 
vsnriNESS,  &c. 


Bankruptcy  Eulee  of  1871,  see  Be  Wilson,  L.  E.  13  Eq.  186; 
Ex  parte  Paierson,  11  Cli.  D.  908;  Ex  parte  East  and  West  India 
Dock  Co,,  In  re  Clarke,  17  Oh.  D.  769  (whence  it  seems  that  the 
Cbnrt  would  regard  the  persons  interested  in  the  bankrupt's  estate, 
and  not  collateral  circumstances  of  any  kind,  such  as  possible 
resulting  injury  to  third  parties,  Ex  parte  Good,  13  Q.  B.  D.  731, 
and  cases  there  cited).  But  cf.  Ex  parte  Buxton,  15  Ch.  D.  289 ; 
Ex  parte  Ladbury,  17  Ch.  D.  632.  And  as  to  the  effect  of  dis- 
claimer without  leave,  see  Beed  v.  Harvey,  6  Q*  B.  D.  184 ;  and 
rule  69  of  the  Eules  of  1890. 

(a)  Trustees  of  the  property  of  bankrupts,  like  assignees  in  bank- 
ruptcy under  the  former  Bankruptcy  Acts,  appear  not  to  be  entitled 
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XXXV. 


Assignment    of  part    of  Leasehold    Property    mth    ^^2^J5^ 

CovBNANTs  and  Cross  Powers  of  Distress  for  securing         ' 

Payment  of  a  Proportionate  Part  of  the  Eent  (a).  i.^||^ou) 


This  INDENTUEE,  made,  &o.,  between  A.,  of,  &o.  Parties. 

[fwidor],  of  the  one  part,  and  B.,  of,  &o.  l^purchaserly  of 

the   other    part   [recite    lease^  mpra,  p.  183(6)].     And  Recital  of 

whereas  [after  divers  mesne  assiimments  and  acts  in  the 

,         ,  — — and.  assiffii- 

law  ultimately]  by  virtue  of  an  indenture  dated,  &c.,  and  ment  to 

expressed  to  be  made  between   Iparties]^  the  premises  ^^^^'» 

became  vested  in  the  said  A.,  for  the  then  residue  of  the 

to  require  any  oovenant  on  the  part  of  a  purchaser  to  perform  the 
covenants  of  the  lease,  see  supra,  p.  186,  (a).  Under  the  Bank- 
mptcy  Act,  1883  (as  under  that  of  1869),  the  bankrupt  is  released 
from  liability  upon  the  trustee  either  selling  or  otherwise  accepting 
the  lease  or  disclaiming  it.  See  Dart,  Y.  &  P.  5th  ed.  p.  558 ; 
6th  ed.  pp.  629,  630.  As  to  the  position  of  the  bankrupt  under 
the  former  law,  see  the  Bankruptcy  Law  Consolidation  Act,  1849 
(12  &  13  Vict.  c.  106),  s.  145,  and  Colks  v.  Evanson,  19  C.  B.  (N.  S.) 
372. 

(a)  See  p.  120,  supra,  note  (6).  As  regards  the  powers"of  distress, 
it  is  doubtful  whether  these  are  not  affected  by  the  Bills  of  Sale 
Acts.  See  Tulhrook  v.  Aahhy  &  Co.,  56  L.  J.  (N.  S.),  Q.  B.  D.  376 ; 
Stevens  v.  Marston,  W.  N.  1890, 193 ;  39  W.  E.  129 ;  Be  Boundwood 
Colliery  Company,  [1897]  1  Ch.  373 ;  and  see  also  the  observations 
of  Lord  Esher,  M.R.,  in  Hughes  v.  LiUle,  18  Q.  B.  D.  32  at  p.  36, 
and  the  observations  on  attornment  clauses,  infra,  p.  311,  and  on 
the  Bills  of  Sale  Acts,  infra,  p.  317.  There  may  also  be  some  doubt 
whether  these  powers  and  the  ancillary  powers  of  entry  and  holding 
poseeesion  may  not  be  obnoxious  to  the  perpetuity  rules,  imlees 
confined  within  the  usual  legal  limits.  See  Be  Daveron,  [1893] 
3  Ch.  421 ;  Be  Wood,  [1894]  3  Ch.  381. 

(6)  Or  it  may  often  suflfice  to  refer  to  the  parcels  in  the  lease 
simply  as  "  the  hereditaments  hereafter  assigned  with  other 
hereditaments."  In  that  case  the  words  "  comprised  in  the 
hereinbefore  recited  indenture  of  lease,*'  will  be  added  after 
*' premises"  in  the  next  recital,  and  the  contract  for  sale  will  be  of 
'*  the  said  hereditaments  hereinafter  assigned." 
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PSEOBDBNT 

xxxv. 

PABTOF 
LEASEHOLD. 

— contract 
for  sale ; 

— ^agreement 
to  enter  into 
special 
covenants. 


Witnessetli. 

Considera- 
tion. 

Receipt. 

Assigfnment. 
Parcels. 


Habendnm. 


Covenants  by 
vendor  to  pay 
rent  appor- 
tioned, and 
observe  cove- 
nants relating 
to  property 
retained; 


said  term  of years  (a).    And  whereas  the  said  A. 

has  agreed  with  the  said  B.  for  the  sale  to  him,  at  the 

price  of  £ ,  of  those    parts  which  are   hereinafter 

described  and  assigned  of  the  said  premises  for  the  residue 
of  the  said  term,  subject  as  hereinafter  mentioned:  And 
WHEREAS,  upon  the  treaty  for  the  said  sale,  it  was  agreed 
that  the  said  A.  and  B.  respectively  should  enter  into  the 
covenants  and  grant  the  powers  hereinafter  by  them 
respectively  entered  into  and  granted :  Now  this  inden- 
ture WITNESSETH,  that,  in  pursuance  of  the  said  agree- 
ments, and  in  consideration  of  £ ,  to  the  said  A.  this 

day  paid  by  the  said  B.  (the  receipt  whereof  the  said  A. 
doth  hereby  acknowledge),  he  the  said  A.  as  beneficial 
OWNER  doth  hereby  assign  unto  the  said  B.,  his  executors, 
administrators,  and  assigns.  All  that  messuage  vrith  the 
coach-house,  stables,  offices,  out-buildings,  garden,  and 
appurtenances  belonging  thereto,  situate  and  being  No.  10, 

Eoad,  in  the  parish  of in  the  county  of : 

To  HOLD  the  premises  hereinbefore  assigned,  Unto  the 
said  B.,  his  executors,  administrators,  and  assigns  for  the 
residue  of  the  said  term  of years,  subject  to  the  pay- 
ment of  ttie  yearly  rent  of  £10,  being  one  equal  moiety  of 
the  said  yearly  rent  of  £20  reserved  by  the  hereinbefore 
recited  indenture  of  lease,  and  to  the  covenants  by  the 
lessee,  and  conditions  contained  in  the  same  indenture,  and 
henceforth  to  be  performed  and  observed  in  respect  of  the 
premises  hereinbefore  assigned;  And  the  said  A.  doth 
hereby  for  himself  and  his  assigns  (6),  covenant  with  the 
said  B.  and  his  assigns  that  he,  the  said  A.,  his  executors, 
administrators,  or  assigns  will  henceforth  pay  the  yearly 
rent  of  £10,  being  one  equal  moiety  of  the  said  yearly 
rent  of  £20  reserved  by  the  said  indenture  of  lease,  and 
perform  and  observe  all  the  covenants  by  the  lessee  and 


(a)  See  note  (a)  on  p.  184,  supra.  The  mesne  and  last  assign- 
ments  are  here  referred  to  for  the  purpose  of  explaining  and 
simplifying  the  acknowledgment  and  undertaking  as  to  deeds. 

{Jb)  Assigns  should  be  mentioned. 
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conditions  contained  in  the  same  indenture  and  henceforth    Pbhcedbnt 
to  be  performed  and  observed  in  respect  of  such  of  the      ^^  * 
premises   therein    comprised    as    are    not    hereinbefore      part  op 

assigned,  And  will  at  all  times  keep  the  said  B.,  his  — 

heirs,  executors,    administrators,   and    assigns,  and    the  j^^^^- 
premises  hereinbefore  assigned,  indemnified  against  all  purchaBer. 
proceedings,  costs,  damages,  claims,  demands,  and  liability 
for  non-payment  of  the  said  last-mentioned  yearly  rent  of 
£10,  or  breach  of  the  said  covenants  and  conditions,  or 
any  of  them,  in  respect  of  such  of  the  premises  comprised 
in  the  said  indenture  of  lease  as  are  not  hereinbefore 
assigned :  Provided  always,  and  it  is  hereby  agreed  that  Grant  of 
if  the  said  yearly  rent  of  £10  hereinbefore  covenanted  S^^^^d 
by  the  said  A.  to  be  paid  in  respect  of  such  of  the  pre-  ®»*7  ^J 
mises  comprised  in  the  said  indenture  of  lease  as  are  not  ^^'^  ^^    * 
hereinbefore  assigned,  or  any  part  thereof,  shall  be  in 

arrear  for days  after  any  of  the  days  by  the  said 

indenture  of  lease  appointed  for  payment  of  the  said  rent 
of  £20,  or  the  said  B.,  his  executors,  administrators,  or 
assigns  shall  be  put  to  any  costs  or  expenses  in  conse- 
quence of  any  breach  of  any  of  the  covenants  hereinbefore 
on  the  part  of  the  said  A.  contained,  it  shall  be  lawful  for 
the  said  B.,  his  executors,  administrators,  or  assigns,  into 
or  upon  the  same  premises  to  enter  and  distrain,  and  the 
distress  and  distresses  then  and  there  foimd  to  dispose  of 
in  due  course  of  law,  as  landlords  may  do  in  respect  of 
distresses  for  rent  reserved  upon  lease,  and  also  to  enter 
into  and  upon,  and  to  hold  the  same  premises  and  take 
the  rents  and  profits  thereof,  until  by  the  means  afore* 
said,  or  some  of  them  or  otherwise,  the  said  yearly  rent 
of  £10  so  in  arrear,  and  all  costs  and  expenses  incurred 
by  the  non-payment  thereof  or  by  any  breach  of  the  said 
covenants  hereinbefore  on  tiie  part  of  the  said  A.  contained, 
shall  have  been  fully  paid  and  satisfied.  And  the  said  B.  Covenants  by 
doth  hereby,  for  himself  and  his  assigns,  covenant  with  the  p^J^^t  a^ 

(a)  See  not€f  (a)  on  p.  195,  infra, 
D. C.P.  1:5 
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Pebcebent  said  A.  and  his  assigns,  that  he  the  said  B.,  his  executors, 

'_ '  administrators,  or  assigns  will  henceforth  pay  the  yearly 

PAET  OP  rent  of  £10,  being  one  equal  moiety  of  the  said  yearly  rent 

—  of  £20  reserved  by  the  said  indenture  of  lease,  and  per- 

perform  iorm  and  observe  all  the  covenants  by  the  lessee  and  oon- 

oovenants  m  ^  ^ 

relation  to       ditious  contained  in  the  same  indenture,  and  henceforth 

property;        ^^  ^6  performed  and  observed  in  respect  of  the  premiBes 

—andindem-  hereinbefore  assigned,  And  will  at  all  times  keep  the 

nify  vendor,     g^- j  ^^  j^^  heirs,  exeoutors,  administrators,  and  assigns, 

powers  of        ^^^  such  of  the  premises  comprised  in  the  said  indenture 

^*^b*^^     of  lease  as  are  not  hereinbefore  assigned,  indemnified 

purohaser.       against  all  proceedings,  costs,  damages,  claims,  demands, 

and  liability  for  non-payment  of  the  said  last-mentioned 

yearly  rent  of  £10,  or  breach  of  the  said  covenants  and 

conditions,  or  any  of  them,  in  respect  of  the  premises 

hereinbefore  assigned:  Provided  also,  and  it  is  hereby 

agreed  that  if  the  said  yearly  rent  of  £10  hereinbefore 

covenanted  by  the  said  B.  to  be  paid  in  respect  of  the 

premises  hereinbefore  assigned,  or  any  part  thereof,  shall 

be  in  arrear  for days  after  any  of  the  days  by  the 

said  indenture  of  lease  appointed  for  payment  of  the  said 
rent  of  £'20,  or  the  said  A.,  his  executors,  administrators, 
or  assigns  shall  be  put  to  any  costs  or  expenses  in  conse- 
quence of  any  breach  of  any  of  the  covenants  hereinbefore 
on  the  part  of  the  said  B.  contained,  it  shall  be  lawful  for 
the  said  A.,  his  executors,  administrators,  or  assigns,  into 
or  upon  the  same  premises  to  enter  and  distrain,  and  the 
distress  and  distresses  then  and  there  found  to  dispose  of 
in  due  course  of  law  as  landlords  may  do  in  respect  of 
distresses  for  rent  reserved  upon  lease,  and  also  to  enter 
into  and  upon  and  to  hold  the  same  premises  until  by 
the  means  aforesaid,  or  some  of  them  or  otherwise,  the 
said  yearly  rent  of  £10  so  in  arrear,  and  all  costs  and 
expenses  incurred  by  the  non-payment  thereof,  or  by  any 
breach  of  the  scdd  covenants  hereinbefore  on  the  part  of 
the  said  B.  contained,  shall  have  been  fully  paid  and 
Eestriotion  of  satisfied.     [PROVIDED  ALWATs,  and  it  is  hereby  declared 
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that  the   respective   powers   hereinbefore    oontained,  of  Pbeoedsnt 

distress  and  of  entry  and  perception  of  the  rents  and  ^^^' 

profits  of  the  said  respective  premises  shall  not  be  exercise-  pabt  op 

able  after  the  expiration  of  twenty-one  years  from  the  ^^^^^- 

death  of  the  survivor  of  the  children,  and  remoter  issue  P®?^®™  j?. 

,         ,  point  of  time. 

now  living  of  her  late  Majesty  Queen  Victoria.]    And  pjo^juction 
the  said  A.  doth  hereby  acknowledge  the  right  of  the  said  of  deeds. 
B.  to  production  and  delivery  of  copies  of  the  said  indenture 
of  lease  and  assignments,  and  undertake  for  the  safe  custody 
fliereof.     In  witness,  &c.  {a). 

(a)  It  has  been  found  imi>08sible  consistently  with  the  scheme  of 
this  Precedent  to  combine  the  vendor's  and  purchaser's  covenants, 
but  the  powers  of  distress  and  entry  granted  by  the  vendor  might 
be  omitted,  and  the  following  reciprocal  grant  substituted  for  those 
granted  by  the  purchaser. 

"And  each  of  them,  the  said  A.  and  B.,  doth  hereby  Reciprocal 
grant  to  the  other  of  them,  that  if  default  shall  be  made  ^^ew^of 
in  payment  of  the  rent  hereinbefore  by  either  of  them  distress  and 

covenanted  to  be  paid  for days  after  any  of  the  days 

by  the  said  indenture  of  lease  appointed  for  payment  of 
the  said  rent  of  £20,  or  there  shall  be  a  breach  of  any  of 
the  covenants  hereinbefore  on  the  part  of  either  of  them 
contained,  it  shall  be  lawful  for  the  other  of  them,  his 
executors,  administrators,  or  assigns,  into  and  upon  the 
premises  in  respect  of  which  such  default  or  breach  shall 
have  occurred  to  enter  and  distrain,  and  the  distress  and 
distr^ses  then  and  there  found  to  dispose  of  in  due  course, 
as  landlords  may  do  in  respect  of  distresses  for  rent 
reserved  upon  lease,  and  also  to  enter  into  and  upon  and 
to  hold  the  same  premises  and  take  the  rents  and  profits 
thereof,  until  by  the  means  aforesaid,  or  some  of  them  or 
otherwise,  the  rent  so  unpaid,  and  all  costs  and  expenses 
incurred  by  reason  of  such  default  or  breach  shall  have 
been  fully  paid  and  satisfied." 


13  (2) 
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PfiECfEDEnr 
XXXVI. 

A8SI0N1CENT  OF 
LEASE  TO  ONE 

PUBOHASEB  ON 
BALE  IN  LOTS. 

Parties. 
Becital  of 
lease  of  a 
piece  of 
Duilding 
ground; 


— of  erection 
of  houses 
thereon; 

— that  lease 
vested  in 
vendor ; 

— of  sale  of 
the  leaseholds 
in  lots  to  the 
present 
purchaser  and 
others ; 


—of  agree- 
ment uiat  B. 
should  take 
assignment 
of  leahe  and 
grant  nuder- 
leases  to  the 
other  por- 
ohasers. 
"Witnesseth. 

Considera- 
tion. 


XXXVI. 

Assignment  of  Lease  to  one  Purchaser  of  Leasehold 
sold  in  Lots,  to  the  Intent  that  he  mat/  grant  Under- 
leases to  the  other  Purchasers  {a). 

This  INDENTUEE,  made,  &o.,  between  A.,  of,  &c. 
[vendor] y  of  the  one  part,  and  B.,  of,  &o.  Ipurchaser]^  of 
the  other  part:  Whereas,  by  an  indenture,  dated,  &o., 
and  made  between  \_partic8],  All  that  parcel  of  land 
situate,  &c.  [parcels  from  the  lease]  j  was  demised  unto 
the  said  [lessee'ly  his  exeoutors,  administrators,  and  assigns, 

for  the  term  of years  from  the day  of ,  at 

the  yearly  rent  of  £100,  and  imder  and  subject  to  cove- 
nants by  the  lessee,  and  conditions  therein  contained; 
[And  whereas  the  said  [lessee]  erected  on  the  said  piece 
of  land  demised  by  the  said  indenture  of  lease,  the  ten 
messuages  in Street,  in  the  said  parish  of ,  par- 
ticularised in  the  schedule  hereto;]  And  whereas  the 
said  [leasehold  land,  messuages,  and]  premises  became  by 
assignment,  and  now  are  vested  in  the  said  A.,  for  the 

residue  of  the  said  term  of years ;  And  whereas 

the  said  A.  lately  agreed  to  sell  the  said  [messuages  and] 
premises  to  the  said  B.  and  the  other  persons  mentioned 
in  that  behalf  in  the  said  schedule,  in  the  lots  and  at  the 
prices  mentioned  in  the  said  schedule,  and  subject  to  such 
apportionments  as  therein  mentioned  of  the  said  yearly 
rent  of  £100 ;  And  whereas,  on  the  treaty  for  the  said 
sales,  it  was  agreed  that  the  said  B.  should  take  an  assign- 
ment of  all  the  stud  premises  comprised  in  the  said 
indenture  of  lease,  and  should  execute  to  the  other  pur- 
chasers underleases  of  the  parts  thereof  purchased  by 
them  respectively  as  hereinafter  mentioned.  Now  this 
indenture  WITNESSETH,  that,  in  pursuance  of  the  said 
agreements,  and  in  consideration  of  £ [the  purchase- 

(a)  See  the  form  of  a  condition  adapted  to  this  state  of  ciroom- 
stances,  supra,  p.  121. 
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money payahk  by  j5.],  this  day  paid  by  the  said  B.  to  the    Peboedbnt 
said  A,   (the  receipt  whereof   the  said  A.  doth  hereby      ^^^^^* 
acknowledge),  and  in  consideration  of  the  premises,  the  assignment  of 
said  A.  as  beneficial  owner  doth  hereby  assign  unto  the  PUBcm^oN 
said  B.,  his  executors,  administrators,  and  assigns,  All   sALBmLora. 
THAT  the  said  piece  or  parcel  of  land  by  the  hereinbefore  Beceipt. 
recited  indenture  of  lease  demised,   [and  the  said  ten  Assignmeiit. 

messuages  or  tenements  situate  and  being  nimibers  Paroelfl. 

to inclusive, Street,  in  the  said  psirish  of , 

more  particularly  described  in  the  schedule  hereto] ;  And  General 
all  other,  if  any,  the  hereditaments  demised  by  or  now  held  ^°^^' 
under  the  said  indenture  of  lease,  To  hold  the  premises  Habendum 
nnto  the  said  B.,  his  executors,  administrators,  and  assigns, 

for  the  residue  of  the  said  term  of years,  at  the  rent  *or  residue  of 

reserved  by  and  subject  to  the  covenants  by  the  lessee  and 
conditions  contained  in  the  hereinbefore  recited  indenture 
of  lease,  and  henceforth  to  be  performed  and  observed ;  As  As  to  the  lot 
TO  the  premises  comprised  in  lot  one  and  described  imder  ^"^^^  ^* 
that  number  in  the  said  schedule  hereto,  for  the  sole  use 
and  benefit  of  the  said  B.,  his  executors,  administrators, 
and  assigns,  And  as  to  the  premises  comprised  in  each  of  -A-s  to  the  rest 
the  other  lots  described  in  the  said  schedule  hereto.  Upon  mises  in  lease, 
trust  when  thereunto  required  by  the  said  A.,  his  executors,  ^  ^^ 
administrators,  or  assigns,  to  execute  a  proper  underlease  underleases 
thereof  unto  and  at  the  cost  of  the  purchaser  thereof,  or  ^Jj^^^ers. 
unto  and  at  the  cost  of  such  other  person  as  shall  be 
nominated  in  that  behalf  by  the  said  A.,  his  executors, 
administrators,  or  assigns,  for  the  residue  of  the  said  term 

of years  except  the  last  three  days  of  such  term,  at 

the  apportioned  yearly  rent  mentioned  in  that  behalf  in 
the  said  schedule  hereto,  and  subject  to  covenants  by  the 
underlessee  with  the  said  B.,  and  conditions  corresponding 
in  all  respects,  except  as  to  the  amoimt  of  yearly  rent 
thereby  reserved,  with  the  covenants  by  the  lessee,  and 
conditions  contained  in  the  hereinbefore  recited  indenture 
of  lease,  so  far  as  such  covenants  and  conditions  respectively 
shall  be  applicable  to  the  premises  comprised  in  such  imder- 
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lease ;  And  in  the  meantime  until  such  underlease  shall  be 
executed  as  aforesaid,  In  trust  for  the  said  A.,  his  executors, 
administrators,  and  assigns,  subject  to  the  agreements  for 
the  sale  thereof  hereinbefore  mentioned,  and  subject  in 
equity  to  the  payment  by  the  said  A.,  his  executors, 
administrators  and  assigns  of  the  apportioned  yearly  rent, 
and  to  the  performance  or  observance  by  him  or  them  of 
the  covenants  to  be  reserved  by  and  contained  in  such 
underlease.  [Covenant  by  B.  tcith  A.  Jor  payment  of  rend 
and  performance  of  covenants  of  lease^  supra^  p.  185.]  In 
WITNESS,  &o. 

THE  SCHEDULE  above  referred  to. 


No.  of 
Lot, 


Description  of  Property. 


Apportioned 
Yearly  Rent. 


Name  and  Address 
of  Porchaser. 


xsxvu. 


Pbbobdent 
XXXVII. 

UNDEBLEASS 

TOA 

FT7B0HASEB  OF 

PAET  OF  A 

LEASEHOLD. 

Parties. 

Bedtal  of 
orig^al  lease; 
—of  erection 
of  houses 
by  lessee ; 


Underlease  to  a  Purchaser  ofvAKv  o/*  a  Leasehold  sold 
in  Lots,  the  Lease  having  been  aligned  to  another 
Purchaser  at  the  same  Sale  {a). 

This  INDENTUEE,  made,  &c.,  between  B.,  of,  &c. 
[the purch^er^  assignee  of  the  lease^,  of  the  first  part;  A., 
of,  &c.  [vendor'],  of  the  second  part;  and  C,  of,  &o. 
[purchaser  of  an  underlease'],  of  the  third  part  [recital  of 
lease  as  in  Precedent  XXXVL]  ;  [And  whereas  the  said 
[lessee]  erected  on  the  said  parcel  of  land  demised  by  the 
said  indenture  of  lease  the  messuage  No. in 


(a)  See  the  last  previous  precedent. 
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Street,  hereinafter  demised,  and  nine  other  messuages  in    Pbecedknt 

the  same  street,  numbered  respec5tively  ,  and  now         ' 

standing  on  the  said  parcel  of  land ;  And  whereas  the    xjndbbleasb 
said  leasehold  land,  messuages,  and  premises  became  by  fttbcha^-eb  of 
assignment,  and  at  the  respective  times  of  the  sale  and 
of  the  execution  of  the  indenture  respectively  hereinafter 
recited  were  vested  in  the  said  A.  for  the  then  residue  of  ve»ted  in 

the  said  term  of years] ;  And  whereas  the  said  A.  ^^^^^r; 

lately  agreed  to  sell  to  the  said  C,  at  the  price  of  £ ,  m^nt^i^sale 

the  [said]  messuage  and  premises  hereinafter  demised,  at  apportioned 
which  form  part  of  the  premises  comprised  in  the  said 
indenture  of  lease,  at  the  apportioned  yearly  rent   of 
£ ;  And  whereas  upon  the  treaty  for  the  said  sale  — ^  *?'^' 

^   .  ...  ment  that  B. 

it  was  agreed  that  all  the  said  premises  comprised  in  the  shonld  take 
hereinbefore  recited  indenture  of  lease  should  be  assigned  ^^^4^*^* 
to  the  said  B.  as  the  purchaser  of  part  thereof,  for  the  g'-ant  under- 
residue  of  the  said  term,  and  that  he  should  grant  to  the 
said  C.  and  purchasers  of  other  parts  thereof,  underleases 
of  the  premises  purchased  by  them  respectively;  And  — ofasdgn- 
WBEREAS  in  pursuance  of  the  said  agreement  in  that  jngij, 
behalf,  the  said  premises  comprised  in  the  said  indenture 
of  lease  have  been  assigned  to  the  said  B.  by  an  inden- 
ture dated,  &c.,  and  made  between  [j>artie8]y  but  as  to 
the  premises  hereinafter  demised  upon  trust  to  grant  to 
the  said  C,  such  underlease  thereof  as   hereinafter  is 
expressed.    Now  this  indenture  witnesseth  that,  for  Witneueeth. 
effectuating  the  said  sale  by  the  said  A.  to  the  said  C, 
and  in  pursuance  of  the  said  trust,  and  in  consideration*  Considera- 

of  the  sum  of  £ now  paid  by  the  said  0.  to  the  said 

A.  (the  receipt  whereof  the  said  A.  doth  hereby  acknow-  Keceipt. 
ledge),  the  said  B.,  at  the  request  of  the  said  A.,  doth 
hereby  demise  unto  the  said  C,  his  executors,  adminis- 
trators, and  assigns.  All  that  messuage,  &c.   [^Parcels'] ;  Parcels. 
To  hold  the  premises  hereinbefore  demised,   unto  the  Habendum, 
said  C,  his  executors,  administrators,  and  assigns,  for 

the  residue  of  the  said  term  of years  created  by  the  "^^  ^  ' 

hereinbefore  recited  indenture  of  lease,  except  the  last 
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three  days  thereof,  Yielding  therefor  unto  the  said  B., 
his  executors,  administrators,  and  assigns,  during  the  said 

term  hereby  created,  the  yearly  rent  of  £ ,  by  equal 

half-yearly  payments,  on  the day  of  ,  and 

day  of  (a),  the  first  of  such   half -yearly  payments 

to  be  made  on  the  day  of  next  [b).    And 

THE  SAID  C.  doth  hereby,  for  himself  and  his  assigns, 
covenant  with  the  said  B.,  his  executors,  administrators, 
and  assigns,  that  the  said  C,  his  executors,  administrators, 
or  assigns,  will  henceforth  pay  the  said  yearly  rent  of 

£ ,  at  the  times  and  in  the  manner  hereinbefore 

appointed  for  payment  thereof,  and  will  perform  and 
observe  all  the  covenants  by  the  lessee  (except  the 
covenant  for  payment  of  rent),  and  conditions  contained 
in  the  hereinbefore  recited  indenture  of  lease,  so  far  as 
the  same  respectively  relate  to  the  said  premises  herein- 
before demised,  and  keep  the  said  B.,  his  executors, 
administrators,  and  assigns,  indemnified  against  all  actions, 
costs,  damages,  claims,  demands,  and  liability  for  breach 
of  the  said  covenants  (except  as  aforesaid),  or  any  of 
them.  [Proviso  for  re-entry^  infray  p.  377,  substituting 
the  names  of  the  parties  for  lessor  and  lessee]  ;  And  the 
said  B.  doth  hereby  [Covenant  for  quiet  enjoyment^  infra^ 
p.  378,  substituting  the  names  of  the  parties  for  lessor  and 
lessee] ;  And  further,  that  the  said  B.,  his  executors, 
administrators,   or    assigns  will  during    the    said    term 

hereby  created  pay  the  said  yearly  rent  of  £ by  the 

hereinbefore  recited  indenture  of  lease  reserved,  and  per- 
form and  observe  all  the  covenants  by  the  lessee  and  con- 
ditions therein  contained,  and  henceforth  to  be  performed 
and  observed  in  respect  of  the  premises  therein  comprised 


(a)  The  apportioned  rent  should  be  reserved  half-yearly  or  quar- 
terly, as  in  the  original  lease,  and  should  be  made  payable  before 
the  rent  days  in  the  original  lease. 

(6)  The  benefit  of  the  covenants  for  title  in  the  assignment  will 
pass  (it  is  considered)  to  the  under-lessee  by  virtue  of  the  Conv. 
Act,  1881,  s.  7,  sub-s.  (6). 
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other  than  and  except  the  premises  hereinbefore  demised.  Precedent 

And  the  said  B.  doth  hereby  acknowledge  the  right  of  the  ^^^^^^' 

said  C.  to  production  and  delivery  of  copies  of  the  herein-  xmDEBLSASB 

before  recited  indenture  of  lease,  and  of  the  aforesaid  in-  pueohaseb  op 

denture  of  the day  of ,  and  of  all  mesne  assign-     ^^^  ®^  ^ 

_  °  LEASEHOLD. 

ments  of  the  said  lease  (a).    In  witness,  &c.  

^  ^  '  Ackuowledg- 

ment  and 

undertaking 

XXX  Vm.  mimiinents. 

Conveyance  of  Freeholds,  and  Covenant  to  surrender    Pbeckdent 
Copyholds  to  a  Purchaser.    Reservation  of  a  Right         * 

OF  Way.  ^^  FEBEHOLDS 

AND 
m  COPYHOLDS. 

IHIS  INDENTURE,  made,  &c.,  between  A.,  of,  &c. 
\tendor]y  of  the  one  part,  and  B.,  of,  &o.  [^purchaserly 
of  the  other  part,  witnbsseth,  that  in  consideration  of  Witneaseth. 

£ to  the  said  A.  this  day  paid  by  the  said  B.  for  the 

purchase  of  the  hereditaments  hereinafter  granted  (the 
receipt  whereof  the  said  A.  doth  hereby  acknowledge),  he  Receipt, 
the  said  A.,  as  beneficial  owner,  doth  hereby  grant  unto  Conveyance 

the  said  B.,  his  heirs  and  assigns,  all  those and 

hereditaments  situate  in  the  parish  of ,  in  the  county 

of ,  delineated  in  the  plan  in  the  margin  of  these 

presents  and  therein  coloured ,  and  specified  in  the 

first  part  of  the  schedule  hereto  (6),  except  nevertheless  Parcels. 

(a)  It  may  be  more  convenient  that  the  mimiments  to  be  pro- 
duced should  be  specified  in  a  schedule. 

(6)  If,  as  is  often  the  case,  the  freeholds  and  copyholds  cannot  be 
distinguiahed,  the  freehold  parcels  may  run  thus : — 

"all  such  parts  of  the and  hereditaments  situate 

in  the  parish  of ,  in  the  county  of ,  delineated  in 

the  plim  in  the  margin  of  these  presents,  and  specified  iu 
the  schedule  hereto,  as  are  of  freehold  tenure,  all  which 
parts,  so  far  as  the  same  are  known,  are  distiuguished  in 

same  plan  by  the  colour ^  and  are  indicated  in  the 

said  schedule." 
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Parcels. 


and  reserving  unto  the  said  A.,  his  heirs  and  assigns 
and  other  the  owners  and  occupiers  for  the  time  being 
of  the  — —  estate  shown  on  the  said  plan  or  any  part 
thereof,  full  and  free  right  and  liberty  at  all  times  here- 
after by  day  or  by  night,  and  for  all  purposes  with  or 
without  horses,  carts,  carriages,  or  waggons,  laden  or  un- 
laden, to  go,  pass  and  repass,  and  to  drive  cattle,  sheep, 
and  other  animals  along,  over,  and  upon  the  strip  of 

land  or  road  indicated  on  the  said  plan  by  dotted 

lines,  To  hold  the  premises  unto  and  to  thb  use  of  the 
said  B.,  his  heirs  and  assigns.     And  this  indenture 

ALSO  WITNESSETH,  that,  in  consideration  of  £ to  the 

said  A.  this  day  paid  by  the  said  B.,  for  the  purchase  of 
the  hereditaments  hereinafter  covenanted  to  be  surren- 
dered (the  receipt  whereof  the  said  A.  doth  hereby 
acknowledge),  he  the  said  A.,  as  beneficial  owner,  doth 
hereby  covenant  with  the  said  B.  (a),  that  he  the  said  A. 
or  his  heirs,  and  all  other  necessary  parties  (if  any),  will 
forthwith  efPectually  surrender  into  the  hands  of  the  lord 

of  the  manor  of ,  in  the  county  of ,  according 

to  the  custom  thereof,  all  those and  hereditaments 

situate  in  the  parish  aforesaid,  delineated  in  the  plan 

aforesaid  and  therein  coloured ,  and  specified  in  the 

second  part  of  the  schedule  hereto  (all  of  which  said 

and  hereditaments  are  in  the  court  rolls  of  the  said  manor 
described  as  follows — (6) ;   (that  is  to  say),  [description 


(a)  See  st^pra,  p.  173,  n.  (a). 

(5)  When  the  freeholds  and  copyholds  cannot  be  distinguished, 
the  copyhold  parcels  may  run  thus : — 

"  ALL  SUCH  PARTS  of  the  Said  and  hereditaments 

delineated  in  the  plan  aforesaid,  and  specified  in  the 
schedule  aforesaid,  as  are  of  copyhold  tenure,  all  which 
parts,  so  far  as  the  same  are  known,  are  distinguished  in 

the  said  plan  by  the  colour ,  and  are  indicated  in  the 

said  schedule,  and  in  the  court  rolls  of  the  said  manor  are 
described  as  follows :  (that  is  to  say),  &c." 
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from  the  roH%\  to  the  rsE  of  the  said  B.,  his  heirs  and    Pbeobdent 
assigns  according  to  the  custom  of  the  said  manor,  and  by    ^^ 
and  under  the  accustomed  rents,  fines,  suits,  and  services  (a) ,   op  freeholdb 
And  it  is  hereby  declared,  that  the  aforesaid  freehold    copyholds. 
and  copyhold  hereditaments  were  contracted  to  be  sold  by  xo  the  use  of 

the  said  A.  to  the  said  B.  at  the  sum  of  £ (the  aggre-  the  purchaser. 

gate  of  the  aforesaid  sums  of  £ and  £ ),  as  an  ^declaration 

®  '  that  the  price 

entire  price  for  the  whole,  and  that  the  aforesaid  division  is  apportioned 
and  apportionment  thereof  are  made  only  for  the  purposes  ^^of*^e 
of  the  Act  imposing  an  ad  valorem  stamp  duty  upon  con-  stmp  Act. 
yeyances  upon  sale  {b).    In  ivitness,  &c. 

THE  SCHEDXJLE  above  referred  to. 

Part  L  Part  n. 


XXXIX, 

Conveyance  o/Trbeholds  anrf  Leaseholds,  and  Covenant    ^^j^^ 
to  surrender  Copyholds  to  a  Purchaser.  — 

—^  OF  FBEBHOLDe 

ImS  INDENTUEE,  made,  Ac,  between  A.,  of,  &o.   ^-^^i^* 
[«w(for],  of  the  one  part,  and  B,,  of,  &o.  [^purchaser]^  of    oofyholds. 
the  other  part.    "Whereas  [recital  of  the  lease,  and  of  its  Parties. 
being  vested  in  the  vendor,  supra,  pp.  183,  184].    And  Recital  of 
whereas,  the  said  A.  has  agreed  with  the  said  B.  for  the  ^e; 
sale  to  him,  at  the  price  of  £ ,  of  the  freehold  here- 
ditaments hereinafter  granted,  in  fee  simple  in  posses- 
sion, free  from  incumbrances,  and  of  the  copyhold  heredita- 
ments hereinafter  covenanted  to  be  surrendered,  and  the 
inheritance  thereof  in  possession,  according  to  the  custom 
of  the  manor  of  which  the  same  are  holden,  free  from 
inoombranoes,  except  the  accustomed  rents,  fines,  suits, 
and  services,  and  of  the  said  leasehold  premises  for  the 

(a)  As  to  the  omission  of  the  declaration  of  trust  formerly  inserted 
liere,  see  supra,  p.  173,  n.  {d). 

(h)  For  another  mode  of  apportioning  the  purchase-money,  see 
l*reoedent  XXXIX.,  infra. 
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residue  of  the  aforesaid  term,  free  from  incumbrances. 
And  whereas,  for  the  purposes  of  the  Act  imposing  an  ad 

valarem  stamp  duty  on  conveyances  on  sales,  £ has 

been  apportioned  as  the  price  of  the  said  freehold  and 

leasehold  hereditaments,  and  £ as  the  price  of  the 

said  copyhold  hereditaments  (a).  Now  this  indenture 
WITNESSETH,  that,  in  pursuance  of  the  said  agreement, 

and  in  consideration  of  £ It/w  whole  purchase-maney] 

to  the  said  A.  this  day  paid  by  the  said  B.  (the  receipt 
whereof  the  said  A.  doth  hereby  acknowledge),  he  the 
said  A.,  AS  beneficial  owner,  doth  hereby  grant  unto  the 
said  B.,  his  heirs  and  assigns  \_freehold  parcels^  Hupra^ 
p.  201],  TO  HOLD  the  premises  hereinbefore  granted  unto 
and  TO  THE  USE  of  the  said  B.,  his  heirs  and  assigns. 
And  THIS  INDENTURE  ALSO  WITNESSETH,  that,  in  further 
pursuance  of  the  said  agreement,  and  for  the  consideration 
aforesaid,  he  the  said  A.,  as  beneficial  owner,  doth 
hereby  covenant  with  the  said  B.,  that  he  the  said  A.  or 
his  heirs,  and  all  other  necessary  parties  (if  any),  will 
forthwith  effectually  surrender  into  the  hands  of  the  lord 

of  the  manor  of ,  in  the  coimty  of ,  according  to 

the  custom  thereof  {^parcels^  aupra^  p.  202],  to  the  use 
of  the  said  B.,  his  heirs  and  assigns,  according  to  the 
custom  of  the  said  manor,  and  by  and  under  the  accus- 
tomed rents,  fines,  suits,  and  services  (J).  And  this 
INDENTURE  ALSO  WITNESSETH,  that,  in  further  pursuance 
of  the  said  agreement,  and  for  the  consideration  aforesaid, 
he  the  said  A.,  as  beneficial  owner,  doth  hereby  assign 
imto    the    stdd    B.,  his    executors,   administrators,   and 


(a)  It  will  be  seen  that  in  this  Precedent  the  apportionment  for 
the  purpose  of  the  stamp  duty  is  managed  differently  from  the 
apportionment  in  Precedent  XXXVIII.,  supruy  p.  203.  If  the  pur- 
chase-money is  to  be  paid  to  more  than  one  hand,  as  to  a  mortgagor 
and  his  mortgagee,  or  by  more  than  one  hand,  as  by  a  purdiaser 
and  his  mortgagee,  it  is  inconvenient  to  do  more  than  state  the 
apportionment  in  a  recital,  and  no  more  is  required. 

(6)  See  supra,  p.  173,  nn.  (a)  to  (d). 
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aasigns,  all  the  said hereditaments,  and  premises  by    Peecedbot 

the  said  indenture  of  the day  of [lease]  expressed     ^^^^^ 

to  he  demised  (a),  to  hold   the  premises  hereinbefore  offbeeholds, 
assigned  unto  the  said  B.,  his  executors,  administrators,         a-nd     ' 

and  assigns  for  the  residue  of  the  said  term  of years,     ooJ'YHOLDfl. 

at  the  rent  reserved  by  and  subject  to  the  covenants  by  Habendum, 
the  lessee,  and  conditions  contained  in  the  said  lease,  and 
henceforth  to  be  performed  and  observed.     [Covenant  by 
purchaser  to  pay  rent,  and  obseire  covenants  and  indemnify 
vendor  in  respect  thereof,  supra,  p.  185.]     In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 

Part  I.  Part  II. 


.      XL. 
Conveyance  of  Feeehold  Building  Land  in  consideration    rKECEDEUT 


of  a  Rentcharge  (b). 


XL. 


This 

[vendor'],  of  the  one  part,  and  B.,  of,  &c.  [purchaser],  of 


INDENTUEE,  made,  &c.,  between  A.,  of,  &o.       in  con- 


sideration OF 

BKNTOHABOE. 


(a)  See  mpra,  p.  185,  n.  (a).  Parties. 

(h)  In  some  parts  of  the  cotmtry  it  is  usual,  in  the  case  of  land 
intended  for  building  purposes,  to  sell  land  in  consideration  of 
a  perpetual  rentcharge,  and  in  order  to  effectually  secure  the  pay- 
ment of  the  rentcharge,  the  purchaser  is  usually  made  to  covenant 
to  erect  buildings  of  a  certain  value,  and  keep  them  up.  A  cove- 
nant to  insure,  and  a  power  of  re-entry  by  the  vendor  on  non- 
performance of  the  building  covenants,  are  believed  to  have  become 
also  usual,  and  are  inserted  accordingly.  As  to  the  effect  of  a 
disclaimer  of  land  subject  to  such  a  rentcharge  by  the  trustee  in 
bankruptcy  of  the  owner,  see  In  re  Mercer  and  Moorty  14  Ch.  D. 
2b7 ;  and  note  (5)  on  p.  187,  supra.  And  as  to  the  meaning  of  the 
word  "rentcharge,"  see  Re  Lord  Oerard  and  Beecham^a  Contract, 
[1894]  3  Ch.  295.  In  Hartley  v.  Maddocks,  [1899]  2  Ch.  199,  the 
pnichaser  was  evicted  by  title  i>aramount  from  a  part  of  the  land 
granted,  and  the  rentcharge  was  held  apportionable  according  to 
the  respective  values  of  the  properties  at  the  date  of  the  eviction, 
hi  the  case  of  land  situate  in  a  district  in  which  registration  is 
compulsory,  see  the  observations,  supra,  p.  96. 
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WitDosseth. 

Considera- 
tioD. 

Grant. 

Parcels; 

— with  rights 
of  way ; 


the  other  part,  witnesseth,  that  in  consideration  of  the 
yearly  rentchorge  hereinafter  limited,  and  of  the  cove- 
nants hereinafter  on  the  paat  of  the  said  B.  contained, 
he  the  said  A.,  as  beneficial  owner,  doth  hereby  grant 
unto  the  said  B.  and  his  heirs,  all  that  parcel  of  land 

situate  in  the  parish  of  ,  in  the  county  of  , 

and   containing  square  yards  which  is  delineated 

with  the  abuttals  and  dimensions  thereof  on  the  plan 
annexed    to    these    presents,    and    is    thereon    coloured 

,  together  with  full  right  for  the  said  B.,  his  heirs 

and  assigns  and  his  and  their  tenants,  servants,  workmen, 
and  visitors  in  common  with  the  stdd  A.,  his  heirs  and 
assigns  and  his  and  their  tenants,  servants,  workmen,  and 
visitors,  and  others  for  the  time  being  having  by  grant 
from  the  said  A.,  his  heirs  or  assigns  or  otherwise,  the 
like  right  to  pass  and  repass  at  all  times  and  for  all 
purposes  with  or  without  horses,  carts,  and  carriages  over 

and  along  the  adjoining  road  called Road  and  over 

and  along  the  several  other  roads  shown  on  the  said  plan 

and  belonging  to  or  intersecting  the  estate  called  the 

estate,  the  boundaries  whereof  are  indicated  on  the  said 

plan  by  a  border  line  of ,  and  together  with  the  right 

at  all  times  hereafter  to  use  in  common  with  the  said  A., 
his  heirs  and  assigns  and  others  for  the  time  being 
having  by  grant  from  the  said  A.,  his  heirs  or  assigns 
or  otherwise  the  like  right  the  sewer  under  the  said  road 

called Boad  (a),  to  hold  the  premises  hereby  granted 

unto  the  said  B.  and  his  heirs,  to  the  use  that  the  said 
A.,  his  heirs  and  assigns,  may  henceforth  receive  a  yearly 

rentcharge,  of  £ ,  to  be  charged  upon  and  payable  out 

of  the  said  parcel  of  land,  and  to  be  paid  by  equal  half- 
yearly  payments  on  the day  of ,  and  the 

day  of in  every  year  without  deduction,  the  first  half- 
yearly  payment  thereof  to  be  made  on  the day  of 

^and  subject  next  {b) ;  And  subject  and  charged  as  aforesaid  to  thb 

(a)  The  road  and  sewer  are  assumed  to  have  been  made. 

{h)  The  powers  of  distress  and  entry  formerly  expressly  given  in 


— and  sewer- 
age. 

Habendum. 

To  use,  that 
vendor  may 
receive  a 
perpetual 
rentcharge; 
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USB  of  the  said  B.>  his  heirs  and  assigns  (a) ;  and  the  said  Pbeobdent 
B.  doth  hereby,  for  himself  and  his  assigns,  oovenant  and 

grant  (b)  with  and  to  the  said  A.,  his  heirs  and  assigns,  of  fbeeholds 

that  he,  the  said  B.,  his  heirs,  executors,  administrators,  or  bidbbation  of 

assigns,  will  henceforth  pay  the  said  yearly  rentoharge  at  bb»tchabqb. 

the  times  and  in  the  manner  aforesaid  (c) ;  And  will  forth-  thereto,  to  the 

purchaser  in 

limitations  of  rentcharges  are  omitted  in  reliance  on  the  Cony.  Act,  Covenants  by 
1881  (App.  rV.  infra),  s.  44.  purchaser  to 

(a)  It  is  thought  that  the  following  clause,  though  possibly  not  I»y  <^o 
usual,  ought  generally  to  be  inserted  here,  for  the  power  referred  to  ^  d  t  f 
ID  effect  enables  the  land  charged  to  be  summarily  sold  on  default 
being  made  in  payment  of  the  rentcharge,  and  this  is  seldom  or 
never  intended.  See  the  remarks  as  to  the  section,  supra^  p.  60. 
It  will  be  proper  to  insert  a  corresponding  clause  in  an  agreement 
for  a  sale  for  a  similar  consideration.  A  sale  can,  however,  be 
obtained  on  application  to  the  Court  (fF^i^  y.  JamtB,  26  Beay.  191 ; 
HorUm  y.  HaU,  L.  E.  17  Eq.  437,  and  ScoUUh  Widows'  Fund  v. 
CVai^,  20  Ch.  D.  208 ;  Northern  Assurance  Co.  y.  Harrison,  W.  N. 
1889,  pp.  58.  74 ;  In  re  Tucker,  [1893]  2  Ch.  323 ;  Hamhro  y. 
Hamhro,  [1894]  2  Ch.  564  (a  case  of  a  jointure  rentcharge) ;  and 
Blackbume  y.  Hope-Edwardes,  [1901]  1  Ch.  419,  where  the  existence 
of  a  term  created  for  securing  the  rentcharge  was  held  inconsistent 
with  the  right  to  have  a  sale  of  the  inheritance.  As  to  tithe  rent- 
eharge,  see  Bailey  y.  Badham,  30  Ch.  D.  84). 

"  And  it  is  hereby  declared  that  the  power  given  by  Exdusion  of 
sub-sect.  4  of  sect.  44  of  the  Conveyancing  and  Law  of  ^'^4*i)f  the 
Property  Act,  1881,  of  demising  the  land  charged  for  a  Conv.  Act, 
term  of  years  on  trust  as  therein  mentioned  for  securing 
pajrment  of  an  annual  sum  charged,  shall  not  be  applicable 
to  or  exerciseable  in  respect  of  the  said  yearly  rentcharge 
hereinbefore  limited.'* 

(6)  This  word  is  nsed  with  special  reference  to  the  contribution 
referred  to  in  the  final  covenant.  See  Austerberry  v.  Corporation  of 
Oldham,  29  Ch.  D.  750.  That  contribution  might,  however,  in 
some  cases  be  conveniently  reserved  by  way  of  rentcharge  in  the 
limitation  of  uses. 

(c)  This  covenant  is  retained,  as  giving  the  vendor  an  additional 
remedy  against  the  purchaser  for  recovery  of  the  rentcharge.  It 
has  been  decided  that,  since  the  abolition  of  real  actions  by  3  &  4 
WilL  IV.  c  27,  an  action  of  debt  for  recovery  of  a  rentcharge  will 
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and  within  a 
given  time  to 
build  one 
house  with 
8table8,  &o., 
on  the  land ; 


—and  keep 
the  same  in 
repair  and 
insured  and 
to  produce 
the  policies ; 


with  erect  and  for  ever  maintain  along  each  side  of  the 
said  parcel  of  land  a  substantial  oak  fence,  or  brick  or 
stone  wall,  not  less  than  five  feet  or  more  than  eight  feet 

in  height;   And  will  within  years  from  the  date 

hereof,  at  his  or  their  own  expense,  build  and  finish  upon 
the  said  parcel  of  land  one  and  not  more  than  one  good 
and  substantial  dwelling-house  with  suitable  coach-houses, 
stabling,  offices,  drains,  and  appurtenances  thereto  which, 

when  finished,  shall  be  of  the  dear  yearly  value  of  £ 

at  the  least ;  And  the  said  dwelling-house,  coach-houses, 
stabling,  offices,  and  appurtenances  (hereinafter  referred 
to  as  the  said  dwelling-house  and  its  appurtenances)  when 
so  built  and  finished,  will  at  all  times  repair,  and  keep 
in  good  condition,  and  of  such  yearly  value  as  aforesaid, 
and  adequately  insured  against  loss  or  damage  by  fire  (a) ; 
And  will  on  demand  produce  the  policy  or  policies  of 
such  insurance,  and  the  receipt  for  the  current  year's 

lie  against  the  owner  of  the  land  charged.  [Thomas  v.  Sylvester, 
L.  E.  8  Q.  B.  368 ;  Whitaker  v.  Forbes,  L.  R.  10  0.  P.  583,  1 
C.  P.  D.  51 ;  Searle  v.  Cooke,  43  Ch.  519 ;  Pertwee  v.  Townsend, 
[1896]  2  Q.  B.  129,  where  it  was  decided  that  the  liability  is  for  the 
whole  debt  irrespective  of  the  amoont  of  the  annual  profits  of  the 
land  charged;  but  see  Be  Blackburn  Society,  42  Ch.  D.  343 ;  and  Be 
Herbage  Bents,  Greenwich,  [1896]  2  Ch.  811,  where  it  was  held  that 
the  action  did  not  lie  against  a  tenant  for  years  in  occupation  of  the 
land  charged.)  It  has  not  been  decided  whether  such  a  covenant 
runs  with  the  land  charged  (as  to  which  point  see  the  note  to 
Spencer's  Case,  Smith's  L.  C.  vol.  i.).  The  covenant  is  therefore 
entered  into  with  the  covenantee,  his  heirs  and  assigns,  notwith- 
standing sect.  58  of  the  Conveyancing  and  Law  of  Property  Act,  1881. 
See  also,  as  to  the  form  of  the  covenant,  sect.  59  of  the  same  Act. 

(a)  As  to  the  effect  and  obligation  of  covenants  as  to  building 
and  similar  covenants  in  a  conveyance  in  fee,  see  Davidson's  Prec. 
Conv.,  4th  ed.,  vol.  ii.,  pt.  i.,  p.  510,  n.  (g),  and  Dart,  V.  &  P., 
6th  ed.,  pp.  860  et  seq,,  and  cases  there  cited.  It  woidd  seem  that 
the  assignee  of  the  grantee  of  the  land  is  not  liable  to  the  assignee 
of  the  grantee  of  the  rentcharge  on  the  covenants  to  repair.  Bay- 
wood  V.  Brunswick  Permanent  Society,  8  Q.  B.  D.  403.  But  see 
Andrew  v.  Aitken,  22  Ch.  D.  218 ;  and  as  to  negative  covenants, 
Clegg  v.  Hands,  44  Ch.  D.  503. 
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premitun  in  respect  thereof  to  the  said  A.,  his  heirs  or    Fbboedext 
assigns;  Akd  also  will  build  and  finish  the  said  dwelling-         ^ 
house  and    its    appurtenances    in  accordance  with    the  ofpekeholdb 
i^n^tions  and  specifications   set  forth  in  the  schedule  sidebation  of 
hereto  (a)  and  to  the  satisfaction  in  all  things  of  the   ^^^^^^^^"- 
surveyor  for  the  time  being  of  the  said  A.,  his  heirs  or  —to  build 
assigns,  owner  or  owners  for  the  time  being  of  the  mansion-  ^elling- 

house    marked  on  the  said  plan  {b) ;    And    will  ^f^^Be,  «ta;^» 

not  erect  or  suffer  to  be  erected  on  the  said  parcel  of  to  schedule ; 
land  any  building  except  the  said  dwelling-house  and  —not  to  alter 
its  appurtenances  hereinbefore  covenanted  to  be  erected,     *™' 
or  make  or   suffer  to  be    made    any  alteration   in  the 
eleyadon  or   architectural  design  of  the  said  dwelling- 
house  and  its  appurtenances  without  the  previous  licence 
in  writing  of  the  said  A.,  his  heirs  or  assigns,  owner  or 
owners  as  aforesaid ;  And  will  not  do  or  suffer  to  be  done  — ^o*  *?  c^™- 
upon  the  said  parcel  of  land  or  the  said  dwelling-house 
and  its  appurtenances  or  any  part  thereof  anything  which 
may  be  or  become  a  nuisance  or  an  annoyance  to  the 
said  A.,  his  heirs  or  assigns,  or  the  owners  or  occupiers 

for  the  time  being  of  the  residue  of  the  said estate 

or  any  of  them ;  And  will  not  use  the  said  parcel  of  —or  use  them 
land  or  the  said  dwelling-house  and  its  appurtenances  or  ^lanas^ 
any  part  thereof  for  any  trade,  business,  or  profession  private  resi- 
or  otherwise  than  as  a  private  dwelling-house  and  appur- 
tenances thereto  without  the  previous  licence  in  writing 
of  the  said  A.,  his  heirs  or  assigns,  owner  or  owners  as 

aforesaid ;  And  also  will,  until  the  said  road  called ^-^d  to  oon- 

Boad  and  the  sewer  under  the  same  shall  be  taken  over 


tribute  to  the 
maintenance 


(a)  The  schedule  should  refer  to  the  building  line  (if  any),  and 
proscribe  the  materials  and  mode  of  construction.  Compare  Pre- 
oedent  XLIL,  in/ra^  and  the  first  schedule  to  that  Precedent. 

(6)  Where  (as  is  assumed  in  this  Precedent)  the  land  forms  part 
of  a  huilding  estate,  it  is  convenient  that  covenants  of  this  descrip- 
tion  should  be  entered  into  with  the  grantee,  as  owner  of  some 
partioolar  portion  of  the  estate,  so  that  the  general  control  of  the 
Qffcate  may,  as  far  as  possible,  go  with  that  portion,  and  remain 
in  one  band.    See  Evfrttt  v.  BtmingUm,  [1892]  3  Ch.  148. 

D. — C.P.  14 
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of  road  and 
sewer. 


Proviso  for 
re-entry  on 
breach  of 
covenants ; 


by  the  parish  or  other  public  authority,  contribute  and 
pay  at  such  time  and  in  such  manner  as  the  surveyor  for 
the  time  being  of  the  said  A.,  his  heirs  or  assigns,  owner 
or  owners  as  aforesaid,  shall  direct  a  proper  proportion 
of  the  expenses  of  repairing  and  maintaining  the  said 
road  (including  the  footpaths)  and  sewer  under  the  same, 
such  proportion  to  be  from  time  to  time  ascertained  by 
the  said  surveyor  and  to  be  recoverable  by  the  said  A., 
his  heirs  and  assigns,  owner  or  owners  as  aforesaid  by 
any  of  the  ways  and  means  by  which  the  same  would 
have  been  recoverable  if  the  same  had  formed  part  of 
the  said  renteharge  hereinbefore  limited  and  were  in 
arrear  {a),  Provided  always,  and  it  is  hereby  declared 
and  these  presents  are  upon  this  express  condition  that  in 
case  at  any  time  during  the  joint  lives  of  the  said  parties 
hereto,  or  the  life  of  the  survivor  of  them,  or  within 
twenty-one  years  from  the  death  of  such  survivor  (6), 


(a)  If  the  road  and  sewer  be  not  made,  a  covenant  to  make  and 
maintain  both,  or,  as  the  case  may  be,  a  moiety  of  both,  may  be 
substituted.  But  this  arrangement  is  inconvenient,  unless  the  land 
sold  comprises  the  whole  road  for  some  distance  and  the  sites  on 
both  sides,  in  which  case  (it  should  be  remembered)  there  must  in 
the  operative  part  be  a  reservation  of  the  vendor's  rights  over  the 
road  and  sewer  when  made. 

{b)  The  restriction  is  intended  to  avoid  any  question  as  to  the 
invalidity  of  the  powers  as  tending  to  a  perpetuity.  Compare  the 
form,  pp.  194,  195,  supra ;  and  see  on  this  point,  Ex  parte  Ralphs  1 
De  G.  219 ;  Sugden  on  Vendors,  14th  ed.,  p.  596 ;  London  and  South- 
Western  Railway  Company  v.  Qomm^  20  Ch.  D.  662  (explained  in 
Mackenzie  v.  Childers^  43  Ch.  D.  265,  a  case  on  a  building  scheme} ; 
Dunn  V.  Flood,  25  Ch.  D.  629 ;  28  Ch.  D.  586 ;  Be  the  Trustees  of 
HolUs'  Hospital  and  Hague's  Contract,  [1899]  2  Ch.  540.  It  should 
be  observed  that  in  the  last  case  the  original  disposition  was  in 
favour  of  a  charity,  and  the  gift  over  was  to  the  right  heirs  of  the 
settlor,  in  the  event  of  the  property  being  converted  to  other  uses. 
It  would  appear  that,  though  the  perpetuity  rules  do  not  apply 
to  the  transfer  of  property  from  one  chwity  to  another,  they  extend 
to  the  case  of  a  transfer  of  property  from  a  charity  to  an  individuaL 
See  Re  Bowen,  [1893]  2  Ch.  491 ;  and  compare  Be  BandtU,  3& 
Ch.  D.  213,  which  in  In  re  Bowen  was  distinguiahed  on  grounds  not 
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there  ahall  be  a  breaoh  of  any  of  the  oovenants  herein-    Fbrobdbmt 

before  contained  on  the  part  of  the  said  B.,  in  relation  to         5^ 

the  said  parcel  of  land  or  the  said  dwelling-house  and  its  of  fbbehoim 

appurtenances,  or  in  relation  to  the  policy  or  policies  sidkbatiok  op 

aforesaid,  then  if  and  whenever  the  same  shall  happen  »b»tohabqb. 

doling  the  period  aforesaid,  and  also  (if  the  law  will 

pennit  (a))  if  and  whenever  the  same  shall  happen  after 

the  expiration  of  that  period,  it  shall  be  lawful  for  the 

said  A.,  his  heirs  or  assigns,  owner  or  owners  for  the 

time  being  of  the  said  rentcharge  hereinbefore  limited 

into  and  upon  the  said  parcel  of    land  and  the  said 

dweUing-house  and  its  appurtenances  or  any  part  thej'eof 

in  the  name  of  the  whole  to  enter;  with  liberty  on  each  —with  power 

occasion  of  his  or  their  so  entering  to  do  any  act  which  per£^  the^ 

may  be  requisite  specifically  to  perform  the  said  covenants  <»<>^«*^a^*8> 

on  the  part  of  the  said  B.  hereinbefore  contained.  And  to  —and  to 

continue  in  possession  of  the  said  premises  until  the  said  ^^n^the 

B.,  his  heirs  or  assigns,  shall  have  reimbursed  to  the  said  <^^  ^^ 

A.,  his  heirs  or  assigns,  all   the  reasonable  costs  and 

expenses  which  he  or  they  shall  necessarily  or  properly 

incur  in  or  about  the  doing  of  any  such  act  as  aforesaid, 

together  with  interest  thereon,  at  the  rate  of  £5  per  cent 

per  annum  from  the  time  or  respective  times  of  the  same 

having  been  paid  by  the  said  A.,  his  heirs  or  assigns,  or 

until  the  same  shaU  have  been  satisfied  out  of  the  rents 

and  profits  of  the  same  premises  (6).    In  witness,  &c. 

THE  SCHEDULE  above  referred  to, 

tltogeUier  satisfactory.  As  to  how  far  the  roles  against  perpetuities 
•re  binding  on  the  Crown,  see  Cooper  v.  Stuart,  14  App.  Gas.  286. 

(a)  As  to  these  words,  see  iMivies  y.  Davies,  36  Ch.  D.  359. 

{b)  An  acknowledgment  and  undertaking  as  to  deeds  should  be 
added,  if  it  be  required,  and  be  not  taken  by  a  separate  instrument. 
It  should  be  noticed  that  a  conveyance  of  this  kind  has  many  points 
in  common  with  a  building  lease,  which  is  often  preferred,  and,  if 
lor  a  sufficiently  long  term,  is  perhaps  more  convenient  for  both 
ptities. 

The  following  is  a  form  of  a  power  to  redeem  the  rentcharge :— 
14(2) 
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Fbboedbnt        '^  Provided  always,  and  it  is  hereby  declared,  that,  if 

the  said  B.,  his  heirs  or  assigns,  shall  at  any  time  during 

OFEBBKHOLDB  thc  joint  lives  of  the  parties  hereto,  or  the  life  of   the 

8IDKBATI0W  OF  survivor  of  them,  or  within  twenty- one  years  after  the 

"''^'^'^^^°^^''  death  of  such  survivor,  be  desirous  of  redeeming  the  said 

Power  to        yearly  rentcharge  of  £ ,  and  of  such  desire  shall 

charge.'^  "  P^^  three  months'  previous  notice  in  writing  to  the  said 
A.,  his  heirs  or  assigns,  then  the  said  A.,  his  heirs  or 
assigns,  will,  upon  the  expiration  of  the  said  three  months, 
on  receiving  £rom  the  said  B.,  his  heirs  or  assigns,  full 
payment  of  the  said  yearly  rentcharge,  and  all  arrears 
thereof  up  to  and  including  the  day  of  redeeming  the 
same,  and  all  sums  of  money  (if  any)  which  shall  be  then 
due  for  or  on  account  of  any  such  costs  or  expenses  as 

aforesaid,  accept  the  sum  of  £ in  full  for  the  redemp* 

tion  of  the  said  yearly  rentcharge  of  £ ,  and  will 

thereupon,  at  the  request  and  cost  of  the  said  B.,  his  heirs 
or  assigns,  release  or  otherwise  dispose  of  the  said  yearly 
rentcharge  imto  the  said  B.,  his  heirs  or  assigns,  or  unto 
such  other  persons  as  he  or  they  shall  direct." 

There  will  be  no  difficulty  in  framing  from  the  foregoing  Pre- 
cedent (with  the  aid  of  the  following  observations)  a  like  convey-- 
ance  on  sale  of  a  parcel  of  land  forming  part  of  a  larger  parcel  held 
subject  to  a  rentcharge.  In  such  a  conveyance  the  parcel  conveyed 
would  be  described  as  part  of  the  larger  parcel  shown  by  a  coloured 
edging  in  the  plan  which  was  conveyed  to  the  vendor,  subject 
to  a  rentcharge  and  covenants  as  expressed  in  Precedent  XLI.,  and 
a  reference  to  the  buildings  (if  any)  erected  on  the  smaller  parcel 
woidd  be  added,  as  in  that  Precedent.  The  purchaser  would 
covenant  to  pay  the  new  rentcharge,  and  to  perform  the  covenants 
in  the  former  conveyance  so  far  as  they  relate  to  the  smaller  parcel, 
except  the  covenant  for  payment  of  the  original  rentcharge,  and  to 
indemnify  the  vendor  accordingly;  and  the  vendor  would  covenant 
to  pay  the  original  rentcharge,  and  to  perform  the  covenants  in  the 
former  conveyance  so  far  as  they  relate  to  the  remainder  of  the 
larger  parcel,  and  to  indemnify  the  purchaser  accordingly,  and 
would  grant  to  the  latter  a  power  of  distress  upon  such  remainder 
of  the  larger  parcel  in  respect  of  any  payments  which  he  may  be 
obliged  to  make  to  the  owner  of  the  original  rentcharge  or  otiier- 
wise  under  the  original  grant,  with  which  might  be  incorporated  a 
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XU. 


CONVBTANCB    of  FREEHOLD    LaND    SUBJECT    tO   a    BeNT-      Pbbobdbht 

/  \                                                             XLI. 
CHARGE  (a).  

yp  0F7BBBH0LD 

IHIS  INDENTUEE,  made,  &o.,  between  A.,  of,  &o.    J^^ 
[fwcfor],  of  the  one  part,  and  B.,  of,  &o.  [^purchaser]^  of  ^xstcbabqb. 
the  other   part,  witnesseth,  that   in   consideration   of  Parties. 

£ to  the  said  A.  this  day  paid  by  the  said  B.  for  the  Wiimesseth. 

purchase  of  the  fee  simple  of  the  hereditaments  herein-  Conaidera- 
after  granted,  subject  as  hereinafter  mentioned  (the  receipt  Receipt, 
whereof  the  said  A.  doth  hereby  acknowledge),  he  the  said 
A.,  AS  BENEFICIAL  OWNER,  doth  hereby  grant  unto  the  said  Conveyance. 
B.,  his  heirs  and  assigns  Iparceb^  ut  supra^  p.  206,  dcnon  to  Parcels. 
the  reference  to  the  colour\  Together  with  the  dwelling- 
house  and  buildings  erected  thereon,  known  as ,  to  Habendam. 

BOLD  the  premises  unto  and  to  the  use  of  the  said  B., 

his  heirs  and  assigns,  subject  to  a  yearly  rentcharge  of  Sabjeottothe 

£ ,  by  an  indenture  dated  the day  of ,  and  J^w^JSmmts. 

expressed  to  be  made  between  M.  N.  of  the  one  part,  and 
X.  Y.  of  the  other  part,  limited  to  the  use  of  the  said 
M.  N.,  his  heirs  and  assigns,  and  to  the  covenants  on  the 
part  of  the  said  X.  Y.  and  provisions  in  the  same  inden- 
taie  contained  in  relation  to  the  repair,  maintenance,  and 
insurance  of  the  said  dwelling-house  and  buildings  and 
otherwise ;  And  the  said  B.  doth  hereby  covenant  with  Covenant  by 
the  said  A.  that  the  said  B.,  his  heirs  or  assigns,  will  ^ytheront- 

henceforth  pay  the   said   yearly  rentcharge  of    £ charge  and 

limited  by,  and  perform  and  observe  all  the  covenants  on  coyenants. 
the  part  of  the  said  X.  Y.  contained  in  the  said  indenture 

of  the day  of and  henceforth  to  be  performed 

and  observed,  and  keep  the  said  A.,  his  heirs,  executors, 

power  to  retain  the  amount  of  any  such  payments  out  of  the  new 
rentcharge.  See  Precedent  XXXY.,  mpray  and  the  Precedent, 
tJi/ra,  of  an  underlease  at  an  advanced  rent. 

(a)  As  to  land  situate  in  a  district  where  registration  is  compul- 
sory, see  the  observations,  mpra,  pp.  93,  96,  100. 
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F&BOSDBNT 

XLI. 

OF  FBBEHOZD 

LAND 

BUBJBOT  TO 

BBNTOHASaS. 


and  administratorSy  indemnified  against  all  actions,  pro- 
ceedings, costs,  damages,  claims,  demands,  and  liability 
for  non-payment  of  the  said  rentcharge,  or  breach  of  the 
said  covenants  or  any  of  them.    In  witness,  &c. 


F&BOEDXOT 

XLU. 

OF  A  BniLDIKO 
PLOT. 

Parties. 

Witnesseth. 

Considera- 
tion. 


Beoelpt. 

Operative 
words. 

Parcels; 


— with  right 
of  uding 
roads,  &c. ; 


xLn. 

Conveyance  of  a  Building  Plot  (a). 

This  indenture,  made,  &o.,  BETWEEN  A.,  of,  &c. 
(hereinafter  called  the  vendor),  of  the  one  part,  and  B., 
of,  &o.  (hereinafter  called  the  purchaser),  of  the  other 

part,  WITNESSETH,  that  in  consideration  of  £ now 

paid  to  the  vendor  by  the  purchaser  for  the  purchase  of 
the  fee  simple  of  the  hereditaments  hereinafter  granted, 
subject  as  hereinafter  expressed  (the  receipt  whereof  the 
vendor  doth  hereby  acknowledge),  the  vendor  as  bkne- 
FiciAi.  OWNER  doth  hereby  grant  unto  the  purchaser,  his 
heirs  and  assigns,  all  that  parcel  of  land  situate  at  or 

near  in  the  county  of  ,  particularly  delineated 

with  the  abuttals  and  the  linear  dimensions  as  nearly  as 
may  be  thereof,  and  described  on  the  plan  drawn  on  or 
annexed  to  these  presents,  and  thereon  edged  with  a  vei^ 

line  of and  marked ,  the  same  being  part  of  the 

estate  as  shown  on  the estate  map  of  the  vendor 


marked  ,   from   which  the  said  plan  is  extracted, 

TOGETHER  WITH  the  right  of  usiug  for  all  ordinary 
purposes  in  common  with  the  vendor,  his  heirs  and 
assigns,  and  all  other  persons  having  or  by  grant 
from  the  vendor,  his  heirs  or  assigns,  or  otherwise 
acquiring   the    like   right,  the  road  delineated  on   the 

said  plan,  and  thereon  coloured  ,  and  known  or 

intended  to  be  known  as Road  so  far  as  the  same 

(a)  See  the  note  to  the  last  Precedent. 
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formB  part  of  the  said estate,  and  all  other  roads    Pmcedkht 

YTiTT 

made  and  opened,  or  which  shall  hereafter  be  made  and         ' 

opened  for  general  use  upon  the  same  estate  and  the  o'  ^  botldiho 

footpaths   thereof,  and  the  sewers,  drains,   and  water '- 

oourses  within  and  under  the  same  respectively;   And  r'?j^4^' 
TOGBTHER  also  with  the  benefit  of  the  restrictive  and  other  restrictions 
stipulations  set  forth  in    the  first    schedule   hereto  (a),  thee^te.^ 
80  far  as  the  same  respectively  relate  to  or  affect  the 
remainder  of  the  said  estate :  bxcept  and  reservkd  unto  Resfi^ation 

...  ^*  rijfhts 

the  vendor,  his  heirs  and  assigns,  and  all  other  persons  oyer  road 

(a)  In  the  schedule  referred  to  are  set  out  the  stipulations  relat- 
ing to  the  whole  estate,  and  it  is  submitted  that  this  is  the  proper 
course.  Sometimes— perhaps  more  frequently ^K)nly  those  relating 
to  the  purchased  plot  are  set  out,  and  in  such  a  case  the  following 
clause  may  be  substituted  for  that  in  the  text  relating  to  building 
restrictions: — 

"  And  together  also  with  the  benefit,  so  far  as  the 
vendor  can  grant  the  same,  of  all  restrictions  which  have 
been  or  shall  hereafter  be  imposed  by  the  vendor,  his 
heirs  or  assigns,  upon  the  respective  purchasers  of  other 
parts  of  the  said  estate  for  the  common  or  general  advan- 
tage thereof  [but  not  so  as  to  impose  upon  the  vendor, 
his  heirs  or  assigns,  any  obligation  to  enforce,  or  so  as  to 
preclude  him  or  them  from  releasing  or  waiving  such 
restrictions  or  any  of  them]." 

See  as  to  the  position  and  reciprocal  rights  and  obligations  of 
purchasers  under  a  general  building  scheme,  Martin  v.  Spicer, 
14  App.  Cas.  12 ;  Mackenzie  v.  Childers,  43  Ch.  D.  26d ;  Tucker  v. 
Vowle»y  [1893]  1  Ch.  195 ;  i?e  Birmingham  and  District  Land  Com- 
pamy  v.  AUday,  [1893]  1  Ch.  342;  Knight  v.  Simmmds,  [1896] 
1  Ch.  653;  2  Ch.  294;  Oahcrme  v.  Bradley,  [1903]  2  Ch.  446;  and 
ivhere  there  is  no  general  scheme,  but  various  persons  purchase  from 
the  same  vendor  and  enter  into  similar  covenants,  Sogers  v.  Bose^ 
good,  [1900]  2  Ch.  388 ;  and  Osborne  v.  Bradley,  uhi  supra.  In  Re 
Birmingham  and  District  Land  Company  v.  Allday,  uhi  supra,  it 
was  held  that  the  vendor  under  a  building  scheme  was  bound  to 
observe,  as  to  unsold  lots,  the  stipulations  imposed  upon  the  pur- 
chasers of  lots  sold,  and  that  the  purchasers  were  entitled  to  have 
such  obligation  of  the  vendor  expressed  in  their  conveyances. 
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Pbbordeiit    having  or  by  grant  from  the  vendor,  his  heirs  or  assignB, 

*       or  otherwise  acquiring  the  like  right,  but  in  common 

OF  A  BuiLDiHo  ^th  thc  pnrchascr,  his  heirs  and  assigns,  the  right  of 

'- using  for  all  ordinary  purposes  [so  much  of  the  said 

parcel  of  land  as  on  the  said  plan  is  coloured ^  being 

that  portion  thereof  which  forms  or  is  intended  to  form 

part  of  (a)] Road  aforesaid,  and  the  footpaths  thereof, 

and  the  sewers,  drains,  and  watercourses  within  and  under 

ioa<C«m(f°^  the  same;  [and  bxckpt  and  rbservbd  imto  the  vendor, 

laying  pipes,    his  heiTs  and  assigns,  the  rights  necessary  for  making  up 

and  completing,  if  he  or  they  shall  think  fit  so  to  do,  the 

same  road,  and  making  and  laying  thereunder  sewers, 

drains,  and  watercourses,  and  water  and  gas  and  eleotric 

Habendum  to  a^d  qjj^qj.  pfp^g  a^d  conveniences  (6)],  to  hold  the  pre- 

purohaser  m         ,  **  \/-i'  ^^jt 

fee  Bubjeot  to   mises  imto  and  to  the  use  of  the  purchaser,  his  heirs  and 

fl^edule*^^"*  assigns,  subject  to  the  restrictive  and  other  stipulations 

set  forth  in  the  schedule  hereto,  so  far  as  the  same  relate 

to  or  affect  the  said  parcel  of  land  hereinbefore  granted; 

Covenant  by    ^jj  p  jj^^  purchaser,  to  the  intent  that  th^  covenant  herein- 

purcoaser  to  ■*■  , 

observe  stipn-  after  on  his  part  contained  may  bind  the  said  premises  here- 
Bchedul^  inbef ore  granted  and  the  successive  owners  thereof  from 
time  to  time  and  their  respective  estates  (but  not  so  as  to 
bind  personally  any  such  owner  or  his  estate  in  respect  of 
anything  done  or  omitted  after  he  shall  have  disposed  of 
the  fee  simple  of  the  same  premises),  and  also  may  enure 
for  the  benefit  of  the  remainder  of  the  said  estate  and  the 


(a)  In  the  draft  from  which  this  Precedent  was  taken,  a  moiety 
of  80  much  of  the  ro£ul  as  abutted  on  the  plot  was  coloured  on  the 
plan,  and  included  in  the  conveyance,  and  this  reservation  was 
desirable  for  that  reason.  Ordinarily  no  part  of  the  road  is 
expressly  included,  and  probably  under  such  cirounistances  the 
whole  reservation  may  be  omitted  with  safety,  regard  being  had  to 
the  form  of  the  grant  of  a  right  of  way,  and  to  the  general  scheme. 

(&)  This  reservation  would  be  generally  omitted.  See  the  last 
preceding  note.  Commonly  it  is  stipulated  that  the  purchaser 
shall  contribute  to  the  expenses  of  repairing  the  road  until  taken 
over  by  the  local  authority,  and  if  that  be  intended  a  provision 
accordingly  (see  p.  209,  supra)  should  be  inserted  in  the  schedule. 
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saooeasiye  owners  thereof  from  time  to  time,  doth  hereby  for    Fibobdxnt 
Iiimself,  his  heirs,  executorSy  administrators,  and  assigns,       ^LU* 
ooYenant  with  the  vendor,  his  heirs  and  assigns,  owner  or  ov  ▲  BuzLDivd 

owners  for  the  time  being  of  the  remainder  of  the  said — ^f!l 

estate,  or  any  part  thereof,  that  the  pnrohaser,  his  heirs 

and  assigns,  will  at  all   times  hereafter  perform    and 

observe  the  stipulations  set  forth  in  the  said  first  sohednle 

hereto,  so  far  as  the  same  relate  to  or  affect  the  said 

parcel  of  land  hereinbefore  granted  [and  keep  indemnified 

the  vendor,  his  heirs  and  assigns,  from  and  against  aU 

actions,  aoooimts,  daims,  demands,  and  liabilities  for  or 

in  respect  of  any  breach  thereof] ;  And  the  vendor  doth  Acknowledg- 

hereby  acknowledge  the  right  of  the  purchaser  to  the  pro*  SmdertSdng 

duotion  and  delivery  of  copies  of  the  mimiments  of  titie  *■  ^. 

m  the  possession  of  the  vendor,  which  are  specified  in  the 

seoond  schedule  hereto,  and  imdertake  for  the  safe  custody 

thereof.    In  witness,  &c. 

THE  FIEST  SCHEDULE  above  referred  to. 

1.  Evert  purchaser  shall  forthwith  make  and  for  ever 
Tnaintain  proper  boimdary  walls  or  fences  on  the  plot  or 
plots  purchased  by  him  on  the  sides  marked  T  on  the 
• estate  map  of  the  vendor  marked . 

2.  No  house  or  building  other  than  a  private  dwelling- 
house  with  or  without  appropriate  coach-houses  and 
stabling  shall  be  erected  on  any  plot,  and  no  house  or 
other  building  shall  be  erected  otherwise  than  in  con- 
formity with  plans,  elevations,  and  specifications  pre- 
viously submitted  to  and  approved  of  in  writing  by  the 
vendor,  nor  shall  any  alteration  therein  or  addition  thereto 
be  made  without  the  like  approval  previously  obtained. 

3.  No  house  to  be  erected  pursuant  to  the  preceding 

stipulation  shall  be  on  plots of  less  value  than  £ , 

or  on  plots of  less  value  than  £ ,  such  value 

being  in  every  case  exclusive  of  outbuildings.    The  value 
of  a  building  is  the  amount  of  its  net  first  cost  in  materiab 
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Fbbokdsnt  and  labour  of  oonstroctioii  only,  estimated  at  the  lowest 
^^^'  current  prices. 
OF  A  BuiLDiHo  4.  The  Uiie  of  frontage  of  the  buildings  on  the  several 
plots  shall  not  approach  nearer  the  road  or  roads  than  the 
line  (if  any)  marked  ^^  building  line  "  on  the  map,  except 
as  regards  porticoes  and  bay  windows,  or  similar  structures 
which  shall  not  project  more  than  four  feet  beyond  such 
line. 

5.  The  plots  shall  not  nor  shall  any  building  erected  on 
any  of  them  be  used  as  a  hospital,  or  for  any  offensive, 
noisy,  or  dangerous  pursuit  or  operation,  or  for  any  pur- 
pose which  shall  be  a  nuisance  or  annoyance  to  the  vendor 
or  the  owners  or  occupiers  of  any  other  part  or  parts  of 
the  said  estate  or  any  of  them,  or  for  any  trade  or  business, 
and  no  building  erected  shall  be  used  otherwise  than  as  a 
private  dwelling-house,  or  as  a  coach-house  or  stabling 
connected  therewith. 

6.  Any  question  which  may  arise  as  to  the  value  of  any 
house  built  or  otherwise  under  or  in  connection  with  these 
stipulations  shall  be  determined  by  the  vendor's  surveyor 
for  the  time  being,  whose  decision  shall  be  absolutely 
binding  and  conclusive. 

7.  Nothing  hereinbefore  contained  shall  oblige  the 
vendor  to  enforce  the  foregoing  stipulations  or  any  of 
them  in  respect  of  any  of  the  plots  [or  preclude  him  from 
waiving  such  stipulations  or  any  of  them  in  respect  of  any 
plot  or  plots,  and  he  shall  be  at  liberty,  if  he  shall  think 
fit  so  to  do,  effectually  to  release  any  plot  or  plots  from 
such  stipulations  or  any  of  them]. 

8.  In  these  stipulations  the  expression  "vendor"  in- 
cludes his  heirs  and  assigns,  owners  of  any  paxt  of  the 

estate  for  the  time  being  remaining  unsold,  and  the  ex- 
pression "  purchaser  "  includes  his  heirs  and  assigns  (a). 

THE  SECOND  SCHEDULE  above  referred  to. 

[lb  specify  the  muniments  (J).] 

(a)  Compare  the  conditions  XXYIII.  toXXX. ,  pp.  123, 124, 9upra, 
(h)  Including  the  estate  plan. 
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XLm. 

Assignment  of  a  Policy  q^  Assurance.  Pbecedbkt 

XLIU. 

This  indenture,  made,  &o.,  BETWEEN  A.,  of,  &o.    ofa^ct 
\ttndor\  of  the  one  part,  and  B.,  of,  &o.  {j^rcha%er\  of  ^^^^^^^^^^' 
the  other   part,  witnesseth,  that,  in  consideration  of  ?^®"' 

£ ,  to  the  said  A.  this  day  paid  hy  the  said  B.  (the  considera- 

receipt  whereof  the  said  A.  doth  hereby  acknowledge),  he  ^on. 
the  said  A.  as  beneficial  owner  doth  hereby  assign  ^*^P*- 
unto  the  said  B.,  his  executors,  administrators,  and  assigns, 
ALL  that  policy  of  assurance  on  the  life  of  him  the  said  Paroels. 
A  granted  by  the  — -^ —  Assurance  Society,  dated  the 

day  of ,  numbered ,  for  the  sum  of  £ , 

and  under  the  annual  premium  of ;  And  all  monies 

assured  or  to  become  payable  by  or  under  the  said  policy 

and  the  full  benefit  thereof  (a),  to  hold  the  premises  unto  Habendnm. 

the  said  B.,  his  executors,  administrators,  and  assigns; 

Awi)  the  said  A,  doth  hereby  covenant  with  the  said  B.,  CorenanU  by 

that  he  the  said  A.  will  not  do  or  knowingly  suffer  anything  avoid  the 

whereby  the  said  policy  may  be  rendered  void  or  voidable,  P**^°y » 

or  the  said  B.,  his  executors,  administrators,  or  assigns  may 

be  prevented  from  receiving  the  said  sum  of  £ ,  or  any 

bonuses  or  additions  thereto,  or  any  part  thereof  respec- 
tively (A) ;  AND  that,  if  the  said  A.  shall  do  or  suffer  —and  to  pay 
anything  whereby  any  additional  premium  or  payment  premiss  if 


moorred. 


(a)  It  was  formerly  considered  proper,  having  regard  to  "  The 
Pdidee  of  Assurance  Act,  1867  "  (30  &  31  Vict.  c.  144),  to  include 
in  any  assignment  of  a  policy  an  express  power  to  give  receipts, 
ao  as  to  bring  the  assignee  within  the  precise  terms  of  sect.  1  of 
Ihat  Act ;  but  the  practice  has  been  discontinued. 

(6)  That  this  is  a  proper  covenant  to  be  inserted,  and  generally, 
as  to  the  law  relating  to  Policies  of  Assurance  and  their  Assign- 
mfflit,  see  Davidson's  Prec.  Conv.,  vol.  ii  pt.  i.  4th  ed.  p.  654, 
n.  (a),  and  pt.  ii.  4th  ed.  pp.  122  d  aeq.  The  other  covenants  usual 
on  assignments  of  policies  are  supplied  by  the  Oonv.  Act,  1881 
(App.lY.,f»/fa),s.7, 
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shall  beoome  payable  for  keeping  the  said  policy  in  foioe, 
then  he,  the  said  A.  will,  at  all  times,  duly  and  punctually 
pay  such  additional  premium  or  payment,  so  as  to  keep 
the  said  policy  in  force.    In  wiiness,  &o.  (a). 
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XLIV. 
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Parties. 


XLIV- 

Assignment  q/*  Letters  Patent  (6). 

This  INDENTUEE,  made,  &c.,  BETWEEN  A.,  of,  &o. 
[vendor]^  of  the  one  part,  and  B.,  of,  &o.  l^purchaser]^  cf 

(a)  Notice  of  the  assignment  of  the  policy  should  be  given  to  the 
oflfioe  by  which  it  is  granted.  Under  **  The  Policies  of  Assurance 
Act,  1867,"  after  the  giving  of  such  notice  the  assignee  will  be 
entitled  to  sue  in  his  own  name  at  law  for  the  monies  assured. 
See,  too,  sect.  26,  sub-sect.  6,  of  the  Supreme  Court  of  Judicature 
Act,  1873,  supra,  p.  63,  n.  (a).  An  agreement  in  writing  to  execute 
on  request  a  mortgage  of  a  policy  deposited  as  security,  was  held,  in 
Spencer  v.  Clarke ,  9  Ch.  D.  137,  not  to  be  an  assignment  within 
this  Act.  By  51  Yict.  c.  8,  s.  19,  no  assignment  of  a  policy  of  life 
assurance  is  to  confer  on  the  assignee  any  right  to  sue  xmless  the 
assignment  is  didy  stamped ;  and  no  payment  is  to  be  made  to  any 
person  claiming  under  any  such  assignment  unless  didy  stamped. 

(6)  See,  as  to  the  law  respecting  patents  and  assignments  of 
patents,  notes  in  Davidson's  Prec.  Conv.,  vol.  ii.  pt.  ii.  4th  ed. 
pp.  130—136,  and  629-^2 ;  and  also  the  Patents,  Designs,  and 
Trademarks  Act,  1883  (46  &  47  Vict.  c.  67) ;  the  Patents,  Designs, 
and  Trademarks  (Amendment)  Act,  1885  (48  &  49  Yict  c.  63) ;  the 
Patents  Act,  1886  (49  &  50  Vict.  c.  37);  the  Patents,  Designs,  and 
Trademarks  Act,  1888  (61  &  52  Yict  c.  50) ;  and  the  Patents  Acts, 
1901  and  1902.  As  to  the  rights  inter  se  of  co-owners  of  a  patent,  see 
SteersY.BogerSf  [1893]  A.  C.  232;  as  to  the  effect  of  granting  a  licence. 
Heap  V.  Hartley,  42  Ch.  D.  461 ;  London  Printing  and  Publishing 
Alliance  Co.  v.  Cox,  [1891]  3  Ch.  291 ;  Chiyot  v.  Thomson,  [1894]  3 
Ch.  388 ;  as  to  a  x>atent  granted  to  two  persons  and  the  nature  of 
their  interest,  National  Society,  <fec.  v.  Oibbs,  [1899]  2  Ch.  289;  [1900] 
2  Ch.  280 ;  as  to  stamp  duty  in  respect  of  a  Hcenoe  to  use  a  colonial 
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the  other  part    Whereas,  by  letters  patent,  under  the  Pbboedsht 

seal  of  the  Patent  Office,  dated ,  and  numbered ,  ^^^' 

the  lioenoe,  power,  sole  privilege,  and  authority  of  making,  op  lkptees 
mannfacturing,  using,  exercising,  and  vending  a  certain 


PATENT. 


invention,  "for,  &c.,"  within  the  United  Kingdom  of  p^^of 
Sreat  Britaan  and  Ireland,  and  Isle  of  Man,  were  granted  otters  patent, 
to  C.  for  the  term  of  fourteen  years  on  the  conditions 
therein    mentioned.      And   v^thbreas   by  an   indenture  Of  alignment 

dated  the  day  of ,  and  expressed  to  be  made 

between  {^parties],  the  said  C.  assigned  unto  the  said  A., 
his  executors,  administrators,  and  assigns,  the  herein- 
before mentioned  invention,  and  the  hereinbefore  recited 
letters  patent,  together  with  all  privileges,  powers,  benefits, 
and  advantages  whatsoever  to  the  said  invention  and 
letters  patent  belonging,  to  hold  the  same  imto  the  said 
A,  his  executors,  administrators,  and  assigns,  for  the 
residue  of  the  said  term  of  fourteen  years,  by  the  said 
letters  patent  granted.  And  whereas  the  said  A.  has  Of  contract 
agreed  to  sell  the  said  invention  and  letters  patent  to  the 

said  B.  at  the  price  of  £ .    Now  this  indenture  "V^tneaaeth. 

wiTKEssBTH,  that  in  consideration  of  £ to  the  said  Conaidera- 

A  this  day  paid  by  the  said  B.  (the  receipt  whereof  the  j^goQip^^ 
said  A.  doth  hereby  acknowledge),  he,  the  said  A.,  as  Aaaignment. 
beneficial  owner,  doth  hereby  assign  imto  the  said  B., 
his  executors,  administrators,  and  assigns,  all  the  said  Paroela. 
invention    and    letters    patent  hereinbefore  respectively 
mentioned  and  recited,  and  the  full  and  exclusive  benefit 
and  advantage  thereof  respectively,  and  of  any  and  every 
extension  of  the  said  letters    patent,  and  all   rights,  General 
powers,  and  benefits  to  the  said  premises,  or  any  of  them  ^^ 

patent,  Smelting  Co.  of  Audralia  v.  /.  E.  Comm%89umer$,  [1896] 
2  Q.  B.  179 ;  as  to  what  constitates  infringement,  British  Motor 
Syndicate,  Limited  v.  Taylor,  [1901]  1  Gh.  122;  as  to  the  position 
of  the  purchaser  under  a  distress  of  a  patented  article,  British 
Mutoscope,  Ac.  Co,,  Limited  v.  Honxer,  [1901]  1  Ch.  671;  and  as  to 
laiority  by  zegiBtration,  Neiw  Ixion,  dtc,  Co.  v.  SpiUbury,  [1898] 
2Gh.484* 
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Pbeokdemt  appertaining^  to  hold  the  said  premises  onto  the  said  B., 
'       his  exeoutorSy  administrators,  and  assigns,  for  his  and 

OF  LETTEB8    their  own  benefit.     And  the  said  A.  (by  way  of  extension 

'- —  of  the  covenant  herein  on  his  part  implied  by  statute) 

clv^tTb"  *^*^  hereby  covenant  with  the  said  B.,  that  the  said  letters 
Tendor  that     patent  are  valid,  and  in  no  wise  avoided,  or  avoidable  (a). 

1^*^U*^*    In  WITNESS,  &o. 

(a)  This  covenant  is  not  implied  under  sect.  7  of  the  Oonv.  Act, 
1881,  App.  lY.,  infra.  The  deed  must  be  registered  pursuant  to 
sect.  23  of  the  Patents,  Designs,  and  Trademarks  Act,  1883;  and 
see  also  sect.  87,  and  the  Patents,  Designs,  and  Trademarks  Act, 
1888,  sect.  21 ;  and  also  Van  Odder,  <fcc.  v.  Sowerby,  &c,  44  Ch.  D. 
374. 

The  following  further  covenant  may  be  entered  into  where  the 
patentee  is  the  assignor,  and  some  covenant  of  the  sort  is  believed 
to  be  in  that,  case  usual : — 

Covenant  to  "And  FURTHER  that  if  the  patentee  shall  at  any 
benefit  of  all  time  hereafter  discover  or  invent,  or  otherwise  become 
^ture  inven-  possessed  of  any  discovery  or  invention  for  any  improve- 
patentee  with  ments  ~  in  or  additions  to  the  said  invention  hereby 
^p«ct^to  the  assigned,  or  shall  discover  or  invent,  or  otherwise  become 
similar  possessed  of  any  discovery  or  invention  for  any  process 

for  the  preparation  or  improvements  in  the  preparation 

of ,  or  of  any of  a  similar  nature  or  possessing 

the  like  properties  or  qualities  of  as  the  in 

respect  whereof  the  said  patent  has  been  granted,  or  shall 
obtain  any  provisional  protection  for  any  such  discovery 
or  invention,  or  shall  obtain  any  other  British  patent  for 
the  said  invention  hereby  assigned,  or  any  British  patent 
or  patents  for  any  such  other  discovery  or  invention  as 
aforesaid,  he  vnll  forthwith  give  notice  in  vmting  of  every 
or  any  such  discovery  or  invention,  or  of  the  obtaining  of 
any  such  provisional  protection  or  patent  or  patents  as 
aforesaid,  to  the  assignee,  and  the  assignee  shall  have  the 
option,  to  be  exercised  within  three  calendar  months  from 
the  time  when  such  notice  shall  have  been  given,  of 
requiring  any  such  discovery  or  invention  to  be  made 
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known  to  him  in  all  its  details,  and  the  farther  option  to 
be  exercised  within  three  calendar  months  after  the  same 
shall  have  been  made  known  to  him  in  all  its  details  of 
lequiring  the  full  and  exclusive  benefit  and  advantage 
thereof  to  be  made  over  to  him  [on  payment  by  him  to 

the  patentee  of  the  sum  of  £ ],  and  also  if  any  such 

patent  or  patents  as  aforesaid  shall  have  been  then 
obtained,  of  requiring  the  same  to  be  assigned  to  the 
assignee  on  payment  by  him  of  all  expenses  incurred  in  or 
about  the  obtaining  thereof:  and  further  that  if  in 
respect  of  any  such  discovery  or  invention  no  such  patent 
or  patents  as  aforesaid  shall  have  been  obtained,  the 
assignee  shall  have  the  further  option,  to  be  exercised 
within  three  calendar  months  from  the  time  when  any 
such  discovery  or  invention  shcdl  have  been  fully  made 
known  to  him,  of  requiring  the  patentee  to  apply  for 
provisional  protection  thereof,  upon  payment  by  the 
assignee  of  the  expenses  thereby  incurred,  and  shall  also 
have  the  option,  to  be  exercised  during  the  term  of  any 
such  provisional  protection  to  be  so  applied  for,  or  of 
which,  as  having  been  already  obtained  by  the  patentee, 
notice  shall  have  been  given  by  him  to  the  assignee  as 
aforesaid,  of  requiring  the  patentee  to  obtain  a  grant  of  a 
British  patent  in  respect  of  any  such  discovery  or  inven- 
tion, and  to  assign  such  patent,  when  so  obtained,  to  the 
assignee  on  payment  by  him  of  the  expenses  incurred  in 
the  obtaining  and  assignment  of  such  patent :  and  furthbr 
that  the  patentee  will  in  all  respects,  and  without  any 
payment  or  remuneration  whatsoever  other  than  the  afore- 
said [sum  of  £ ,  and]  expenses,  comply  with  any  such 

requirements  of  the  assignee,  and  do  all  such  acts  and 
things  (as  by  signing  and  leaving  a  complete  specification 
or  otherwise)  as  may  be  incident  to  such  requirements,  or 
necessary  for  properly  effectuating  the  same." 

The  foregoing  form  is  somewhat  lengthy,  but  it  may  easily  be 
shortened   by  omitting  altogether  those   parts  which  relate   to 


Pbboedent 
XLIV. 

OF  LETTEB8 
PATENT. 


Digitized  by 


Googk 


224 


CONVEYANCES. 


Pbboedbnt 
XLIV. 

OF  LBTTEBS 
PATENT. 


patents  to  be  obtained  or  granted  for  the  original  or  any  new 
invention,  and  so  shortened  will  probably  be  effectual.  It  is 
assumed  that  the  assignor  is  described  in  the  parties  as  being  after- 
wards called  the  patentee,  and  B.  as  being  afterwards  called  the 
assignee,  and  that  a  corresponding  interpretation  clause  will  be 
added  as  in  the  form  of  a  mortgage,  Precedent  XLV.,  infra,  p.  228, 
mutaiU  mutandis. 

When  royalties  are  reseryed  there  shoidd  be  coyenants  on  tiie 
part  of  the  assignee  not  only  to  manufacture  the  goods  and  pay  the 
royalties,  but  also  to  pay  any  renewal  fees,  unless  (which  is  the 
better  plan)  those  fees  are  satisfied  before  the  assignment.  See  Be 
Railway  and  EUdric  Appliances  Co,,  38  Ch.  D.  597. 
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XLV. 


Parties. 


AoREBMENT/or  a  Mortgage  q/*FRBEHOLDs(a).  Variations    Pbkokdbmt 
for  Eegistered  Land.  ' 

An  agreement,  made  the day  of  ,  19—,  wb  koetoaob 

between  a.,  of,  &0.  [mortgagor]  (hereinafter  referred  to 

(a)  This  agreement  constitutes  an  equitable  mortgage  of  the  pro- 
perty agreed  thereby  to  be  mortgaged.  In  practice  such  an  agree- 
ment is  always  accompanied  by  a  deposit  of  title  deeds,  which, 
though  not  essential  to  the  creation  of  an  equitable  mortgage  {Daw 
?.  Terrdly  33  Beav.  218 ;  and  see  the  observations  on  that  case  in 
Ex  parte  Broderick,  Be  Beetham,  18  Q.  B.  D.  766;  also  Crone  t. 
Hegartt/y  3  L.  E.  Ir.  50,  where  transfer  of  possession  of  leaseholds 
without  writing  or  deposit  of  deeds  was  held  to  create  an  equitable 
mortgage),  constitutes  the  lender's  substantial  security,  by  giving, 
in  ordinary  cases,  express  or  constructive  notice  of  the  charge  to  a 
sabeequent  purchaser  or  incumbrancer,  from  the  circumstance  of 
the  title  deeds  not  being  in  the  owner's  possession. 

As  to  equitable  mortgages,  see  Davidson's  Free.  vol.  ii.  pt.  ii. 
4th  ed.  p.  104,  notes,  and  cases  there  cited.  The  following  cases 
may  also  be  noted :  as  to  equitable  mortgage  by  mere  deposit, 
Mown  V.  jtfbr/fy,  34  L.  J.  Ch.  422,  and  Be  Trethowan,  5  Ch.  D. 
559;  as  to  the  equitable  mortgagee's  remedy  in  equity  being  by 
fbreciosure,  James  v.  JameSy  L.  B.  16  Eq.  153;  Backhouse  v. 
CharUotiy  8  Ch.  D.  444 ;  Lees  v.  Fisher^  22  Ch.  D.  283 ;  Sadler  v. 
Worley,  [1894]  2  Ch.  170 ;  Harrold  v.  Plenty,  [1901]  2  Ch.  314 ;  or 
by  sale  where  there  is  an  agreement  to  execute  a  legal  mortgage, 
Yvrk  Union  Banking  Co,  v.  Artley,  11  Ch.  D.  205 ;  or  by  obtaining 
execution  of  a  legal  mortgage,  Ashton  v.  Corrigan,  L.  E.  13  £q.  76 ; 
Eftmann  v.  Hodges,  L.  E.  16  Eq.  18,  and  see  also  Marshall  v. 
Shmnbury,  L.  E.  10  Ch.  250.  An  equitable  mortgagee  by  deposit 
of  personal  chattels  is  not  entitled  to  foreclosure,  Carter  v.  Wahe^ 
D.— c.P.  15 
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Pbbcbdbnt    as  the  mortgagor),  of  the  one  part,  and  B.,  of,  &o.  [morU 
^^       gagee]  (hereinafter  referred  to  as  the  mortgagee),  of  the 

▲OBEEMBRT 

FOB  icoKTOAOB  ^  qj^  j)  gQ^ .  ^^^  ^^  j^^  ^^g  ^^^  ^ppjy  ^  ^  sBCurity  with 
power  of  8ale  on  railway  shares  actuallj-  transferred,  Oeneral  Credit 
and  Discount  Co,  v.  Glegg,  22  Ch.  D.  549,  and  see  SadUr  v.  Worley 
and  Harrold  v.  Plenty^  uhi  sup, ;  as  to  the  security  being  limited  to 
property  specified  in  an  agreement  or  memorandum  accompanying 
deposit,  though  the  deeds  deposited  include  other  property,  see 
Wylde  V.  Radford,  33  L.  J.  Ch.  51.  But  as  to  the  remedies  of 
mortgagees  generally,  see  now  sect.  25  of  the  Conv.  Act,  1881, 
App.  IV.,  infra,  and  see  observations,  p.  47,  supra.  As  to  the 
order  of  priority  of  equitable  incumbrances  the  recent  cases  of 
Union  Bank  of  London  v.  Kent,  39  Ch.  D.  238 ;  Farrand  v.  Yorli- 
shire  Banking  Co.,  40  Ch.  D,  182;  CarriU  v.  Beal  and  Ptrsonal 
Advance  Co.,  42  Ch.  D.  263;  Re  Richards,  45  Ch.  D.  689;  Bt 
Ingham,  [1893]  1  Ch.  352;  Re  Castell  and  Brown,  Limited,  [1898] 

1  Ch.  315;  and  Re  Valletort  Steam  Laundry  Co.,  Limited,  [1903] 

2  Ch.  664,  may  be  referred  to ;  and  compare  Taylor  v.  Russell,  [1892] 
A.  C.  244,  in  which  it  does  not  seem  to  have  been  noticed  that  tiie 
efficacy  of  the  instrument  under  which  the  respondent  claimed  the 
legal  estate  was  at  least  doubtful. 

Other  forms  of  instnmients  for  creating  equitable  mortgages,  t.f., 
a  more  formal  agreement  by  deed,  and  a  simple  memorandum  to 
accompany  deposit  of  deeds,  will  be  found  in  the  two  following 
Precedents. 

In  this  (as  in  the  last  preceding)  edition,  throughout  the  prece- 
dents of  mortgages,  the  parties  are  defined  according  to  their 
respective  characters  as  "  mortgagor  "  and  "  mortgagee "  or 
"  mortgagors  "  and  "  mortgagees  "  as  the  case  may  be.  From 
the  similarity  of  these  words  there  is  no  doubt  a  risk  of  their 
being  transposed,  and  the  words  "  borrower  "  and  "  lender  "  or 
"  borrowers  "  and  "  lendera  "  may  (if  thought  fit)  be  substituted. 
But  the  risk  referred  to  appears  in  practice  to  be  slight.  The 
references  which  in  former  editions  were  generally  made  to  the 
representatives  of  the  parties  are  now  supplied  for  the  most  part  by 
an  interpretation  clause,  which,  though  not  absolutely  accurate, 
appears  to  be  sufficient.  This  method  (adopted  in  former  editions 
to  a  limited  extent)  has  seemed  to  the  editors  to  afford  the  most 
convenient  way  of  shortening  the  mortgage  forms,  and  to  be  justi- 
fiable in  the  present  work,  though  it  may  be  difficult  to  defend  on 
general  principles.  When  an  interpretation  clause  is  used,  care 
should  be  taken  not  in  the  body  of  the  instrument  to  repeat  the 
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other  part    In  consideration  of  £ this  day  advanced    Pbboedbkt 

by  the  mortgagee  to  the  mortgagor,  He  the  mortgagor 

hereby  agrees  to  pay  to  the  mortgagee,  on  the day    aobeement 

of next  {a)  the  sum  of  £ (J),  with  interest  for  of 

the  same  in  the  meantime  at  the  rate  of  £ —  per  cent.    """"^"^"' 

per  annum.     And  if  the  said  sum  of  £ ,  or  any  part  Considepa- 

thereof  shall  remain  unpaid  after  that  day  to  pay  to  the  j^^^^ent 
mortgagee,  so  long  as  the  same  sum  or  any  part  thereof  for  paymcDt 
shall  remain  unpaid,  interest  at  the  rate  aforesaid  for  the  ^f  interest, 
sum  80  remaining  unpaid  by  equal  half-yearly  payments. 
Akd  also  that  he  the  mortgagor,  and  all  other  necessary  To  execute 
parties  (if  any),  will  at  any  time,  while  the  said  sum  of  °^  ^*^®^^^ » 

£ or  any  part  thereof  shall  remain  impaid,  at  his 

own  expense,  if  and  when  so  required  to  do  by  the 
mortgagee,  make  and  execute  a  valid  mortgage  in  fee 
simple  free  from  incumbrances  [registered  charge  (c?)]  of 

ALL  THAT  farm  known  as Farm,  situate  at ,  in  — o^  parcels. 

the  county  of ,  and  containing  acres,  or  there- 
abouts [orparcelsy  p.  142,  8upra]y  and  of  all  other  (if  any), 
the  hereditaments  comprised  in  the  several  title  deeds 
[land  certificate]  mentioned  in  the  schedule  hereto,  to 
the  mortgagee,  for  securing  the  payment  of  the  principal 
sum  so  then  remaining  unpedd,  with  interest  for  the 
same  at  the  rate  aforesaid,  such  mortgage  to  contain 
[charge  to  be  in  such  form  and  to  be  accompanied,  if  the 

definition  or  any  part  of  the  definition,  or  to  introduce  words  in- 
consistent with  it.  (See  Clegg  v.  Handsy  44  Ch.  503 ;  Birmingham 
Breweries  v.  Jameson,  [1898]  W.  N.  15;  ib.  145.) 

(a)  Six  calendar  months  from  the  date  of  the  deed. 

{b)  The  principal  sum  advanced. 

(c)  Afl  to  this  agreement,  see  Farmer  v.  Fitt,  [1902]  1  Ch.  954. 

{d)  The  words  in  square  brackets  in  this  Precedent  are  for  use 
There  the  title  is  registered  under  the  Land  Transfer  Acts,  1875 
and  1897.  See  p.  94,  supra.  In  such  a  case  the  land  certificate 
will  of  course  be  handed  over,  and  a  caution  should  be  lodged  under 
Beet  53  of  the  Act  of  1875 :  see  Bales  226  to  233.  And  where  the 
land,  though  not  registered,  is  situate  in  a  district  where  registra- 
tion is  compulsory,  a  caution  against  first  registration  should  be 
lodged  luider  sect.  60  of  the  Act  of  1875  :  see  Kules  88  to  94. 

15(2) 
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PBEOKDBin?    mortgagee  stall  so  require,  by  a  deed  containing]  such 

.'        usual  mortgage  covenants  and  provisions  suitable  to  the 

AOBBBMENT    naturc  of  the  premises  as  the  mortgagee  shall  require. 

OP  And  that  until  the  said  mortgage  shall  be  made  and 

executed,  the  premises  hereby  agreed  to  be  mortgaged 

That  the         shall  be  and  remain  a  security  to  the  mortgagee  for,  and 

^^^^ed  in  be  charged  with,  the  payment  to  him  of  the  said  sum  of 

the  rn^time   £ ^n^j  interest  as  aforesaid.     Provided  always  that 

with  the  .  ....  •  1     i  1 

mortgage        unless  such   an   mterpretation  is   inconsistent  with  the 

^  .      context,  the  expression  "  the  mortgagor  "  hereinbefore  used 

ck^(a).   ^  shall    include    his  heirs,   executory,   administrators,  and 

assigns,  and  the  expression  "  the  mortgagee  "  hereinbefore 

used    shall    include    his    executors,   administrators,  and 

assigns.    In  vtitness,  &c. 

THE  SCHEDULE  above  refeired  to  (b). 


XLVI. 

r:^roBOT  Agreement /or  a  Mortgage  o/"  Leaseholds  (c). 

i^;^    This  INDENTUEE,  made  the day  of ,  19—, 

BETWEEN  A.,  of,  &c.  [mortgagor]  (hereinafter  called  the 


FOB  KOBTOAaB 

OF 

LEASBHOLDS. 


(a)  A  clause  of  this  description  seems  desirable,  though  possibly 
Parties.  not  necessary.     See  ss.  58,  59,  and  60  of  the  Conv.  Act,  1881, 

App.  IV.,  infra.  Of  course,  notwithstanding  the  insertion  of  such 
a  clause,  proper  words  of  limitation  must  be  used  in  the  habendum 
of  a  mortgage  of  freeholds,  and  in  the  corresponding  parts  of  a 
mortgage  of  copyholds,  and  it  is  better  to  use  like  words  with  respect 
to  the  re-conveyance  stipulated  for  by  the  proviso  for  redemption. 
The  words  "  and  the  necessary  modifications  of  expressions 
connected  therewith  respectively  are  implied"  are  sometimes 
added,  and  the  addition  seems  technically  justifiable  and  oorrect. 

(6)  To  contain  a  list  of  deeds  deposited. 

(c)  The  principal  advantage  of  this  agreement  over  that  in  the 
preceding  Precedent  is  that,  being  by  deed,  it  will  create  such  a 
charge  on  the  property  agreed  to  be  mortgaged  as  to  give  the 
lender  the  powers  conferred  on  mortgagees  by  the  Conv.  Act.  1881, 
App.  IV.,  in/ray  sects.  19 — 24.  For  variations  suitable  to  registered 
land,  see  that  Precedent. 
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mortgagor),  of  the  one  part,  and  B.,  of,  &o.  [^tnortgagee]     Pbeobdknt 

(hereinafter  called  the   mortgagee),   of  the  other  part,         ' 

WITNESSETH,   that,  in  consideration  of  £ ,  this  day     aobeeicbnt 

advanced  by  the  mortgagee  to  the  mortgagor  (the  receipt  of 

whereof  the  mortgagor  doth  hereby  acknowledge).   He    ^^^^bxroldb. 
the  mortgagor  doth  hereby  covenant  with  the  mortgagee  Witneeaeth. 

to  pay  (a)   to  the  mortgagee,  on  the  day  of ^n^^' 

next  (6),  the  sum  of  £ (c),  with  interest  for  the  same  Receipt. 

in  the  meantime  at  the  rate  of  £ per  cent,   per  Covenant  for 

annum  {d).     And  if  the  said  sum  of  £ ,  or  any  part  ^^^^^ 

thereof,  shall  remain  unpaid  after  that  day,  to  pay  to  money;  and 
the  mortgagee,  so  long  as  the  same  sum  or  any  part  ^^^^ 
thereof  shall  remain  unpaid,  interest  at  the  rate  aforesaid 
for  the  sum  so  remaining  impaid,  by  equal  half-yearly 
payments  on  the day  of  and  the day  of 

{e).      And  this  indenture   also  WITNESSETH,  that,  Witnesseth. 

(a)  In  some  former  editions  the  above  covenant  was  framed  as 
a  covenant  by  the  mortgagor  with  the  mortgagee  that  the  former 
would  pay,  &c.,  instead  of  **  to  pay,"  Ac.  The  form  now  adopted 
in  this  respect  conduces  to  brevity,  and  seems  unobjectionable 
▼hen  used  in  a  simple  covenant  of  this  description;  but  when  the 
covenant  is  for  the  doing  of  a  number  of  successive  or  independent 
tlunge,  the  old  form  should  be  adhered  to,  it  being  much  more 
convenient  to  introduce  each  new  part  of  the  covenant  with  the 
words  '*  And  will"  than  with  the  words  **  And  to  "  :  indeed,  the 
use  of  the  latter  form  frequently  results  in  rendering  the  covenant 
anintelligible. 

(6)  Six  calendar  months  from  the  date  of  the  deed. 

(c)  The  principal  sum  advanced. 

[d)  As  to  omitting  the  words  **  without  any  deduction  "  in  cove- 
nants for  payment  and  provisoes  for  redemption,  see  Davidson's 
Prec  Conv.  vol.  ii.  pt.  ii.  4th  ed.  p.  18,  n.  (9). 

{e)  As  to  the  effect  of  a  covenant  for  payment  in  mortgages  and 
agreements  for  mortgages,  see  Davidson's  Free.  Conv.  vol.  ii. 
pt  iL  4th  ed.  pp.  17  and  26.  In  the  absence  of  such  a  covenant, 
or  of  words  amounting  to  an  express  agreement  to  pay,  the  mort- 
gage or  agreement,  though  under  seal,  would  not  render  the  debt 
Becured  thereby  more  than  a  simple  contract  debt.  See  Saunders 
V.  MiUome,  L.  B.  2  Eq.  673 ;  Isaacson  v.  Harwood,  L.  B.  3  Ch. 
225;  Jackson  t.  N(yrih  Eastern  Railway  Co,,  7  Oh.  D.  673.    The 
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IWedbht  for  the  consideration  aforesaid,  it  is  hereby  agreed,  and 
the  mortgagor  doth  hereby  covenant  with  the  morl^agee, 
that  he  the  mortgagor,  and  all  other  necessary  parties  (if 


OP  any),  will  at  any  time  hereafter,  while  the  said  sum  of 

''°^^™^"^-    £ ,  or  any  part  thereof,  shall  remain  unpaid,  upon 

Coireiiant  by  the  request  and  to  the  satisfaction  of  the  mortgagee,  but 
assure  by  way  ^^  the  cost  of  the  mortgagor,  effectually  assign,  demise, 
to Sem^  ^^  otherwise  assure  imto  the  mortgagee,  all  the  heredi- 
gagee;  TAMENTs  comprised  in  and  expressed  to  be  demised  by  an 

leaaehold  indenture  of  lease,  dated,  &c.,  and  made  between  \^parties]y 
residue  of        either  for  the  whole  residue  then  to  come  of  the  term  of 

tomoftS*^   years,  created  by  the  same  indenture,  or,  if  the 

or  for  8uoh  mortgagee  shall  so  require,  for  such  residue,  except  the 
the  laSi^y?**  last  day  thereof  {a)  by  way  of  mortgage,  for  securing  the 

payment  to  the  mortgagee  of  the  said  sum  of  £ ,  or 

so  much  thereof  as  shall,  for  the  time  being,  remain 

unpaid,  with  interest  for  the  same  respectively,  after  the 

Mortgage  to    rate  aforesaid.    And  that  such  mortgage  shall  contain 

distinction,  however,  between  specialty  and  simple  contract  [debts 
is  now  of  little  importance,  the  priority  of  the  former  in  the 
administration  of  estates  having  been  abolished  by  32  &  33  Yict. 
c.  46 ;  and  though  they  have  still  in  other  cases  the  advantage 
over  the  latter,  that  they  can  be  recovered  at  any  time  within  20 
years  after  cause  of  action  accrued,  or  removal  of  disability,  as  the 
case  may  be,  and  also  give  the  right  to  recover  20  years*  arrears  of 
interest  (3  &  4  Will.  4,  c.  42,  s.  3;  see  also  19  &  20  Vict,  c  97), 
a  mortgagor's  covenant  in  a  mortgage  or  a  collateral  bond  by  him 
for  payment  of  the  monies  seciired  by  the  mortgage  has  been  held 
to  be  deprived  of  this  advantage  by  sect.  8  of  the  Eeal  Property 
Limitation  Act,  1874:  see  Sutton  v.  SvMon-y  22  Ch.  D.  511,  and 
Feamside  v.  Flinty  ib,  579 ;  sectis  as  to  the  bond  or  covenant  of  a 
surety,  see  Ee  Powers,  30  Oh.  D.  291 ;  and  see  Be  Frisby,  43  Ch.  D. 
106;  Re  England,  [1895]  2  Ch.  820;  Kirkland  v.  Peatfield,  [1903] 
1  K.  B.  756. 

(a)  Unless  the  lease  be  at  a  nominal  rent,  and  without  any 
onerous  covenante,  the  actual  mortgage  would  probably  be  made 
by  way  of  underlease ;  see  n.  (6),  p.  248,  infra.  But  as  the  object " 
of  this  agreement  is  to  charge  in  equity  the  mortgagor's  whole 
interest  in  the  leasehold,  it  appears  better  to  word  the  agreement 
to  mortgage  as  in  the  text. 
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all  such  clauses,  coveDants,  and  provisions  usual  in  mort-     Pbeoedbrt 

gages  of  similar  property  as  the  mortgagee  shall  require  (a) .         ' 

And  that  until  the  said  mortgage  shall  be  made  and    AowsEiDnfT 
executed,  the  said  leasehold  premises  shall  be  and  remain  of 

a  security  to  the  mortgagee,  and  be  charged  with  the  J*^*^™- 

payment  to  him  of  the  said  sum  of  £ ,  and  interest  contain  uaual 

as  aforesaid  {b).    And  also  that,  so  long  as  the  said  sum  And  that  the 

of  £ ,  or  any  part  thereof,  or  any  interest  for  the  same,  pemiaee  shall 

shall  remain  owing  on  the  security  of  the  said  leasehold  for  the  mort- 
premises.  He  the  mortgagor  will  pay  the  rent  reserved  by  ^^  money, 
and  perform  the  covenants  by  the  lessee,  and  conditions  of^th^rSt^ 
contained  in  the  said  indenture  of  lease,  and  henceforth  ^^  pOTform- 

anoe  of  the 

to  be  performed  and  observed  (c).      [And  for  the  con-  lessee's  oove- 
sideration  aforesaid  the  mortgagor  doth  hereby  irrevocably  ^  *    . 
appoint  the  mortgagee  the  attorney  of  the  mortgagor  in  attorney  to 

execnte 
mortgage. 

(a)  See  Farmer  v.  Pitt,  [1902]  1  Ch.  954. 

{b)  A  clause  in  the  following  form  may  be  here  added.  It  is 
adapted  from  London  &  County  Banking  Co.  v.  Ooddard,  [1897] 
1  Ch.  642»  where  the  trust  created  was  held  to  be  within  b.  12  of 
the  Trustee  Act,  1893  (App.  XV.,  infra)  :— 

"And  further,  that  until  such  mortgage  shall  be  executed  Declaration  of 
the  mortgagor  will  hold  the  said  leasehold  premises  in  ^l^^ged 
trust  for  the  mortgagee,  in  his  character  of  mortgagee  property  with 
under  these  presents,  with  power  for  him  to  remove  the  powers, 
mortgagor  or  any  other  person  or  persons  from  being  a 
trustee  or  trustees  in  respect  of  this  trust,  and  to  appoint 
himself  or  any  other  person  or  persons  to  be  a  trustee  or 
trustees  in  respect  of  the  trust,  and  to  effectuate  eveiy  or 
any  such  appointment  by  means  of  a  vesting  declaration 
of  the  said  trust  premises,  or  of  any  part  or  parts  thereof, 
or  estate  or  interest  therein  accordingly." 

(c)  Where  the  mortgagor  has  only  an  agreement  for  a  lease, 
though  it  is  not  necessary  that  notice  of  the  charge  should  be  given 
to  the  intended  lessor,  yet  as  a  matter  of  precaution,  such  notice 
ought  to  be  given,  if  possible ;  see  Union  Bank  of  London  v.  Kent, 
39  CL  D.  238. 
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Prboedsztt    his  name  and  on  his  behalf,  and  as  his  act  and  deed,  to 

'       execute  and  perfect  such  mortgage  as  aforesaid,  and  to 

▲oBBKicxNT    execute  and  do  every  or  any  other  assurance  and  thing 

FOE  XOBTQAOB    ..  ,        ,  ^  ^  ••i.itfXi.l. 

OF  wnion  may  be  proper  for  carrymg  mto  eiiect  the  agree- 

LBAgKHOLDfl.    meut    hereinbofore    contained.]      ^Interpretation  Clamc, 
supruj  p.  228.]     In  witness,  Ac. 


XLvn. 

Pbboedbnt    Memorandum  accompanying  a  deposit  of  Deeds  ly  way  of 
*  equitabk  mortgage  {a). 

""kS^  Be  it  remembered  that  on  this day  of , 

19—,  the  title  deeds  [land  certificate]  specified  in  the 
schedule  hereto,  which  relate[8]  to  certain  lands  contaaning 

or  thereabouts,  situate  at in  the  coimty  of , 

and  belonging  to  A.,  of,  &c.,  have  [has]  been  deposited  by 
him  with  B.,  of,  &c.,  by  way  of  equitable  mortgage  of  the 
same  premises  for  securing  the  repayment  to  the  said  B. 

of  the  sum  of  £ this  day  advanced  by  him  to  the 

said  A.,  with  interest  for  the  same  from  this  day  at  the 

rate  of  £ per  cent,  per  annum  payable  hcdf-yearly. 

In  witness,  &c. 

SCHEDULE  <?/ Deeds. 

(a)  A  memorajidum  substantially  in  this  form  was  held  in  Metk 
V.  Baylisj  31  L.  J.  Ch.  448,  not  to  require  an  ad  valorem  stamp  as 
**  an  agreement  accompanied  with  a  deposit  of  title  deeds,^'  under 
the  then  Stamp  Act  (13  &  14  Vict.  c.  97).  But  clearly  such  a 
memorandum  constitutes  an  equitable  mortgage  within  sect.  86  (2) 
of  the  Stamp  Act,  1891  (d4  &  55  Vict.  c.  39).  In  the  case  of  regis- 
tered land,  see  p.  98,  supra;  and  where  the  land,  though  not 
registered,  is  situate  in  a  district  in  which  registration  is  compul- 
sory, see  p.  227,  mpra,  n.  [d). 
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XLVIII. 

Mortgage  in  Fee  to  One  Mortgagee.  Peecedbnt 

XLvin. 

IHIS  INDENTURE,  made,  &o.,  between  A.,  of,  &c.  inpbbtoonk. 
Imortgagor]  (hereinafter  called  the  mortgagor)  (at),  of  the  p^ues! 
one  part,  and  B.,  of,  &c.  [mortgagee]  (hereinafter  called 
the  mortgagee),  of  the  other  part,  witnesseth,  that,  in  Witnesseth. 

consideration  of  £ this  day  paid  to  the  mortgagor  hy  ConBidera- 

the  mortgagee  (the  receipt  whereof  the  mortgagor  doth  jj\ 

hereby  acknowledge),  he  the  mortgagor,  as  beneficial  Conveyance 

OWNER  (i),  doth  hereby  grant  nnto  the  mortgagee,  his 

heirs  and  assigns  [parcels^  pp.  128,  131,  &c.],  to  hold  Habendam. 

the  premises  unto  and  to  the  use  of  the  mortgagee,  his 

heirs  and  assigns.     Provided  always,  that  if  the  mort-  Proviso  for 

gagor  shall  pay  to  the  mortgagee,  on  the day  of redemption. 

next  (r),  the  sum  of  £ [the  principally  with  interest 

for  the  same  in  the  meantime  at  the  rate  of  £ —  per  cent, 
per  annum,  then  the  mortgagee  (d)  will,  at  any  time  there- 
after, upon  the  request  and  at  the  cost  of  the  mortgagor, 
reoonvey  the  said  premises  unto  the  mortgagor,  his  heirs 
and  assigns,  or  as  he  or  they  shall  direct.     And  the  mort-  Covenant  for 
gagor  doth  hereby  covenant  {e)  with  the  mortgagee,  that  mort^e-  ^^ 
he  the  mortgagor,  will  pay  to  the  mortgagee,  on  the  said  po^ey*  ^itb 
day  of next,  the  said  sum  of  £ [the  prin-  end  of  six 

months; 

(o)  See  p.  226,  auproy  n. 

(6)  As  to  the  coyenaDts  implied  in  a  mortgage  by  a  person 
expressed  to  convey  as  beneficial  owner,  see  the  Con  v.  Act,  1881 
(App.IV.  twAa),  8.7(1)  (C). 

(c)  Six  months  from  the  date  of  the  mortgage. 

{d)  See  Conv.  Act,  1881,  s.  30  (App.  IV.,  in/raj^  which  seems  to 
render  reconveyance  by  the  heirs  of  a  mortgagee  in  fee  impossible. 
In  other  respects  the  Act  does  not  necessitate,  or  render  proper, 
any  alteration  in  the  usual  form  of  proviso  for  redemption. 

(e)  As  to  this  covenant,  see  supra,  p.  229,  n.  (a).  The  form  there 
given  may  be  adopted  if  preferred.  It  has  become  usual  to  com- 
bine the  covenant  for  payment  of  interest  after  default,  with  that 
for  payment  of  principal,  and  this  appears  to  be  the  proper  place 
for  introducing  such  combined  covenant  in  a  formal  mortgage. 
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nr  FBB  TO  02fB. 

— and  for 
payment  of 
interest  after 
default. 


Covenant 
agaiDst  regifl- 
tratiou. 


Mortgagee 
not  to  l^ 
liable  for 
involuntary 
losses. 


Modification 


cipal\  with  interest  for  the  same  in  the  meantime  at  the 
rate  of  £ —  per  cent,  per  annum.     And  if  the  said  sum 

of  £ [the  principal~\y  or  any  part  thereof,  shall  remain 

unpaid  after  that  day,  will  pay  to  the  mortgagee  so  long 
as  the  same  sum,  or  any  part  thereof,  shall  remain  unpaid 
(whether  the  same  shall  be  due  under  this  covenant  or 
under  any  judgment  or  otherwise)  (a),  interest  at  the  rate 
aforesaid  for  the  sum  so  remaining  unpaid,  by  equal  half- 
yearly  payments  on  the day  of  and  the  

day  of (J).  And  the  mortgagor  doth  hereby  cove- 
nant with  the  mortgagee,  that  during  the  continuance  of 
this  security  no  person  or  persons  or  corporation  shall  be 
registered  as  proprietor  or  proprietors  under  the  Land 
Transfer  Acts,  1875  and  1897,  of  the  said  premises  or  any 
part  thereof,  without  the  consent  in  writing  of  the  mort- 
gagee {c) .  Provided  always,  and  it  is  hereby  declared,  that 
the  mortgagee  shall  not  [under  any  circumstances  be  liable 
except  for  such  monies  as  he  shall  actually  receive,  or]  be 
answerable  for  any  involuntary  losses  which  may  happen 
in  or  about  the  execution  of  any  of  the  powers  and  trusts 
[herein  contained  or  otherwise]  vested  in  him  as  mort- 
gagee under  these  presents  {d).     And    it    is    herebt 


(a)  Where  the  rate  of  interest  reserved  is  higher  than  £4  per 
cent,  it  is  desirable  to  add  these  words.  See  Ex  parte  Fewings,  25 
Ch.  D.  338;  Economic  Life  Assurance  Society  v.  Usbome,  [1902] 
A.  C.  147. 

(6)  A  proviso  for  quiet  enjoyment  by  the  mortgagor  until  default 
was  formerly  inserted  in  mortgages ;  but  it  is  of  no  real  use  unless 
the  money  is  to  remain  for  a  term,  and  even  then  of  no  practical 
value,  and  is  therefore  generally  omitted. 

(c)  This  covenant  is  desirable  in  a  mortgage  of  unregistered  land, 
whether  in  a  compulsory  district  or  not,  if  it  is  capable  of  registra- 
tion under  the  Acts  referred  to.  Otherwise  the  mortgagee  may 
find  himself  embarrassed  in  exercising  his  power  of  sale  by  the 
land  being  registered,  and  the  land  certificate  out  of  his  custody  or 
control. 

{d)  It  is  thought  that  this  clause  should  be  inserted,  even  when 
no  special  powers  are  given  by  the  deed.  The  statutory  indemnity 
applies  only  to  the  power  of  sale. 
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DECLABED  tliat  the  mortgagor  stall  not  exercise  over,  or    Peeobdkrt 

in  relation  to,  the  said  premises  or  any  part  thereof,  with-         

out  the  consent  in  writing  of  the  mortgagee,  any  of  the  infeetoonb. 
powers  of  leasing  and  anoillarj  powers  contained  in  or  of  sect,  is  of 
given  by  sect.  18  of  the  Conveyancing  and  Law  of  Pro-  ancingaod' 
pertyAct,  1881  {a),     [Interpretation  Clause^ supraj^.  228.]  ^"^  ^^ 
In  witness,  &c.  issi. 

THE  SCHEDULE  above  referred  to. 


(a)  Sect.  18,  snb-sect.  1,  confers  leasing  powers  on  mortgagors  in 
possession ;  and  the  second  sub- sect,  confers  the  same  powers  on 
mortgagees  in  possesion.  It  is  common,  but  by  no  means  of  course, 
to  preclude  the  mortgagee  and  those  deriving  title  under  him  from 
exercising  these  powers.  Sect.  17  contains  the  restriction  on  con- 
solidation, and  the  following  clause  is  intended  to  preclude  the 
operation  of  that  section,  but  is  to  be  used  with  discrimination : — 

[And  further  that  notwithstanding  sect.  17  of  the  Dedarationas 
same  Act,  the  mortgagor  shall  not  be  entitled  to  redeem  ooMoUdate. 
the  present  mortgage  without  at  the  same  time  redeeming 
every  or  any  existing  or  future  mortgage  for  the  time 
being  held  by  the  mortgagee  on  other  property  now  or 
at  any  time  hereafter  belonging  to  the  mortgagor,  or  to 
redeem  any  other  such  mortgage  without  at  the  same  time 
redeeming  the  present  mortgage.] 

The  following  is  a  form  (intended  to  precede  the  Interpretation 
Clause)  of  an  attornment  clause,  which,  if  the  mortgagor  is  in  pos- 
session may  be  of  some  use  in  enabling  the  mortgagee  to  recover 
immediate  jwssession,  imder  Order  III.  r.  6.  See  Mumford  v. 
CW/i>f,  25  Q.  B.  D.  279.  But  for  the  reasons  given  tn/ra,  p.  311, 
note  (6],  the  desirability  of  inserting  such  a  clause  must  be  regarded 
as  open  to  question : — 

"And  the  mortgagor  doth  hereby  attorn  tenant  from  Attornment 
year  to  year  to  the  mortgagee  of  the  said  hereditaments  °^'^- 

and  premises  at  the  yearly  rent  of   £ [(me  yearns 

inUre9t'\y  to  be  paid  half-yearly  on  the  day  of 

and  the day  of  ,  the  first  of  such  payments  to 

be  made  on  the day  of next.     Provided  altvays 

that  the  mortgagee  may  at  any  time  after  the  said 
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next  enter  upon  the  said  hereditaments  and 


IN  FEB  TO  ONB. 


Power  of  sale. 


Power  not  to 
be  exercised 
till  certain 
events  shall 
happen. 


PorohaserB 


premises,  and  determine  the  tenancy  created  by  the  said 
attornment." 

It  is  considered  (see  p.  43,  supra)  that  the  statutory  power  of  sale 
under  the  Conv.  Act,  1881,  App.  IV.,  i«/ra,  may  be  safely  relied 
upon,  and  that  it  is  better  to  dispense  with  the  insertion  of  any 
other  power  of  sale,  and  the  general  practice  is  in  conformity  with 
this  view.  But  it  is  thought  that  it  may  still  be  convenient  to  give 
in  notes  to  this  and  the  following  Precedent  the  power  of  sale 
formerly  in  general  use,  with  the  omission  of  some  clauses,  which 
under  the  provisions  of  the  Act  may  now  be  safely  omitted,  even 
where  the  power  of  sale  is  not  left  to  be  supplied  by  the  Act.  The 
power  of  pale  thus  given  should,  if  inserted,  be  placed  after  the 
covenant  for  payment  of  interest. 

"  And  it  is  hereby  declaeed,  that  the  mortgagee  may  at  any 

time  or  times  after  the  said day  of next  (o),  without  any 

further  consent  on  the  part  of  the  mortgagor,  sell  the  said  premises, 
or  any  of  them  or  any  part  thereof,  either  together  or  in  parcels, 
and  either  by  public  auction  or  private  contract,  and  may  execute 
and  do  all  such  assurances  and  things  for  effectuating  any  such  sale 
as  he  shall  think  fit  (6) ;  Provided  nevertheless,  that  the  mort- 
gagee shall  not  execute  the  power  of  sale  hereinbefore  contained, 
until  he  shall  have  given  to  the  mortgagor,  or  left  on  some  part  of 
the  said  premises  (c),  a  notice  in  writing  to  pay  off  the  monies  for 
the  time  being  owing  on  the  security  of  these  presents,  and  default 
shall  have  been  made  in  such  payment  for  six  calendar  months 
after  giving  or  leaving  such  notice,  or  until  the  whole  or  part  of 
some  half-yearly  payment  of  interest  shall  have  become  in  arrear 
for  three  calendar  months  (d) ;  Provided  also,  that  upon  any  sale 

(a)  The  day  named  for  payment  of  the  principal  sum. 

{b)  A  clause  was  formerly  here  added  to  the  effect  that  upon  a  sale  by 
any  person  or  persons  not  having  the  legal  estate,  the  person  or  persons 
having  such  estate  should  join  in  carrying  the  sale  into  effect.  Bat  the 
clause  is  no  longer  needed,  having  reg^ard  to  sect.  30  of  the  Gonv. 
Act,  1881. 

(r)  Or  if  the  property  has  no  locality,  **  at  his  last  known  place  of  abode 
in  England." 

{d)  This  proviso  is,  in  most  oasee,  of  little  practical  value,  for  a  mort- 
gagee is  not  disposed  to  sell  the  property,  if  he  can  get  his  money  by 
demanding  it.  In  Cockbum  v.  Edtcardtf  18  Ch.  D.  449,  and  Cradoek  t, 
Bogersy  W.  N.  1885,  p.  134,  53  L.  J.  Gh.  968,  the  omission  on  the  part  of 
a  solicitor  to  insert  in  a  mortgage  to  himself  by  his  dient  the  nsual 
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purporting  to  be  made  in  pursuance  of  the  aforesaid  power,  no  

pnrdiaser  shall  be  bound  to  inquire  whether  either  of  the  cases  in  feb  to  one. 
mentioned  in  the  clause  lastly  hereinbefore  contained  has  happened,  , 

or  whether  any  money  remains  upon  the  security  of  these  presents,  bound  to  see 
or  as  to  the  propriety  or  regularity  of  such  sale ;  and  notwith-  that  such 
standing  any  impropriety  or  irregularity  whatsoever  in  any  such  ®^®°**  ^^® 
sale,  the  same  shall,  as  regards  the  purchaser  or  purchasers,  be 
deemed  to  be  within  the  aforesaid  power,  and  be  valid  accord- 
ingly (a).    And  it  is  hereby  declabed,  that  the  receipt  of  the  Mortgagee's 

clause  quaUfying  (as  in  the  text)  the  right  to  exercise  the  power  of  sale, 
was  held  to  be  a  breach  of  duty.  See  also  MilUr  v.  Cook^  L.  R.  10  Eq. 
641.  But  this  doctrine  was  held  not  to  apply  to  an  arrangement  not 
being  an  ordinary  mortgage  transaction,  but  intended  to  give  the  client 
time  for  payment  of  a  debt  presently  payable  (Pooley*9  Trustees  v. 
Wk€tkam,  33  Ch.  D.  111).  If  the  clause  be  left  out,  the  words  in  the 
next  clause  referring  to  it  should  be  omitted.  As  to  what  is  a  sufficient 
notice,  see  Metiers  v.  Broum,  33  L.  J.  Ch.  97 ;  Af asset/  v.  Staden,  L.  R. 
4  £x.  13;  also  Moore  y.  Shelley,  8  App.  Cas.  285.  If  the  proviso  is 
retained,  and  there  be  any  special  covenant  or  covenants  by  the  mort- 
gagor, e.ff,f  to  insure,  the  following  or  some  similar  addition  should  be 
made  to  it : — 

"  or  until  default  shall  be  made  in  performance  or  observance  of 
BOfme  or  one  of  the  covenants  hereinbefore  contained  in  relation  to 
the  insurance  and  repair  of  the  said  messuage  and  buildings  and 
otherwise." 

And  in  the  next  clause  the  word  "  any  "  should  be  substituted  for 
"  either."  As  to  the  position  of  a  solicitor-mortgagee,  as  regards  costs, 
see  now  the  Mortgagees*  Legal  Ciosts  Act,  1895  (58  &  59  Vict.  o.  25). 

{a)  That  this  proviso  will  not  protect  a  purchasier  who,  at  the  time  of 
his  purchase,  is  aware  that  the  principal  and  interest  have  been  tendered 
and  that  the  estate  is  a  sufficient  security  for  the  costs,  see  Jenkins  v. 
Jimes,  2  GiflF.  99  ;  RobeHson  v.  Xorris,  1  GifP.  421 ;  Selwyn  v.  Garjit,  38 
Ch.  D.  273 ;  Re  Thompson  ^  Holt,  44  Ch.  D.  492.  But  see  Lichr  v. 
Anyersteinf  3  Ch.  D.  600.  As  to  what  is  a  bond  Jid$  exercise  of  such  a 
power  of  sale,  see  Thurlow  v.  Maekeson,  L.  R.  4  Q.  B.  97 ;  Warner  v. 
Jt€ob,  20  Ch.  D.  220 ;  Martinson  v.  Cloires,  21  Ch.  D.  867  ;  Nash  v. 
Bade,  26  Sol.  J.  96 ;  Colson  v.  JrUliams,  68  L.  J.  N.  S.  Ch.  638 ;  Farrar 
V.  Ftrrars  Limited,  40  Ch.  D.  395  ;  Kennedy  v.  De  Trafford,  [1896]  1  Ch. 
762  ;  [1897]  A.  C.  180 ;  Nutt  v.  EasUm,  [1899]  1  Ch.  873.  In  Bailey  v. 
Bmmes,  [1894]  1  Ch.  26,  the  Court  declined  to  impute  to  a  purchaser 
from  the  transferee  of  a  mortgage  constructive  notice  of  the  impropriety 
of  the  sale,  merely  on  the  ground  that  there  were  suspicious  oiroum* 
stances. 
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mortgagee  for  the  purchase-monies  of  the  premises  sold,  or  any 
part  thereof,  shall  effectually  discharge  the  purchaser  or  purchasers 
therefrom,  and  from  being  concerned  to  see  to  the  application 
thereof ;  And  that  the  mortgagee  shall,  out  of  the  monies  aiising 
from  any  sale  in  pursuance  of  the  aforesaid  power,  in  the  first 
place  pay  the  expenses  incurred  on  such  sale  or  otherwise  in 
relation  to  the  premises ;  and  in  the  next  place  apply  such  monies 
in  or  towards  satisfaction  of  the  monies  for  the  time  being  owing 
on  the  security  of  these  presents ;  and  then  pay  the  surplus  (if 
any)  of  the  monies  arising  from  such  sale  to  the  said  mortgagor, 
his  heirs,  or  assigns  (a) ;  And  that  the  aforesaid  power  of  sale  and 
other  powers  may  be  exercised  by  any  person  or  persons  for  the 
time  being  entitled  to  receive  and  give  a  discharge  for  the  monies 
then  owing  on  the  security  of  these  presents.  Provided  always, 
that  the  mortgagee  shall  not  be  answerable  for  any  involuntazy 
losses  which  may  happen  in  the  execution  of  the  aforesaid  power 
and  trusts,  or  any  of  them  (6).'' 


(a)  If  the  mortgage  be  of  leasehold  or  personal  property,  say  **liiB 
executors,  administrators,  or  assigns ;  "  and  if  it  be  of  leaseholds  or 
personal  property  and  real  estate,  say,  **  his  executors,  administrators, 
or  assigns,  as  personal  estate."  See  note  (6),  on  p.  259,  infra.  See 
also  as  to  the  equity  of  redemption  where  real  and  personal  estate  are 
mortgaged  together,  ffall  v.  Havard,  32  Ch.  D.  430. 

{b)  It  was  usual  to  provide,  that  the  right  of  foreclosure  should  not  be 
affected  by  the  power  of  sale  ;  but  the  precaution,  though  countenanced 
by  sub-sect.  6  of  sect.  21  of  the  Conv.  Act,  1881,  is  not  neoeasaiy,  for  a 
mortgagee,  under  a  properly  drawn  mortgage,  loses  none  of  his  rights  as 
mortgagee  by  arming  himself,  in  addition,  with  a  power  of  sale.  In  the 
case  of  bankruptcy,  it  has  been  expressly  decided,  that  a  mortgagee  may 
waive  his  power  of  sale,  and  have  the  estate  sold  under  an  order  in 
bankruptcy  in  the  usual  way  {Ex  parte  Hodgson ^  1  Glyn.  &  Jam.  12 ;  £r 
pai-ie  Davis,  1  Mont.  &  Ayr.  89  ;  S.C.,Z  Dea.  &  Chit.  604).  Such  is  now 
a  matter  of  ordinary  practice  in  all  cases.  The  notion  of  the  power  of 
sale  affecting  the  right  of  foreclosure  probably  arose  from  the  circum- 
stance that  there  is  no  right  to  foreclose  under  a  security  made  by  a  trust 
for  sale.  See  as  to  the  nature  and  effect  of  such  a  security,  Harding  v. 
Tingey,  34  L.  J.  Ch.  13  ;  Locking  v.  Farker,  L.  R.  8  Ch.  30 ;  In  reJlisony 
Johmon  v.  Mounsey,  11  Ch.  D.  284;  Rochefoucauld  v.  Bousted,  [1897]  1 
Ch.  208. 
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XLJX. 
MoBTOAOE  in  Feb  to  several  M^ortgagees.  ttjt, 


This  indenture,  made,  &c.,  between  A.,  of,  &c.     w  fee  to 

[mortgagor'}  (hereinafter  called  the  mortgagor)  (a),  of  the ; '■ — 

one  part,  and  B.,  of,  &c.,  C,  of,  &c.,  and  D.,  of,  &c.  ^"^®*'  • 
[mortgagees]   (hereinafter  called  the  mortgagees),  of  the 

other  part,  witnesseth,  that,  in  consideration  of  £ Witne««eth. 

this  day  paid  to  the  mortgagor  by  the  mortgagees,  out  of  ^^"^®™' 
monies  belonging  to  them  on  a  joint  account  {b)   (the 
receipt  whereof  the  mortgagor  doth  hereby  acknowledge),  Receipt, 
he  the  mortgagor  as  beneficial  owner  doth  hereby  grant  Conveyance, 
unto  the   mortgagees,  their  heirs  and  assigns   [  parcels y 
pp.  131, 156,  &o.],  TO  HOLD  the  premises  unto  and  to  the  Habendum. 
csE  of  the  mortgagees,  their  heirs  and  assigns :   Provided  Proviso  for 
ALWAYS,  that  if  the  mortgagor  shall  pay  to  the  mortgagees,       ^™ 

on  the day  of next  (c),  the  sum  of  £ [t/ie 

principal],  with  interest  for  the  same  in  the  meantime  at 
the  rate  of  £ —  per  cent,  per  annum,  then  they,  the  mort- 
gagees, will,  at  any  time  thereafter,  upon  the  request  and 
at  the  cost  of  the  mortgagor,  reconvey  the  said  premises 
nnto  the  mortgagor,  his  heirs  and  assigns,  or  as  he  or  they 
shall  direct.  And  the  mortoaook  doth  hereby  covenant  Covenant  for 
•with  the  mortgagees,  that  he,  the  mortgagor,  will  pay  to  mw^ge-  ^ 

the  mortgagees,  on  the  said day  of next,  the  ^onej,  with 

,_           OC3  __,  intereBt  at  the 

Baid  sum  of  £ [the  principal ],  with  mterest  for  the  end  of  six 

same  in  the  meantime  at  the  rate  of  £ —  per  cent,  per  ™^*J^®» 

annum,  and  if  the  said  sum  of  £ [the  principal],  or  payment  of 

any  part  thereof,  shall  remain  unpaid  after  that  day,  will,  ^^^l  ^^^ 

80  long  as  the  same  sum  or  any  part  thereof  shall  remain 

(a)  See  p.  226,  supra,  n. 

(6)  See  the  Conv.  Act,  1881  (App.  W.,  infra),  s.  61.  But  the 
words  are  not  actually  necessary,  as  the  mortgage  is  made  to  the 
mortgagees  jointly,  wliieh  would  in  itself  suffice  to  carry  the  debt 
to  the  anrvivora. 

(c)  Six  calendar  months  from  the  date  of  the  mortgage. 
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Pbboedert    unpaid  (whether  the  same  shall  be  due  under  this  covenant 

or  under  any  judgment  or  otherwise)  (a),  pay  to  the  mort- 

iJT  FEE  TO     gagees,  interest  at  the  rate  aforesaid,  for  the  sum  so 

!_   remaining  unpaid,  by  equal  half-yearly  payments,  on  the 


day  of and  the  day  of :  [Covenant 

Mortgagees     against  registration^  p.  234,  supraJ]     Provided  axways, 

liable  for         and  it  is  hereby  declcffed,  that  the  mortgagees,  or  any 

involuntary      [either]  of  them,  shall  not  [under  any  circumstanoes  be 

liable  except  for  such  monies  as  they  shall  actually  receive, 

or]  be  answerable  for  any  involuntary  losses  which  may 

happen  in  or  about  the  execution  of  any  of  the  powers  and 

trusts  [herein  contained  or  otherwise]  vested  in  them  or 

any  [either]  of  them  as  mortgagees  or  mortgagee  imder 

Modification    these  presents.    And  it  is  hereby  declared,  that  the 

the  Convey-     mortgagor  shall  not  exercise  over  or  in  relation  to  the  said 

anang^and      premises,  or  any  part  thereof,  without  the  consent  in 

Property  Act,  writing  of  the  mortgagees,  any  of  the  powers  of  leasing  and 

ancillary  powers  contained  in  or  given  by  sect.  18  of  the 

Interpretation  Conveyancing  and  Law  of  Property  Act,  1881.    Provided 

ALWAYS,  that  unless  such  an  interpretation  is  inconsistent 


(a)  See  n.  (a)  at  p.  234,  supra, 

(6)  See  supra,  p.  228,  n.  (a).  The  following  is  a  modification 
adapted  to  this  Precedent,  of  the  exclusion  clause  referred  to, 
p.  235  :— 

Declaration  as  ["  And  FURTHER,  that  notwithstanding  sect.  17  of  the 
^nsoUdation.  ^*°^®  ^^^  ^^®  mortgagor  shall  not  be  entitled  to  redeem 
the  present  mortgage  without  at  the  same  time  redeeming 
every  or  any  existing  or  future  mortgage  for  the  time 
being  held  by  the  mortgagees,  on  other  property  now  or 
at  any  time  hereafter  belonging  to  the  mortgagor,  or  to 
redeem  any  other  such  mortgage  without  at  the  same  time 
redeeming  the  present  mortgage."] 

Power  of  sale.  A  power  of  sale  applicable  to  a  mortgage  to  several  would  take  the 
following  form : — 

**  And  it  is  hereby  declared,  that  the  mortgagees  may,  at  any 
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With  the  context,  the  expression  "  the  mortgagor  "  herein-    Pmokdeit 
before  used  shall  include  his  heirs,  executors,  administra- 

nr  FEE  TO 

BBTBRAL. 


time  or  times  after  the  said day  of next  (a),  without  any 

farther  consent  on  the  part  of  the  mortgagor,  sell  the  said  premises, 

or  any  of  them  or  any  part  thereof,  either  together  or  in  parcels, 

and  either  by  public  auction  or  private  contract,  and  may  execute 

and  do  all  such  assurances  and  things  for  effectuating  any  such  sale 

as  they  shall  think  fit :  Provided  nevertheless  that  the  mort-  Power  not  to 

gagees  shall  not  execute  the  power  of  sale  hereinbefore  contained,  ^i^^J^*^ 

until  they  shall  have  given  to  the  mortgagor,  or  left  on  some  part  events  shall 

of  the  said  premises  (6),  a  notice  in  writing  to  pay  off  the  monies  happen. 

for  the  time  being  owing  on  the  security  of  these  presents,  and 

default  shall  have  been  made  in  such  payment  for  six  calendar 

months  after  giving  or  leaving  such  notice,  or  untH  the  whole  or 

part  of  some  half-yearly  payment  of  interest  shall  have  become  in 

arrear  for  three  calendar  months  (c) :  Provided  also,  that  upon  Purchaser  not 

any  sale  purporting  to  be  made  in  pursuance  of  the  aforesaid  power,  ^  be  bound  to 

no  purchaser  shall  be  bound  to  inquire  whether  either  {d)  of  the  events  have 

cases  mentioned  in  the  clause  lastly  hereinbefore  contained  has  happened. 

happened,  nor  whether  any  money  remains  upon  the  seciuity  of 

these  presents,  nor  as  to  the  propriety  or  regularity  of  such  sale ; 

and  notwithstanding  any  impropriety  or  irregularity  whatsoever  in 

any  such  sale  the  same  shall,  as  regards  a  purchaser,  be  deemed  to 

be  within  the  aforesaid  power,  and  be  valid  accordingly.    And  it  Mortgagees* 

IS  HEREBY  declared,  that  the  receipt  of  the  mortgagees  for  the  reo©|pt«  to  be 

purchase-monies  of  the  premises  sold,  or  any  part  thereof,  shall  purGharors. 

effectually  discharge  the  ptu'chaser  or  purchasers  therefrom,  and 

from  being  concerned  to  see  to  the  application  thereof ;  and  that  Trusts  of  pur- 

the  mortgagees  shall,  out  of  the  monies  arising  out  of  any  sale  in  <«^*«©-°^oney. 

pursuance  of  the  aforesaid  power,  in  the  first  place,  thereout  pay 

the  expenses  incurred  on  such  sale  or  otherwise  in  relation  to  the 

premises ;  And,  in  the  next  place,  apply  such  monies  in  or  towards 

satisfaction  of  the  monies  for  the  time  being  owing  on  the  security 

of  these  presents,  and  then  pay  the  surplus  (if  any)  of  the  monies 

(«)  The  day  for  payment  of  the  principal  sum. 

H)  Or  "  at  hia  last  known  place  of  abode  in  England.'' 

(e)  Add,  if  required,  *'  or  until  default  shall  have  been  made,  in 
performance  or  observance  of  some  or  one  of  the  csvenants  herein- 
before contained  in  relation  to  the  insurance  and  repair  of  the  said 
premises  and  otherwise."    And  see  supra^  p.  236,  n.  {d), 

[d)  Substitute  '  *  any  *'  if  the  clause  in  the  last  precediug  note  is  inserted. 
D. — C.P.  16 
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nr  FEETO 

SEYEBAL. 


tors,  and  assigns ;  and  the  expression  "  the  mortgagees  " 
hereinbefore  used  shall  include  not  only  the  executors, 
administrators,  and  assigns,  but  also  the  [survivors  and] 
survivor  of  them  and  the  executors  or  administrators  of 
such  survivor,  their  or  his  assigns.     In  witness,  &o. 

THE  SCHEDULE  above  referred  to. 


Pbeobdezit 
L. 

BTATUTORT. 


Power  to  be 
exeroised  bj 
anj  person 
entitled  to 
receive  mort- 
gage-monej. 
Mortgagees' 
indemnity 
clanse. 


L. 

Deed  o/" Statutory  Mortgage  (a). 

This  indenture,  made  by  way  of  statutory  mort- 

gage,  the day  of  ,  19 — ,  between  A.,  of,  &c.,  of 

the  one  part,  and  M.,  of,  &c.,  of  the  other  part,  vsrrr- 

NESSETH,  that,  in  consideration  of  the  sum  of  £ now 

paid  to  A.  by  M.,  of  which  sum  A.  hereby  acknowledges 
the  receipt,  A.,  as  mortgagor  and  as  beneficial  owner, 
hereby  conveys  to  M.  all  that,  &c.  (6).  To  hold  to  and 
to  the  use  of  M.  in  fee  simple  (c),  for  securing  payment 

to  arise  from  such  sale  unto  the  mortgagor,  his  heirs  or  assigns  {d)  ; 
AND  that  the  aforesaid  power  of  sale  and  other  powers  may  be 
exercised  by  any  person  or  persons  for  the  time  being  entitled  to 
receive  and  give  a  discharge  for  the  monies  then  owing  on  the 
security  of  these  presents.  Provided  always,  that  the  mortgagees, 
or  any  of  them,  shall  not  be  answerable  for  any  involuntary  losses 
which  may  happen  in  the  execution  of  the  aforesaid  power  and 
trusts,  or  any  of  them." 

(a)  See  the  Conv.  Act,  1881  (App.  IV.,  infra)y  sects.  26—29. 

(6)  For  freehold  parcels  see  pp.  128,  131^  supra,  and  for  leasehold 
parcels,  p.  249,  infra. 

(c)  If  leasehold,  omit  the  words,  "and  to  the  use  of"  and  insert 
instead  of  "in  fee  simple,"  the  words  "  his  executors, 
administrators,  and  assign^  for  the  residue  of  the  said 

term  of  years,  except  the  last  day  thereof."    And 

compare  Precedents  LIY.  and  LY.,  infra,  and  the  notes  to  these 
Precedents  respectively. 

{d)  Or  "his  executors,  administrators,  or  assigns,"  or  "his 
executors,  administrators,  or  assigns  as  personal  estate,"  as  the  case 
may  require.    See  note  (b)  on  p.  269,  infra. 
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on  the day  of  ,  19 — ,  of  the  principal  sum  of    Breckdekt 

£ as  the  mortgage-money,  with  interest  thereon  at 

the  rate  of  £ —  per  cent,  per  annum.     In  witness,  &c.  erATuroET. 


LI. 

Mortgage  in  Fee  for  an  Aggregate  Sum  consisting  of    Pbbokdbht 

Prior  Mortgage  Debts   transferred  to  Mortgagees         1 

and  Further  Advance.  ^  ^^^  ^^^ 

AOOBEOATB 
BU3C. 


This  indenture,  made,  &c.,  between  A.,  of,  &o. 
[mortgagor']  (hereinafter  called  the  mortgagor),  of  the  one 
part,  and  B.,  of,  &c.,  C,  of,  &c.,  and  D.,  of,  &c.  [mortgagees'] 
(hereinafter  called  the  mortgagees)^  of  the  other  part : 
Whereas  the  mortgagor  is  entitled  to  the  hereditaments  Recitals : 
described  in  the  first  schedule  hereto   for  an  estate  of  —of  title  of 
inheritance  in  fee  simple  in  possession,  subject  only  to  the  ^b^^  to^in- 
BOTeral  principal  sums  secured  by  way  of  mortgage  and  oumbrances; 
further  charge  mentioned  in  the  second  schedule  hereto, 
and  to  the  interest  thereon,  and  to  the  securities  for  the 
same  respectively,  and  to  the  several  annual  sums  and 
incumbrances  mentioned  in   the  third  schedule  hereto; 
And  whereas  the  said  several  principal  sums  mentioned  —of  prior 
in  the  said  second  schedule  are  all  vested  in  and  owing  to  y©^^  *"^ 
the  mortgagees  on  a  joint  account  and  all  interest  for  the  mor^ageee; 
same  has  been  paid  down  to  the  date  of  these  presents,  and 
the  legal  estate  in  fee  simple  in  the  said  hereditaments  is 
vested  in  the  mortgagees,  as  such  mortgagees  as  aforesaid, 
subject  to  the  said  several  annual  sums  and  incumbrances 
mentioned  in  the  said  third  schedule ;  And  whereas  the  —of  agree- 
mortgagees  have  agreed  out  of  monies  belonging  to  them  fSj^^ 
on  a  joint  account  to  lend  to  the  mortgagor  the  further  advance. 

sum  of  £ ,  upon  having  the  repayment  of  the  same 

and  of  the  said  several  principal  sums  mentioned  in  the 
said  second  schedule,  and  making  altogether  the  aggregate 

sum  of  £ ,  with  interest  for  the  same  after  the  rate 

16(2) 
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LI. 

TS  FEE  70B 

▲OOEBQATB 

BUK. 

WitneBseth. 


Grant  by 
mortgagor. 

Parcels  by 
reference  to 
schedule  and 
ownership  of 
mortgagor. 


Habendom. 

Sabjeot  to 
prior  charges. 


Proviso  for 
redemption. 


hereinafter  mentioned,  seoured  and  further  secured  respeo- 
tively  by  these  presents  ixi  manner  hereinafter  appearing  : 
Now  THIS  INDENTURB  WITNESSETH,  that,  in  poTsuance  of 
the  said  agreement,  and  in  consideration  of  the  said  several 
sums  mentioned  in  the  said  second  schedule  hereto  being 
owing  to  the  mortgagees  as  aforesaid,  and  of  the  sum  of 

£ to  the  mortgagor  now  paid  by  the  mortgagees  (the 

receipt  whereof  the  mortgagor  doth  hereby  acknowledge), 
He  the  mortgagor  as  beneficial  owner  doth  hereby  grant 
and  confirm  unto  the  mortgagees,  their  heirs  and  assigns, 
All  and  singular  the  manors  or  lordships,  rectory,  mar- 
kets, market-houses,  tolls,  dues,  payments,  ferry,  messuages, 
lands,  tenements,  rights,  royalties,  franchises,  liberties,  pri- 
vileges, and  hereditaments,  the  particulars  whereof  are 
specified  in  the  said  first  schedule  hereto.  And  all  and 
singular  other  the  lands,  tenements,  and  hereditaments 
(if  any)  of  him  the  n^ortgagor,  situate,  arising  (a),  or 
being  in  any  of  the  parishes  or  places  mentioned  in  the 
same  schedule,  or  any  parish  or  place  near  or  adjacent 
thereto.  To  hold  the  premises  unto  and  to  the  use 
of  the  mortgagees,  their  heirs  and  assigns,  subject  to 
the  several  principal  sums  mentioned  in  the  said  second 
schedule  hereto,  and  the  interest  henceforth  to  grow  due 
for  the  same,  and  the  securities  for  the  same  respectively, 
and  to  the  said  annual  sums  and  incumbrances  mentioned 
in  the  said  third  schedule  hereto,  and  the  remedies  and 
securities  for  the  same  respectively.  Provided  always 
that,  if  the  mortgagor  shall  pay  to  the  mortgagees,  on 

the day  of next,  the  sum  of  £ (being  the 

aggregate  of  the  said  sums  mentioned  in  the  said  second 

schedule  hereto,  and  of  the  said  sum  of  £ so  advanced 

as  aforesaid),  with  interest  for  the  same  in  the  meantime 
at  the  rate  of  £ —  per  cent,  per  annum,  then  the  mort- 
gagees shall,  at  any  time  thereafter,  upon  the  request  and 

(a)  As  to  the  importance  of  this  word  when  incorporeal  heredita- 
ments are  meant  to  be  included,  see  Crompton  v.  Jarratt,  30  Ch.  D. 
298;  Be  Hodgwu,  [1898]  2  Ch.  645. 
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at  tiie  cost  of  the  mortgagor,  reoonvey  the  said  premises    Pebobdent 


U. 


unto  the  mortgagor,  his  heirs  and  assigns,  or  as  he  or  they 

shall  direct,  freed  and  discharged  from  the  said  several    in  pkb  fob 

AOGBBQATB 

principal  sums  mentioned  in  the  said  second  schedule  and        sux. 


all  interest  for  the  same,  and  the  entire  principal  money  ~" 

and  interest  intended  to  be  hereby  secured,  but  subject  to 
snoh  of  the  said  annual  sums  and  incumbrances  men- 
tioned in  the  said  third  schedule  (if  any)  as  shall  for  the 
time  being  be  subsisting  or  capable  of  taking  effect,  and 
the   remedies  and  securities  for  the  same  respectively. 
[^Covenant  for  payment  of  aggregate  debt  with  interest y  and 
of  interest  in  default,  supra^  p.  239.]     And  it  is  hereby  Anysalemado 
declared,  that  any  sale  under  the  power  of  sale  herein  by  from  su^ 
statute  implied  may,  if  made  discharged  from  all  or  any  «»*«ifir  prior 
of  the  said  annual  sums  and  incumbrances  mentioned  in  be  upon  any 
the  said    third  schedule  or  any  part   or  parts  thereof  ^J^^ity 
respectively,  be  so  made  either  upon  the  terms  of  the  against 
same    or   any  of    them,   or  any  part  or  parts  thereof     ^™ 
respectively  being  purchased  or  discharged  out  of  the 
purchase  monies  of  the  hereditaments  sold,  or  of  any 
Government  or  other  annuity  or  annuities  being  pur- 
chased out  of  such  purchase  monies  by  way  of  substitution 
far,  or  indemnity  against,  the  said  annual  sums  or  any 
of  them,  or  any  part  or  parts  thereof  respectively,  or 
upon   any   other  terms  of    indemnity  against  the  said 
annual  sums  and  incumbrances,  or  any  of  them,  or  any 
part  or  parts  thereof  respectively,  and  generally  upon 
any  terms  respecting  the  same,  which  the  mortgagees 
shall  think  fit ;   and  with  power  for  them  to  execute  and 
do  all   assurances  and   things  they   shall   think   fit  for 
effectuating  such  terms  and  purposes  or  any  of  them ; 
[^Covenant  against  registration^  supra,  p.  234 :    Mortgagees 
not   to   be   liable  for   involuntary   losses,   supra,   p.   240] : 
Proviubd  always,  and  it  is  hereby  declared,  that  these  Powers  of 

(a)  This  clause  would  seldom  be  required  if  the  incumbrances 
consisted  of  gross  sums  only.  See  the  Conv.  Act,  1881  (App.  lY., 
infra),  s.  21. 
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▲OO&EQATB 

8UM. 

Hale  and  other 
powers  under 
former  secari- 
ties,  not  to  be 
prejudiced. 


Schedule. 


presents  shall  not,  nor  shall  anything  herein  contained,  in 
anywise  preclude  the  mortgagees  from  exercising  any 
power  of  sale,  or  other  power  or  right,  which,  under  or  by 
virtue  of  any  of  the  indentures  or  securities  mentioned  or 
referred  to  in  the  said  second  schedule,  might  have  been 
exercised  if  these  presents  had  not  been  made  and 
executed  {a).  [^Ciause  nwdifying  sect,  18  of  the  Conv.  Act, 
1881,  ut  supra,  p.  240  (6) ;  Interpretation  Clause,  p.  240.] 
In  witness,  &c. 

THE  FIRST  SCHEDULE  above  referred  to. 

THE  SECOND  SCHEDULE  above  referred  to. 

THE  THIRD  SCHEDULE  above  referred  to. 


Pbbobdemt 
LII. 

OP  COPY- 
HOLDS. 

Parties. 

Witnesseth. 

Considera- 
tion. 

Receipt. 

Covenant  to 
surrender 
copyholds,  to 
the  use  of  the 
mortgagee ; 


LII. 
Mortgage  of  Copyholds. 

This  indenture,  made,  &c.,  BETWEEN  A.,  of,  &o. 
[mortgagor']  (hereinafter  called  the  mortgagor),  of  the  one 
part,  and  B.,  of,  &c.  [fnortgagee']  (hereinafter  called  the 
mortgagee),  of  the  other  part,  witnesseth,  that  in  con- 
sideration of  £ this  day  paid  to  the  mortgagor  by 

the  mortgagee  (the  receipt  whereof  the  mortgagor  doth 
hereby  acknowledge),  he  the  mortgagor  as  beneficial 
OWNER  doth  hereby  covenant  with  the  mortgagee  [core' 
nant  to  surrender  copyholds,  supra,  p.  17^],  to  the  use  of 
the  mortgagee,  his  heirs  and  assigns,  according  to  the 
custom  of  the  said  manor,  by  and  under  the  accustomed 


(a)  The  priority  of,  and  powers  given  by,  the  transferred  mort- 
gages, should,  as  a  rule,  be  preserved. 

(6)  This  clause,  or  else  an  express  provision  that  the  powers  may 
be  exercised  with  or  without  consent,  should  always  be  inserted  in 
a  mortgage  of  this  description.  No  doubt  the  effect  of  such  a  deed 
as  this  would  be  to  discharge  a  surety  for  any  of  the  debts  cissigned, 
and  to  release  any  securities  given  by  the  surety.  See  Bolton  v. 
nuckenham,  [1891]  1  Q.  B.  278 ;  Bolton  v.  SalmoUy  [1891]  2  Ch.  48. 
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rents,  fines,  suits,  and  services,  and  subject  to  a  condition    Peecedeht 
for  making  void  the  said  surrender,  if  the  mortgagor  shall         ^^^' 

pay  unto  the  mortgagee  the  sum  of  £ [the  principal]      of  oopt- 

with  interest  for  the  same  in  the  meantime  at  the  rate  of °°"^' 

£—  per  cent,  per  annum  on  the day  of next  (a).  ^nJ^o^f*r 

And  further,  that  the  said  premises  hereinbefore  cove-  making  void 
nanted  to  he  surrendered  shall  henceforth  stand  charged  ^^^'^'^d®'- 

with  the  payment  of  the  said  sum  of  £ and  interest  {b). 

[Covenant  for  payment  of  principal  and  interest,  and  of 
interest  in  default,  supra,  pp.  233,  234.  Interpretation 
Clause^  p.  228.]    In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 


LIII. 

Conditional  Surrender  purstsant  to  the  Covenant  in  the 
last  Precedent  (c). 

Manor  of  - 

in  the  county  of  - 


Pbsobdbht 
LUX. 


\  BE   IT  REMEMBERED,  that    ^^SSSS^^ 


-.  7  on  the  day  of  ,  19 — , 

(a)  Six  months  from  date.  See  supra ^  p.  173,  n.  (d).  It  has  now 
been  decided  that  a  covenant  to  surrender  copyholds  by  way  of 
mortgage  will  entitle  the  mortgagee  to  a  vesting  order  in  case  the 
mortgagor  refuses  to  surrender  accordingly.  Be  Crowe's  Mortgage, 
L.  R.  13  Eq.  26.  It  is  considered  that,  regard  being  had  to  this 
decision  and  to  the  decisions  in  Be  Cuming^  L.  B.  5  Ch.  72,  and 
Re  Pagani,  [1892]  1  Ch.  236  (see  also  Be  Colling,  32  Ch.  D.  333; 
Be  D.  Jones  &  Co.'s  Mortgage  Trusts,  W.  N.  1888,  p.  217),  the 
declaration  of  trust  mentioned  in  the  above  note  may  safely  be 
dispensed  with  in  mortgages  and  settlements,  as  well  as  in  convey- 
ances, and  such  declaration  has  accordingly  been  omitted.  A  clause 
as  on  pp.  234,  235,  with  respect  to  the  mortgagor's  leasing  powers, 
may  be  added  if  desired.  A  demise  of  copyholds  (it  should  be 
observed)  may  be  made  with  the  licence  of  the  lord. 

{b)  It  has  been  suggested  that  a  simple  covenant  to  surrender  by 
way  of  mortgage  may  not  create  a  mortgage  or  charge  by  deed  so 
as  to  render  the  statutory  power  of  sale  exerciseable. 

(c)  The  legal  assurances  of  copyholds  are  usually  prepared  by  the 
steward  of  the  manor. 
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Pbeoedent 
LIV. 

OF  LEA8E- 
BOLDS. 

Parties. 


A.,  of,  &0.  [niartgagor]y  a  oustomaiy  tenant  of  the  said 

manor,  came  before ,  gentleman,  deputy  steward  of 

the  said  manor,  and  in  consideration  of  £ to  him 

the  said  A.  this  day  paid  by  B.,  of,  &c.  [^mortgagee]^  and 
in  pursuance  of  a  covenant  contained  in  an  indenture 

dated  the day  of ,  and  expressed  to  be  made 

between  the  said  A.  of  the  one  part,  and  the  said  B.  of 
the  other  part,  did  out  of  Court  surrendbr  by  the  rod 
into  the  hands  of  the  lord  of  the  said  manor,  by  the 
hands  and  acceptance  of  the  said  steward,  All  those 
[^ parcels  as  in  the  mortgage  deed"},  Together  with  all 
buildings,  fixtures,  rights,  easements,  advantages,  and 
appurtenances  whatsoever  to  the  said  hereditaments  ap- 
pertaining or  with  the  same  held  or  enjoyed  or  reputed 
as  part  thereof  or  appurtenant  thereto.  To  the  use  of 
the  said  B.,  his  heirs  and  assigns,  for  ever,  to  be  holdkx 
at  the  will  of  the  lord,  and  by  and  under  the  rents,  fines, 
suits,  and  services  therefor  due,  and  of  right  accustomed. 
Subject  to  this  condition,  that  if  the  said  A.,  his  heirs, 
executors,,  administrators,  or  assigns,  shall  pay  unto  the 
said  B.,  his  executors,  administrators,  or  assigns,  the  sum 

of  £ [the  principal'],  with  interest  for  the  same  in  the 

meantime,  at  the  rate  of  £ —  per  cent,  per  annum,  on 

the day  of  next  (a),  then  this  surrender  is  to 

be  void. 

THE  SCHEDULE  referred  to  in  the  above-written 
Surrender. 

UV. 

Mortgage  of  Leaseholds  (6),  with  a  Covenant  to 
Insure. 

This  indenture,  made,  &c.,  between  A.,  of,  (See. 
[mortgagor']  (hereinafter  called  the  mortgagor),  of  the  one 

(a)  The  day  of  payment  named  in  the  mortgage  deed. 
(6)  A  mortgage  of  leaseholds  is  generally  made  by  demise,  to 
avoid  subjecting  the  mortgagee  to  the  rents  and  covenants,  U.  they 
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part,  and  B.,  of,  &c.  [^niortgageel  (hereinafter  called  the    Pbeobdbnt 


OFLBASE- 
HOLD8. 


mortgagee),  of  the  other  part.     Whereas,  &c.  ^recite  the 

kase^  and  its  hamng  become  vested  in  the  mortgagor,  ut  supra, 

pp.  183, 184].    And  whereas  the  mortgagee  has  agreed 

to  lend  to  the  mortgagor  the  sum  of  £ — —,  upon  having  1^,^^^. 

the  repayment  thereof,  with  interest,  as  hereinafter  men-  _of  agree- 

tioned,  secured  in  manner  hereinafter  appearing.    Now  ^^L^^^ 

THIS   INDENTURE    WITNESSETH,    that   in   pursuauce    of   the  "VTitneBSeth. 

said  agreement,  and  in  consideration  of  £ to  the 

mortgagor  this  day  paid  by  the  mortgagee  (the  receipt 
whereof  the  mortgagor  doth  hereby  acknowledge),  he  the 
mortgagor,  as  beneficial  owner  {a)  doth  hereby  demise  Demise. 

unto  the  mortgagee,  all  i  hose  the  said hereditaments  Parcels. 

and  premises  by  the  said  indenture  of  the day  of 

expressed  to  be  demised  (6),  to  hold  the  premises  Habendum. 

onto  the  mortgagee,  for  the  residue  of  the  said  term  of 

are  burdensome.  See  Davidson's  Prec.  Conv.,  4th  ed.  vol.  ii. 
pt  ii.  p.  117  et  Beq,  In  delivering  the  judgment  of  the  Court  in 
Rt  Finley,  21  Q.  B.  D.  475,  Lord  Justice  Lindloy  appears  to  have 
suggested  that  the  decision  in  that  case  might  affect  the  practice  of 
taking  mortgages  of  leaseholds  by  sub-demise.  It  was  assumed  in 
that  case  that  the  term  (though  a  trust  estate)  had  vested  in  the 
trustee  in  bankruptcy  of  the  mortgagor,  and  that  the  disclaimer  by 
the  trustee  was  effectiuil:  see  Be  Maughan,  14  Q.  B.  D.  956;  lie 
Baker,  [1901]  2  K.  B.  628.  But  it  does  not  follow  that  a  mortgage 
of  a  term  ought  to  be  taken  by  assignment.  A  mortgagee  by 
demise,  under  a  deed  containing  the  usual  trust  of  the  nominal 
reversion,  can  at  any  time  procure  the  term  to  be  vested  in  himself 
or  in  a  trustee  for  himself.  He  has  the  power,  therefore,  of  pre- 
venting a  disclaimer  of  the  term.  If,  for  that  purpose,  he  should 
require  and  accept  an  assignment,  he  may  be  in  the  same  position 
as  if  the  mortgage  had  originally  been  made  by  assignment,  but 
there  seems  to  be  no  reason  why  he  should  allow  himself  to  be 
placed  in  that  position  unless  or  until  he  is  obliged  to  do  so. 

(a)  See  as  to  the  covenants  implied  by  virtue  of  these  words  the 
Conv.  Act,  1881  (App.  IV.,  infra),  s.  7  (1),  (C)  and  (D). 

(6)  See  •upra,  p.  185,  n.  (a),  and  the  Conv.  Act,  1881,  s.  6.  The 
Estate  Clause  (as  to  which  see  the  same  Act,  sect.  63)  was  never 
inserted  in  a  demise,  as  a  demise  purports  to  pass  only  part  of  the 
lessor's  interest. 
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Pehcjedknt    years,  except  the  last  day  thereof :  Provided  always, 


LIV. 


that  if  the  mortgagor  shall  pay  to  the  mortgagee,  on  the 

OP  LBA8B-     day  of next,  the  sum  of  £ [theprincipat] ,  with 

interest  for  the  same  in  the  meantime  at  the  rate  of  £ — 


nominal 
reversion 


reaction.  P®^  ^^*'  P®^  annum,  then  the  mortgagee  will  at  any  time 
thereafter,  upon  the  request  and  at  the  cost  of  the  mort- 
gagor, surrender  the  said  premises  imto  the  mortgagor, 

Trutoflast  his  executors,  administrators,  and  assigns.  And  it  is 
HEREBY  AGREED  that  the  mortgagor  shall  henceforth  stand 

possessed  of  the  said  last  day  of  the  said  term  of 

years  in  the  said  premises,  in  trust  for  the  mortgagee, 
and  to  be  disposed  of  as  he  shall  direct,  but  subject  to 
the  same  equity  of  redemption  as  may  for  the  time  being 
be  subsisting  in  the  said  premises  by  virtue  of  the  proviso 
lastly  hereinbefore  contained  {a)  [and  with  power  for  the 

^P^^^^ '  mortgagee  to  remove,  ut  suproy  p.  231,  n.].    And  the 

assign  mortgagor  doth  hereby  irrevocably  (6)  appoint  the  mort- 
gagee to  be  the  attorney  of  the  mortgagor  in  his  name 
and  on  his  behalf  and  as  his  act  and  deed  to  sign,  seal, 
deliver  and  otherwise  perfect  every  or  any  deed  of  assign- 
ment of  the  said  term  of years  which  may  be  desired 

by  the  mortgagee  in  order  to  vest  in  him,  or  in  any  person 

(o)  This  declaration  of  trust  is  inserted  in  lieu  of  the  similar 
declaration  of  trust  in  favour  of  a  purchaser  after  sale,  which  in 
some  former  editions  formed  part  of  the  power  of  sale,  and  which 
is  believed  to  have  become  obsolete.    And  see  supra,  p.  248,  n.  (6). 

The  declaration  of  trust  for  a  purchaser  after  sale,  formerly 
generally  inserted  in  mortgages  of  leaseholds  by  demise,  was  first 
adopted,  in  preference  to  an  absolute  declaration  of  trust  for  the 
mortgagee,  because  the  decisions  in  Luccls  v.  Comer/ord,  3  Brown 
C.  C.  166;  1  Ves.  Jun.  235;  and  8  Simon,  499;  and  in  Flight  v. 
Bentley,  7  Simon,  149,  had  suggested  that  such  an  absolute  trust 
might  render  the  mortgagee  liable  to  the  lessor  in  respect  of  the 
rent  and  covenants  in  the  lease.  But  it  is  now  clearly  settled  (see 
Moores  v.  Choat,  8  Simon,  508 ;  Cox  v.  Bishops  8  De  G.  M.  &  G. 
815;  and  Ramage  v.  Womack,  [1900]  1  Q.  B.  116),  that  no  such 
liability  attaches  to  a  merely  equitable  ownership  of  leaseholds. 
See,  also.  Re  Oee,  24  Q.  B.  D.  65. 

(6)  See  the  Conv.  Act,  1882  (App.  V.,  vi/ra),  s.  S. 
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or  persons  in  trust  for  him  subject  as  aforesaid,  or  in  any  Pbbcedent 

purchaser  of  the  said  premises  or  any  part  thereof,  the  ^^^' 

whole  residue  of  the  same  term  [^Covenant  for  payment  of  op  lbasb- 
priticipal  and  interest,  and  of  interest  after  default,  supra. 


pp.  233,  234].    And  the  mortgagor  doth  hereby  covenant  P^^®^***  ^ 
with  the  mortgagee,  that  he  the  mortgage^:,  will,  so  long  as  premises  in 
any  money  shall  remain  on  the  present  security,  keep  all  i^l^^d^ 
the  said  messuages  and  buildings  [in  perfect  repair,  and]  against  fire ; 
insured  against  loss  or  damage  by  fire  in   some   office 
approved  of  in  writing  by  the  mortgagee  in  the  sum  of 

£ at  the  least,  and  will  pay  all  premiums  and  sums  of 

money  necessary  for  such  purpose  on  the  first  day  on 
which  the  same  respectively  ought  to  be  paid,  and  will,  on 
demand,  produce  to  the  mortgagee  the  policy  or  policies 
of  such  insurance,  and  the  receipt  for  every  such  payment : 
And  will  apply  all  monies  received  by  virtue  of  such 
policy  in  making  good  the  loss  or  damage :  And  also,  —that,  on 
that  if  default  shall  be  made  in  keeping  the  said  premises  mortgage, 
so  [repaired  or]  insured,  it  shall  be  lawful  for  the  mort-  mortgagee 

1  •  1  ^  '  t  •■!       niay  repair 

gagee  to  [enter  and  put  mto  and  keep  m  perfect  repair  the  and  insure, 
said  premises  or  (as  the  case  may  require)  to]  insure,  and 

keep  insured,  the  same  in  any  sum  not  exceeding  £ , 

and  that  the  mortgagor  will,  on  demand,  repay  to  the 
mortgagee  all  monies  expended  for  any  such  purpose  by 
him,  with  interest  thereon  at  the  rate  aforesaid,  from  the 
time  of  the  same  respectively  having  been  expended,  and 
that,  until  such  repayment,  the  same  shall  be  a  charge 
upon  the  said  premises  hereinbefore  demised  {a) .    [  Covenan  t 

(a)  See  Brooke  v.  Stone,  33  L.  J.  Ch.  251,  and  Bellamy  v. 
Drickenden,  2  Jo.  &  H.  137,  as  to  the  latter  part  of  this  covenant. 
The  Conv.  Act,  1881  (App.  IV.,  infra),  s.  19  (see  also  sect.  23), 
supplies  a  power  for  the  mortgagee  to  insure,  and  charges  the 
premiums  on  the  mortgaged  property,  which  renders  the  covenant 
by  the  mortgagor  to  insure  of  little  importance,  and  as  a  rule  it 
may  be  omitted  with  safety.  The  statutory  power  to  insure  is 
implied  in  all  mortgages  unless  negatived  expressly  or  by  implica- 
tion. If  repairs  are  included  in  the  covenant  an  addition  should 
bo  made  to  the  stamp  for  the  purpose  of  covering  the  amount  of 
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Pbeoedxnt 
LIV. 

OFLEABB- 
HOLDS. 


agaimt  registration ^  if  appropriate,  supra,  p.  234 ;  Mortgagee's 
indemnity  clause,  supra,  p.  234,  and  clauses  if  desired  as  to 
leasing,  ut  supra,  pp.  234,  235.  Interpretation  Clause, 
p.  228.]    In  witness,  &g. 


PbECEDE27T 

LV. 

OF  LEASB- 
HOLDB. 

PartieH. 


Witnesaeth. 
GoDsidera- 

tlOD. 

Demise. 
Parcels. 

Reference  to 
lease. 


Habendum. 


Proviso  for 
reduction  of 
interest. 


LV. 

Mortgage  of  Leaseholds,  the  Lease  not  being  recited. 
Provisions  for  Eeduction  of  Rate  of  Interest  on 
punctual  payment  and  for  Continuance  ©/"Loan. 

This  indenture,  made,  &c.,  BETWEEN  A.,  of,  &c. 
[mortgagor'],  (hereinafter  called  the  mortgagor),  of  the  one 
part,  and  B.,  of,  &o.  [mortgageel,  (hereinafter  called  the 
mortgagee),  of  the  other  part,  Witnesseth,  that,  in  con- 
sideration of  £ ,  this  day  paid  to  the  mortgagor  by  the 

mortgagee  (the  receipt  whereof  the  mortgagor  doth  hereby 
acknowledge)  the  mortgagor  as  beneficial  owner  doth 
hereby  demise  unto  the  mortgagee.  All  that  messuage, 
&c.  [parcels  as  in  tlie  lease],  all  which  said  messuage  and 
other  hereditaments  were  by  an  indenture  of  lease  dated 

the day  of ,  and  made  between  [parties]  demised 

to  the  mortgagor,  for  the  term  of years  from  the 

day  of  ,  at  the  yearly  rent  of  £ ,  and  subject  to 

covenants  by  the  lessee  therein  contained.  To  hold  the 
said  premises  imto  the  mortgagee  for  the  residue  of  the 

said  term  of  years,  except  the  last  day  thereof: 

Provided  always,  &c.  [proviso  for  redemption,  supra, 
p.  260  ;  declaration  of  trust  of  last  day  of  term,  and  pouter 
of  attorney,  supra,  pp.  250,  251  {a) ;  covenant  for  payment 
of  principal  and  interest,  and  of  intei^est  after  defhult,  supra, 
pp.  233,  234].  Provided  always,  that  if  the  mortgagor 
shall  regularly  and  continuously  on,  or  within  thirty  days 

any  possible  expenses  of  repairs.     Glauses  as  to  leasing  and  con- 
solidation may  be  added  if  desired,  see  n.  (a),  p.  235,  supra, 
(a)  See  p.  250,  aupra,  n.  (a),  as  to  this  declaration  of  trust. 
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next  after,  every day  of and day  of ,     Pbboedbwt 

80  loilg  as  the  said  sum  of  £ [the  principal^ ,  or  any  part         1 

thereof,  shall  remain  xmpaid,  pay  to  the  mortgagee  interest     o^  lease- 

E0LD6« 


for  the  principal  sum  so  remaining  unpaid  at  the  rate  of 
£ —  per  cent,  per  annum  [the  reduced  rate"]^  [and  also 
shall  perform  and  observe  all  the  covenants  on  the  part  of 
the  mortgagor  respectively  herein  by  statute  implied  and 
hereinafter  contained  (/?)],  the  mortgagee  shall  accept 
interest  for  the  same  principal  sum,  at  the  rate  last  afore- 
said, so  long  as  and  for  every  half-year  for  which  such 
interest  shall  continue  to  be  so  regularly  paid  to  him 
within  the  time  aforesaid.  Provided  also,  that,  if  the  Provieofor 
mortgagor  shau  regularly  and  contmuously  on,  or  witnin  ^f  \q^^ 


thirty  days  next  after,  every day  of and 

day  of ,  tmtil  the day  of ,  19 — ,  pay  to  the 

mortgagee,  interest  for  the  said  sum  of  £ [the  prin- 
cipalis ^^  ^^®  ^^^  ^^  ^ —  P®^  Q^rii.  per  annum  (6),  down 
to  the  same  half-yearly  days  of  payment  respectively,  and 

(a)  It  is  thought  by  many  that  the  words  in  square  brackets 
should  not  be  inserted  in  a  provision  of  this  description.  And 
see  n.  (a),  p.  254,  infra.  The  following  addition  may  be  made  to 
the  clause  when  appropriate,  and  also,  mutatis  mutandis,  to  the 
next  following  clause : — 

"Pkovided  always  that  if  any  proceeding  or  action  ProviBjonfor 
shall  be  taken  by  or  on  behalf  of  any  person  interested  J^^g^or 
under  any  of  the  prior  mortgages  and  charges  aforesaid,  continuance  of 

t     ^x  o  .  ,       ^  n       .  ..   loan)  not  to 

for  the  purpose  of  exercismg  or  enforcing  over  or  against  operate  if 
the  premises  comprised  in  this  security  or  any  part  of  the  P"n<'ipal 
same  premises,  any  of  the  powers  or  remedies  thereby  enforced, 
respectively  given  or  created,  or  of  recovering  against  or 
upon  the  same  premises  or  any  part  thereof  any  of  the 
principal  monies  or  interest  thereby  respectively  secured, 
then  and  in  such  case  the  provision  lastly  hereinbefore 
contained  for  the  reduction  of  the  rate  of  interest  [con- 
tinuance of  the  loan]  shall  cease  to  have  any  operation." 

(6)  If  the  mortgage  contains,  as  in  the  text,  a  proviso  for  reduc- 
tion of  interest,  this  rate  should  be  the  reduced  rate. 
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Pbectoknt    shall  perform  and  observe  all  the  covenants  on  the  part  of 


LV. 


the  mortgagor  [respectively]  herein  by  statute  implied 
OF  LB15E-      [and  hereinafter  contained  (^)],  then  the  mortgagee  shall 
'- —    not  before  the  said day  of ,  19 — ,  call  in  the 


same  sum,  or  any  part  thereof.     Provided  also,  that  the 

mortgagor  shall  not  before  the  said day  of , 

19 — ,  compel  the  mortgagee  to  receive  the  said  sum  of 
Covenant  to     £ qj.  j^^y  pQj.|j  thereof  (A).     Ani>  the   mortgagor 

insure  against    ,     ,     ,        ,  •  i      \ 

loss  by  fire.  doth  hereby  covenant  with  the  mortgagee,  that  he  the 
mortgagor,  will,  so  long  as  any  money  shall  remain  on 
the  present  security,  keep  the  said  messuages  and  buildings 

insured  against  loss  or  damage  by  fire  in  the  sum  of  £ 

at  the  least,  and  will  pay  all  premiums  and  sums  of  money 
necessary  for  such  purpose,  on  the  first  day  on  which  the 
same  respectively  ought  to  be  paid,  and  will  on  demand 
produce  to  the  mortgagee,  the  policy  or  policies  of  such 
insurance,  and  the  receipt  for  every  such  payment  (c) 
\_Covenant  against  registration^  if  appropriate ^  supra^  p.  234. 
Mortgagee's  indemnity  clause^  supra,  p.  234.  Interpretation 
clause,  p.  228].     In  witness,  &c. 

(a)  Unless  the  mortgage  contains  covenants  by  the  mortgagor 
for  insurance  against  fire  (as  here),  or  for  keeping  up  any  policy  of 
life  assurance,  the  words  in  brackets  may  be  omitted. 

{b)  The  following  clause,  though  probably  unnecessary,  may  be 
added  here : — 

"  Provided  always  that  for  the  purposes  of  the  power 
of  sale  and  other  powers  in  these  presents  implied  by 

statute  the  said  sum  of  £ shall  be  deemed  to  become 

due  on  the  said day  of next  [Me  dat/  on  which  it 

is  covenanted  to  bepaid'\,'^ 

(c)  See  eupruy  p.  251,  n.,  and  compare  the  similar  covenant  on 
p.  251.  Clauses  as  to  leasing  and  consolidation  may  bo  added  if 
desired,  see  «Mpra,  p.  235. 
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LVI. 


OF  FBSEH0LD8 

AND 

OOFTHOLM. 


MORTGAGB  of  FREEHOLDS  and  CoPYHOLDS  XCxth  PROVISION      Pbectdent 

for  Payment  hy  Instalments.  — 

This  ENDENTUEE,  made,  &c.,  between  A.,  of,  &c. 
\mortgagor\   (hereinafter  called  the  mortgagor),   of  the 
one  part,  and  B.,  of,  &c.  \mortgagee\  (hereinafter  called         ^' 
the  mortgagee),  of  the  other  part,  witnesseth,  that,  in  Witneaaeth. 

consideration  of  £ ,  this  day  paid  to  the  mortgagor  Conmdera- 

by  the  mortgagee   (the  receipt  whereof  the  mortgagor  ^*. 
doth  hereby  acknowledge),  he  the  mortgagor  as   bene-  Conveyance 
FiciAL  OWNER  doth  hereby  grant  unto  the  mortgagee,  his  of  freeholdH. 
heirs   and  assigns  [freehold  parcels,   supra,  p.  201],   to  Habendum. 
HOLD  the  premises  unto  and  to  the  use  of  the  mort- 
gagee, his  heirs  and  assigns:  Provided  always,  that  if  Proviso  for 
the  mortgagor  shall  pay  to  the  mortgagee  the  sum  of  ^  ^^P^^^^- 

£ [the  principal'],  with  interest  for  the  same  in  the 

meantime  at  the  rate  of  £ —  per  cent,  per  annum,  on  the 

day  of  next,  then  the  mortgagee  will,  at  any 

time  thereafter,  upon  the  request  and  at  the  cost  of  the 
mortgagor,  reconvey  the  premises  unto  the  mortgagor,  his 
heirs  and  assigns,  or  as  he  or  they  shall  direct.     And  this  Witne*weth, 
INDENTURE  ALSO  WITNESSETH,  that  for  the  Consideration  "^^^^J- 
aforesaid,  he  the  mortgagor,  as  beneficial  owner,  doth  Covenant  to 
hereby  covenant  with  the  mortgagee,  that  the  mortgagor,  copyholds  to 
and  all  other  necessary  parties  (if  any),  will  forthwith  tlieuseof  the 
effectually  surrender  into  the  hands  of  the  lord  of  the  subject  to  a 

manor  of  ,  in  the  county  of  ,  according  to  the  ^^^''ylil 

custom  thereof  [^parcels,  p.  202],  to  the  use  of  the  mort-  the  surrender, 
gagee,  his  heirs  and  assigns,  according  to  the  custom  of 
the  said  manor,  and  by  and  under  the  accustomed  rents, 
fines,  suits,  and  services,  and  subject  to  a  condition  for 
making  void  the  said  surrender  corresponding  with  the 
proviso  for  redemption  hereinbefore  contained.  And 
further,  that  \_  premises  shall  stand  charged,  ut  supra, 
p.  247.     Covenant  for  payment  of  principal  and  interest,  and 
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LVI. 
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AND 
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Proviso  for 
pajmeot  by 
instalments. 


Power  to 
mortgagor  to 
anticipate 
payments  {b). 


interent  after  default^  supra,  pp.  233,  234].  Provided 
ALWAYS,  and  it  is  hereby  agreed,  that  if  the  mortgagor  shall 

pay  to  the  mortgagee  the  said  sum  of  £ ,  with  interest 

for  the  same  at  the  rate  aforesaid,  to  be  computed  from 
the  date  of  these  presents,  by  the  instalments  at  the 
times  and  in  manner  hereinafter  mentioned  (that  is  to 
say),  the  said  principal  sum  by  equal  yearly  instalments 
of  £ each,  whereof  the  first  is  to  be  paid  on  the 


on 


next,  and  a  subsequent  instalment  is  to  be 

every  subsequent  day  of  ,  and  the 

interest  by  half-yearly  payments  on  every day  of 

and  day  of  ,  whereof  the  first  is  to  be 


day  of 
paid 


made  on  the 


day  of next,  or  (as  to  each  such 


payment  of  principal  and  interest)  shall  make  the  same 
within  thirty  days  after  the  day  so  appointed  for  payment 
thereof  respectively,  and  if  the  mortgagor  shall  also  duly 
observe  and  perform  the  covenants  herein  on  his  part 
by  statute  implied  (o),  then  the  mortgagee  shall  accept 

payment  of  the  said  sum  of  £ ,  and  interest  by  the 

instalments  at  the  times  and  in  manner  aforesaid.  Pro* 
viDED  ALWAYS  that  the  mortgagor  shall  be  at  liberty 
at  any  time  or  times,  upon  giving  to  the  mortgagee 
at  least  one  calendar  month's  notice  in  writing  of  his 
intention  so  to  do,  to  pay  oflE  all  or  any  part  of  the 
principal  money  for  the  time  being  owing  on  the  security 

of  these  presents,  so  that  not  less  than  £ be  so  paid 

at  any  one  time,  and  that  upon  any  such  payment  of 
principal  the  interest  on  the  principal  sum  paid  off  down 
to  the  time  of  such  payment  be  fully  paid,  and  that  any 
such  partial  payment  by  anticipation  shall  not  interfere 
with  the  payment  in  regular  course  of  the  instalments  of 
principal  subsequently  payable  pursuant  to  the  provision 

(a)  Add,  if  the  mortgage  contains  covenants  by  the  mortgagor 
for  insurance  or  otherwise,  "  and  hereinafter  contained."  And 
see  also  and  compare  the  form,  p.  253. 

{b)  This  is  not  a  necessary  part  of  the  agreement  for  payment  by 
instalments. 
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hereinbefore  contained,  but  shall  only  have  the  effect  of    Pbeokdknt 
accelerating  the  ultimate  payment  of  the  monies  remain-        ^^^' 
ing  on  the  security  of  these  presents.     Provided  always,  ov  fekeholds 
and  it  is  hereby  declared,  that  for  the  purposes  of  the    oopthouw. 
power  of  sale  and  other  powers  in  these  presents  by  statute 

implied  the  said  sum  of  £ {the  principal  sum  secured) 

shall  be  deemed  to  become  due  on  the  said day  of 

next  [the  day  on  which  it  is  covenanted  to  be  paid. 

Covenant  against  registration  of  the  freeholds^  supra  j  p.  234. 
Mortgagee's  indemnity  clause^  supra^  p.  234.  Interpretation 
clause,  p.  228]  (a).    In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 
Part  I.  Part  H. 

(a)  The  clause  as  to  leasing  powers,  supra,  pp.  234,  235,  may  be 
added  if  desired.  The  following  is  a  power  enabling  the  mort- 
gagor to  redeem  on  notice : — 

"  Provided  always  that  it  shall  be  lawful  for  the  mort-  Power  to 
gagor,  on  giving  three  calendar  months*  written  notice  to  notice, 
tiie  mortgagee  of  the  desire  so  to  do,  and  on  payment  of  the 
expenses  of  the  mortgagee  with  his  solicitors  and  surveyors 
in  reference  to  such  notice  and  in  carrying  out  the  same, 

and  also  a  fee  of  £ to  the  mortgagee,  from  time  to 

time  or  at  any  time  to  redeem  any  part  or  parts  or  all  of 
the  premises  comprised  in  this  security,  provided  the  sur- 
veyor to  the  mortgagee,  in  case  of  any  partial  redemption, 
shall  report  that  Hie  amoimt  proposed  to  be  repaid  to  the 
mortgagee  is  sufficient,  regard  being  had  as  well  to  the 
property  proposed  to  be  redeemed  as  to  the  property  left 
in  mortgage,  and  also  provided  that  the  mortgagee  shall  be 
Becored  in  respect  of  the  premises  proposed  to  be  redeemed 
against  any  use  of  the  same  by  the  mortgagor  which  would 
be  detrimental  to  the  mortgagee,  in  respect  of  the  remainder 
of  the  property  included  in  this  security." 


D. — c.p.  17 
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OF  FBEEHOLDS 

A2n> 
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Parties. 

Bedtalof 
lease. 

Recital  of 
agreement  for 
mortgage. 


Witnessetlu 

Oondidera- 
tion. 

Beoeipt. 


Conveyance 
of  freeholds. 

Habendum. 

Witnesseth, 
secondly. 


Demise  of 
leaseholds. 


Habendum. 


Proviso  for 
redemption. 


Lvn. 

Mortgage  of  Freeholds  and  Leaseholds. 

This  INDENTUEE,  made,  &c.,  BETWEEN  A.,  of,  Ac. 
[mortgagor]  (hereinafter  called  the  mortgagor),  of  the  one 
part,  and  B.,  of,  &o.  [mortgagee']  (hereinafter  called  the 
mortgagee),  of  the  other  part.  Whereas,  &c.  [recite  the 
leasey  and  its  having  become  vested  in  the  fuortgagory  ut  supra^ 
pp.  183,  184].      And  whereas  the  mortgagee  has  agreed 

to  lend  the  mortgagor  the  sum  of  £ ,  upon  having  the 

repayment  thereof,  with  interest,  as  hereinafter  mentioned, 
secured  in  manner  hereinafter  appearing.  Now  this 
INDENTURE  WITNESSETH,  that  in  pursuanoc  of  the  said 
agreement,  and  in  consideration  of  £ to  the  mort- 
gagor, this  day  paid  by  the  mortgagee  (the  receipt  whereof 
the  mortgagor  doth  hereby  acknowledge),  he  the  mort- 
gagor, AS  BENEFICIAL  OWNER,  doth  hereby  grant  \mto  the 
mortgagee,  his  heirs  and  assigns  [freehold  parcels^  supra, 
p.  i^Ol],  TO  HOLD  the  premises  unto  and  to  the  use  of  the 
mortgagee,  his  heirs  and  assigns.  And  this  indenture 
also  WITNESSETH,  that,  in  further  pursuance  of  the  said 
agreement,  and  for  the  consideration  aforesaid,  he  the 
mortgagor,  as  beneficial  owner,  doth  hereby  demise  unto 

the  mortgagee  all  those hereditaments  and  premises 

by  the  said  indenture  of  the day  of 


to  be  demised,  which  said  premises  are  delineated  in  the 
said  plan  in  the  margin  of  these  presents  and  therein 

coloured  (a),  to  hold  the  said  premises  unto  the 

mortgagee,  for  the  residue  of  the  said  term  of years, 

except  the  last  day  thereof :  Provided  always,  that  if  the 
mortgagor  shall  pay  unto  the  mortgagee  the  said  sum  of 

£ [the  principal  ]y  with  interest  for  the  same  in  the 

meantime  at  the  rate  of  £ —  per  cent,  per  annum,  on  the 
day  of next,  then  the  mortgagee  will,  at  any 


(a)  See  supra,  p.  185,  n.  (a). 
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time  thereafter,  upon  the  request  and  at  the  cost  of  the    Pbeoedert 
mortgagor,  reoonvey  the  said  premises  hereinbefore  granted 
to  the  use  of  the  mortgagor,  his  heirs  and  assigns  or  as  he  of  feeeholds 
or  they  shall  direct,  and  surrender  the  said  premises  here-    leaseholds. 
inbefore  demised,  unto  the  mortgagor,  his  executors,  ad- 
ministrators,  or  assigns.     [^Declaratian  of  trust  of  the  last 
day  of  the  temij  and  potcer  of  attorney y  supra,  pp.  250,  251, 
referring  to  tJie premises  as  "the  said  leasehold  premises  "  {a). 
Covenant  for  payment  of  principal  and  inte^^estj  and  of  interest 
after  default y  pp.  233, 234.]   And,  by  way  of  variation  of  the  "^J^^^jJ^. 
provisions  of  the  Conveyancing  and  Law  of  Property  Act,  money  arisin*,' 
1881,  as  to  the  power  of  sale  thereby  given  to  a  mortgagee,  tory*]^^  of 
It  is  hereby  declared  that  the  mortgagee  shall  pay  such  B^le. 
residue  (if  any)  of  the  monies  arising  from  a  sale  under 
the  aforesaid  power  of  the  said  freehold  and  leasehold  pre- 
mises, or  any  part  thereof,  as  under  the  aforesaid  provisions 
is  made  payable  to  the  person  entitled  to  the  mortgaged 
property,  or  authorised  to  give  receipts  for  the  proceeds  of 
the  sale  thereof,  imto  the  mortgagor,  his  executors,  adminis- 
trators, or  assigns  (whose  receipt  shall  be  a  sufficient  dis- 
charge for  the  same),  as  personal  estate  (6).     [^Covenant 
against  registration  of  the  freeholds,  and  of  the  leaseholds,  if 
appropriate,  supra,  p.  234 ;   Mortgagee's  Indemnity  clause, 
supra,  p.  234;  Interpretation  clause,  p.  228.]     In  wit- 
ness, &c. 

THE  SCHEDULE  above  referred  to. 

(a)  See  as  to  this  declaration  of  trust,  supra^  p.  250,  n.  (a). 

(6)  Where,  as  here,  the  mortgaged  property  is  partly  real  and 
partly  personal  estate,  it  is  convenient  to  avoid  any  question  as  to 
the  apportionment  of  sale  monies,  by  making  any  surplus  personal 
estate  as  between  the  real  and  personal  representatives  of  the 
mortgagor.  See  the  CJonv.  Act,  1881  (App.  IV.  tn/ra),  s.  21 ;  and 
see,  as  to  the  equity  of  redemption  in  such  cases.  Hall  v.  Reward^ 
32  Ch.  D.  430.  Clauses  as  to  leasing  and  consolidation  may  be 
added  if  desired,  see  supra^  p.  235,  n.  (a). 


17  (2) 
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leaseholds. 


Habendmn. 


Proviso  for 
redemption. 


Lvni. 

Mortgage  o/^  Freeholds,  Coptholds,  and  Leaseholds. 

This  indenture,  made,  &o.,  between  A.,  of,  &o- 
[niorfgagor]  (hereinafter  called  the  mortgagor),  of  the  one 
part,  and  B.,  of,  &e.  [mortgagee]  (hereinafter  called  the 
mortgagee),  of  the  other  part.  Whereas,  &o.  \_recite  the 
lease^  and  its  being  vested  in  the  mortgagoTj  ut  supra, 
pp.  183,  184].     And  whereas  the  mortgagee  has  agreed 

to  lend  the  mortgagor  the  sum  of  £ ,  upon  having 

the  repayment  thereof,  with  interest,  as  hereinafter  men- 
tioned, secured  in  manner  hereinafter  appearing.  Now 
THIS  INDENTURE  WITNESSETH,  that,  in  pursuauoe  of  the 

said  agreement,  and  in  consideration  of  £ to  the 

mortgagor  this  day  paid  hy  the  mortgagee  (the  receipt 
whereof  the  mortgagor  doth  herehy  acknowledge),  he 
the  mortgagor,  as  beneficial  owner,  doth  herehy  grant 
unto  the  mortgagee,  his  heirs  and  assigns  [freehold  par^ 
celsy  supra,  p.  201],  to  hold  the  premises  unto  and  to 
THE  USE  of  the  mortgagee,  his  heirs  and  assigns.  And 
this  indenture  also  WITNESSETH,  that,  in  further  pur- 
suance of  the  said  agreement,  and  for  the  consideration 
aforesaid,  he  the  mortgagor,  as  beneficial  owner,  doth 
herehy  demise  imto  the  mortgagee  all  those here- 
ditaments and  premises  hy  the  said  indenture  of  the 

day  of  expressed  to  be  demised,  which  said 

premises  are  delineated  in  the  said  plan  in  the  margin  of 

these  presents,  and  therein  coloured  {a),  to  hold 

the  said  premises  unto  the  mortgagee,  for  the  residue  of 

the  said  term  of years,  except  the  last  day  thereof : 

Provided  always,  that  if  the  mortgagor  shall  pay  unto 

the  mortgagee  the  sum  of  £ [the  principal'],  with 

interest  for  the  same  in  the  meantime  at  the  rate  of 
£ —  per  cent,  per  annum,  on  the day  of next, 


(a)  See  mpra,  p.  186,  n.  (a). 
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then  the  mortgagee  mUl^  at  any  time  thereafter,  npon  the    Pbisobdert 

request  and  at  the  cost  of  the  mortgagor,  reoonvey  the         * 

said  premises  hereinbefore  granted  to  the  use  of    the  oprBKEHOLDB, 
mortgagor,  his  heirs  and  assigns,  or  as  he  or  they  shall         Ain> 
direct,   and    surrender    the    said    premises    hereinbefore    '''^^™^^^^' 
demised  unto  the  mortgagor,  his  executors,  administrators, 
or  assigns.     [^Declaration  of  ttnist  of  last  day  of  term^  supra^ 
pp.  250, 251,  referring  to  the  premises  as  "  the  said  leasehold 
premises,"  and  potcer  of  attorney  (<?).]     And  this  ikden-  Witneeeeth, 
TURE  ALSO  WITNESSETH,  that,  in  further  pursuance  of  the         ^' 
said  agreement,  and  for  the  consideration  aforesaid,  he  the 
mortgagor  doth  hereby  covenant  with  the  mortgagee,  that  Covenant  to 
he  the  mortgagor,  and  all  other  necessary  parties  (if  any),  t)pyholdB, 
will  forthwith  effectually  surrender  into  the  hands  of  the 
lord  of  the  manor  of ,  in  the  county  of ,  accord- 
ing to  the  custom  thereof  [  parcels j  supra,  p.  202],  to  the  to  the  nae  of 
USE  of  the  mortgagee  his  heirs  and  assigns,  according  to  ^^"^^^^^ 
the  custom  of  the  said  manor,  and  by  and  imder  the  condition  for 
accustomed  rents,  fines,  suits,  and  services,  and  subject  to  ^^  ^^^der. 
a  condition  for  making  void  the  said  surrender,  corre- 
sponding with  the  proviso  for  redemption  hereinbefore 
contained  (5).    And  further,  that  [premises  shall  stand 
charged,  ut  supra,  p.  247 ;  Covenant  for  paytnent  of  principal  Covenant  by 
and  interest,  and  of  interest  after  default,  supra,  pp.  233, 234 ;  ^jS'of^'^' 
Trust   of  surplus  sale  monies  arising  under  power  of  sale,  interest. 
supra,  p.  259,  but  saying,  "the  said  freehold,  copyhold, 
and  leasehold  premises."     Covenant  against  registration  as 
to  the  freeholds,  and  as  to  the  leaseholds,  if  appropriate,  supra, 
p.  234.     Mortgagee's  indemnity  clause,  supra,  p.  234 ;  Inter- 
pretation  clause,  supra,  p.  228  (c)].     In  witness,  &c. 

the'  schedule  above  referred  to. 

Part  I.  Part  n. 

(a)  See  Bupra,  p.  250,  n.  (a),  as  to  this  deolaration  of  trust. 

(6)  See  supra,  p.  247,  n.  (a). 

(c)  Other  dauses  may  be  inserted  if  desired  as  on  p.  235. 


Digitized  by 


Google 


262 


MOBTGAOES. 


Fbbcedent 
LIX. 

0FLA2n> 
SUBJECT  TO  A 
BENTOHABOB. 

Parties. 

Witnesseth. 

Considera- 
tion. 

Receipt. 

Operative 
words. 


Habendum. 


Covenant  by 
mortgagor  to 
pay  rent- 
charge  and 
perform 
covenants ; 

— and  to  pro- 
dace  policy. 


LIX. 

Mortgage  o/Trbbhold  Lakd  subject  to  a  Eentchargb. 

This  INDENTUEE,  made,  &c.,  BETWEEN  A.,  of,  &c 
[mortgagor]  (hereinafter  called  the  mortgagor),  of  the  one 
part,  and  B.,  of,  &c.  [mortgagee]  (hereinafter  called  the 
mortgagee),  of  the  other  part,  witnesseth,  that  in  con- 
sideration of  £ ,  this  day  paid  to  the  mortgagor  by 

the  mortgagee  (the  receipt  whereof  the  mortgagor  doth 
hereby  acknowledge),  he  the  mortgagor,  as  beneficul 
OWNER,  doth  hereby  grant  unto  the  mortgagee,  his  heirs 
and  assigns  [parcels^  ut  supra^  p.  206,  doim  to  the  reference 
to  the  colour]y  together  with  the  dwelling-house  and  build- 
ings erected  thereon,  and  known  as  ,  to  hold  the 

premises  unto  and  to  the  use  of  the  mortgagee,  his  heiis 
and  assigns  [remainder  of  habendum^  subject  to  rentcharge, 
ut  supra^  p.  213 ;  Proviso  for  redemption^  supra^  p.  233, 
adding^  subject  to  the  rentcharge  aforesaid ;  Covenant  for 
payment  of  principal  and  interest  ^  and  of  interest  after  defauU, 
ut  supra^  pp.  233, 234] .  And  further, that  the  mortgagor, 
his  heirs  or  assigns,  will,  so  long  as  any  money  remains  on 
the  security  of  these  presents,  pay  [rentcharge  and  perform 
covenants  J  ut  supra,  p.  213],  and  also  produce  to  the  mort^ 
gagee,  his  executors,  administrators,  or  assigns,  on  demand, 
the  policy  or  policies  of  such  insurance  as  aforesaid,  and 
the  receipt  for  the  current  year's  premiums  in  respect 
thereof.  [Covenant  against  registration,  supra,  p.  234. 
Mortgagee's  indemnity  clause  and  provisions  as  to  leasing, 
8fc.,  and  interpretation  clause^  ut  supra,  pp.  234,  235.]    In 

WITNESS,  &0. 
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LX. 


Mortgage  by  Partners  to  a  BANK,/()r  secunng  an          Precedent 
Account  Current.  1 

Ywy  BTPABTNEBS 

IHIS  INDENTUEE,  made,  &o.,  between  A.,  B.,  and    ^^^^'' 

C,  of,  &o.,  carrying  on  business  in  partnership  as ,  Parties. 

under  the  firm  of  A.  &  Co.   [mortgagors],   (hereinafter 

called  the  mortgagors),  of  the  one  part,  and  E.,  F.,  and 

G.,  of,  &c.,  carrying  on  business  in  partnership  as  bankers 

under  the  firm  of  E.  &  Co.   [mortgagees],  (hereinafter 

called  the  bankers),  of  the  other  part :    Whereas  the  Redtal  of 

mortgagors  are  seised  of  the  hereditaments  hereinafter  ^toera. 

granted  for  a  joint  {a)  estate  of  inheritance  in  fee  simple 

in  possession  free  irom  incumbrances;    And  whereas  Of  partners 

tiie  mortgagors  have  opened  [(w  keep]  an  account  with  aoSunt^th 

the  said  bank  of  E.  &  Co.,  for  and  in  the  name  of  the  S6iid  the  bank; 

firm  of  A.  &  Co. ;   And  whereas  the  bankers,  or  their  "^^  *^®  .  . 

'  '  ag^reement  for 

said  firm  of  E.  &  Co.,  may  make  advances  on  loans  or  the  security. 
grant  other  accommodation  to  the  mortgagors  or  their 
said  firm  of  A.  &  Co.,  and  it  has  been  agreed  that  the 
payment  of  all  such  sums   as  shall   by  means  thereof 
become  owing  by  the  said  firm  of  A.  &  Co.  to  the  said 
firm  of  E.  &  Co.,  shall  be  secured  in  manner  hereinafter 
appearing:    Now  this  indenture  witnesseth,  that,  in  Witnesseth. 
pursuance  of  the  said  agreement,  and  in  consideration  of  Considera- 
the  premises,  they  the  mortgagors  do,  and,  as  separate 
covenants,  every  two  of  them  do  and  each  of  them  doth, 
hereby  covenant  with  the  bankers,  that  they  the*  mort-  Covenant  for 
gagors  or  the  persons  or  person  for  the  time  being  carry-  fiance  on 
ing  on  or  having  carried  on  business  in  the  name  of  the  ^^^^ 
said  firm  of  A.  &  Co.,  or  some  or  one  of  them,  their  or 

(a)  Partnerahip  proporty  is  perhaps  more  commonly  vested  in 
the  partners  as  joint  tenants  than  as  tenants  in  common.  And  it 
is  only  in  a  very  loose  sense  that  they  can  be  regarded  as  tenants 
in  common  in  equity  of  any  partioular  portion  of  the  partnership 
property. 
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Witnesseth, 
Becondlj. 


ConyeTanoe. 


Paroela,  com- 
prising mill, 
lands,  &o. 


Habendiim. 


Proviso  for 
redemption. 


some  or  one  of  their  heirs,  executors,  or  administrators, 
will,  on  demand  made  to  them  or  any  of  them,  or  left 
upon  any  part  of  the  hereditaments  hereinafter  granted, 
pay  to  the  bankers,  or  the  persons  or  person  for  the  time 
being  carrying  on  business  in  the  name  of  the  said  firm  of 
E.  •&  Co.,  or  to  one  of  the  cashiers  for  the  time  being 
of  the  said  bank,  the  balance  which,  on  the  acooimt 
current  of  the  said  firm  of  A.  &  Co.,  with  the  said  bank, 
shall  for  the  time  being  be  owing  for  bills,  notes  and 
drafts  accepted,  paid,  or  discounted,  and  for  other  loans, 
credits,  or  advances  made  to  or  for  the  accommodation  or 
at  the  request  of  the  mortgagors,  or  the  persons  or  person 
for  the  time  being  carrying  on  business  in  the  name  of  the 
said  firm  of  A.  &  Co.,  and  for  interest,  commission,  and 
other  lawful  charges,  together  with  interest  on  such 
balance,  from  the  day  of  such  demand  having  been  made 
or  left  till  the  actual  payment  thereof,  at  the  rate  of 

per  cent,  per  annum.     And  this  indenture  also 

WITNESSETH,  that,  in  further  pursuance  of  the  said  agree- 
ment, and  for  the  consideration  aforesaid,  the  mortgagors 
as  BENEFICIAL  OWNERS  do,  and  each  of  them  severally  as 
BENEFICIAL  OWNER,  and  by  the  direction  of  the  others, 
and  of  each  of  the  others  of  them  severally  DiREcriTNa 
as  BENEFICIAL  OWNERS  and  OWNER  respectively  doth, 
hereby  grant  imto  the  bankers,  their  heirs  and  assigns, 
ALL  AND  SINGULAR  the  mill,  enginc-house,  lands, 
messuages    or    cottages    and    buildings    situate    in    the 

parish  of  ,  in  the  coimty  of  ,  the  particulars 

whereof  are  specified  in  the  schedule  hereto,  and  which 

are  delineated  in  the  plan  on  the  skin  of  these 

presents  and  therein  coloured  ,  the  numbers  in  the 

first  column  of  the  same  schedule  referring  to  the  same 
numbers  on  the  said  plan :  To  hold  the  premises  unto 
and  to  the  use  of  the  bankers,  their  heirs  and  assigns : 
Provided  always,  that,  if  the  mortgagors,  or  the  persons 
or  person  for  the  time  being  carrying  on  or  having 
carried  on  business  in   the  name  of  the  said  firm  of 
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A-  &  Co.,  or  any  of  them,  their  or  any  of  their  heirs, 
execntors,  administrators,  or  assigns  shall,  on  demand 
made  or  left  as  aforesaid,  or  without  such  demand  having 
been  made  or  left,  pay  to  the  bankers  or  the  persons  or 
person  for  the  time  being  carrying  on  business  in  the 
name  of  the  said  firm  of  E.  &  Co.,  or  to  one  of  the 
cashiers  for  the  time  being  of  the  said  bank  the  aforesaid 
balanoe  [which,  on  the  account  current  of  the  said  firm 
of  A.  &  Co.  with  the  said  bank,  shall  for  the  time  being 
be  owing  for  bills,  notes,  and  drafts,  accepted,  paid,  or 
discounted,  and  for  other  loans,  credits  or  advances  made 
to  or  for  the  accommodation  or  at  the  request  of  the 
mortgagors,  or  the  persons  or  person  for  the  time  being 
carrying  on  business  in  the  name  of  the  said  firm  of 
A-  &  Co.,  and  for  interest,  commission,  and  other  lawful 
charges],  together  with  (in  the  case  of  such  demand  as 
aforesaid  having  been  made  or  left)  interest  on  such 
balance  from  the  day  of  such  demand  having  been  made 

or  left  till  the  actual  payment  thereof,  at  the  rate  of 

per  cent,  per  annum,  then  the  bankers  or  the  survivors  or 
survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  their  or  his  assigns,  shall  at  any  time  after 
such  payment  shall  have  been  so  made,  upon  the  request 
and  at  the  cost  of  the  mortgagors,  their  heirs,  executors, 
administrators,  or  assigns,  reconvey  the  said  premises 
hereinbefore  granted  unto  the  mortgagors,  their  heirs  or 
assigns,  or  as  they  shall  direct  {a).  And  the  mortgagors 
do,  and  as  separate  covenants  every  two  of  them  do,  and 
each  of  them  doth  hereby  covenant  with  the  bankers,  that 
they  the  mortgagors  or  the  persons  or  person  for  the  time 
beiug  carrying  on  business  in  the  name  of  the  said  firm  of 
A.  &  Co.,  their  or  some  or  one  of  their  heirs,  executors, 
admimstrators,  or  assigns,  will,  during  the  continuance  of 
the  present  security,  keep  the  said  premises  in  a  good  state 
of  repair  and  in  perfect  working  order,  and  also  insured 

(a)  It  is  conceived  that,  regaid  being  had  to  the  Conv.  Act,  1881 
(App.  IV.,  in/ra\  8.  80,  this  is  the  proper  form. 


Pbeoedeht 
LX. 

BT  PABTNEBS 
TO  ▲  HASH. 


Joint  and 
several 
ooyenants  by 
mortgagors. 


To  keep 
premises  in 
repair,  and 
InMired 
against  fire; 


Digitized  by 


Google 


266 


MORTGAGES. 


PSBOEDBHT 

LX. 

BT  PABTNZB8 
TO  ▲  BANK. 


— and  applj 
policy  monies 
in  making 
good  damage; 

— and  that,  in 
default  by 
mortgagors, 
the  mort- 
gagees may 
insure  and 
repair. 


As  to  power 
of  sale. 


Beeeiptof 
cashier  of 
bank  to  be  a 
disoharge  for 
thepurohase- 
money. 


against  loss  or  damage  by  fire  in  the  sum  of  £ at  the 

least,  in  such  office  or  offices  as  the  bankers  or  the  persons 
or  person  for  the  time  being  carrying  on  business  in  the 
name  of  the  said  firm  of  E.  &  Co.,  or  the  manager  for  the 
time  being  of  the  said  bank  shall  have  approved  of,  and 
will  punctually  pay  all  premiums  and  simis  of  money 
necessary  for  such  purpose;  and  will,  at  any  time  on 
demand  made  or  left  as  aforesaid,  produce  to  the  bankers 
or  the  persons  or  person  for  the  time  being  carrying  on 
business  in  the  name  of  the  said  firm  of  E.  &  Co.,  or  the 
manager  for  the  time  being  of  the  said  bank,  or  any  other 
officer  for  the  time  being  of  the  said  bank,  or  leave  at  the 

banking  house  for  the  time  being  in ,  the  policy  or 

policies  of  such  insurance,  and  the  receipt  for  every  such 
payment,  and  will  apply  all  monies  which  may  be  received 
by  virtue  of  any  such  policy  in  making  good  the  loss  or 
damage :  And  also,  that,  if  default  shall  be  made  in  keep- 
ing the  said  premises  in  such  repair  and  working  order  or 
insured  as  aforesaid,  the  bankers  or  the  persons  or  person 
for  the  time  being  carrying  on  business  in  the  name  of 
the  said  firm  of  E.  &  Co.,  may  enter  and  put  into  and 
keep  in  repair  and  working  order  the  said  premises,  or  (as 
the  case  may  require)  insure,  and  keep  insured,  the  same 

in  any  sum  not  exceeding  the  sum  of  £ ,  and  may 

carry  any  monies  expended  for  that  purpose  to  the  credit 
of  the  said  firm  of  E.  &  Co.  on  the  said  account  current  of 
the  said  firm  of  A.  &  Co.  And  it  is  hereby  provided 
and  declared,  that  the  power  of  sale  in  these  presents  by 
statute  implied  shall  be  exeroiseable  at  any  time  after  the 
execution  of  these  presents,  without  any  further  consent 
on  the  part  of  the  mortgagors  or  any  of  them,  their  or 
any  of  their  executors,  administrators,  or  assigns,  or  of 
any  other  person.  And  it  is  hereby  also  declared,  that> 
upon  any  such  sale  as  aforesaid,  the  receipt  of  any  of 
the  cashiers  for  the  time  being  of  the  said  bank  for  the 
purchase-monies  of  the  premises  sold,  shall  effectually 
disoharge  the  purchaser  or  purchasers  therefrom,  and  from 
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heing  oonoerned  to  see  to  the  application,  or  being  answer-    Fseosdent 

able  for  any  loss  or  misapplication  thereof.     \_C(wenant         1 

against  registration,  supraj  p.  234.]      Provided  always,    b^  pamwebs 

and  it  is  hereby  declared,  that  the  bankers,  or  any  of '-^ 

them,  their  or  any  of  their  executors,  administrators,  or  Jj^t^to^^* 
assigns,  shall  not  be  answerable  or  accountable  for  any  answerable 
involuntary  losses  which  may  happen  in  or  about  the  tMy^oMes!' 
execution  of  any  of  the  powers  and  trusts  herein  con- 
tained or  otherwise  vested  in  them  or  any  of  them  as 
mortgagees  or  mortgagee  under  these  presents.      Pro-  Declaration  aa 
viDED   ALWAYS,  and  it    is  hereby  declared,  that  these  of  the"* 
presents  are  intended  to  be  a  security  for  the  balance  for  »«c^*y- 
the  time  being  owing  on  the  account  current  of  the  said 
firm  of  A.  &  Co.  to  the  said  firm  of  E.  &  Co.,  whether 
the  same  firms  respectively  shall  consist  of  the  present 
members  thereof  respectively  or  of  any  of  them,  or  of 
them  or  any  of  them  together  with  any  other  person  or 
persons,  or  of  any  other  person  or  persons  only,  and  not- 
withstanding any  change  whatsoever  in  the  condition  of 
the  same  respective  firms.     In  witness,  &c.  (a), 

THE  SCHEDULE  above  ref  eired  to. 

(a)  The  stamp  must  be  sufficient  to  cover  the  total  amount 
intended  to  he  secured.  And  it  should  he  home  in  mind  that  the 
account  must  he  closed  if  and  when  notice  of  a  second  mortgage  is 
received.  See  Bradford  Banking  Co,  v.  BriggSy  31  Ch.  D.  19;  12 
App.  Cas.  29;  West  v.  Williams,  [1899]  1  Ch.  132.  As  to  what 
amounts  to  a  closing  of  the  account,  see  Berry  v.  Halifax,  <frc.  Co., 
Ltd.,  [1901]  1  Ch.  188.  It  is  conceived  that  where  the  land  is 
r^^istered  under  the  Land  Transfer  Acts,  1875  and  1897  (see  supra, 
p.  80  et  seq,),  the  hank  will  take  a  mortgage  in  this  form  with  the 
following  addition,  and  also  a  registered  charge  for  the  amount 
covered  hy  the  stamp  according  to  Form  44  of  the  Bules,  with 
tiie  necessary  modifications  and  the  special  stipulations,  A.  (1) 
and  B.  (4)  :— 

"And  rr  is  hereby  agreed  and  declared,  that  the  Registered 

charge  No. for pounds  [£ ],  Beoured  on  S'tute. 

the  premises  hereby  mortgaged,  being  [part  of\  the  land  Beourity  upon 

comprised  in  the  title,  No. in  the  parish  [fir  extra  this  mort-*^ 

gage. 
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Peeokdent 
LXI. 

OP  A  POLICY 
OF  A8SX7BANOB. 

Parties. 


Witnessetli. 


Assi^ment 
of  policy. 


LXI. 

Mortgage  of  a  Policy  of  Assurance  for  securing  a  Sum 

ALREADY  DUE  and  FuTURB  ADVANCES  (d). 

This  INDENTTTRE,  made,  &o.,  BETWEEN  A.,  of,  &o. 
[^mortgagor']  (hereinafter  called  the  mortgagor),  of  the  one 
part,  and  B.,  of,  &o.  [^inortgagee^  (hereinafter  called  the 
mortgagee),  of  the  other  part;    Witnesseth,  that,  in 

consideration  of  £ owing  by  the  mortgagor  to  the 

mortgagee,  he  the  mortgagor,  as  beneficial  owner,  doth 
hereby  assign  unto  the  mortgagee,  all  that  policy  of 
assurance  on  the  life  of  the  mortgagor,  granted  by  the 

Assurance  Society,  dated  the  day  of  - 

numbered  ,  for  the  sum  of  £ ,  and  under 

annual  premium  of  £ ,  and  all  monies  assured  or  to 

become  payable  by  or  under  the  said  policy,  and  the  full 


the 


parochial  place]  of  ,  in  the  district  of    ,  and 

county  of ,  shall  operate  and  take  effect  as  a  seouriiy 

for  the  principal  monies  and  interest  intended  to  be  hereby 
secured  upon  the  terms,  and  subject  to  the  provisions  herein 
expressed  and  contained.** 

Other  forms  connected  with  a  registered  charge  will  be  found  in 
Precedents  LXX.  and  LXXI.,  infra, 

(a)  As  to  mortgages  for  securing  further  advances,  see  Davidson's 
Preo.  Conv.  4th  ed.  vol.  ii.  pt.  ii.  pp.  260  and  280,  n.  (m).  Any 
proviso  limiting  the  amount  recoverable  under  such  a  mortgage, 
appears  to  be  better  omitted,  since  under  sect.  88  of  the  Stamp 
Act,  1891  (54  &  55  Vict.  c.  39),  the  deed  will  be  a  good  security 
for  whatever  amount  the  ad  valorem  stamp  will  carry ;  and  (if  the 
proviso  be  omitted)  the  amount  may  be  extended  by  increasing  the 
stamp.  Observe  that  this  section  exempts  from  the  ad  valorem 
duty  on  a  mortgage  security  (amongst  other  monies)  money  to  be 
advanced  for  keeping  up  any  policy  of  life  assurance  comprised  in 
such  security,  or  for  efPecting  in  lieu  thereof  any  new  policy. 

Notice  of  the  assignment  of  a  policy  of  assurance  should  be  given 
to  the  office  by  which  it  is  granted.    See  p.  220,  n.  (a),  supra. 
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benefit  thereof  (a),  to  hold  the  premises  unto  the  mort-     Pmokdent 

gagee.     Pkovided  always,  that,  if  the  mortgagor  shall         ; 

pay  to  the  mortgagee  the  sum  of  £ [the  sum  already    op  a  policy 

owiag]y  with  interest  for  the  same  in  the  meantime  at .' 

the  rate  of  £ —  per  cent,  per  annum,  on  the day  of         "dum. 

next,  and  shall  also,  on  such day  of ,  or  redemption. 

day  of ,  as  shall  happen  next  after  the  time  of 

the  same  respectively  being  advanced  or  becoming  due, 
pay  to  him  such  other  monies  as  may  be  advanced  by 
him  to  or  on  account  of,  or  may  become  due  to  him  from 
the  mortgagor,  with  interest  thereon  at  the  rate  aforesaid, 
from  the  time  or  times  of  the  same  respectively  being 
advanced  or  becoming  due,  then  the  mortgagee  will,  at 
any  time  thereafter,  upon  the  request  and  at  the  cost  of 
the  mortgagor,  assign  the  said  policy  and  premises  to  the 
mortgagor  as  he  shall  direct  (6).    And  the  mortgagor  Covenant  to 

paj  principal 
and  interest ; 

(a)  See  iupra^  p.  219,  nn.,  as  to  assignments  of  policies  of 
assurance. 

(6)  The  subjoined  clauses  were  formerly  inserted  in  this  place, 
but  seem  to  be  rendered  unnecessary  by  sect.  22  of  the  Ck>nT.  Act, 
1681  (App.  rV.,  infra). 

"And  it  is  hekeby  declared,  that,  if  the  mortgagee  Trusts  of 
shall  receive  any  monies  under  the  said  policy,  he  shall  *^®  policy, 
thereout,  in  the  first  place,  pay  the  expenses  incurred  in 
recovering  the  same  or  otherwise,  in  relation  to  the  pre- 
mises ;  And,  in  the  next  place,  apply  such  monies  in  or 
towards  satisfaction  of  the  monies  for  the  time  being 
owing  on  the  security  of  these  presents;   and  then  pay 
the  surplus  (if  any)  of  the  said  monies  to  become  pay- 
able under  the  said  policy  to  the  mortgagor.    And  it  is  Mortgagee's 
HEREBY  DECLAKED,  that  the  receipt  of  the  mortgagee  for  rec?ip^  *o  be 

.  .  ft  diacnarge  to 

any  monies  payable  under  the  said  policy  shall  efPec-  the  Assurance 
taally  discharge  the  said  Assurance  Society,  and  all  other    **^^^y* 
peisons  from  being  ooncemed  to  see  to  the  application 
thereof,  or  from  being  bound  to  see  whether  default  has 
been  made  in  payment  of  any  money  intended  to  be 
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— and  interest 
after  default ; 


not  to  vitiate 
poUoy; 


— ^if  vitiated, 
to  effect  new 
policy; 


doth  hereby  covenant  with  the  mortgagee,  that  he,  the 
mortgagor,  will  pay  unto  the  mortgagee  the  said  sum  of 

£ [the  sum  already  omng]^  together  with  interest  for 

the  same  in  the  meantime,  at  the  rate  of  £ —  per  cent, 

per  annum,  on  the  said day  of next,  and  will 

also,  on  such day  of ,  or day  of (a), 

as  shall  happen  next  after  the  time  of  the  same  respec- 
tively being  advanced  or  becoming  due,  pay  to  him  such 
other  monies  (if  any)  as  may  be  advanced  by  him  to  or  on 
accoimt  of,  or  may  become  due  to  him  from  the  mortgagor 
with  interest  thereon,  at  the  rate  aforesaid,  from  the  time 
or  times  of   the  same  respectively  being  advanced    or 

becoming  due :  and  also  if  the  said  sum  of  £ [the 

8tim  already  owing'],  or  any  simi  which  may  hereafter  be 
advanced  or  become  due  as  aforesaid,  shall  remain  unpaid 
after  the  day  hereinbefore  appointed  for  payment  thereof 
respectively,  will  so  long  as  the  same  simi,  or  any  part 
thereof,  shall  remain  unpaid,  pay  to  the  mortgagee  interest 
for  the  principal  sum  for  the  time  being  remaining 
impaid,   at  the  rate  of  £ —  per  cent,   per  annum,  by 

equal  half-yearly  payments,  on  the day  of ,  and 

the day  of :  And  further,  that  he  the  mort- 
gagor will  not  do  or  suffer  anything  whereby  the  said 
policy  may  become  void  or  voidable,  or  the  mortgagee 
be  hindered  from  receiving  all  or  any  of  the  monies 
assured  by  or  to  become  payable  imder  the  same;  and 
THAT  if  the  said  policy,  or  any  policy  to  be  effected  as 
hereinafter  provided,  shall  become  void,  the  mortgagor 
will  immediately  effect  a  new  policy  or  policies  on  his 
life,  in  the  name  of  the  mortgagee,  for  a  sum  or  sums  not 

less  in  the  whole  than  the  sum  of  £ ;  and  that  if  any 

such  policy  as  aforesaid  shall  become  voidable  the  mort- 
gagor will  forthwith  restore  the  same ;  and  that  every  such 


hereby  secured,  or  whether  any  money  remains  on  the 
security  of  these  presents." 

(a)  The  two  half-yearly  days  for  payment  of  interest. 
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new  polioy,  and  the  monies  to  become  payable  imder  the    F&bgbdbnt 
same,  shidl  be  subject  to  the  proviso  for  redemption  here-        ^Zl 
inbef  ore  contained,  and  to  the  trusts  applicable  by  virtue    of  a  pouot 

•  OF  A6SUSAN0B 

of  these  presents  to  the  said  existing  policy  of  assurance, 1 


and  the  monies  to  become  payable  imder  the  same,  and 
shall  be  saleable  under  the  statutory  power  in  that  behalf 
in  the  same  manner  in  all  respects  as  if  originally  com- 
prised in  these  presents  (a) ;  and  that  he  the  mortgagor  —to  pay  the 

will,  from  time  to  time,  pay  the  said  premium  of  £ ,  and  re^' 

and  any  other  premiums  or  simis  for  the  time  beinff  neces-  ^*^  interest, 
sary  for  keepmg  on  foot  the  said  existing  pohcy,  and  any  expended  by- 
policy  to  be  effected  as  aforesaid,  on  the  first  day  on  which  kw^^f^"^ 
the  same  respectively  ought  to  be  paid,  and  forthwith  deliver  *oot  policy ; 
the  receipt  for  every  such  payment  to  the  mortgagee,  and  that 
the  mortgagor  will,  on  demand,  repay  to  the  mortgagee  all 
monies  (if  any)  which  shall  be  expended  by  him  in  keeping 
on  foot  the  said  existing  policy,  or  effecting  or  keeping  on 
foot  any  such  new  policy  as  aforesaid,  with  interest  thereon, 
at  the  rate  aforesaid,  from  the  time  or  respective  times  of 
the  same  having  been  expended;  And  that,  until  such  — thattiU 
monies  shall  be  repaid  with  interest,  the  said  existing  ^m/S^L^ 
policy,  and  any  new  policy  to  be  effected  as  aforesaid,  and  ^^rgeon 
the  monies  to  become  payable  imder  the  same  respectively 
shall  be  charged  with  the  payment  thereof.    And  it  is  Power  to 
HEREBY  DECLARED  that  any  sale,  under  the  statutory  power  *^^^®^ 
in  that  behalf,  either  of  the  said  existing  policy  or  of  any 
new  policy  to  be  effected  as  aforesaid,  may  be  made,  either 
by  way  of  surrender  to  the  office  by  which  the  same  respec- 
tively has  been  or  may  be  granted,  or  otherwise  (b) ,   [^Mort- 

(a)  These  covenants — not  to  vitiate  the  policy,  and  to  effect  a 
new  policy — may  be  dispensed  with,  if  the  mortgagee  chooses  to 
rely  wholly  on  tiie  existing  policy.  Otherwise  it  is  desirable  to 
have  a  specific  engagement  by  the  mortgagor  to  keep  an  assurance 
subsisting. 

The  words  referring  to  a  sale  imder  the  statutory  power  are 
probably  not  actually  necessary.    See  sect.  19  of  the  Act. 

(h)  If  the  mortgage  is  made  to  the  trustees  of  the  assurance 
society  or  to  the  society  itself,  add  here : — 

"  And  in  the  event  of  such  sale  being  made  by  way  of 
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Pbbckdent    gageeh  indemnity  clause^  supra,  p.  234;  Interpretation  clause j 


LXI. 


;        p.  228.]    In  witness,  &o. 


OF  A  POIJOT 
OF  ASBITBANOB. 


Pbeoedrnt 
LXII. 

OF  AN  ESTATB 

FOB  LIFE  AND 

POLICY  OF 

A88XXBAN0E. 

Parties. 


Recital  of 
settlement 
creating  the 
life  estate; 


LXII. 

Mortgage  of  an  Estate  for  Life  and  a  Policy  of 
Assurance  to  several.  Variations  for  a  Stock 
Mortgage  (a). 

This  INDENTUEE,  made  the day  of ,  19—, 

between  a.,  of,  &e.  \mortgagor\  (hereinafter  called  the 
mortgagor),  of  the  one  part,  and  B.,  of,  &c.,  C,  of,  &o., 
and  D.,  of,  &c.  \mortgagees\  (hereinafter  called  the  mort- 
gagees), of  the  other  part.     Whereas  by  an  indenture 

dated  the day  of  ,  and  expressed  to  be  made 

between  [^parties'],  the  hereditaments  hereinafter  granted 
were,  in  exercise  of  a  power  therein  referred  to,  appointed, 
and  granted,  to  the  use  of  the  mortgagor  and  his  assigns 


surrender  to  themselves,  the  same  shall  be  valid  and  irnim- 
peachable  if  made  at  the  customary  surrender  value  as 
ascertained  by  the  tables  for  the  time  being  in  use  by  them 
or  fixed  by  their  actuary  or  other  proper  oflSoer  for  the 
time  being." 

It  is  also  usual  in  mortgages  of  that  description  to  provide  that 
the  principal  monies  and  interest  shall  be  paid  at  the  principal 
office  for  the  time  being  of  the  society.  With  respect  to  a  mort- 
gage of  this  kind  to  the  society,  it  should  be  observed  that  its 
effect  may  be  to  extinguish  the  policy  at  law,  and  that  a  charge  on 
the  policy  is  for  this  reason  preferable.  But  such  mortgages  are 
nevertheless  often  taken,  and  of  course  there  is  no  extinguishment 
in  equity. 

(o)  In  this  Precedent  the  policy  is  assumed  to  be  in  the  name  of 
the  mortgagor,  but  in  the  next  Precedent  the  policy  is  assumed  to 
have  been  effected  in  the  name  of  the  mortgagee,  as  is  sometimes 
done  when  the  policy  is  effected  contemporaneously  with  the  mort- 
gage, though  it  is  more  usual  now  to  effect  the  policy  in  the  name 
of  the  mortgagor.  Where  the  land  is  registered,  see  the  observa- 
tions, euprat  pp.  100 — 102. 
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during  his  life,  without  impeaclimeiit  of  waste.     And    Pbeobdent 
WHEREAS  the  mortgagor  is  entitled  to  the  policy  of  assur-       ^__* 
anoe  on  his  own  life,  hereinafter  assigned.   And  whereas  of  an  estate 
the  mortgagees  have  agreed  to  lend  to  the  mortgagor  the     policy  op 

sum  of  £ (a),  upon  having  the  repayment  thereof,    ^bsu^axce. 

with  interest  at  the  rate  hereinafter  mentioned,  secured  — that  mort- 
in  manner  hereinafter  appearing.     Now  this  indenture  ^^t^to 
WITNESSETH,  that,  in  pursuance  of  the  said  agreement,  and  policy ; 

in  consideration  of  £ ,  this  day  paid  to  the  mortgagor  ^^t^^e 

by  the  mortgagees,  out  of  monies  belonging  to  them  on  a  mor^g;age. 
joint  account  (the  receipt  of  which  sum  the  mortgagor  doth  Witneeeeth. 
hereby  acknowledge),  he  the  mortgagor  as  beneficial  ^^^°^' 
OWNER  doth  hereby  grant,  bargain,  sell  (A),  and  demise  Receipt, 
nnto  the  mortgagees  Iparcels^  supra ^  pp.  131,  156,  &c.],  Grant  of 
TO  hold  the  premises  unto  the  mortgagees  for  the  term  of  ^®  ©s***®. 
ninety-nine  years  from  the  date  hereof,  if  the  mortgagor  for termof 
shall  so  long  live,  without  impeachment  of  waste.    And  y®a"- 
THIS  indenture  ALSO  WITNESSETH,  that,  in  further  pur-  Wi*^®^^®*^- 
suance  of  the  said  agreement,  and  for  the  consideration  Assigmnent 
aforesaid,  &c.  [assignment  of  policy^  p.  219,  supra^  mutatis  ^J^.  ^^1 
mutandis'].     Provided  always,  that,  if  the  mortgagor  redemption. 

(a)  The  principal  sum. 

(h)  The  words  ** bargain  and  sell"  will,  without  enrolment  in 
this  case,  give  the  mortgagee  an  actual  estate  without  entry.  As 
to  the  effect  of  the  Statute  of  Uses  in  vesting  an  actual  estate  with- 
out entry,  see  Heelts  v.  BlaiUj  18  Com.  B.,  N.  S.  90;  Orme's  Ccue^ 
L.  E.  8  C.  P.  281 ;  Hadjield's  Case,  ibid.  306 ;  and  Lowcock  v. 
Overseers  of  Broughton,  12  Q.  B.  D.  369.  The  life  estate  is  demised 
in  order  to  avoid  the  risk  of  destroying  annexed  powers  of  leasing 
and  the  like,  though  it  seems  dear  that  an  assignment  of  the  life 
estate  would  not  affect  such  powers  further  than  by  preventing 
them  from  being  exercised  to  the  prejudice  of  the  assignee  {Alex^ 
ander  v.  Mills,  L.  E.  6  Ch.  124 ;  Hardaker  v.  Moorhouse,  26  Ch.  D. 
417;  Re  Bedingfield  &  Herring's  Contract,  [1893]  2  Oh.  332;  Earl 
of  Lonsdale  v.  Lowther,  [1900]  2  Ch.  687 ;  and  see  Re  Cooper, 
Cooper  V.  Slight,  27  Ch.  D.  665),  as  in  effect  is  provided  by  the 
Settled  Land  Act,  1882,  App.  Vil.,  infra,  with  reference  to  the 
statutory  powers.  See  also  Be  Wrighfs  Trustees  &  Marshall,  28 
Ch.  D.  93. 
D.— c.P.  18 
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Pbeoedent 
LXII. 

OF  AN  ICSTATB 

FOB  LIFE  AND 

POLICY  OF 

ASSimANCB. 


Covenants  by 
mortgagor 
not  to  vitiate 
the  polioy ; 


—if  vitiated, 
to  effect  new 
policy; 


—to  pay  the 
premitiins  i 


shall,  on  the day  of next,  pay  to  the  mortgagees 

the  sum  of  £ ,  with  interest  for  the  same,  in  the  mean- 
time, at  the  rate  of  £ —  per  cent,  per  annum,  then  the 
mortgagees  shall,  at  any  time  thereafter,  upon  the  request 
and  at  the  oost  of  the  mortgagor,  surrender  the  said 
premises  hereinbefore  demised,  and  re-assign  the  said  pre- 
mises hereinbefore  assigned,  imto  the  mortgagor,  or  as  he 
shall  direct.  [^Tfnists  {if  desired)  of  the  policy^  and  mort' 
gagees  receipt  clause y  substituting  ^^  moTtgSLgees^^  for  "mort- 
gagee," supra^  p.  269,  n.  Covenant  by  the  mortgagor  for  pay^ 
ment  of  principal  and  interest  ^  and  of  interest  after  defatUfy  supra^ 
pp.  239,  240.]  And  the  mortgagor  doth  hereby  covenant 
with  the  mortgagees,  that  he  the  mortgagor  will  not  do  or 
suffer  anything  whereby  the  said  policy  of  assurance  may 
become  void  or  voidable,  or  the  mortgagees  be  hindered 
from  receiving  all  or  any  of  the  monies  assured,  or  to 
become  payable  under  the  same.  And  that  if  the  said 
policy  or  any  policy  to  be  effected  as  hereinafter  provided 
shall  become  voidable,  the  mortgagor  will  forthwith  at  his 
own  cost,  do  all  things  necessary  for  restoring  and  keeping 
on  foot  the  same.  And  that  if  the  said  policy  or  any 
such  policy  as  aforesaid  shall  become  void,  the  mortgagor 
will  immediately  effect  a  new  policy  or  policies  on  his  Uf e, 
in  the  names  of  the  mortgagees,  or  such  name  or  names 
as  they  shall  direct,  in  such  sum  or  sums  of  money  as  shaU 
amount  to  the  sum  which  would  have  been  payable  imder 
the  policy  which  shall  have  become  void  if  the  mortgagor 
had  then  died.  And  that  every  such  new  policy  and  the 
monies  to  become  payable  imder  the  same,  shall  be  sub- 
ject to  the  proviso  for  redemption  hereinbefore  contained, 
and  to  the  trusts  and  powers  applicable  by  virtue  of  these 
presents  to  the  said  policy  of  assurance  hereinbefore 
assigned,  and  the  monies  to  become  payable  under  the 
same  {a).  And  that  he  the  mortgagor  will,  from  time  to 
time,  pay  the  said  premium  of  £ ,  and  any  other  pre- 


(a)  See  aifpra,  p.  271,  n.  (a). 
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minms  or  sums  for  the  time  being  necessary  for  keeping     Pbecedbht 
on  foot  the  said  policy  hereinbefore  assigned,  and  any  new       ^^^^' 
I)olioy  to  be  effected  as  aforesaid,  on  the  first  day  on  which   op  aw  estatb 
the  same  respectively  ought  to  be  paid,  and  forthwith     poucyop 
deliver  to  the  mortgagees  the  receipt  for  every  such  pay-    ^bsu^ahoe. 
ment.    And  that  the  mortgagor  will,  on  demand,  repay  to  —and  repay 
the  mortgagees  all  monies  (if  any)  which  shall  be  expended  S*mooier"* 
by  them  in  keeping  on  foot  the  said  policy  hereinbefore  expended  by 
assigned  or  effecting  or  keeping  on  foot  any  such  new  policy  gagees  in 
as  aforesaid,  and  all  costs  and  expenses  incurred  by  them  £  ®®PS^  ^^ 
in  relation  to  the  premises,  with  interest  thereon  at  the  policy. 
rate  aforesaid  from  the  time  or  respective  times  of  the 
same  having  been  expended  or  incurred.    And  that  until  That  unta 
such  monies  shall  be  repaid  with  interest  as  aforesaid,  the  ^STesh^  be^ 
said  premises  hereinbefore  demised  and  assigned  respeo-  <^ftrfi:ed  on 
tively,  and  the  monies  to  become  payable  under  the  said 
policy  hereinbefore  assigned,  or  any  new  policy  to  be  effected 
as  aforesaid,  shall  be  charged  with  the  payment  thereof. 
\_Potcer  to  surrender  policies^  covenant  against  registration,  and 
mortgagees^  indemnity  clausey  supra,  pp.  271, 234, 240.]   Pro-  Proviso  as  to 
viDED  ALWAYS,  and  it  is  hereby  agreed  that  nothing  herein  ^^^^^der 
contained  shall  aflfect  any  of  the  powers  by  the  Settled  settlement 
Land  Acts,  1882  to  1890,  or  by  the  said  indenture  of  the  Land  Acts. 

day  of  ,  or  by  reference  thereto  or  otherwise 

given  to  or  vested  in  the  mortgagor,  of  leasing,  selling,  or 
exchanging,  or  of  consenting  to  leases,  sales,  or  exchanges 
of  the  premises  hereinbefore  demised,  or  of  jointuring  or 
charging  portions  or  of  any  other  description ;  but  all  such 
powers  shall  be  exerciseable  as  if  these  presents  had  not 
been  executed,  so  nevertheless  that  the  life  estate  or 
interest  of  the  mortgagor  in  the  rents  and  profits  of  the 
said  premises  and  in  all  hereditaments,  monies,  stocks, 
funds,  shares  and  securities  or  other  property  which,  by 
means  or  in  consequence  of  any  sale  or  exchange  or  other 
exercise  of  any  such  powers,  may  be  substituted  for  the 
said  premises  or  any  part  thereof  shall  be  subject  in  equity 

18(2) 
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Pmoedbht    to  the  present  security  (a).     ^Interpretation  clauaey  supra^ 


Lxn, 

0FANB8TATB 

FOBLIFB  AND 

POLIOTOP 

AS8T7BANOB. 


p.  240]  (6).    In  witness,  &e. 

THE  SCHEDULE  above  referred  to. 

(a)  This  prpyision  is  often  objected  to  by  mortgagees,  but  it  is 
not  imusoal,  and  the  oircumstances  of  some  settled  estates  are  such 
as  to  render  it  almost  essential. 

(6)  If  it  is  desired  to  secure  the  retransfer  of  stock  sold  to  raise 
the  sum  advanced,  the  following  clause  (which  seems  preferable,  at 
least  where  trustees  are  concerned,  to  the  ordinary  stock  mortgage, 
as  to  which  see  Davidson's  Prec.  Conv.,  vol.  ii.  pt.  ii.  4th  ed- 
p.  624,  n.  (o),  and  Brcmley  v.  Kelly,  39  L.  J.  Oh.  274)  may  be 
inserted  before  the  interpretation  clause : —     ■ 

Provision  for       «  PROVIDED  ALWAYS,  that  the  mortgagees  may  elect,  in  lieu 
stock  in  lien     of  the  payment  to  them,  pursuant  to  the  covenant  herein- 

^  P*^^^*  before  contained,  of  the  said  sum  of  £ [the  sum 

advanced']^  or  so  much  thereof  as  shall  for  the  time  being 
remain  unpaid,  to  have  the  sum  of  £ Two-and-a- 
half  per  Cent.  Consolidated  Stock  [the  amount  of  stock 
sold']  transferred  into  their  names,  and  that  in  the  event 

of  such  election  being  made,  the  sum  of  £ like  stock 

shall  be  taken  by  the  mortgagees  in  full  satisfaction  of  the 

said  sum  of  £ [the  sum  advanced']  hereby  secured,  and 

all  covenants  and  provisions  herein  contained,  or  by  statute 
implied  for  securing  and  enforcing  the  payment  of  the  said 

sum  of  £ [the  sum  advanced]  (including  the  power  for 

the  mortgagees  to  apply  in  satisfaction  thereof  monies 
produced  by  a  sale  imder  the  statutory  power  of  sale), 
shall  be  applicable  for  securing  and  enforcing  the  transfer 

into  the  names  of  the  mortgagees,  of  the  said  sum  of  £ 

like  stock  as  aforesaid, and  that  such  election  maybe  made 
by  the  mortgagees  at  any  time  until  the  whole  of  the  said 

sum  of  £ [the  sum  advanced]  shall  have  been  actually 

repaid  to  them,  and  so  that  if  a  part  only  of  the  said  sum 
of  £ [the  sum  advanced]  shall  remain  unpaid,  a  pro- 
portionate part  of  the  said  sum  of  £ like  stock  shall 

be  transferable  in  satisfaction  of  the  principal  sum  so 
remaining  unpaid." 
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LXIIL 


MOBTGAGE  of  a  CONTINGENT  EsTATE  in  FREEHOLDS,  and        ^^^^^ 

of  a  Policy  of  Assurance  {a).  — - 

JY\  OP  A  OONTIN- 

ImS  INDENTURE,  made,  &o.,  between  A.,  of,  &o.  ^l^^^ 


AND  POLICY  OF 


\i)iortgagor\  (hereinafter  called  the  mortgagor),  of  the  one    asstteancb. 


part,  and  B.,  of,  &c.  \mortgagee\   (hereinafter  called  the  Parties, 
mortgagee),  of  the  other  part.     Whereas,  &c.  \recite  the  Becitaiof 
creation  of  the  contingent  estate;  see  recital,  supra^  p.  177,  ^te^"^ 
ichich  must  be  here  modified  so  as  to  apply  to  freeholds']. 
And  whereas  the  mortgagee  has  agreed  to  lend  to  the  — ^^  agree- 

mortgagor  the  sum  of ,  upon  having  the  repayment  mortgage; 

of   the    same  with    interest,  as  hereinafter   mentioned,   ' 
seeured  in  manner  hereinafter  appearing.    And  whereas,  ^f^gsuran^ 
as  part  of  the  said  intended  security,  the  mortgagor  has  having  been 
effected  an  insurance,  in  the  name  of  the  mortgagee,  ®  ^ 

with  the Assurance  Society,  by  a  policy  numbered 

,  dated ,  under  the  annual  premium  of  £ , 

and   for    the    sum    of    £ to    become    payable    if 

the  mortgagor    shall  die  in   the  lifetime  of    the    said 

(6).      Now   THIS    indenture   WITNESSETH,  that,   &C.   Witnesseth. 

[statement  of  and  receipt  for  consideration^  supra,  p.  233], 

he  the  mortgagor  as  beneficial  owner  (c)  doth  hereby  Conveyance  of 

grant  and  dispose  of  (d)  unto  the  mortgagee,  his  heirs 

and   assigns,    all    that,    &c.    [see    the   parcels,    supra, 

p.    177],   TO    HOLD    the    premises    unto    and   to   the  Habendum. 

USE  of    the   mortgagee,  his  heirs  and  assigns,  subject 

to  the  estate  for  life   therein   of    the  said  ,  and 

to  the  contingency  of  the  estate  and  interest  therein  of 
the  mortgagor  being  defeated  by  his  death  in  the  lifetime 

(a)  See  n.  (a)  at  p.  272,  supra, 

(6)  The  tenant  for  life  and  mother  of  the  mortgagor.  See  supra^ 
p.  177. 

(c)  See  «ttpra,  p.  233,  n.  (6). 

(i)  See  the  words  of  sect.  6  of  the  statute  8  &  9  Yict.  c.  106 
(App.  I.,  infra). 
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Pebcedknt    of  the  said .     Provided  alwats,  that  if  the  mort- 

'       gagor  shall  pay  to  the  mortgagee  the  sum  of  £ ,  with 

OF  A  ooNTiN-   interest  for  the  same  in  the  meantime  at  the  rate  of  £ — 

QENT  E8TATB 

AND  POLICY  OP  P^r  cent,  per  annum,  on  the day  of  next,  then 

J^^^^^^  the  mortgagee  will,  at  any  time  thereafter,  upon  the 
Proviso  for  request  and  at  the  cost  of  the  mortgagor,  re-convey  the 
"^  ^^^'  said  premises  (subject  as  aforesaid)  unto  the  mortgagor, 
his  heirs  and  assigns,  and  assign  the  aforesaid  policy  of 
assurance,  and  the  monies  assured  or  to  become  payable 
unto  the  same,  unto  the  mortgagor,  his  executors,  adminis- 
trators, or  assigns,  or  as  he  or  they  shall  respectively  direct, 
TruBteimd  ^Trusts  of  the  policy y  supra,  p.  269,  n.  {if  desired)  ;  covenant 
to  pay  principal  and  interest,  and  interest  if  the  principal 
remain  unpaid  after  the  day  appointed^  supra,  pp.  233,  234  ; 
Variation  of  covenants  as  to  the  policy,  supra,  pp.  270,  271.]  And  rr  is 
power  of  sale.  HEREBY  DECLABED,  that  any  Sale  under  the  statutory 
power  in  that  behalf,  either  of  the  said  existing  policy,  or 
any  new  policy  to  be  effected  as  aforesaid,  may  be  made 
either  by  way  of  surrender  to  the  office  by  which  the  same 
has  been  or  may  be  granted,  or  otherwise  (a),  and  that  the 
residue  of  the  money  which  shall  arise  from  any  sale 
under  the  statutory  power  in  that  behalf  either  of  the  said 
premises  hereinbefore  granted  and  disposed  of  or  any  part 
thereof,  or  of  the  said  policy  of  assurance  hereinbefore 
mentioned  to  have  been  effected,  or  any  policy  to  be  here- 
after effected  as  aforesaid,  and  which  shall  be  received  by 
the  mortgagee,  and  shall  not  be  applied  in  payment  of 
costs,  charges,  and  expenses,  or  in  discharge  of  money 
due  on  the  security  of  these  presents,  shall  be  paid  to 
the  mortgagor  as  personal  estate.  [Mortgagee's  indefnnity 
clause,  supra,  p.  234 ;  Interpretation  clausCy  p.  228.]     In 

WITNESS,  &C. 

(a)  See  supra,  p.  271,  n.  (a). 


Digitized  by 


Google 


This  INDENTXIRE,  made,  &0.,  BETWEEN  A.,  of,  &o. 


MOBTGAtiKS.  279 


Lxrv. 

Pbbgedbmt 
Mortgage    of  Life    Interest    in    settled   Personal       I^XTV. 

Estate,  and  of  Policies  of  Assurance.  of  ufb 

ZNTSBBST  Ur 
SETTLED  FEB- 
BONAL  ESTATE 

\mortgagor\  (hereinafter  called  the  mortgagor),  of  the  one    ^"^^"°^' 
part,  and  C,  of,  &c.,  D.,  of,  &c.,  and  E.,  of,  &c.  \morU  Parties. 
gag€efi'\  (hereinafter  called  the  mortgagees),  of  the  other 
part :    Whereas,  under  an  indenture,  dated,  &c.,  and  Bedtals. 
expressed  to  be  made  between  \^partie%\  (being  a  settle- 
ment made  in  consideration  of  the  marriage  then  intended 
and  shortly  afterwards  solemnised  between  the  mortgagor 
and  the  said  M.),  the  mortgagor  became  entitled  to  receive 
for  his  own  benefit  during  his  life  the  income  of  certain  Settlement 
funds  thereby  settled  by  or  on  behalf  of  the  mortgagor,  or  Stereet 
of  any  funds  which  by  means  of  any  change  of  invest- 
ment or  otherwise  might  represent  the  same  [therein  and 
hereinafter  referred  to  as  the  husband's  fund],  and  also 
in  the  event  of  his  surviving  the  said  M.  to  receive  for  his 
own  benefit  from  and  after  her  death,  and  during  the 
remainder  of  his  life,  the  income  of  certain  funds  thereby 
settled  by  or  on  behalf  of  the  said  M.,  or  of  any  funds 
which  by  means  of  any  change  of  investment  or  otherwise 
might  represent  the  same  [therein  and  hereinafter  referred 


to  as  the  wife's  fund] ;  And  whereas  the  aforesaid  funds  I^resent  state 
by  the  said  indenture  of  settlement  settled  by  or  on  behalf  "^^^ 
of  the  mortgagor  [husband's  fund]  now  consist  [consists] 
of  or  are  [is]  represented  by  the  stocks,  funds,  shares,  and 
securities  specified  in  the  first  schedule  hereto,  and  the 
aforesaid  funds  by  the  said  indenture  of  settlement  settled 
by  or  on  behalf  of  the  said  M.  [wife's  fund]  now  consist 
[consists]  of  or  are  [is]  represented  by  the  stocks,  funds, 
shares,  and  securities  specified  in  the  second  schedule 
hereto,  all  of  which  are  now  standing  in  the  names  or 
under  the  legal  control  of  P.  and  Q.  as  the  present 
trustees  of  the  same  indenture :  And  whereas  the  mort-  policies. 
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PltBOEDXNT 

LXIV. 

OFLIFB 
XNTEBE8TZN 
BEITLED  PEB- 
80NAL  B8TATB 
AND  POLICY. 

Agfreement 
for  loan. 

Witnessetli. 


ABsigninent 
of  life 
intereet; 


— and 
policies. 


Habendum. 


gagor  is  entitled  to  the  policies  of  assurance  upon  his  own 
life  described  in  the  third  schedule  hereto  :  And  whereas 
the  mortgagees  have  agreed  to  lend  to  the  mortgagor  the 

sum  of  £ upon  having  the  repayment  thereof  with 

interest  at  the  rate  hereinafter  mentioned  secured  in 
manner  hereinafter  appearing:  Now  this  indenture 
WITNESSETH,  that  in  pursuance  of  the  said  agreement, 
and  in  consideration  of  £ this  day  paid  to  the  mort- 
gagor by  the  mortgagees  out  of  monies  belonging  to  them 
on  a  joint  account  (the  receipt  whereof  the  mortgagor 
doth  hereby  acknowledge),  he  the  mortgagor  as  beneficial 
OWNER  doth  hereby  assign  unto  the  mortgagees :  First, 
ALL  the  income  which  during  the  life  of  the  mortgagor 
shall  arise  from  the  monies,  stocks,  funds,  shares,  and 
securities  now  or  at  any  time  hereafter  constituting  or 
representing  the  fund  by  the  said  indenture  of  settlement 
settied  by  or  on  behalf  of  the  mortgagor  [husband's  fund] : 
Secondly,  all  the  income  which  after  the  death  of  the 
said  M.  and  thenceforth  during  the  life  of  the  mortgagor, 
if  he  shall  survive  her,  shall  arise  from  the  monies,  stocks, 
funds,  shares,  and  securities  now  or  at  any  time  hereafter 
constituting  or  representing  the  funds  by  the  said  inden- 
ture of  setUement  settled  by  or  on  behalf  of  the  said  M. 
[wife's  fund] ;  And  thirdly,  all  those  policies  of  assur- 
ance on  the  life  of  the  mortgagor,  the  particulars  whereof 
are  specified  in  the  third  schedule  hereto,  and  all  monies 
assured  or-to  become  payable  by  or  under  the  said  policies 
respectively,  and  the  full  benefit  thereof  respectively :  To 
hold  the  premises  unto  the  mortgagees,  their  executors, 
administrators,  and  assigns.  [Proviso  for  redemption  as  at 
pp.  273,  274,  supra,  omitting  the  reference  to  the  demised  pro^ 
perty ;  covenant  for  payment  of  principal  and  interest,  and  of 
interest  after  default,  pp.  239, 240,  supra;  covenants  by  mort^ 
gagor  to  keep  up  the  policies,  substituting  for  "policy  herein- 
before assigned,"  the  words  "policies  hereinbefore  assigned," 
and  adding  where  necessary,  "  or  any  of  them,"  and  substitute 
ing  for  "  new  policy  "  the  words  "  new  policy  or  policies," 
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supra,  pp.  274,  275.     Power  to  surrender  policies  {similarly    Pebcedent 
varied)^  p.  271] :    Provided  always,  and  it  is  hereby       ^L' 
agreed  and  declared,  that  all  the  said  premises  herein-       of  life 
before  assigned,  and  all  other  premises  which  shall  become 
subject  to  these  presents,  including  any  renewed  or  sub- 
stituted policy  to  be  effected  as  hereinbefore  provided, 
shall  in  addition  to  all  costs,  charges,  and  expenses  payable,  ^g  ^  costs  of 
or  to  be  retained  by  the  mortgagees  under  the  provisions  mortgagees, 
of  the  Conveyancing  and  Law  of  Property  Act,  1881,  be 
subject  and  liable  to  all  other  costs,  charges,  and  expenses 
as  between  solicitor  and  client  which  may  be  sustained  or 
incurred  by  the  mortgagees  in  relation  to  this  security,  or 
for  the  purpose  of  realising  or  enforcing  the  same,  includ- 
ing all  costs,  charges,  and  expenses  of  placing,  removing, 
renewing,  or  replacing  any  distringas  notices,  or  stop  or 
restraining  or  charging  orders ;  And  that  all  costs,  charges, 
and  expenses  payable  to  or  to  be  retained  by  the  mort- 
gagees, either  under  the  provisions  of  the  said  Act  or  these 

presents,  shall  carry  interest  at  the  rate  of  £ per  cent. 

per  annum  from  the  time  or  respective  times  of  the  same 
respectively  being  sustained  or  incurred,  such  interest  to 
be  calculated  with  rests  taken  half-yearly  on  the  days 
aforesaid:  And  the  said  premises  hereinbefore  assigned, 
and  any  other  premises  which  shall  become  subject  to  this 
security,  shaU  not  be  redeemed  or  redeemable  until  pay- 
ment and  satisfaction  as  well  of  the  said  last-mentioned 
oosts,  charges,  and  expenses,  and  interest  and  compound 

interest  for  the  same,  as  of  the  said  principal  sum  of  £ 

and  the  interest  thereon  and  of  all  other  monies  which 
shall  become  due  upon  the  security  of  these  presents 
\fMrtgagees^  indemnity  clausey  p.  240 ;  interpretation  clause, 
pp.  240 — 242].     In  witness,  &c.  («). 

THE  FIBST  SCHEDULE  above  referred  to. 

THE  SECOND  SCHEDULE  above  referred  to. 

THE  THIRD  SCHEDULE  above  referred  to. 

(a)  Notices  of  the  charge  should  be  given  to  each  of  the  trustees 
of  the  settlement,  and  to  the  offices  granting  the  various  policies 
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Bedtals. 

TiUeof 
mortgagor  to 
absolute  and 
contingent 
shares  in  the 
reaidnaiT 
estate  of  his 
father. 


Present  state 
of  investment 
of  the  pro- 
perty mort- 
gaged. 


LXV. 

MoBTGAOB  of  Eeversionaby  INTEREST  in  Funds  in  Court. 
V-BJOYUiGS  for  payment  ^Compound  Interest. 

This  indenture,  made,  &o.,  BETWEEN  A.  B.,  o^ 
&o.  [mortgagor']  (hereinafter  called  the  mortgagor),  of  the 
one  part ;  and  C.  D.,  of,  &o.,  E.  F.,  of,  &o.,  and  G.  H.,  o^ 
&c.  [rnortgagees]   (hereinafter  called  the  mortgagees),  of 

the  other  part :  Whereas  under  the  will,  dated  the 

day  of  ,  and  proved  in  the  Principal  Eiegistry  of 

Probate  on  the day  of ,  of  M.  B.,  late  of , 

in  the  county  of ,  deceased,  the  mortgagor,  as  one  of 

the children  of  the  said  M.  B.,  living  at  his  death,  is 

entitled  in  reversion  expectant  on  the  death  of  his  mother 
P.  B.,  and  subject  to  her  life  interest  under  the  trusts  of 

the  said  will,  to  one  equal share  in  the  residuary 

estate  of  the  said  M.  B.,  and  the  monies,  stocks,  funds, 
and  securities  for  the  time  being  constituting  or  repre- 
senting the  same,  and  the  mortgagor  will  or  may  in  the 
event  of  the  death  of  any  of  his  brothers  imder  the  age  of 
twenty-one  years,  or  of  any  of  his  sisters  under  that  age 
and  without  having  been  married,  be  or  become  entitled 
to  some  further  or  other  share  or  shares  therein:  And 
WHEREAS  the  residuary  estate  of  the  said  M.  B.  now 
consists  of  or  is  represented  by  the  following  particulars. 


charged.  See  Re  WyaU,  [1892]  1  Ch.  188 ;  affirmed  in  D.  P.,  sub  n. 
Wardy.  DuruxmUy  [1893]  A.  C.  369 ;  Re  WasdaUy  [1899]  1  Ch.  163 ; 
Lloyd's  Baiiky.  Pearson,  [1901]  1  Ch.  865;  vm^  Re  Phillips'  Tru$U, 
[1903]  1  Ch.  183.  It  is  usual,  before  advancing  money  on  such  a 
mortgage,  to  inquire  of  the  trustees  of  the  fund  whether  they  have 
received  notice  of  any  and  what  inciunbrances.  Query,  however, 
whether  such  an  inquiry  need  be  answered,  and  whether  any 
answer  given  can  be  relied  on  {Low  v.  Boutferie,  [1891]  3  Ch.  82 ; 
Re  TilhU,  [1892]  1  Ch.  86 ;  ElHngton  d;  Co.  v.  Hurler,  [1892]  2 
Ch.  452 ;  Re  Dartnall,  [1895]  1  Ch.  474),  and  whether  the  mort- 
gagor must  not  be  required  himself  to  make  a  statutory  declaration 
on  the  subject. 
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that  is    to   say   (1)   the   btuq    of    Two-and-a-half   per  Pbboedbnt 

Cent.  Consolidated  Stock,  specified  in  the  first  part  of  the 

schedule  hereto,  and  standinff  in  the  name  of  the  Pay-  opebvbb- 

_  _  HTOTffAH.'V 

master-General  to  the  credit  of  an  action,  He  B.,  B.  v.  X.,  uttebest  m 

19 — y  B.  200  (beinff  an  action  for  the  administration  of  ^'^^^'^  ^ 

the  estate  of  the  said  M.  B.)  "  the  account  of  the  residue/^ 


and  (2)  the  mortgage  debts  specified  in  the  second  part  of 
the  same  schedule,  and  vested,  with  the  securities  for  the 
same,  in  X.  and  Y.  as  the  present  trustees  of  the  said  will : 
And  whereas  the  mortgagees  have  agreed  to  lend  to  the  Agreement 

mortgagor  the  sum  of  £ ,  upon  having  the  repayment 

thereof,  with  interest  for  the  same  at  the  rate  hereinafter 
mentioned,   secured  in    manner   hereinafter    appearing: 

Now    THIS    INDENTURE    WITNESSETH,    that    in    pursuanco  Witneeseth. 

of  the  said  agreement,  and  in  consideration  of  £ this  Conaidera- 

day  paid  to  the  mortgagor  by  the  mortgagees  (the  receipt  ^^\ 
whereof  the  mortgagor  doth  hereby  acknowledge),  he  the 
mortgagor  as  beneficial  owner  doth  hereby  assign  unto  Assignment 

the  mortgagees,  all  that  one  equal share  to  which  sionary  share. 

the  mortgagor  is  entitled  as  aforesaid,  and  every  or  any 

further  or  other  share  to  which  he  may  be  or  become 

entitled  in  the  said  stock  and  mortgage  debts  now  consti- 

tutmg  or  representing  the  residuary  estate  of  the  said 

M.  B.,  and  in  all  other  (if  any)  monies,  stocks,  funds  and 

securities,  constituting  or  representing,  or  which  at  any 

time  or  times  hereafter  may  constitute  or  represent  the 

same ;  To  hold  the  premises  unto  the  mortgagees  subject  Habendum. 

to  the  aforesaid  life  interest  of  the  said  P.  B.  under  the 

trusts  of  the  said  will   [^Proviso  for  redemption^  Bupra^ 

pp.  273, 274,  omitting  t/w  reference  to  a  surrender.    Covenant 

for  payment  of  pnneipal  and  interesty  and  of  interest  after 

default^  pp.  239, 240].    And  further  that  all  the  interest  Covenant  by 

which  shall  during  the  continuance  of  this  security  accrue  S^tmSrest 

due  on  the  said  sum  of  £ ,  and  all  interest  which  in  arr^  shall 

shall  accrue  due  on  that  interest  or  upon  any  other  interest      ^^ 
which  shall  be    capitalised    under    this   present  clause, 
shall,  in  case  the  same  shall  not  be  paid  within  twenty- 
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one  days  from  the  respective  times  of  the  same  beooming 
due,  become  principal,  and  be  added  to  the  said  principal 

sum  of  £ as  or  in  the  nature  of  a  further  advance, 

and  shall  carry  interest  at  the  rate  of  £ per  cent  per 

annum,  to  be  computed  from  the  respective  times  of  such 
interest  accruing  due,  and  such  interest  shall  be  con- 
sidered to  accrue  and  shall  be  payable  from  time  to  time 
on  the  days  hereinbefore  appointed  for  the  payment  of 

interest  on  the  said  original  sum  of  £ ,  so  that  by  the 

addition  and  capitalisation  of  the  interest  as  aforesaid  the 
total  principal  money  hereby  secured  may  be  augmented 
upon  the  footing  of  an  accumulation  at  oompoxmd  interest 

computed  at  the  rate  of  £ per  cent,  per  annum,  with 

rests  taken  half-yearly  on  the  days  hereinbefore  men- 
tioned, and  that  all  additions  to  the  said  principal  sum  of 

£ by  means  of  capitalised  interest,  shall  be  charged 

on  the  said  mortgaged  premises,  and  shall  to  all  intents 
and  purposes  be  within  the  scope  and  operation  of  this 
security,  but  so  that  this  provision  shall  not  be  deemed  to 
authorise  the  mortgagor  to  allow  any  interest  to  fall  into 
arrear  unless  permitted  so  to  do  by  the  mortgagees,  and 
that  the  mortgagor  will,  after  the  same  shall  be  due,  upon 
demand  pay  to  the  mortgagees  any  interest  which  shall  be 
capitalised  hereimder,  and  any  interest  which  shall  accrue 
thereon.  [Mortgagees^  indemnity  clauaey  supra^  p.  240; 
interpretation  clause^  pp.  240 — 242]  {a).    In  witness,  &a 

THE  SCHEDULE  above  referred  to. 
Part  I.  Part  11. 


Power  to 
apply  for 
stop  order. 


(a)  Notice  of  the  security  must  be  given  to  the  trustees,  and  a 
stop  order  obtained  (see  as  to  the  latter,  Be  EyUm,  45  Ch.  D.  458; 
Mack  V.  Postle,  [1894]  2  Ch.  449 ;  Stephens  v.  Green,  [1895]  2  Ch. 
148 ;  Bath  v.  Bath,  [1901]  1  Ch.  460).  The  following  is  a  form  of 
power  (which  should  be  inserted  before  the  interpretation  clause)  to 
apply  for  a  stop  order,  and  use  the  name  of  the  mortgagor : — 

"  And  the  mortgagor  doth  hereby  empower  the  mort- 
gagees, at  the  cost  of  the  mortgagor,  to  apply  for  and 
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LXVI. 

Further  Charge  by  Supplemental  Deed  upon  a  Life    Pmoedknt 

Interest  in  settled  Personal  Estate  and  a  Policy,  a         ' 

FRESH  Policy  being  added  to  the  security.  fubthbb 

^  ^  CHABOB  ON 

rp  ^^  LIFE  UVTBBEST 

IHIS  INDENTURE,  made,  &o.,  between  A.,  of,  &c.     inbettlkd 
[mortgagor]  (hereinafter  called  the  mortgagor),  of  the  one    eotate  and 
part,  and  B.,  of,  &e.  [mortgagee']  (hereinafter  called  the       ^"<"^' 
mortgagee),  of  the  other  part.     Whereas  these  presents  Recital«. 
are  sapplemental  to  an  indenture  (hereinafter  referred  to  That  deed  ia 

,      ,         ,  sapplemental 

as  the  principal  indenture)  dated  the  day  of  ,  to  prior 

19 ,  and  expressed  to  be  made  between  the  mortgagor  °^°^*fi^- 

of  the  one  part  and  the  mortgagee  of  the  other  part,  and 
being  a  mortgage  of  the  life  interest  of  the  mortgagor  in 
the  residuary  estate  of  C.  D.,  deceased,  and  a  policy  of 

assurance  on  his  own  life  to  secure  £ and  interest : 

And  whereas  the  said  sum  of  £ with  current  interest  State  of  mort- 

thereon  remains  owing  to  the  mortgagee  upon  the  security  ^^® 
of  the  principal  indenture  :  And  whereas  the  mortgagor  is  Thatmort- 
pofisessed  of  the  policy  of  assurance  on  his  own  life,  herein-  |^§tied  to 
frefih  policy. 

obtain  an  order  in  the  said  action,  prohibiting  the  transfer 
or  payment  of  the  capital  [or  income]  of  the  said  premises 
hereinbefore  assigned  without  notice  to  the  mortgagees, 
and  upon  such  application  to  use  the  name  of  the  mort- 
gagor as  a  party  concurring  therein,  or  consenting  thereto, 
and  to  instruct  solicitors  and  counsel  accordingly  on 
behalf  of  the  mortgagor." 

It  would  seem  that  the  period  of  limitation  in  respect  of  the 
coTenant  in  this  instrument  is  twenty  years,  though  it  would  be 
otherwise  if  the  property  consisted  of  land  devised  in  trust  for  sale 
(Strife/and  v.  Peatfield,  [1903]  1  K  B.  756).  And,  though  the  debt 
Bhould  become  barred,  the  remedy  by  foreclosure  or  sale  against 
the  mortgaged  property  will  remain  {London  and  Midland  Bank  v. 
Mitchell,  [1 899]  2  Ch.  1 61 ).  Time  will  begin  to  run  for  the  purpose  of 
barring  such  an  action  only  from  the  day  when  the  interest  falls 
into  possession  {Eugill  v.  Wilkinson,  38  Ch.  D.  480). 
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Of  agreement 
for  the  further 
adyanoe. 

Witnesseth. 


Assignment 
of  fresh 
policy. 

Habendum. 


GoTenants  for 
payment  of 
principal  and 
interest. 

Agreement 
that  property 
comprised  in 
the  original 
mortgage 
shall  be 
charged  with 
the  further 
advance. 


And  that  the 
provisions  in 
the  mortgage 
shall  extend 
to  the  fresh 
policy. 


after  assigned :  And  whereas  the  mortgagee  has  agreed  to 

lend  to  the  mortgagor  the  further  sum  of  £ upon 

having  the  repayment  thereof  with  interest  at  the  rate 
hereinafter  mentioned  secured,  and  the  payment  of  the  said 
sum  of  £ [the  old  deW]  and  the  interest  thereon  re- 
spectively further  secured  in  manner  hereinafter  appearing. 
Novir  THIS  INDENTURE  "WITNESSETH,  that  in  pursuanoe  of 

the  said  agreement,  and  in  consideration  of  £ ,  now 

paid  by  the  mortgagee  to  the  mortgagor  (the  receipt 
whereof  the  mortgagor  doth  hereby  acknowledge)  and  of 

the  said  sum  of  £ [the  old  debt]  being   owing   as 

aforesaid,  he  the  mortgagor,  as  beneficial  owner  doth 
hereby  assign  unto  the  mortgagee  [assignment  of  the 
fresh  policy^  p.  219,  supra]^  to  hold  the  premises 
unto  the  mortgagee,  subject  to  such  right  or  equity  of 
redemption  as  immediately  after  the  execution  of  these 
presents  by  the  mortgagor  will  by  virtue  of  the  principal 
indenture  and  these  presents  be  subsisting  in  and  with 
respect  to  the  premises  comprised  in  and  assigned  by 
the  principal  indenture  [covetiant  by  the  mortgagor  for  pay* 
ment  of  the  new  debt  on  the  next  half-yearly  day  appointed 
by  the  principal  indenture  for  payment  of  interest  and  of 
subsequent  interest^  pp.  303,  304,  and  notes'].  And  it  is 
hereby  agreed  and  declared,  that  aU  the  premises 
comprised  in  and  assigned  by  the  principal  indenture, 
and  also  any  new  policy  or  policies  which  may  be  effected 
according  to  the  covenant  in  that  behalf  contained  in  the 
principal  indenture,  and  the  monies  to  become  payable 
thereimder,  shall  be  charged  with  the  payment,  and  shall 
not  be  redeemable  but  upon  payment  by  the  mortgagor 

to  the  mortgagee  of  as  weU  the  said  sum  of  £ [the 

new  debt]  and  interest  for  the  same  according  to  the  cove- 
nant in  that  behalf  hereinbefore  contained  as  the  said  sum 

of  £ [the  old  debt]  and  the  interest  due  and  to  become 

due  for  the  same.  And  further  that  all  the  covenants, 
powers  and  provisions  contained  in  the  principal  indenture 
with  reference  to  the  policy  thereby  mortgaged  or  any 
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substituted  poKcy  or  policies,  or  to  any  monies  which  may    Pbeoedent 

be  received  under  or  by  virtue  of  the  same,  and  also  the 

other  powers  and  provisions  therein  contained  for  securing      jtxbtheb 

payment  of  the  said  sum  of  £ [the  old  debt]  and  the  upB  intkbest 

interest  thereon,  and  in  relation  to  the  security  created  by     ^  settled 

PBBSONlXi 

the  piinoipal  indenture  shall  respectively  extend  and  be 
applicable  to  the  said  policy  hereby  assigned  and  any 
substituted  policy  or  policies  and  any  monies  which  may 
be  received  under  or  by  virtue  of  the  same  and  otherwise 

80  as  to  be  a  security  for  the  said  sum  of  £ [the  new 

debt]  and  the  interest  thereon  as  well  as  the  sum  of  £ 

[the  old  debt']  and  the  interest  thereon,  and  for  all  other 
principal  monies  and  interest  intended  to  be  secured  by 
these  presents  and  the  principal  indenture  (including  par- 
ticularly monies  expended  in  keeping  up  or  restoring  any 
of  the  said  policies  and  the  interest  thereon),  and  gene- 
rally in  the  same  manner  as  if  the  said  policy  hereby 
assigned  had  -  been  comprised  in  and  assigned  by  the 
principal  indenture,  and  the  security  created  by  the  prin- 
cipal indenture  had  been  for  the  entire  principal  monies 
and  interest  intended  to  be  secured  by  these  presents  and 
the  principal  indenture,  and  all  necessary  or  proper  altera- 
tions had  been  made  in  the  said  covenants,  powers  and 
provisions  contained  in  the  principal  indenture,  regard 
being  had  to  the  addition  of  the  said  policy  hereby  assigned 
and  to  the  change  in  the  amount  of  the  principal  monies 
intended  to  be  secured.  [Interpretation  clauaCy  supra^ 
p.  228.]     In  witness,  &c.  (a). 

(a)  Notice  of  the  deed  should  be  given  to  the  trustees  of  the  will 
and  to  the  insurance  office  or  offices. 
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and  surety  for 
payment. 


Lxvn. 

Mortgage  in  fee  Subject  to  Prior  Charges,  a  Surety 
Joining. 

This  INDENTTJEE,  made,  &o.,  BETWEEN  A.,  of,  &a 
[^fnortgagor^  (hereinafter  called  the  mortgagor),  of  the  first 
part,  B.,  of,  &c.  [«?/r^/^],  of  the  second  part,  and  C,  of, 
&o.  [morfgagee']  (hereinafter  called  the  mortgagee),  of  the 
third  part.  Whereas  the  mortgagor  is  seised  of  the 
hereditaments  hereinafter  granted  for  an  estate  of  inherit- 
ance in  fee  simple  subject  to  the  mortgages  hereinafter 
mentioned  [recital  of  agreement  for  loan  by  C,  to  A.j 
supra y  p.  260].  And  whereas  the  said  B.  has  agreed  to 
join  in  these  presents  as  surety  for  the  mortgagor  in 
manner  hereinafter  appearing.      Now  this  indenture 

WITNESSETH,  that  in  consideration  of  £ this  day  paid 

by  the  mortgagee  to  the  mortgagor  with  the  privity  and 
approbation  (hereby  testified)  of  the  said  B.  (the  receipt 
whereof  the  mortgagor  doth  hereby  acknowledge),  he  the 
mortgagor  as  beneficial  owner  doth  hereby  grant  unto 
the  mortgagee,  his  heirs  and  assigns  [parcels^  supra ^ 
p.  128,  &o.],  TO  HOLD  the  premises  unto  and  to  the  use 
of   the  mortgagee,  his  heirs  and  assigns,  subject  to  a 

mortgage  thereof  made  by  an  indenture,  dated  the 

day  of ,  and  expressed  to  be  made  between  [parties'], 

for  securing  the  sum  of  £ and  interest,  and  also  to 

a  mortgage  thereof  made  by  an  indenture,  dated  the 

*  day  of ,  and  expressed  to  be  made  between  [parties'], 

for  securing  the  sum  of  £ and  interest  [proviso for 

redemption^  supra,  p.  233,  adding,  "  subject  to  the  mort- 
gages aforesaid,  if  and  so  far  as  then  subsisting  "].  And 
the  mortgagor  and  the  said  B.  do,  and  as  separate  cove- 
nants also  each  of  them  doth,  hereby  covenant  with  the 
mortgagee  that  the  mortgagor  and  the  said  B.,  or  one  of 
them,  their  or  one  of  theii*  heirs,  executors,  or  adminis- 
trators, will  pay  to  the  mortgagee  on  the  said day 
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of next  [remainder  of  covenant  for  payment  of  principal    Pbeobdknt 

and  interest,  and  of  interest  after  default,  supra,  pp.  233,  234.      ^^^^^' 
Covenant  against  registration,  supra,  p.  234.     Mortgagee's  difeb  subject 
indemnity  clause,  supra,  p.  234].     Provided  always,  and      ohaeoes. 
it  18  hereby  deolored,  that  although  as  between  the  mort-  guret  to  be 
gagor  and  the  said  B.  the  said  B.  is  only  a  surety  for  the  liable  as 
mortgagor,  yet  as  between  the  said  B.  and  the  mortgagee,  P"^^P*^ 
the  said  B.  is  to  be  considered  as  a  principal  debtor  for  the 
said  principal  monies  and  interest  hereby  secured,  so  that 
the  said  B.,  his  heirs,  executors,  or  administrators,  shall 
not  be  released  by  time  being  given  to  the  mortgagor,  or 
hy  any  other  act  or  omission  of  the  mortgagee,  or  matter 
or  thing  whatsoever  whereby  the    said   B.,  his    heirs, 
exeoators,  or  administrators,  as  a  surety  or  sureties  only 
would   be    so    released.       [Interpretation    clause,    supra, 
p.  228]  (a).    In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 


Lxvm. 

Mortgage  of  Freeholds.    A  Prior  Mortgagee  joining    PBBOBDKyT 
to  Postpone  his  security.  * 

rp  IN  FSB  A 

IHIS  INDENTUEE,  made,  &c.,  between  A.,  of,  &o.    pbiobmobt- 
[mort gagor']    (hereinafter  called  the  mortgagor),   of  the    topootponb 
first  part,  B.,  of,  &c.   [prior  mortgagee'],  of  the  second  g^g^c^^MTY. 
part,  and  C,  of,  &c.  [mortgagee]  (hereinafter  called  the 
mortgagee),  of  the  third  part:  Whereas,  &c.  [recite  the  Recital  of 
prior  mortgage,  see  p.  138,  supra]  :   And  whereas  the  ^^,'"*^^" 

said  sum    of    £ ,  with  current   interest  thereon  is  of  state  of 

owing  to  the  said  B.,  on  the  security  of  the  said  inden-  P"®'  ^®^*- 

(o)  The  statutory  power  of  sale  seems  sufficiently  to  meet  the 
case  of  a  mortgage  subject  to  prior  charges.  But  see  Precedent  LI., 
wpra. 

D.— c.p.  19 
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Agreement 
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Receipt. 

Beleaseand 
grant. 
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payment  of 
principal  and 
interest. 

Agreement  as 
to  sorplos 
proceeds  of 
sale. 


tore  of  mortgage:    And  whereas  the  mortgagee  has 

agreed  to  lend  to  the  mortgagor  the  sum  of  £ upon 

having  the  repayment  thereof  with  interest  for  the  same 
at  the  rate  hereinafter  mentioned,  secured  in  manner 
hereinafter  appearing :  And  whereas  the  said  B.,  at  the 
request  of  the  mortgagor,  has  agreed  to  join  in  these 
presents  for  the  purpose  of  postponing  his  aforesaid 
security  to  the  security  intended  to  be  hereby  made.  Now 
THIS  indenture  WITNESSETH,  that  in  pursuance  of  the 

said  agreements    and  in  consideration  of    £ now 

paid  to  the  mortgagor  by  the  mortgagee  (the  receipt 
whereof  the  mortgagor  doth  hereby  acknowledge),  the 
said  B.  AS  mortgagee  doth  hereby  at  the  request  of  the 
mortgagor  grant  and  release,  and  the  mortgagor  as 
BENEFICIAL  OWNER  doth  hereby  grant  and  confirm  imto  the 
mortgagee,  his  heirs  and  assigns  \^parceky  supray  pp.  128, 
131,  &c.],  TO  HOLD  the  premises  unto  and  to  the  use 
of  the  mortgagee,  his  heirs  and  assigns,  freed  and  dis- 
charged from  the  said  sum  of  £ \_the  debt  owing  to 

B,"]  and  the  interest  due  and  to  gi'ow  due  thereon  and 
from  all  claims  and  demands  under  the  said  indenture  of 

the  day  of  .     [Proviso  for  redemption^  supra, 

p.  233,  the  reconveyance  to  be  "to  the  use  of  the  said  B. 
his  heirs  and  assigns,  or  as  he  or  they  shall  direct,  subject 
to  such  right  or  equity  of  redemption  as  would  for  the  time 
being  have  been  subsisting  therein  by  virtue  of  the  said 

indenture  of  the day  of if  these  presents  had 

not  been  made,  and  so  as  to  restore  the  security  by  the 

same  indenture  created  for  the  said  sum  of  £- and 

interest,  with  all  the  powers  and  authorities  incidental 
thereto/'  Cov&nant for  payment  of  principal  and  interest  and  of 
interest  after  default^  supra^-pj^.  233, 234.]  Provided  always 
and  it  is  hereby  agreed  and  declared  that  it  shall  be  lawful 
for  the  mortgagee  upon  a  sale  of  the  said  premises  under  the 
statutory  power  in  that  behalf  to  pay  any  surplus  which 
shall  remain  after  satisfaction  of  the  security  hereby  made 
to  the  said  B.,  his  executors,  administrators,  or  niggigng, 
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whose  receipt  shall  be  a  sufficieut  discharge  for  the  same  (a) .  Pbbobdbnt 
[Covenant  against  registration,  supra,  p.  234;  mof^tgagee^s  ^^^^^' 
indemnity  clause^  supra,  p.  234 ;  interpretation  clause,  supra, 
p.  228.]     In  witness,  &o. 


INFBEl. 

PBIOB  XOBT- 
OAQEE  JOININa 

TO  POSTPONE 
HIS  SBOUBITY. 


MORTQ-AGE  of  Fe^  Simple  Lands,  and  of  Lands  in    Pbboedknt 

Settlement  subject  to  a  Power  q/"  Appointment —         ' 

Proviso  as  to  the  Order  of  Liability  between  the  o'  ^™  enfPLE 
Mortgagors  and  the  Estates.  lands. 


This  INDENTUEE,  made,  &c.,  between  A.  B.,  of,  &c.  Parties. 
[one  of  the  mortgagors'],  of  the  first  part;  0.  B.,  of,  &c. 
[the  other  mortgagor'],  of  the  second  part;  and  D.  E.,  of, 
&c.,  and  F.  G.,  of,  &c.  [mortgagees']  (hereinafter  called  the 
mortgagees),  of  the  third  part :  Whereas,  by  an  indenture  Beoital  of 
dated,  &c.,  and  expressed  to  be  made  between  [parties]  ^rt^of  ttie^ 
(being  a  settlement  made  in  consideration  of  the  marriage  ^^s  to  be 
then  intended  and  shortly  after  solemnized  between  the 
said  C.  B.  and  M.  B.),  the  hereditaments  hereinafter  ap- 
pointed were  limited,  from  and  after  the  solemnisation  of 
the  said  then  intended  marriage,  to  the  use  of  such  person 
or  persons,  for^uch  estate  and  estates,  and  in  such  maimer, 
as  the  said  A.  B.  and  C.  B.  during  their  joint  lives,  by 
any  deed  or  deeds,  should  appoint,  and  in  default  of  and 
subject  to  such  appointment,  to  uses  and  upon  trusts  therein 
declared:  And  whereas  the  said  A.  B.  is  seised  of  the  --of  one  of 
hereditaments  hereinafter  granted  for  an  estate  in  fee  gagors  being 
sunple    in    possession,    free    from    incumbrances:    And  ^^^^q^^ 
WHEREAS  the  mortgagees  have  agreed  to  lend  to  the  said  lands ; 
A.  B.  and  C.  B.  the  sum  of  £ ,  upon  having  the  -^*,^^" 

^  °  ment  for  loan. 

(a)  A  clause  to  this  effect  is  sometimes  inserted,  but  is  considered 
to  be  unnecessary.  See  Re  Walhampton  Estate,  26  Ch.  D.  391 ;  Weet 
Londoriy  <C-c.  Bank  v.  Jleliancfy  iS:c,  Society,  29  Ch.  D.  964. 

19(2)    ■ 
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lands. 
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Proviso  for 
redemption. 


repayment  of  the  same,  with  interest  as  hereinafter  men* 
tioned,  secured  in  manner  hereinafter  appearing:  Now 
THIS  INDENTURE  WITNESSETH,  that  in  pursuanoe  of  the 

said  agreement,  and  in  consideration  of  £ now  paid 

to  the  said  A.  B.  and  G.  B.  by  the  mortgagees  out  of 
monies  belonging  to  them  on  a  joint  account  (the  receipt 
whereof  the  said  A.  B.  and  C.  B.  do  hereby  acknowledge), 
the  said  A.  B.  and  G.  B.  as  beneficial  owners  in 
exercise  of  the  aforesaid  power  to  them  for  this  purpose 
given  by  the  said  indenture  of  settlement,  and  of  every 
other  power  enabling  them,  do  hereby  appoint  that  all 
THOSE  manors,  messuages,  farms,  lands,  and  heredita- 
ments described  in  the  first  schedule  hereto,  and  all  other 
(if  any)  the  hereditaments  which  by  the  said  indenture 
of  settlement  were  subjected  to  the  joint  appointment  of 
the  said  A.  B.  and  G.  B.  as  aforesaid,  shall  henceforth 
remain  and  be  to  the  use  of  the  mortgagees,  their  heirs 
and  assigns.  And  this  indenture  also  witnesseth, 
that,  in  further  pursuance  of  the  said  agreement,  and  for 
the  consideration  aforesaid,  he  the  said  A.  B.,  as  bene- 
ficial OWNER  doth  hereby  grant  unto  the  mortgagees, 
their  heirs  and  assigns,  all  those  manors,  messuages, 
farms,  lands,  and  hereditaments  described  in  the  second 
schedule  hereto:  To  hold  the  premises  hereinbefore 
granted,  unto  and  to  the  use  of  the  mortgagees,  their 
heirs  and  assigns.  Provided  always,  that,  if  the  said 
A.  B.  and  G.  B.  or  either  of  them,  or  their  appointees,  or 
their  or  either  of  their  heirs,  executors,  administrators,  or 
assigns,  or  any  other  person  interested  in  the  equity  of 

redemption  of  any  of  the  said  premises,  on  the day 

of  next  shall  pay  to  the  mortgagees  the  sum  of 

£ ,  with  interest  for  the  same  in  the  meantime  at  the 

rate  of per  cent,  per  annum,  then  the  mortgagees 

shall  at  any  time  thereafter,  upon  the  request  and  at  the 
cost  of  any  such  person,  reconvey  the  said  premises  herein- 
before appointed,  to  the  uses  and  upon  the  trusts  to  and 
upon  which  the  equity  of  redemption  of  the  same  premises 
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shall  for  the  time  being  stand  limited  and  settled  (nr),  and    Peeckdkht 

reconvey  the  said  premises  hereinbefore  granted,  to  the         ' 

use  of  the  said  A.  B.,  his  heirs  and  assigns,  or  as  he  or  of  fkebdiplb 

they  shall  direct.     [Joint  and  several  covenants  by  A.  B.       lands. 

and  C.  B,  for  payment  of  principal  and  interest  and  of 

interest  after  default,  see  pp.  233, 234, 288,  supra.^    And  by  ^p^^^^ 

way  of  variation  of  the  provisions  of  the  Conveyancing  monies 

and  Law  of  Property  Act,  1881,  as  to  the  power  of  sale  ^^aiT 

thereby  given  to  mortgagees,  it  is  hereby  declared,  that  the  statutory 

the  mortgagees  shall  pay  such  residue  or  surplus,  if  any,  P*^^®'* 

of  the  monies  arising  from  a  sale  imder  the  aforesaid 

power  of  the  said  premises  hereinbefore  appointed  or  any 

part  thereof  as  under  the  aforesaid  provisions  would  be 

payable  to  the  person  entitled  to  the  mortgaged  property 

or  authorised  to  give  receipts  for  the  proceeds  of  sale 

thereof  unto  the  trustees  for  purposes  of  the  Settled  Land 

Acts,  1882  to  1890,  of  the  aforesaid  settlement  (whose 

receipt  shall  be  a  sufficient  discharge  for  the  same)  to  be 

held  and  applied  upon  and  for  the  trusts  and  purposes 

which  would  have  been  applicable  thereto  in  case  the  same 

had  been  capital  money  arising  under  the  said  indenture 

of  settlement  and  liable  by  virtue  thereof  to  be  invested 

primarily  in  the  purchase  of  freehold  hereditaments  to  be 

settled  to  the  uses  thereby  limited  concerning  the  said 

premises  hereinbefore  appointed,  or  as  near  thereto  as  the 

death  of  parties  and  other  intervening  circumstances  shall 

admit.    Provided  always,  and  it  is  hereby  agreed  and  Agreement  of 

declared  between  and  by  the  said  A.  B.  and  C.  B.,  that,  ^^^  to 

as  between  the  said  A.   B.,  his  heirs,  executors,  and  J^®^r^®^J* 

administrators,  and  the  said  C.  B.  his  heirs,  executors,  and  themsdves 

administrators,  the  said  A.  B.,  his  heirs,  executors,  and  ^^^® 

administrators,  shall  be  primarily  liable  to  the  payment  of 

the  said  sum  of  £ and  interest ;  and  that,  as  between 

the  said  A.  B.,  his  heirs,  executors,  and  administrators, 

(o)  See  as  to  the  importance  of  properly  framing  the  proviso  for 
redemption  in  a  mortgage  of  settled  property,  Plomley  v.  Felton,  14 
App.  Gas.  61. 
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and  the  person  or  persons  for  the  time  being  entitled  to 
the  equity  of  redemption  of  the  said  mortgaged  premises, 
the  said  mortgaged  premises  shall  be  the  primary  fund  for 

the  payment  of  the  said  sum  of  £ and  interest ;  and 

that  as  between  the  said  premises  hereinbefore  granted, 
and  the  said  premises  hereinbefore  appointed,  the  said 
premises  hereinbefore  granted  shall  be  the  primary  fond 

for  the  payment  of  the  said  sum  of  £ and  interest : 

Provided  always  that  the  provision  hereinbefore  con- 
tained with  respect  to  the  primary  liability  to  the  payment 

of  the  said  sum  of  £ and  interest  shall  not  affect  the 

mortgagees  or  preclude  them  from  resorting  to  the  said 
A.  B.,  his  heirs,  executors,  or  administrators,  and  the  said 
C.  B.,  his  heirs,  executors,  or  administrators,  or  any  of 
them,  and  to  the  said  mortgaged  premises  or  any  of  them, 
at  the  same  time  or  in  such  order  and  manner  as  they 
shall  think  fit  [^covenant  against  regutration^  mprOy  p.  234 ; 
mortgagees^  indemnity  clause^  supra,  p.  240].  Provided- 
ALWAYS  that  unless  such  an  interpretation  is  inconsistent 
with  the  context  the  expression  the  mortgagees  [^retfiainder 
of  interpretation  clause^  supra,  p.  242],     In  witness,  &c. 

THE  FIEST  SCHEDULE  above  referred  to. 

THE  SECOND  SCHEDULE  above  referred  to. 


Fbbobdbnt 
LXX. 

IN  FEE  TO 

▲OCOHPAirr 

BBOIOTERED 

TBANSFEK  OB 

OHABOE. 

Parties. 


LXX. 

Mortgage  in  Fee  to  one  Mortgagee  of  Freehold  to 
accompany  a  Eegistered  Transfer  or  Charge  (a). 

This  indenture,  made,  &c.,  between  A.,  of,  &o. 
[mortgagor']  (hereinafter  called  the  mortgagor),  of  the  one 

(o)  See  pp.  93 — 95,  aupra.  It  is  considered,  on  the  whole,  the  pre- 
ferable course  to  take  a  registered  transfer  rather  than  a  registered 
charge,  and  it  is  believed  that  this  is  now  the  common  practice. 
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part,  and  B.,  of,  &c.  [fnortgagee]  (hereinafter  called  the    Pbbokdent 
mortgagee),  of  the  other  part.     Whereas  the  mortgagor       "^Z" 
is  seised  of  the  hereditaments  hereinafter  granted  in  fee      »  ^^b  to 
smiple  in  possession,   free    from  mcnmbranoes,   and    is    beoistebed 
registered  under  the  Land  Transfer  Acts,  1875  and  1897, 
as  the  proprietor  thereof  with  a  possessory  [absolute]  title 

in  the  district  of  and  parish  of  imder  the  *^^^*^^- 

number .    And  whereas  the  mortgagee  has  agreed 

to  lend  to  the  mortgagor  the  sum  of  £ upon  having 

the  repayment  of  the  same  with  interest  as  hereinafter 
mentioned  secured  in  manner  hereinafter  appearing.  And 
WHEREAS,  in  pursuance  of  the  said  agreement,  the  mortgagor 
has  executed  to  the  mortgagee  an  instrument  of  transfer  in 
the  prescribed  form  of  the  land  registered  under  the  said 
title  [an  instrument  of  charge  in  the  prescribed  form  charg- 
ing the  land  registered  imder  the  said  title  with  the  payment 

to  the  mortgagee  of  the  said  sum  of  £ ,  with  interest 

thereon  at  the  rate  hereinafter  mentioned],  which  is  intended 

to  be  registered  forthwith.     Now  this  indenture  wit-  witneseeth. 

NEssETH,  that  in  further  pursuance  of  the  said  agreement, 

and  in  consideration  of  the  sum  of  £ now  paid  to  the 

mortgagor  by  the  mortgagee  (the  receipt  whereof  the  mort- 
gagor doth  hereby  acknowledge),  he  the  mortgagor,  as 
beneficial  owner,  doth  hereby  grant  unto  the  mortgagee,  Grant, 
his  heirs  and  assigns  [parcels^  pp.  128,  131,  &c.,  adding^  Paroelfl. 
being  the  land  registered  under  the  title  aforesaid,  and  so 
that  the  description  contained  in  the  said  title  shall  not 
restrict  the  general  description  hereinbefore  conteuned], 
TO  HOLD  the  premises  unto  and  to  the  use  of  the  mort- 
gagee, his  heirs  and  assigns.    Provided  always,  that  if  Provwo  for 

the  mortgagor  shall  pay  to  the  mortgagee  on  the day  "de^np^ioD. 

of next  the  sum  of  £ ,  with  interest  for  the  same 

in  the  meantime  at  the  rate  of  £ per  cent,  per  annum, 

then  the  mortgagee  will  at  any  time  thereafter,  upon  the 
request  and  at  the  cost  of  the  mortgagor,  reconvey  the 
said  premises  imto  the  mortgagor,  his  heirs  or  assigns,  and 
execute  and  deliver  to  the  mortgagor,  his  heirs  or  assigns, 
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Pbsgkdbnt 
LXX. 

IN  FEB  TO 

▲OOOXPANT 

BBQI8TBBSD 

TBAK8FKB0B 

aHABOB. 


an  instrument  of  transfer  thereof  in  the  prescribed  form, 
and  deliver  to  him  or  them  the  land  certificate  [an  instru- 
ment of  discharge  of  the  said  charge  in  the  prescribed  form, 
and  deliver  to  him  or  them  the  certificate  of  charge] 
[covenant  for  payment  of  principal  and  interest^  and  of 
interest  in  defaulty  mpra^  pp.  233, 234 ;  and  any  other  covenants 
and  provisions  stipulated  for — e.g,^  a  covenant  for  repair  and 
insurance  of  buildings,  supra,  p.  251  («)  ;  mortgagee's  indem- 
nity clause,  supra,  p.  234;  interpretation  clause,  suproy 
p.  228],    In  witness,  &c. 


LXXI. 


Pbboedbnt 
LXXI. 

DEED  1.000X- 
PAITXTNQ 

BBaiSTBBED 
OHABOB. 

Parties. 

Beferenoe 
to  charge. 


Witnesseth. 


Agreement 
and  declara- 
tion. 


Contemporaneous   Deed   to  accompany  a  Eegisterbd 
Charge. 

This  indenture,  made,  &c.,  between  A.,  of,  &a 
[inortgagorl  (hereinafter  called  the  mortgagor),  of  the  one 
part,  and  B.,  of,  &c.,  C,  of,  &c.,  and  D.,  of,  &c.  [mortgagees'] 
(hereinafter  called  the  mortgagees),  of  the  other  part: 

Supplemental  to  the  charge  No.  — ,  for  poimds 

(£ ),  secured  on  the  freehold  [or  leasehold]  land  known 

as ,  being  [part  of]  the  land  comprised  in  the  title 

No.  — ,  in  the  parish  [or  extra  parochial  place]  of ,  in 

the  district  of and  coimty  of ,  WiT;f  esseth  that  in 

pursuance  of  an  agreement  in  this  behalf  entered  into  upon 
the  treaty  for  the  said  charge  and  in  consideration  of  the 
premises.  It  is  hereby  agreed  and  declared  as  follows 
(that  is  to  say) : — 

1.  [Here  introduce  in  separate  numbered  paragraphs  such 
covenants,  clauses,  and  provisions  not  implied  or  inserted  in 
the  charge  as  may  be  suitable  to  the  circumstances,  referring 

(a)  It  is  considered  that,  as  a  general  rule,  none  of  the  stipula- 
tions under  the  heads  A,  B,  and  C»  in  Form  44  of  the  Bules,  need 
be  introduced  into  a  charge  ancillary  to  an  unregistered  mortgage, 
but  that  all  the  stipulations  agreed  upon  may  be  safely  and  more 
conveniently  inserted  in  the  unregistered  insixument. 
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to  the  money  as  "  secured  by  the  said  charge,"  and  to  the    Peeobdknt 
land  charged  as  "  the  land  comprised  in  the  said  charge,"       LXXI. 
and  otherwise  mutatis  mutandis  (a)].     In  witness,  &o.  i>=m>  aooox- 

PANTINO 
BEOI8TEBSD 
OHABOB. 


BY  DEMISE  TO 
8ECUBB 
POETION. 


LXXIL 

Mortgage  by  Demise  for  Part  of  a  Term  of  Years  for    Pbecedbnt 
securing  a  Portion.  LXXII. 

This  INDENTUEE,  made,  &c.,  between  A.  B.,  of,  &c., 
and  C.  D.,  of,  &o.  [^trustees  of  the  term  of  years'],  of  the 
first  part ;  E.  F.,  of,  &c.  [tenant  for  life'],  of  the  second  l^arties. 
part;  Q-.  P.,  of,  &c.  [portionist],  of  the  third  part;  and 
J.  K.,  of,  &c.  [mortgagee]  (hereinafter  called  the  mort- 
gagee), of  the  fourth  part :  "Whereas  L.  F.,  late  of ,  R©oitaiof  will 

esquire,  deceased,  duly  executed  his  will  dated  the creating  the 

day  of  ,  and  thereby  devised  all  his  manors,  mes- 
suages, lands,  tenements,  hereditaments,  and  real  estate 

in  the  county  of ,  to  the  use  of  the  said  A.  B.  and 

C.  D.,  their  executors,  administrators,  and  assigns,  for  the 
term  of  500  years,  to  be  computed  from  his  the  said 
testator's  decease,  without  impeachment  of  waste,  upon 
the  trusts  thereinafter  declared  and  in  part  hereinafter 
mentioned  concerning  the  same,  and  from  and  after  the 
determination  of  the  said  term  of  500  years,  and  in  the 
meantime  subject  thereto  and  to  the  trusts  thereof,  to  the 
use  of  his  the  said  testator's  eldest  son,  the  said  E.  F.,  and 
his  assigns  for  his  life  without  impeachment  of  waste  with 
remainders  over  in  settlement;  And  the  said  testator 
thereby  declared  that  the  said  premises  were  so  devised 
to  the  said  A.  B.  and  C.  D.,  for  the  said  term  of  600  years 
as  aforesaid,  upon  trust  (among  other  things)  that  if  he 
the  said  testator  should  have  any  younger  child  or  children, 
meaning  thereby  any  child  or  children  who  should  survive 

(a)  See  Precedent  LXX.  and  the  notes  thereto. 
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Pbbokdbnt 

Lxxn. 

BT  DBMI8E  TO 
8B0UAB 

poBnoir. 


—of  deatb  of 
testator  and 
probate  of  his 
wiU; 


— ^that  portion 

remains 

owing; 


—that  the 
legacy  duty 
has  been 
paid; 

—of  agree- 
ment for 
payment  by 
mortgagee 
and  security. 


him,  and  being  a  son  or  sons  attain  the  age  of  twenty-one 
years,  or  being  a  daughter  or  daughters  attain  that  age 
or  marry,  other  than  any  son  or  sons  of  his  who,  before 
attaining  the  age  of  twenty-one  years,  should  become 
entitled  in  possession  to  the  same  premises  for  the  first 
estate  for  life  (a),  then  the  said  trustees  or  the  survivor 
of  them,  or  the  executors  or  administrators  of  such  sur- 
vivor, should,  by  demise,  assignment,  mortgage,  sale,  or 
other  disposition  of  the  said  premises,  or  of  part  thereof, 
for  all  or  any  part  of  the  said  term  of  600  years,  or  by 
such  other  means  as  therein  mentioned,  levy  and  raise 
the  sum  of  £5,000,  for  the  portion  of  each  younger  child, 
and  pay  the  same  to  him  or  her  or  to  his  or  her  legal 
personal  representatives,  and  the  said  testator  thereby 
appointed  the  said  A.  B.  and  C.  D.  executors  thereof: 

And  whereas  the  said  L.  F.  died  on  the day  of 

,  and  his  said  will  was  proved  by  the  said  A.  B.  and 

C.  D.  in  the Registry  of  Probate  on  the day  of 

:  And  whereas  the  said  G.  F.  is  one  of  the  younger 

children  of  the  said  L.  F.,  and  has  attained  the  age  of 
twenty-one  yeart :  And  whereas  the  said  portion  or  sum 
of  £5,000  to  which  the  said  Q-.  F.  as  one  of  such  younger 
children  is  entitled  under  the  trusts  of  the  said  term  as 
aforesaid  is  owing  to  him,  but  all  interest  thereon  (b)  has 
been  paid  down  to  the  date  of  these  presents,  and  he  is 
desirous  that  the  same  shall  be  raised  and  paid  to  him  : 
And  whereas  the  legacy  duty  on  the  said  simi  of  £5,000 
has  been  paid  by  the  said  G.  F.  out  of  his  own-  monies, 
and  a  proper  receipt  for  the  same  has  been  taken  (c) : 
And  whereas  the  mortgagee  has  at  the  request  of  the 
said  A.  B.  and  C.  D.  agreed  to  pay  to  the  said  G.  F.  the 

(a)  This  mode  of  defining  the  children  to  take  is  sometimes  used ; 
but  the  language  of  the  will  should  be  followed. 

(b)  Portions  carry  interest  of  their  own  nature. 

(c)  It  seems  desirable  to  recite  that  the  duty  has  been  paid,  and 
best  to  treat  it  as  paid  in  this  way,  unless  the  trustees  pay  it  out  of 
other  monies,  in  which  case  the  mortgage  would  be  for  the  balance. 
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said  sum  of  £5,000  upon  having  the  repayment  thereof    Pebcedknt 


Witnesseth. 


with  interest  at  the  rate  hereinafter  mentioned,  secured  in         * 

manner  hereinafter  appearing,  the  said  E.  F.  agreeing  to   by  dkiosb  to 
enter  into  the  eoyenant  hereinafter  contained  for  payment      fobtion. 
of   the  interest  thereon:    Now   this    indbnturb  wit- 
nesseth, that  in  pursuance  of  the  said  agreements,  and 
in  consideration  of  £5,000  this  day  paid  to  the  said  G.  F.  Considera- 
by  the  mortgagee  at  the  request  (hereby  testified)  of  the  ^^^' 
said  A.  B.  and  C.  D.  (the  receipt  whereof  the  said  Q.  F. 
doth  hereby  acknowledge,  and  the  payment  whereof  to 
him  the  said  A.  B.  and  0.  D.  hereby  admit),  they  the  said 
A.  B.  and  C.  D.  as  trustees  do,  and  each  of  them  doth, 
hereby  grant  and  demise  unto  the  mortgagee  all  that,  Demise. 
&c.  [^parcek'],  all  which  said  premises  are  part  of  the  Parcels, 
hereditaments  by  the  said  will  of  the  said  L.  F.  devised 
or  limited  to  the  said  A.  B.  and  C.  D.,  their  executors, 
administrators,  and  assigns,  for  the  said  term  of  500  years 
as  hereinbefore  is  mentioned.  To  hold  the  premises  unto  HabeDdom. 
the  mortgagee  for  the  term  of  490  years,  to  commence 
from  the  day  next  before  the  date  of  these  presents  with- 
out impeachment  of  waste :  Provided  always,  and  it  is  Proviso  for 
hereby  declared,  that,  if  the  said  A.  B.  and  C.  D.,  their  *^®"®®^' 
executors,  administrators,  or  assigns,  or  the  said  E.  F.  or 
any  other  person  or  persons  interested  in  the  inheritance 
of  the  said  premises  in  remainder  expectant  upon  the 
determination  of  the  said  term  of  500  years,  shall,  on  the 

day  of next  (a),  pay  to  the  mortgagee  the  said 

sum  of  £5,000,  with  interest  for  the  same  in  the  meantime 

at  the  rate  of per  cent,  per  annum,  the  said  term  of 

490  years  hereby  created  shall  immediately  thereupon 

oease  and  determine:  Provided  also,  and  it  is  hereby  Mortgage 

declared  that  for  the  purposes  of  the  power  of  sale  and  to^b^me  due 

other  powers  in  these  presents  implied  by  statute,  the  said  in  six  months. 

sum  of  £5,000  shall  be  deemed  to  become  due  on  the  said 

day  of next:   And  it  is  hereby  further  interest  to  be 

(a)  Six  months  from  date. 
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Pbkoedent    declared  that,  if  the  said  sum  of  £5,000,  or  any  part 

LXXii.      thereof,  shall  remain  unpaid  after  the  said day  of 

BY  DEMISE  TO  next,  thon,  so  lonff  as  the  same  sum  or  any  part 

poBTioN.      thereof  shall  remain  unpaid,  interest  at  the  rate  of  £ — 
paid  half.        P®^  ^^^'  P®^  annum  for  the  sum  so  remaining  unpaid 
yearly.            shall  be  paid  to  the  mortgagee,  by  equal  half-yearly  pay- 
ments on  the  day  of  and  the  day  of 

Covenant  by    ;  And  THE  SAID  E.  F.  doth  hereby  covenant  with 

for  payment     the  mortgagee  that  the  said  E.  P.  will  at  all  times  during 

of  intereet       }^  jjf ^  if  ^he  aforesaid  sum  of  £5,000  or  any  part  thereof 

during  his       shall  SO  long  remain  on  the  security  of  these  presents,  pay 

®"  to  the  mortgagee,  the  interest  for  the  said  sum  of  £5,000, 

or  for  so  much  thereof  as  shall  for  the  time  being  remain 

unpaid,  at  the  rate  of per  cent,  per  annimi,  by  equal 

half-yearly  payments,  on  the  day  of and  the 

Trustees  not      day  of  (a).      AnD  IT  IS  HEREBY  DECLARED  that 

Bonally^hable.  *^®  ®^^  ^^^  ^^  £5,000  hereby  secured,  and  the  interest 
for  the  same,  shall  not  nor  shall  any  part  thereof  respec- 
tively constitute  a  debt  of  the  said  A.  B.  and  C.  D.,  or 
either  of  them,  or  be  recoverable  from  them  or  either  of 
them,  their  or  either  of  their  heirs,  executors,  or  adminis- 
trators, personally.  Provided  always,  that  imless  such 
an  interpretation  is  inconsistent  with  the  context,  the 
expression  the  mortgagee  \_remainder  of  interpretaiion 
clause^  p.  228,  supra].    In  witness,  &c. 

(a)  If  a  tenant  for  life  or  for  any  other  limited  estate  ahould 
covenant  for  the  payment  of  the  principal  as  well  as  the  interest,  a 
proviso  should  be  added  (as  at  pp.  293,  294,  mjpra,  mutatis  mutandis) 
throwing  the  debt  primarily  on  the  land  in  exoneration  of  the 
covenantor,  but  so  as  not  to  affect  the  rights  of  the  mortgagee. 
An  acknowledgment  by  the  tenant  for  life  for  production  of  deeds 
may  often  be  advantageously  added.  And  where  the  land  is 
registered,  see  sect.  6  (7)  of  the  Land  Transfer  Act,  1897. 


Digitized  by 


Google 


This  indenture,  made,  &0.,  BETWEEN  A.,  of,  &o., 


MORTGAGES.  301 


Lxxni. 

Mortgage  in  Fee  fty  the  Personal  Representatives  of    Peeoedeot 
a  Deceased  Person  {a). 

BYPEBSONAL 
BBPBEBBMTA- 

and  B.,  of,  &c.  [martgagora]  (hereinafter  called  the  mort-         land 
gagors),   of  the  one  part,   and  C,  of,   &c.    [mortgagee]  th^^^ct, 

(hereinafter  called  the  mortgagee),   of    the   other  part.  ; 

Whereas  D.,  late  of  ,  Esq.,   deceased,  made   his  p^^j.. 

will,  dated  the  day  of  ,  1897,  and  thereby  _of  will- 

(among  other  things)  appointed  the  mortgagors  executors 

thereof :    And  whereas  the  said  D.  died  on  the  —of  death 

day  of  ,  1899,  and  his  said  wiU  was  proved  by  "^^ probate; 

the  mortgagors  in  the  District  Registry  on  the 

day  of  ,  1899,  [or  recite  D.^8  death  intestate 

and  grant  of  letters  of  administration  to  the  mortgagors^ 
infra,  p.  351]  :   And  whereas  the  said  D.  was  at    his  —of  seiain ; 
death  seised   of   the    hereditaments  hereinafter  granted 
lor  an  estate  of    inheritance  in  fee   simple  in  posses- 
sion, free  from  incumbrances :   And  whereas  the  mort-  —of  agree- 
gagee  has  agreed  to  lend  to  the  mortgagors  the  simi  of  °^®^*  ^«>r  loan. 

£ upon  having  the  repayment  thereof  with  interest 

at  the  rate  hereinafter  mentioned,  secured  in  manner  here- 
inafter appearing.     Now  this   indenture  witnesseth,  "Witnesseth. 
that  in  pursuance  of  the  said  agreement,  and  in  conside- 
ration of  the  sum  of  £ now  paid  to  the  mortgagors 

by  the  mortgagee  (the  receipt  whereof  the  mortgagors  do 
hereby  acknowledge),  they  the  mortgagors  as  personal 
representatives  of  the  said  D.  [in  exercise  of  the  power  for 
this  purpose  vested  in  them  under  the  Land  Transfer 
Act,  1897,  and  of  every  other  power  enabling  them,  and 


hy  virtue  also  of  their  estate  and  interest  (6)]  do  hereby  Grant. 

(a)  See  mpra,  p.  166,  n.  (c).  The  power  of  an  executor  or 
**^iwnistrator  to  mortgage  the  assets  is  considered  to  be  beyond 
question. 

{h)  The  words  in  brackets  are  hardly  necessary. 
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Pbecedbnt 
LXXIII. 

BT  PEB80NAL 
BEPBEBENTA- 
TIYES  I7NDEB 

LAJTD 
TBAN8PER  JLCT, 

1897. 

Habendum. 

Proviso  for 
redemption. 


Interpretation 
clause. 


grant  unto  the  mortgagee,  his  heirs  and  assigns,  all 
THOSE,  &o.  IparcelSy  pp.  128,  166,  supra],  To  hold  the 
premises  unto  and  to  the  use  of  the  mortgagee,  his  heiis 
and  assigns.  Provided  always,  that  if  the  mortgagors, 
or  any  other  persons  or  person  interested  in  the  equity 

of  redemption  of  the  said  premises,  shall  on  the day 

of next  pay  to  the  mortgagee  the  sum  of  £ with 

interest  for  the  same  in  the  meantime  at  the  rate  of  £— 
per  cent,  per  annum,  then  the  mortgagee  shall  at  any 
time  thereafter  upon  the  request,  and  at  the  cost  of  the 
mortgagors  or  any  such  person  as  aforesaid,  reoonvey  the 
said  premises  imto  the  mortgagors,  or  as  they  shall  direct 
in  fee  simple.  [^Inferest  to  be  paid  half-yearly  ;  mortgagon 
not  to  be  personally  liable,  supra,  pp.  299,  300.]  And  the 
mortgagors  with  intent  to  bind  the  mortgaged  premises 
into  whosesoever  hands  the  same  may  come,  but  not  so  as 
to  bind  themselves  personally  or  to  incur  any  liability 
except  in  respect  of  their  own  acts  \_covenant  against  regis- 
tration,  supra,  p.  234  ;  mortgagee's  indemnity  clause,  st^ra, 
p.  234].  Pkovided  always,  that  unless  such  an  inte^ 
pretation  is  inconsistent  with  the  context,  the  expression 
"the  mortgagors"  hereinbefore  used  shall  include  the 
survivor  of  them  and  other  the  personal  representatives 
or  representative  for  the  time  being  of  the  said  D.,  their 
and  his  assigns,  and  the  expression  "the  mortgagee" 
hereinbefore  used  shall  include  his  executors,  administra- 
tors, and  assigns.    In  witness,  &c. 


LXXIV. 


Prechdkht  Deed  o/^  Further  Charge  by  Indorsement  la). 

LXXIV.  "^  ^  ^ 

Fu^B  This  INDENTUEE,  made,  &c.,  BETWEEN  the  within 

CHAEOBBY  namcd  A.  [the  mortgagor]  (hereinafter  called  the  mort- 


FartieB. 


(a)  Compare  Form  11.  of  the  Fourth  Schedule  to  the  Conv.  Act, 
1881  (Appendix  IV.,  infra). 
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gagor),  of  the  one  part,  and  the  within  named  B.,  C,  and    Pbbcedent 

D.   [mortgagees']   (hereinafter  called  the  mortgagees),  of 

the  other  part.     Whereas  the  within  mentioned  sum  of      fubtheb 

£ (a),  with  interest  thereon  from  the  day  of  mDOESEKEirr. 

last,  is  owing  on  the  security  of  the  within  written  Redtalthat 

indenture.    And  whereas  the  mortgagees  have  agreed  mortgage 

to  lend  to  the  mortgagor  the  further  sum  of  £ ,  on  owing^with'' 

having  the  repayment  thereof  with  interest  at  the  rate  some  interest. 
hereinafter  mentioned,  secured    in    manner    hereinafter  ^^^^ 
appearing.    Now  this  indenture  witnesseth,  that  in  advance, 
pursuance  of  the  said  agreement,  and  in  consideration  of  Witnesseth. 

£ this  day  paid  to  the  mortgagor  by  the  mortgagees,  ^^^*' 

out  of  monies  belonging  to  them  on  a  joint  account  (the 
receipt  of  which  sum  the  mortgagor  doth  hereby  acknow- 
ledge), he  the  mortgagor  doth  hereby  covenant  with  the  Coyenantby 

mortgagees,  that  he  the  mortgagor  will,  on  the day  for  payment 

of  next  (6),  pay  to  the  mortgagees  the  sum  of  ^^J^^^j^.^ 

£ (c),  with  interest  for  the  same  in  the  meantime  at  intereat.' 

the  rate  of  £ —  per  cent,  per  annum,  and  if  the  same 
sum  or  any  part  thereof  shall  remain  unpaid  after  the 

said day  of next,  will  thenceforth  pay  to  them 

interest  for  the  same  or  for  so  much  thereof  aa  shall  for 

the  time  being  remain  unpaid  at  the  rate  of  £ per 

cent,  per  annxun  by  equal  half-yearly  payments  on  the 

day  of and  the day  of (d).    And  further,  Coyenant  that 

that  all  the  hereditaments  and  premises  comprised  in  and  ^J^S«  shall 
expressed  to  be  granted  by  the  within  written  indenture  ^  charged 
shall  be  charged  with  the  payment,  and  shall  not  be  further  ad- 
redeemable  but  upon  payment,  by  the  mortgagor  to  the  ^*°°®  ^^ 


interest; 


(a)  The  principal  sum  in  the  original  mortgage  deed. 

{b)  If  the  farther  advance  be  made  in  the  iaterval  between  the 
half-yearly  days  appointed  by  the  mortgage  deed  for  the  payment 
of  interest,  the  day  named  here  should  be  the  half-yearly  day  next 
following  the  date  of  the  advance. 

(c)  The  further  advance. 

{d )  The  half-yearly  days  of  payment  of  interest  under  the  original 
mortgage. 


Digitized  by 


Google 


304 


MOEXaAGES. 


Pbeoedbnt 

liXxrv. 

FUBTUEB 

CHABOB  BT 

INDOBSEXENT. 

and  that  the 
powers  of  the 
mortgage 
deed  shall  be 
applicable  to 
the  further 
advance. 


mortgagees,  of  as  well  the  said  sum  of  £ {a)  and 

interest  for  the  same  according  to  the  covenant  herein- 
before contained  in  that  behalf,  as  the  within  mentioned 

sum  of  £ (6)  and  the  interest  due  and  to  become  due 

for  the  same.  And  further  that  all  powers  and  pro- 
visions in  the  within  written  indenture  contained,  or  by- 
statute  implied,  for  securing  or  obtaining  the  payment  of 
the  principal  money  and  interest  thereby  secured,  shall 
extend  and  be  applicable  so  as  to  be  a  further  security  for 

the  said  sum  of  £ («)  and  interest,  as  if  the  said  sum 

had  formed  part  of  the  principal  money  secured  by  the 
within  written  indenture  {c),  [Interpretation  clause y  supra^ 
pp.  240 — 242.]     In  witness,  &c. 


Pbbobdent 
LXXV. 

TO  A  BXTILDINO 
80CIETT. 

Parties. 


LXXV. 

Mortgage  to  a  Building  Society  of  Freeholds,  Lease- 
holds, and  Copyholds.    Powers  of  Management  {d). 

This  indenture,  made,  &c.,  BETWEEN  A.  B.,  of, 
&c.,  a  Member  of  the Building  Society,  incorporated 


(a)  The  further  advance. 

(6)  The  original  principal  stun. 

(c)  This  clause  may  be  omitted  where  there  are  no  special  powers 
and  provisions. 

{d)  See  as  to  mortgages  to  Benefit  Building  Societies,  Davidson's 
Prec.  Conv.  vol.  ii.  pt.  ii.  4th  ed.  pp.  703  et  seq.^  and  notes.  The 
Act  6  &  7  Will.  IV.  c.  32,  by  which  such  societies  were  until 
recently  regulated,  has  now  been  repealed  by  the  Building  Societies 
Act,  1874  (37  &  38  Vict.  c.  42),  which  is  amended  by  the  Building 
Societies  Acts,  1875,  1877,  1884,  and  1894  (38  Vict.  c.  9;  40  &  41 
Vict.  c.  63 ;  47  &  48  Vict.  c.  41 ;  and  57  &  58  Vict.  c.  47) ;  but  such 
repeal  does  not  affect  any  Benefit  Building  Society  previously  cer- 
tified under  the  repealed  Act,  until  such  society  obtains  a  certificate 
of  incorporation  under  the  Act  of  1874.  See  sect.  7  of  the  Act  of 
1874,  and  sect.  2  of  the  Act  of  1875.  A  Building  Society,  upon  re- 
ceiving a  certificate  of  incorporation  imder  the  Act  of  1874,  becomes 
(sects.  9  &  13)  a  body  corporate,  having  a  common  seal,  and  having 
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under  the  Building  Societies  Act,  1874  [mortgagoi']  (here-  Prbcedknt 

inafter  called  the  mortgagor),  of  the  one  part,  and  the  said         ' 

Building  Society  [^mortgagees]  (hereinafter  called  the  to  jl  buildinq 

Society),  of  the  other  part,  witnbsseth,  that  in  considera- 


tion of  £ now  paid,  by  the  Society  to  the  mortgagor,  ^**^®«*®*^- 

being  the  amount  to  which  he  is  entitled  in  respect  of  tion. 


shares  held  by  him  in  the  funds  of  the  Society  (the 


receipt  whereof  he  hereby  acknowledges),  the  mortgagor  ^-^^^P*- 
hereby  covenants  with  the  Society,  that  he  will  punctually  ^^^^^^^^  - 
pay  to  the  Society  all  subscriptions  and  other  monies  {a)  tions  and 


obsenre  rules. 


power  to  hold  land  by  way  of  mortgage.  Hence  mortgages  to 
Building  Societies,  under  the  Building  Societies  Act,  1874,  differ 
from  mortgages  to  Benefit  Building  Societies  under  6  &  7  Will.  IV. 
c  32,  by  being  taken  in  the  name  of  the  society,  not  in  the  names 
of  trustees.  As  to  mortgages  of  copyholds,  see  sect.  28  of  the  Act  of 
1874,  and  n.  {b)  at  p.  308,  infra.  In  most  other  respects,  mortgages 
to  Building  Societies  now  stand  on  the  same  footing  as  mortgages 
to  Benefit  Building  Societies  under  6  &  7  Will.  IV.  o.  32.  As  to 
whether  they  can  be  transferred  without  the  concurrence  of  the 
mortgagor,  see  ReRamriey  and  Smith,  [1897]  2  Ch.  351.  It  is  pro- 
Tided  by  the  Land  Transfer  Act,  1897,  s.  9  (3),  that  registered 
land  may  be  charged  in  favour  of  a  Building  Society  under  the  Acts 
by  means  of  a  mortgage  made  in  accordance  with  the  rules  of  the 
society,  and  that  the  mortgage  shall  be  deemed  a  charge  made  in 
the  prescribed  manner,  and  be  registered  accordingly. 

As  the  limits  of  this  work  do  not  admit  of  more  than  one  Prece- 
dent of  such  a  mortgage,  it  has  been  thought  best  to  frame  this 
Precedent,  as  including  freeholds,  leaseholds,  and  copyholds,  so  as 
to  give  the  provisions  appHcable  to  properties  of  each  of  these 
tenuresy'though,  in  fact,  mortgages  to  Building  Societies,  being  for 
small  sums,  will  usually  include  property  of  one  teniure  only,  in 
which  case  the  parts  of  this  Precedent  relating  to  property  of  any 
other  tenure  will,  of  course,  be  omitted. 

The  exemption  from  stamp  duty  on  mortgages,  formerly  enjoyed 
by  Benefit  Building  Societies,  appears  not  to  be  extended  to  Build- 
ing Societies  under  the  Act  of  1874,  see  sect.  41.  It  may  be  observed 
that  by  the  Act  of  1894,  s.  13,  a'  society  imder  the  Acts  is  prohibited 
from  advancing  money  upon  second  mortgage,  except  where  the 
phor  mortgage  is  in  favour  of  the  society. 

(a)  /.e.  due  from  him  as  a  member.  See  Bailes  v.  Sunderland,  Jtc. 
Society,  W.  N.  1886,  191 ;  and  also  Neath  Building  Society  v.  Luce, 
43  Ch.  D.  158. 

D.— C.P.  20 
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Pbeosdert 
LXXV. 

TO  A  BXmDINO 
SOCIETY. 

Witnesseth, 
seoondly. 

Grant  of 
freeholds. 

Parcels. 

Habendum. 

Witnesseth, 
thirdly. 

Demise  of 
leaseholds. 

Paroels. 

Habendum. 


Proviso  for 

vacating 

secmily. 


which,  according  to  the  rules  for  the  time  being  (a)  of 
the  Society,  shall  from  time  to  time  become  payable  in 

respect  of  the  said shares,  and  also  will  duly  observe 

aU  the  rules  of  the  Society.  And  this  indenture  also 
WITNESSETH,  that  for  the  consideration  aforesaid,  the 
mortgagor,  as  beneficial  owner  (i),  hereby  grants  unto 
the  Society,  and  their  assigns,  all  the  hereditaments 
specified  in  the  first  part  of  the  schedule  hereto  (c),  to 
HOLD  the  premises  unto  and  to  the  use  of  the  Sociefy, 
and  their  assigns.  And  this  indenture  also  witnesseth, 
that,  for  the  consideration  aforesaid,  the  mortgagor,  as 
BENEFICIAL  OWNER  (rf),  hereby  demises  unto  the  Society 
and  their  assigns,  all  the  hereditaments  specified  in  the 
second  part  of  the  said  schedule  hereto,  To  hold  the  last 
mentioned  premises  unto  the  Society  and  their  assigns, 

for  the  residue  of  the  term  of years,  for  which  the 

same  are  held  under  the  indenture  of  lease  referred  to 
in  the  said  schedule  [except  the  last  day  thereof  (e)2. 
Provided  always  that,  if  the  mortgagor  shall  pay  to  the 
Society  all  the  subscriptions  and  other  monies  which, 
according  to  the  rules  for  the  time  being  of  the  Society, 
shall  from  time  to  time  become  payable  in  respect  of  the 

said  shares,  and  shall  observe  and  perform  all  the 

same  rules  and  the  covenants  respectively  herein  con- 
tained and  by  statute  implied,  then  the  Society  shall  at 
any  time  thereafter,  upon  the  request  and  at  the  cost  of 
the  mortgagor,  endorse  or  cause  to  be  endorsed  upon 
these  presents,  a  proper  receipt  under  their  common  seal 

(a)  See  Boaenherg  v.  Northumberland  Society,  22  Q.  B.  I).  373. 

{b)  See  supra,  p.  233,  n.  (6). 

(c)  If  there  be  a  plan,  which  is  desirable,  but  is  believed  not  to 
be  very  usual  in  small  mortgages  of  this  class,  a  reference  thereto, 
and  to  the  colouring  thereon,  should  be  added  here  and  below,  as 
at  p.  201,  fiitpra. 

(rf)  See  aujpra,  p.  249,  n.  (a). 

(c)  If  the  mortgage  of  the  leaseholds  is  made  by  assignment,  the 
words  in  brackets  here  and  below  will  be  omitted,  and  the  word 
*  will  be  substituted  above  for  *'  demises." 
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for  all  monies  intended  to  be  hereby  secured,  and  there-     Pbecedent 
upon  these  presents  shall  be  vacated  {a).     [And  it  is      ^-^^^' 
HEREBY    AGREED  that    the  mortgagor   shall   henceforth  toabdildinq 

stand  possessed  of  the  said  last  day  of  the  said  term  of  ^^ ! — 

years  in  the  said  leasehold  premises  in  trust  for  Jay  of^^Im! 

the  Society,  and  to  be  disposed  of  as  they  shall  direct, 
but  subject  to  the  same  equity  of  redemption  as  may  for 
the  time  being  be  subsisting  in  the  said  premises  by 
virtue  of  the  last  preceding  proviso  (6) :  And  the  mort-  Appointment 
gagor  hereby  irrevocably  appoints  X.,  of,  &c.,  Y.,  of,  &c.,  to^^^^" 
and  Z.,  of,  &c.,  and  the  survivors  and  survivor  of  them,  nominal 
and  the  executors  and  administrators  of    such  survivor, 
their  or  his  assigns  {c)  to  be  the  attorneys  and  attorney 
of  the  mortgagor,  in  his  name  and  on  his  behalf,  and 
as  his  act  and  deed   to  sign,  seal,  deliver  and  other- 
wise perfect  every  or  any  deed  of  assignment  of  the  said 

temi  of years  which  may  be  desired  by  the  Society 

or  their  assigns,  in  order  to  vest  in  them,  or  in  any  person 
or  persons  in  trust  for  them,  subject  as  aforesaid,  or  in 
any  purchaser  of  the  said  leasehold  premises,  or  any  part 
thereof,  the  whole  residue  of  the  same  term.]    And  this  Witnesseth, 
DTDBNTURE  ALSO  WITNESSETH,  that,  for  the  Consideration  ^^^^^^^y^* 
aforesaid,  the  mortgagor,  as  beneficial  owner,  hereby  Covenant  to 
covenants  with  the  Society  that  he  and  all  other  necessary  ^^^^^ 
parties  (if  any)  will  forthwith  surrender  into  the  hfinds  of 

the  lord  of  the  manor  of  ,  in  the  coimty  of  , 

according  to  the  custom  thereof,  all  the  hereditaments  Parcels, 
specified  in  the  third  part  of  the  said   schedule  hereto 
(which  said  premises  are  in  the  court  rolls  of  the  said 

(a)  Such  receipt  will  operate  as  a  reconyeyance  under  sect.  42  of 
the  Building  Societies  Act,  1874,  which  corresponds  in  substance 
with  sect  5  of  6  &  7  Will.  TV.  c.  32.  As  to  its  effect  when  there 
are  subsequent  incumbrances,  see  Hoakina  v.  Smithy  13  App.  Cas. 
o82;  and  Carliale  Banking  Co,  v.  Thompaon,  28  Ch.  D.  398. 

[h)  See  eupray  p.  250,  n.  (a),  as  to  this  declaration  of  trust  and  the 
power  of  attorney  following.  It  is  not  necessary  that  the  attorneys 
dumld  be  made  parties. 

(c)  Or  «  and  each  of  them." 

20(2) 
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Pbeoedent 
LXXV. 

TO  A  BUILDIKO 
SOCIETY. 

To  the  use  of 
the  Sooiety 
or  their 
nominees. 


Declaration 
of  trust  until 
surrender. 


Power  for 
Society  to 
enter  into 


— appoint 
receiver; 

•—lease; 


manor  described  as  follows,  (that  is  to  say),  [description 
from  the  rolls']  (a) )  to  the  usb  of  the  Society,  and  their 
assigns,  or  of  any  persons  or  person  nominated  by  the 
Society  for  that  purpose,  their  heirs  and  assigns,  according 
to  the  custom  of  the  said  manor,  and  by  and  imder  the 
aceustpmed  rents,  fines,  suits,  and  services,  and  subject 
to  a  condition  for  making  void  the  said  surrender  corre- 
sponding with  the  proviso  hereinbefore  contained  for 
vacating  these  presents,  and  also  that,  until  such  sur- 
render shall  be  made,  he  and  his  heirs  will  stand  seised 
of  the  same  premises,  in  trust  for  the  Society  and  their 
assigns,  and  subject  to  the  same  equity  of  redemption 
to  which  the  same  would  have  been  subject,  if  so  sur- 
rendered as  aforesaid  (6).  And  it  is  hereby  agreed, 
that  the  Society  may  at  any  time  hereafter,  without  any 
further  consent  on  the  part  of  the  mortgagor,  enter  into 
the  possession  or  receipt  of  the  rents  of  the  said  several 
mortgaged  premises,  or  any  part  thereof;  and  may 
appoint,  at  the  cost  and  sole  risk  of  the  mortgagor,  a 
person  to  collect  and  receive  such  rents,  for  the  use  and 
benefit  of  the  Society,  at  such  commission  as  the  Society 
shall  think  fit :  and  ai.so  may  denuse  the  said  premises, 
or  any  part  thereof,  for  the  purpose  of  occupation  for  any 
term  not  exceeding  twenty-one  years  in  possession  at 
rack  rent,  or  for  building  or  repairing  purposes  for  any 


(a)  The  reference  to  the  description  on  the  rolls  may  be  omitted, 
if  the  description  in  the  schedule  corresponds  closely  therewith. 

(5)  Under  sect.  28  of  the  Building  Societies  Act,  1874,  when  any 
society  is  entitled  in  equity  to  any  copyhold  hereditaments  by  way 
of  mortgage,  the  lord  of  the  manor  is  boimd,  if  required  by  the 
society,  to  admit  to  the  copyholds  any  persons  not  more  than 
three,  nominated  by  the  society  as  their  trustees,  or  may  admit  the 
society  itself  to  such  copyholds.  The  covenant  in  the  text  is 
framed  so  as  to  seciu*e  the  society  the  benefit  of  these  statutory 
rights,  and  the  express  declaration  of  trust  imtil  surrender,  now 
omitted  in  other  mortgages  of  copyholds,  is  here  inserted,  in  order 
to  give  the  society  more  distinctly  the  equitable  title  required  by 
this  section. 
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longer  term  in  possession,  at  the  best  rent  which,  under    Precedent 
the  oircumstanoes,  can  reasonably  be  obtained  without      ^^ 
taking  a  premium;    and  also  may  absolutely  sell  the  toabuildino 

said  premises  or  any  part  thereof,  at  such  time,  in  such  '. — 

manner,  and  subject  to  such  conditions,  as  they  in  their  ~^^- 
discretion  may  deem  expedient,  and    may  buy  in,  or 
rescind  or  vary  any  contract  for  sale,  and  resell,  without 
being  responsible  for  loss  occasioned  thereby  (a).     And  Right  to  exer- 
no  entry  into  possession,  receipt  of  rents,  lease,  or  sale,  ^^j^!^^ 
which  may  be  made  ostensibly  imder  the  present  power,  peachable. 
shall  be  impeachable  by  reason  of  any  impropriety  or 
irregularity  in  the  exercise  of  the  power,  or  by  reason  of 
the  proviso  next  hereinafter  contained,  and  no  purchaser 
or  lessee  from,  or  other  person  dealing  with  the  Society, 
shall  be  bound  to  inquire  if  any  money  is  owing  on  the 
security  of  these  presents,  or  into  the  right  of  the  Society 
to  exercise  any  of  the  said  powers.     Provided  always.  Society  not 
that  the  Society  shall  not  execute  any  of  the  several  powereTu 
powers  of  entering  into  possession  or  receipt  of  rents,  subscriptions 
leasing,  and  sale,  hereinbefore  contained,  unless  and  until 
default  shall  have  been  made  for monthly  (b)  meet- 
ings of  the  Society,  in  the  payment  of  some  subscription 
or  other  monies  which  shall  have  become  payable  in 

respect  of  the  said shares  according  to  the  rules  of 

the  Society,  or  in  the  observance  or  performance  of  some 
of  the  said  rules,  or  of  the  covenants  respectively  herein 
contained,  and  by  statute  implied  [or  unless  and  imtil  or  default  in 
such  default  shall  have  been  made,  as  specified  in  No.  ^^§|^^f 

(a)  The  foregoing  powers,  it  is.  conceived,  ought  to  be  inserted 
notwithstanding  Ck)nv.  Act,  1881  (Appendix  lY.,  infra),  as  the 
similar  powers  given  by  sects.  18  &  ,19  are  not  as  beneficial  to  the 
society.  C!ompare  the  fuller  powers  given  in  a  note  at  the  end  of 
this  Precedent. 

(6)  The  wording  of  this  clause  must  depend  on  the  rules  of  the 
society,  and  the  requirements  therein  as  to  repayment  of  loans,  &c. 
It  is  assumed  in  the  text  that  the  meetings  of  the  society  aro 
monthly,  and  that  the  payments  by  members  are  to  be  made  at 
such  meetings. 
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Pbboedbht    of  the  present  registered  rales  of  the  Society,  or  in 

*      any  rule  hereafter  to  be  substituted  for  such  rule,  in  or 

TO  A  BuiLDiNo  about  the  completion  of  the  now  unfinished  buildings  on 

WW!I  It'l'V 

'. —  the  said  premises  (a)  ],  or  imless  and  until  the  mortgagor 

toSffu^^'   shall  have  been  adjudged  bankrupt,  or  shall  have  executed 

an  assignment  of  his  estate  for  the  benefit  of  his  creditors ; 

Society's         AND  IT  IS  HEREBY  AGREED,  that  the  receipt  of  the  Society 

discharges.      for  any  money  paid  to  them  by  virtue  of  these  presents, 

shall  effectually  discharge  the  person  or  persons  paying 

the  same  therefrom,  and  from  being  concerned  to  see 

Trusts  of         to  the  application  thereof.    And  it  is  hereby  further 

reoei^  declared  that  the  Society  shall,  out  of  the  monies  which 

under  powers,  shall  orise  from  any  exercise  of  the  said  powers,  in  the 

first  place  discharge  all  the  expenses  incurred  in  or  about 

the  collection  or  receipt  thereof,  or  otherwise  in  respect 

of  the  premises ;  and  in  the  next  place  apply  such  monies 

in  or  towards  satisfaction  of  the  monies  owing  according 

to  the  aforesaid  rules,  in  respect  of  the  said  shares,  or 

otherwise  owing  on  this  security  (and  for  this  purpose,  in 

case  of  a  sale,  under  the  power  hereinbefore  contained, 

all  monies  which  would  at  any  time  afterwards  become 

due  in  respect  of  the  said  shares  according  to  the  rules 

of  the  Society,  shall  be  considered  as  due  and  owing  at 

the  time  of  such  sale),  and  shall  pay  the  surplus  (if  any) 

to  the  mortgagor,  his  executors,  administrators,  or  assigns. 

Claua©  inoor-     AnD  IT  IS  HEREBY  AGREED,  that  Nos. , ,  and , 

?2es.  ^  of  the  present  registered  rules  of  the  Society  (6),  or  any 
rules  hereafter  to  be  substituted  for  the  same  rules 
respectively,  having  reference  to  the  completion  of  un- 
finished buildings,  and  to  insurance  from  loss  by  fire,  or 
such  of  the  same  rules  respectively  as,  regard  being  had 
to  the  nature  and  intent  thereof,  are  capable  of  applying 

(a)  The  clause  in  brackets  will  be  omitted  if  there  are  no  build- 
ings in  course  of  erection  on  the  mortgaged  property.  It  is  assumed 
here  and  below  that  the  rules  of  the  society  make  provision  for 
completion  of  buildings  and  insurance  of  mortgaged  property. 

{b)  See  supra,  p.  309,  n.  (5). 
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to  this  transaction,  shall  apply  thereto  as  if  here  inserted,     Peeokdbnt 

mutatis  mutandis^  and  also  that  the  other  rules  for  the         ' 

tune  being  of  the  Society,  so  far  as  capable  of  applying  «>  ff^f™^ 

to  this  transaction,  and  except  so  far  as  hereby  expressly '- — 

varied,  or  as  inconsistent  with  any  of  the  provisions  of 
these  presents,  shall  also  (though  not  expressly  herein 
referred  to)  apply  to  this  transaction.  And  the  mort-  ^I^^!^ 
gagor  hereby  covenants  with  the  Society,  that  he  the 
mortgagor  will,  during  the  continuance  of  the  security,  J^i^'^® 
observe  and  perform  all  the  rules  for  the  time  being  of 
the  Society  relating  to  or  affecting  the  premises  herein 
comprised  {a).     [Provided  always  that  if  the  Society  Attornment 

(a)  As  to  the  effect  of  such  a  coyenant  in  preserving  the  right  to 
consolidate,  where  the  rules  contemplate  the  existence  of  such  a 
right,  see  Andrews  v.  City  Permanent  Benefit  Building  Society,  44 
L.  T.  641  ;  as  to  alterations  in  the  rules,  see  Bradbury  v.  Wild, 
[1893]  1  Ch.  377;  Barnard  v.  Tomson,  [1894]  1  Ch.  374;  Sixth 
West  Kent,  ike.  Society  v.  HilU,  [1899]  2  Ch.  60. 

(5)  The  object  of  this  clause,  which  is  in  effect  an  attornment 
clause  (as  to  which  see  Davidson's  Prec.  Conv.  vol.  ii.  pt.  ii.  4th  ed. 
pp.  92  and  107),  is  to  give  a  remedy,  by  distress,  for  recovery  of 
interest  or  other  payments  in  arrear  when  the  mortgagor  is  himself 
in  possession.  Such  an  attornment  to  a  second  mortgagee  is  valid 
notwithstanding  a  prior  attornment  to  the  first  mortgagee,  so  that 
a  valid  distress  may  be  leried  under  both  mortgages :  Ex  parte 
Punnetty  Be  Kitchin,  16  Ch.  D.  226.  The  tenancy  foimded  on  an 
attornment  clause  ends  with  the  death  of  the  mortgagor,  and  a  new 
tenancy  between  the  derisee  or  heir  of  the  mortgagor  and  the  mort- 
gagee is  not  to  be  inferred  merely  from  occupation  of  the  property 
and  payment  of  interest:  Scohie  v.  Collins,  [1895]  1  Q.  B.  375. 
The  efficacy  of  the  clause,  unless  the  mortgage  be  registered  under 
Uie  Bills  of  Sale  Act,  1878,  is  much  prejudiced  by  sect.  6  of  that 
Act,  which  puts  such  a  clause,  as  to  the  chattels  liable  to  be  dis- 
trained thereunder,  on  the  same  footing  as  a  bill  of  sale. 

It  has,  until  lately,  been  generally  supposed  that  a  mortgagee 
might  avail  himself  of  an  attornment  clause  in  his  mortgage  deed, 
without  incurring  the  responsibilities  of  a  mortgagee  in  possession, 
and  in  Stanley  v.  Orundy,  22  Ch.  D.  478,  it  appears  to  have  been  so 
decided.  But  the  cases  of  In  re  Stockton  Iron  Furnace  Co.,  10  Ch.  D. 
335,  and  Ex  parte  Jackson,  14  Oh.  D.  725  (see  also  Ex  parte  Punnett, 
Re  Kitchin,  uhi  supra),  contain  dicta  to  the  effect  that  an  attom- 
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Pbiobdent    shall  at  any  time  by  virtue  of  these  presents,  or  of  the 

^_  •      rules  for  the  time  being  of  the  Society,  become  entitled  to 

TO  A  BuiLDiNo  entor  into  possession,  or  receipt  of  the  rents  of  the  said 

80GIBTT. 

"'  ment  clause  renders  the  mortgagee  liable  for  wilful  default  in 

respect  of  the  rent  received.  It  seems  doubtful,  moreover,  whether 
the  attornment  clause  is  not  now  absolutely  avoided  by  sect.  9  of 
the  Bills  of  Sale  (1878)  Amendment  Act,  1882,  and  it  cannot  be 
treated  as  a  bill  of  sale  in  the  form  required  by  that  section.  See 
In  re  Willis,  21  Q.  B.  D.  384 ;  Green  v.  Mareh,  [1892]  2  a  B.  330; 
and  Ex  parte  Parsons,  16  Q.  B.  D.  532,  as  explained  in  Ex  parte 
Bubbard,  17  Q.  B.  D.  690;  Charlesworth  v.  MiU^t,  [1892]  A.  C. 
231 ;  Morris  v.  Delohhel-Flipo,  [1892]  2  Ch.  352.  On  the  other 
hand,  in  Mum/ord  v.  Colliery  25  Q.  B.  D.  279,  an  attornment  clause 
contained  in  a  mortgage  deed  was  held  not  to  be  avoided  in  such 
a  manner  as  to  destroy  the  relation  of  landlord  and  tenant  created 
by  it  between  the  mortgagor  and  the  mortgagee,  and  presumably 
it  does  not  avoid  the  covenant  for  payment  of  principal  and  interest, 
or  any  other  part  of  the  deed  except  in  respect  of  the  chattels  com- 
prised in  the  deed  {Re  Burdett,  20  Q.  B.  D.  310).  Therefore,  it 
may  be  proper  in  some  cases  to  insert  an  attornment  clause  (of 
which  another  form  is  given,  supra,  p.  235) ;  but,  as  above  appears, 
the  law  on  the  subject  is  still  in  a  somewhat  imcertain  state,  and 
the  risk  of  inserting  such  a  clause  would  seem  to  be  hardly  counter- 
balanced by  the  right  which,  if  effectual,  it  gives  to  the  mortgagee 
of  recovering  immediate  possession  imder  Ord.  HI.  r.  6,  as  was 
done  in  Mum/ord  v.  Collier,  ubi  supra  ;  and  see  also  Kemp  v.  Lester^ 
[1896]  2  Q.  B.  162. 

If  such  a  clause  be  inserted,  the  rent  reserved  must  be  fixed  so 
as  to  correspond  with,  and  cover,  the  periodical  payments  required 
from  the  member.  As  to  the  effect  of  reserving  a  rent  out  of  pro- 
portion to  the  annual  payments  in  respect  of  the  mortgage  debt, 
see  Ex  parte  Williams,  7  Ch.  D.  138,  and  the  cases  cited  in  the 
last  preceding  note,  and  compare  Ex  parte  Voisey,  21  Ch.  D.  442. 
The  proceeds  of  a  distress  levied  under  the  clause  are,  it  seems, 
applicable  to  the  payment  of  principal  as  well  as  interest  {Ex 
parte  Harrison,  In  re  Beds,  18  Ch,  D.  127,  overruling  Uampson  v. 
Fellows,  L.  B.  6  £q.  575).  No  form  of  a  power  of  distress  is  hero 
given,  because  such  a  power  is  open  to  the  same  objections  as  an 
attornment  clause  (see  supra,  p.  311,  n.,  and  The  Roundwood  Colliery 
Co,,  [1897]  1  Ch.  373),  and  has  less  advantages  in  other  respects. 
But  such  a  power  may  readily  be  framed  from  that  given,  supra, 
p.  193,  mutatis  mutandis,  and  in  particular  substituting  default  in 
payment  of  interest  for  default  in  payment  of  rent. 
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premises,  and  the  mortgagor  shall  then  or  afterwards  be    Pbegedbnt 
in  the  oocupation  of  whole  or  part,  he  shall,  during  such         ^^^' 
ocoupation,  be  deemed  to  be  tenant  thereof  at  the  will  of  «>  a  buildino 

the  Society,  at  a  clear  monthly  rent  of  £ — ,  payable  to  '. 

the  Society  monthly  in  advance,  at  the  place  where,  and 

on  the  days,  and  during  the  hours,  when  the  monthly 

meetings  of  the  Society  shall  from  time  to  time  be  held, 

and  the  first  payment  of  such  rent  shall  become  due  on 

the  day  on  which  the  Society  shall  first  become  entitled  to 

enter  into  such  possession  or  receipt,  but  every  payment 

actually  made  of  such  rent  shall  be  accepted  by  the 

Society  in  or  towards  satisfaction  of  the  subscriptions 

and  monies  for  the  time  being  payable  by  the  mortgagor 

imder  the  said  rules  and  these  presents   respectively.] 

And  lastly,  it  is  hereby  agreed  and  declared,  that  the  Interpretation 

expression,  the  mortgagor,  shall,  unless  such  interpretation      ^^' 

be  inconsistent  with  the  context,  be  construed  to  include 

his  heirs,  executors,  administrators,  and  assigns  (a).    In 

¥riTNB8S,  &c. 

THE  SCHEDULE  above  referred  to. 
PartL    Portn.    Part  HI. 

(a)  The  following  is  a  clause  intended  to  enable  mortgagees  to 
enter  and  manage  the  mortgaged  property  without  incurring  the 
responsibilities  incident  to  possession,  and  adapted  to  these  forms : — 

"  Provided  always,  and  it  is  hereby  declared,  that  it  Power  for 
shall  be  lawful  for  the  mortgagees,  or  for  any  receiver  Jo^^^telf^ 
appointed  under  the  statutory  power  in  that  behalf,  at  manage  and 
any  time  or  times  after  they  shall  have  become  entitled  nTortg^ed^ 
to  exercise  the  power  of  sale  herein  by  statute  implied,  ««***«; 
and  until  all  the  said  premises  shall  have  been  sold,  to 
enter  into  possession  of  the  said  premises  or  of  the  unsold 
parts  thereof  for  the  time  being,  and  from  time  to  time 
to  relinquish  and  resume  possession,  and  while  in  pos- 
session to  manage  or  superintend  the  management  of  the 
said  premises  and  all  buildings  now  or  hereafter  to  be 
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TO  Sl  BUtLDlSQ 
BOOIBTY. 


— and  to 
distrain  for 
rent,  evict, 
and  take 
proceedings 
generally; 


erected  thereon,  and  to  develop  the  same  upon  the  plan 
or  scheme  upon  which  the  same  are  or  shall  be  managed 
and  developed  by  the  mortgagor,  his  heirs  or  assigns,  or 
upon  £iny  other  plan  or  scheme  which  the  mortgagees 
shall  think  fit,  and  to  let  or  demise  for  any  term  or  terms, 
or  from  year  to  year,  or  otherwise  dispose  of  all  or  any 
pjirt  or  parts  of  the  said  premises  either  for  building  or 
for  other  purposes,  and  to  appropriate  and  lay  out,  or 
authorise  the  lessee  or  lessees  to  appropriate  and  lay  out 
any  part  of  the  said  premises  for  squares,  gardens,  or 
other  open  spaces,  roads,  and  other  works,  which  may 
tend  to  the  adaptation  and  development  of  the  said 
premises  or  any  part  thereof  as  a  building  estate,  and  to 
repair  and  complete  houses  and  other  buildings,  and  to 
insure  houses,  buildings,  and  other  property  against  lose 
or  damage  by  fire,  and  to  make  allowances  to  and 
arrangements  with  all  or  any  of  the  tenants  or  occupiers 
for  the  time  being  of  the  said  premises  and  with  other 
persons,  and  to  accept  surrenders  of  leases  and  tenancies, 
and  generally  to  deal  with  the  premises  as  fully  and 
effectually  as  an  absolute  owner  could  do,  and  also  to 
demand,  sue  for,  collect  and  receive,  and  give  effectual 
discharges  for  all  the  rents  and  profits  due  at  the  time 
this  power  shall  be  exercised,  or  which  shall  become  due 
in  respect  of  the  said  premises.  And  in  case  of  non- 
payment thereof  or  of  any  part  thereof  to  enter  into  and 
upon  all  or  any  of  the  tenements  and  hereditaments  in 
respect  of  which  any  rents  or  profits  shall  be  unpaid,  and 
for  the  same  rents  and  profits  and  the  costs  and  expenses 
incurred  by  or  incidental  to  the  non-payment  thereof  to 
distrain,  and  the  distress  and  distresses  there  found  to 
dispose  of  in  due  comrse  of  law,  and  to  take  and  use  all 
lawful  proceedings  and  means  for  recovering  and  receiving 
the  said  rents  and  profits,  and  for  evicting  and  ejecting 
defaulting  tenants  and  occupiers  from  all  or  any  of  the 
said  premises,  and  determining  the  tenancy  and  oocupa- 
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FBBCfBDENT 

tion  thereof,  and  for  obtaming,  recovering,  and  retaining       LXXV. 
possession  of   all  or  any  of  the  premises  held  by  such  to  jl  BuiLDiyq 
defaulters,  and  also  to  commence  and  prosecute  and  to 


to  possession. 


defend  all  actions,  claims,  demands,  and  proceedings 
touching  the  same  premises  which  may  arise  in  any  way 
in  consequence  of  the  exercise  of  this  present  power,  and 
for  all  or  any  of  the  aforesaid  purposes  to  execute  and  do 
all  such  instruments  and  things  as  shall  to  the  mort- 
gagees or  the  said  receiver  seem  necessary  or  expedient, 
and  for  the  purposes  aforesaid  to  employ  all  such  agents, 
managers,  and  others '  as  shall  be  thought  necessary  or 
expedient,  and  to  pay  them  such  salaries,  wages,  and 
other  remuneration  as  shall  be  just  and  reasonable. 
And  it  is  hereby  agreed  that  the  mortgagees  shall  not  —without 
be  chargeable  as  mortgagees  in  possession,  whether  in  ^roo^biU^^ 
respect  of  any  act  or  acts  done  or  purported  to  be  done  in  J"®^^®'^^ 
exerdse  of  the  aforesaid  powers  or  any  of  them  or  other- 
wise, or  for  any  rents  or  profits  of  the  said  premises 
except  such  as  they  shall  actually  receive,  nor  for  any  act, 
omission,  or  default  of  the  mortgagees,  or  any  such 
receiver,  agent,  or  manager,  as  aforesaid,  but  all  such 
losses  shall  be  wholly  borne  by  the  moi'tgagor,  and  that 
all  monies  (if  any)  which  the  mortgagees  or  such  receiver 
shall  advance  or  expend  in  the  execution  of  the  aforesaid 
powers  or  any  of  them  (and  which  monies  they  are 
respectively  hereby  authorised  to  advance  or  expend  at 
iheir  discretion)  together  with  interest  on  such  monies  at 
the  rate  of  £5  per  cent,  per  annum  from  the  time  of  the 
same  respectively  having  been  advanced,  shall  be  a  charge 
upon  the  mortgaged  premises." 
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Pbxoedsnt 
LXXVI. 


Bill  of  Sale  by  way  of  Mortgage  o/*  Furniture  (a). 

WL^B^.   This  indenture,  made,  &c.,  BETWEEN  A.  B.,o£, 
Pj^p^igg  &c.    [mortgagor]^  of  the  one  part,  and  C.  D.,  of,  &a 

As  to  bills  of        (o)  The  law  as  to  Bills  of  Sale  in  England  is  now  mainly  regulated 
salegenerally.  ^^  ^^  ^^^  ^^  ^^^  ^^^^  ^^^g  ^^  ^^^2  (41  &  42  Vict,  c,  31,  and 

45  &  46  Vict.  c.  43),  of  which  the  former  repealed  the  Act  of  1854 
(17  &  18  Vict.  c.  36),  and  the  amending  Act  of  1866  (29  &  30  Vict 
0.  96),  but  re-enacted,  with  some  modification,  the  provisions  of  those 
Acts,  and  the  latter  (it  should  be  observed)  applies  only  (see  sect  3) 
to  ])ills  of  sale  g^ven  (whether  by  a  private  individual  or  a  company; 
Attenborough*8  Case,  28  Ch.  D.  682)  by  way  of  security  for  the  pay- 
ment of  money ;  but  there  is  no  such  distinction  in  the  Act  of  1878 
(see  Tuck  v.  Southern  Counties  Deposit  Bank,  42  Ch.  D.  471).  The 
Bills  of  Sale  Act,  1890  (53  &  54  Vict.  c.  53),  and  the  BiUs  of  Sale 
Act,  1891  (54  &  55  Vict.  c.  35),  relate  solely  to  securities  on  imported 
goods  given  prior  to  their  deposit  in  a  warehouse,  factory,  or  store, 
or  to  their  being  reshipped  for  export  or  delivered  to  a  purchaser, 
such  securities  being  by  those  Acts  exempted  ^m  the  operation  of 
the  Bills  of  Sale  Acts,  1878  and  1882.  See  as  to  Bills  of  Sale,  David- 
son's Preo.  Conv.  vol.  ii.  pt.  ii.  (4th  ed.),  pp.  147  to  159,  and  353, 
n.  (a),  and  the  subsequent  notes  to  this  Precedent.  As  to  the  dis- 
tinction between  a  bill  of  sale  and  a  pledge  of  chattels  with  delivery 
of  possession,  see  Ex  parte  Hubbard,  17  Q.  B.  D.  690 — 698 ;  HiUon  v. 
Tucker,  39  Ch.  D.  669 ;  Morris  v.  DehbbeUFlipo,  [1892]  2  Ch.  352  ; 
CharUsworth  v.  Mills,  [1892]  A.  0.  231 ;  Ramsay  y.  Margrett,  [1894] 
2  Q.  B.  18.  Where  there  is  a  bond  fide  sale  of  chattels  out  and  out 
followed  by  a  hiring  agreement,  the  agreement  is  not  within  ihe 
Bills  of  Sale  Acts ;  but  if  the  transaction  is  really  one  of  loan  and 
security,  there  being  in  truth  no  hiring,  the  agreement  is  a  bill  of 
sale :  ^e  intention  of  the  parties,  not  the  form  of  the  transaction,  is 
to  be  looked  at.    Be  Watson,  25  Q.  B.  D.  27 ;  Madetty,  Thomas,  [1891] 

1  Q.  B.  230 ;  Beckett  v.  Tower  Assets  Co.,  ib.  638 ;  Lee  v.  BuUer,  [1893] 

2  Q.  B.  318;  Oough  v.  Wood,  [1894]  1  a  B.  713;  Trustee  of  Q. 
Mellor  V.  Maas,  [1902]  1  K.  B.  137,  [1903]  1 K.  B.  226.  As  to  hire 
and  purchase  agreements  generally,  see  Helby  v.  Matthews,  [1895] 
A.  C.  471 ;  McEntire  v.  Crossley  Bros,,  Limited,  ib.  457 ;  Payne  v. 
WiUon,  [1895]  1  Q.  B.  653,  2  Q.  B.  537 ;  and  Hobson  v.  Gam'nge, 
[1897]  1  Ch.  182,  where  a  gas  engine  let  out  on  such  an  agree- 
ment, and  affixed  by  the  hirer  to  his  freehold,  was  held  to  pass  to  a 
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[fnortgagee]y  of  the  other  part,  witnessbth,  that,  in  con-    Pekcedent 
sideration  of  the  sum  of  £ (b)  now  paid  to  the  said         _;  ' 

BILL  OP  BALB. 


Witnesseth. 


subsequent  mortgagee  of  the  freehold  as  a  fixture.  Debentures  of 
a  joint  stock  company  creating  a  floating  charge  upon  its  real  and 
personal  property  are  not  within  the  Act  of  1878;  and  they  are 
expressly  excluded  from  the  operation  of  the  Act  of  1882  by  sect.  17 
(^  Standard  Manufacturing  Co.,  [1891]  1  Ch.  627).  An  agreement 
for  a  marriage  settlement  is  within  the  exception  of  ''marriage 
settlements"  in  sect.  4  of  the  Act  of  1878  {Wenman  v.  Lyon  &  Co., 
[1891]  1  a  B.  634 ;  affirmed,  [1891]  2  Q.  B.  192).  An  agreement  for 
a  lien  on  stock-in-trade  to  secure  the  purchase-money  of  a  business 
was  held  to  require  registration  as  a  bill  of  sale  in  Cobum  v.  Collim, 
35  Ch.  D.  373.  In  Fulbrook  v.  Aehby  &  Co.,  56  L.  J.  (N.  S.)  Q.  B. 
376,  approved  of  by  the  Court  of  Appeal  in  Steveiis  v.  Marston, 
W.  N.  1890, 193,  and  also  in  Re  Roundwood  Colliery  Co.,  [1897]  1  Ch. 
373,  a  power  of  distress  reserved  to  the  lessor  in  an  agreement  for  a 
lease  of  a  public-house  for  the  recovery  of  money  due  for  liquor 
which  shotdd  have  been  supplied  by  him  to  the  lessee  was  held  void, 
the  agreement  not  having  been  registered  as  a  bill  of  sale.  In  the 
last-mentioned  case  the  distinction  is  pointed  out  between  powers  of 
distress  reserved  by  a  lessor  in  respect  of  matters  outside  the  relation- 
ship of  landlord  and  tenant  and  the  like  powers  reserved  for  the  bond 
fide  object  of  securing  payment  of  rent,  in  which  case  they  are  outside 
the  Bills  of  Sale  Acts  altogether.  And  as  to  attornment  clauses  in 
mortgages,  see  note  {b) ,  supra,  p.  3 1 1 .  As  to  bills  of  sale  by  partners 
and  other  joint  owners,  see  Re  Bainbridge,  8  Ch.  D.  218 ;  Ex  parte 
Brown,  9  Ch.  D.  389 ;  Ex  parte  Fopplewell,  21  Ch.  D.  73. 

The  Bills  of  Sale  Acts,  1878  and  1882,  do  not,  nor  did  the  earlier 
Acts,  extend  to  Scotland  or  Ireland,  but  bills  of  sale  in  Ireland  are 
now  regulated  by  the  Bills  of  Sale  (Ireland)  Acts,  1879  and  1883, 
which  correspond  generally  with  the  English  enactments  and 
apparently  are  not  affected  by  the  above-mentioned  Acts  of  1890  and 
1891.  As  to  English  bills  of  sale  of  chattels  in  Scotland,  see  Coote 
v.  Jecki,  L.  R.  13  Eq.  597 ;  and  in  Ireland,  Brooke  y.  Harrison,  6 
L.  E.  Ir.  85. 

Under  sect.  9  of  the  Act  of  1882,  **  a  bill  of  sale  made  or  given  by  As  to  the 
way  of  seciudty  for  the  payment  of  money  by  the  grantor  thereof  shall  foj,^^^ 
be  void  "  (not  merely,  it  should  be  observed,  against  persons  other 
than  the  grantor),  *'  unless  made  171  accordance  with  the  form  in  the 
Schedtde  to  this  Act  annexed.'*  (See  the  next  following  Prece- 
dent LXXVII.,  which  is  a  copy  of  this  form.)  The  form  applies  to 
personal  chattels  only,  and  a  bill  of  sale  which  includes  chattels  real 
IB  not  in  accordance  with  the  form,  and  is  therefore*  void  as  regards 
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A.  B.  by  the  said  C.  D.  (the  receipt  of  which  the  said  A.  B. 
hereby  acknowledges),  [^or  whatever  else  the  considerafion 


Coiifiideira- 
tion. 


the  personal  chattels  under  this  section.  Cochrane  v.  EntwhidU^  25 
Q.  B.  D.  116.  It  has  been  laid  down  that  the  general  intention  of 
the  Act  is  that  the  loan  of  money  upon  the  security  of  a  bill  of  sale 
shall  be  a  simple  transaction  (see  Melville  v.  Stringer,  13  Q.  B.  D. 
392),  and  that  the  instrument  will  be  obnoxious  to  the  above  section 
if  anything  substantial  is  subtracted  from  the  statutory  form,  or 
anything  actually  inconsistent  added  to  it  {Davis  v.  Burton,  11 
Q.  B.  D.  537,  540) ;  if  it  does  not  produce  the  predse  legal  effect, 
neither  more  nor  less,  of  that  form,  or  the  variance  is  such  as  might 
reasonably  deceive  those  for  whose  benefit  the  form  is  provided  (Ex 
parte  Stanford,  17  Q.  B.  D.  259).  It  must  be  so  framed  that  its 
nature  and  meaning  shall  be  clear  and  intelligible  to  persons  of 
ordinary  tmderstanding  without  technical  knowledge,  and  that  the 
borrower  shsdl  be  able  to  know  the  nature  of  the  security  he  has 
given,  and  a  new  proposed  creditor,  by  searching  the  register,  to 
understand  the  position  of  the  borrower  (Melville  v.  Stringer,  ubi 
supra) ;  it  must  not  be  a  puzzle  to  anyone  who  reads  it  (Furber  v. 
Cobb,  18  Q.  B.  D.  494,  502),  or  so  intricate  or  prolix  in  its  recitals  or 
otherwise  as  to  be  obscure  (17  Q.  B.  D.  264,  274).  See  also  Peace  v. 
Brookes,  [1895]  2  Q.  B.  451,  where  a  stipulation  intended  to  secure 
for  the  grantee  a  monopoly  of  a  part  of  the  grantor's  custom  was 
held  to  invalidate  the  bill :  Saunders  v.  White,  [1901]  1  Q.  B.  70, 
[1902]  1  K.  B.  472,  where  a  bill  given  by  two  grantors  not  having 
a  joint  interest,  but  each  being  a  sole  owner  of  a  portion  of  the 
goods,  was  held  to  be  not  in  accordance  with  the  form ;  and  for 
a  general  discussion  of  the  statutory  form,  Thomas  v.  Kellt/,  13 
App.  Cas.  506,  516,  519.  An  untrue  statement  of  the  consideration 
is  not  a  deviation  from  the  form  so  as  to  avoid  the  bUl  under  sect.  9 
(Heseltine  v.  Simmons,  [1892]  2  Q.  B.  547).  It  would  seem  that  an 
instrument  may  be  a  bill  of  sale  within  the  Acts,  although  it  be  of 
such  a  nature  as  to  be  incapable  of  being  framed  in  accordance  with 
the  statutory  form,  and  is  therefore  necessarily  invalid  (Myers  v. 
Elliott,  16  Q.  B.  D.  526,  530;  Ex  parte  Parsons,  ib,  532;  Hughes 
V.  Little,  18  Q.  B.  D.  at  p.  35 ;  Mackay  v.  Merritt,  34  W.  E.  433). 
And  it  would  appear  that  the  operation  of  sect.  9  is  not  confined  to 
cases  of  money  lent  by  the  grantee  of  the  bill  to  the  grantor,  but 
extends  to  every  case  in  which  the  grantor  binds  himself  to  pay 
money  to  the  grantee  and  gives  the  bill  of  sale  to  secure  that  pay- 
ment. See  Hughes  v.  Little,  ubi  supra,  at  p.  86. 
As  to  desorip-      The  residence  and  occupation  of  the  grantor  and  grantee,  and  of 

tion  of  grantor  ^yery  attesting  witness,  must  be  correctly  described  in  the  deed,  and 
ana  g^ntee.  ' 
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may  be]  he  the  said  A.  B.  {c)  doth  hereby  assign  unto  the    I^i^^t 
said  0.  D.,  his  exeoutors,  administrators,  and  assigns,  all 
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alao  in  the  affidavit  required  by  sect.  10  (2)  of  the  Act  of  1878  (con-e-  Asaignmeiit. 

eponding  with  sect.  1  of  the  Act  of  1854) ;  see  the  cases  collected  in 

Dav.  Prec.  Con  v.  vol.  ii.  pt.  ii.  4th  ed.  p.  150,  n,  (i).     In  Dohxni 

V.  Dolcini^  [1895]  1  Q.  B.  898,  Cave,  J.,  decided,  however,  that  it 

was  not  necessary  to  set  out  the  grantor's  residence  and  description 

in  the  body  of  the  deed,  as  well  as  in  the  affidavit  under  sect.  10  of  the 

Act  of  1878 ;  but  compare  the  later  case  of  Altree  v.  Altree^  [1898]  2 

Q.  B.  267.  If  the  grantor  has  more  than  one  residence,  or  more  than 

one  business  or  occupation  [Re  Fitzpatrick^  19  L.  E.  Ir.  206),  it  has 

been  held  that  all  should  be  described  {WallU  v.  Smithy  W.  N.  1882, 

p.  77 ;  but  see  Ex  parte  Knightley,  51  L.  J.  Ch.  823 ;  30  W.  R.  844 ; 

OreenJiam  v.  Childy  24  Q.  B.  D.  29,  where  the  mention  of  one  of 

several  places  of  business  was  held  sufficient  in  the  affidavit).    See 

also,  as  to  the  description  of  the  grantor.  Ex  parte  National  Mer^ 

caniile  Bank,  15  Ch.  D.  42 ;  Castle  v.  Dovmton,  5  C.  P.  D.  56 ;  Cooper 

y.Bams,  32  W.  E.  329;  Ex  parte  PoppUwell,  21  Ch.  D.  73;  Downs 

V.  Salmon,  20  Q.  B.  D.   775;   Lee  v.  Turner,  ib,  773;  Sharp  v. 

McHenry,  38  Ch.  D.  427 ;  Kemble  v.  Addison,  [1900]  1  K.  B.  430, 

where  a  bill  of  sale  granted  by  a  married  woman  so  described  was 

held  bad  because  she  had  an  occupation  which  was  not  stated ;  and 

Stokes  V.  Spencer,  [1900]  2  K  B.  483,  where  the  bill  was  held  not 

to  be  invalidated  by  the  grantor's  name  being  wrongly  stated.    And 

as  to  the  description  of  a  grantee,  Simmons  v.  Woodward,  [1892] 

A.  C.  100 ;  and  Altree  v.  Altree,  uW  supra,  where  the  bill  was  held 

void  under  sect.  9  of  the  Act  of  1882,  because  the  address  and 

description  of  the  grantee  were  not  given. 

Partners  or  joint  creditors  (but  not  several  separate  creditors) 
may  be  grantees  in  one  and  the  same  bill  of  sale  {Melville  v.  Stringer, 
13aB.  D.  392). 

(6)  Sect.  8  of  the  Act  of  1882  requires  that  the  consideration  shall  As  to  state- 
be  "  truly  set  forth  "  in  the  bill  of  sale ;  otherwise  it  will  be  void  in  ment  of  the 
*'  respect  of  the  personal  chattels  comprised  therein."  See  Heseltine 
V.  Simmons,  [1892]  2  Q.  B.  547,  in  which  it  is  stated  that  the  section 
only  applies  to  bills  given  as  security  for  money.  It  is  sufficient  if 
the  legal,  or  mercantile,  or  business  effect  of  the  facts  is  stated  with 
substantial  accuracy,  though  the  details  of  the  transaction  are  not 
set  forth :  Credit  Co.  v.  PoU,  6  Q.  B.  D.  295,  299 ;  Ex  parte  Johnson, 
26  Ch.  D.  338,  348 ;  Eichardson  v.  Harris,  22  Q.  B.  D.  268 ;  Darlow 
y.  Bland,  IIH91']  1  Q.  B.  125. 

A  bill  of  sale  made  or  given  in  consideration  of  any  sum  under 
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and  singular  the  several  chattels  and  things  specifically 
described  in  the  schedule  hereto  annexed  {d)  by  way  of 

30Z.  is  now  void  (sect.  12  of  the  Act  of  1882 ;  see  Davis  v.  Usher, 
12  Q.  B.  D.  490 ;  Darlow  v.  Bland,  uhi  supra). 

It  has  been  held  that  the  consideration  is  truly  set  forth  as  "  paid 
to  the  grantor  "  where  it  is  by  his  direction  applied  in  satisfying 
existing  debts  due  from  him  to  third  persons  [Hamlyn  y.  BtUeUy, 
5  C.  P.  D.  327;  Ex  parte  Firth,  19  Ch.  D.  419;  In  re  Cann,  13 
Q.  B.  D.  36);  or  to  the  grantee  (Ex  parte  Charing  Cross  Bank,  16 
Ch.  D.  35,  38 ;  Ex  parte  Bolland,  21  Ch.  D.  543,  549);  and  that  a 
collateral  agreement  as  to  the  application  of  the  consideration  in 
payment  of  such  debts  need  not  be  stated  {Ex  parte  National  Mer- 
cantile Bank,  15  Ch.  D.  42).  See  also  Thomas  v.  Searles,  [1891] 
2  Q.  B.  408,  where  the  collateral  agreement  was  that  out  of  the 
sum  advanced  the  grantor  should  pay  off  an  existing  debt  due  to 
the  grantee  and  partly  secured  by  a  prior  bill  of  sale ;  and  Htsdtine 
V.  Simmons,  [1892]  2  Q.  B.  547,  where  the  agreement  was  that  the 
bill  should  not  be  made  available  until  the  grantee  had  exhausted 
certain  other  securities  for  the  advance.  But  it  would  seem  that  if 
any  part  of  the  consideration  stated  to  be  paid  to  the  grantor  be  in 
fact  paid  to  or  retained  by  the  grantee  for  commission  or  expenses 
generally,  the  bill  of  sale  will  be  void  under  sect.  8  {Hamilton  v. 
Chaine,  7  Q.  B.  D.  319 ;  see  Ex  parte  Charing  Cross  Bank,  16  Ch.  D. 
35 ;  Ex  parte  Rolph,  19  Ch.  D.  98 ;  Ex  parte  Firth,  ih,  419).  These 
cases  show  that  the  distinction  is  between  the  application  of  the  con- 
sideration in  payment  of  debts  existing  independently  of  the  trans- 
action of  loan,  and  its  application  in  payment  of  debts  which  arise 
out  of  the  transaction  itself.  In  Ex  parte  ChaUinor,  16  Ch.  D.  260, 
where  the  grantee  retained  part  of  the  consideration  to  pay  solicitor's 
costs  of  preparing  the  deed,  a  further  sum  for  costs  previously  in- 
curred, and  an  auctioneer's  fee  for  valuing  the  property  with  a  view 
to  the  loan,  the  statement  of  the  whole  consideration  as  ** paid  to** 
the  grantor  was  held  not  to  vitiate  the  bill  of  sale.  In  Ex  parte 
Firth  {ubi  sup,),  however,  Jessel,  M.  E.,  questioned  the  soundness 
of  this  decision  if  it  was  intended  to  cover  debts  which  do  not 
become  such  until  after  the  transaction  has  been  completed ;  and 
Brett,  L.  J.,  limited  its  authority  to  cases  in  which  the  debt  is 
existing  at  the  time  of  the  execution  of  the  bill  of  sale.  The  debt 
cannot  be  truly  said  to  be  included  in  money  paid  to  the  grantor, 
unless  it  is  a  debt  due  and  payable  irrespective  of  the  agreement  for 
payment  of  the  money  which  is  in  question :  Richardson  v.  Harris, 
22  Q.  B.  D.  268,  273,  where  it  was  held  that  the  consideration  was 
not  truly  set  forth  as  paid  to  the  grantor,  and  that  the  bill  was 
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void,  the  facte  being  that  by  agreement  with  the  grantor  part  of  the   -— 

money  was  retained  by  the  grantee  in  satisfaction  of  acceptances  i^  ante  for  title, 
(then  running)  given  by  the  grantor  to  the  grantee,  a  sum  to  be 
paid  for  hire  of  furniture  assigned  by  the  bill,  and  a  sum  for 
expenses  of  the  transaction.  This  case  was  distinguished  in  Be 
WUUhire,  [1900]  1  Q.  B.  96,  where  a  part  of  the  money  paid  by  the 
grantee  was  by  agreement  applied  in  retiring  a  promissory  note 
upon  which  both  grantor  and  grantee  were  liable,  and  the  bill  was 
held  good.  In  Collis  y.  Tuson^  46  L.  T.  387,  the  consideration  set 
forth  as  paid  to  the  grantor  was  the  sum  actually  so  paid,  being  the 
amoimt  of  the  advance  after  deducting  interest  and  expenses,  and 
the  bill  was  held  good  for  the  whole  advance.  But  a  bill  made  in 
consideration  of  a  sum  expressed  to  be  **now  owing''  to  the 
grantee  was  held  void  where  the  sum  represented  unpaid  accept- 
ances {Mayer  v.  Mindlevich^  59  L.  T.  400),  and  where  there  was 
only  a  liability  to  pay  the  sum  by  instalments  at  future  dates 
[Darlow  v.  Bland,  [1897]  1  Q.  B.  126).  The  consideration  is  truly 
set  forth  as  *'  now  paid,*'  although  it  consists  of  a  pre-existing  debt 
[Cftdit  Co,  V.  Pott,  6  Q.  B.  D.  295 ;  see  Ex  parte  Johnson,  26  Ch.  D. 
338;  Ex  parte  Allam,  14  Q.  B.  D.  43,  where  a  fresh  bill  was  sub- 
stituted for  one  which  was  invalid ;  and  see  Ex  parte  Nelson,  35 
W.  R.  264).  And  as  to  what  is  **  payment"  generally,  see  Be  Bomer 
df  Haslam,  [1893]  2  Q.  B.  286 ;  Be  Somerset,  [1894]  1  Ch.  231 ;  La 
Soche  V.  Beauchemin,  [1897]  A.  0.  358.  The  consideration  is  not 
truly  set  forth  where  the  bill  does  not  show  on  its  face  the  true 
agreement,  but  is  dependent  for  its  real  effect  on  some  other 
instrument  {Sharp  v.  McHenry,  38  Ch.  D.  427). 

(c)  The  insertion  of  the  words  **a8  beneficial  owner"  (or  any 
other  words  which  imply  covenants  under  the  Conv.  Act,  1881) 
▼ould  render  the  bill  of  sale  void:  Ex  parte  Stanford,  17  Q.  B.  D. 
259.  The  form  given  in  the  schedule  to  the  Act  of  1882  makes 
no  reference  (except  in  the  operative  part)  to  the  representatives 
of  the  parties,  and  it  has  therefore  been  thought  desirable  to  avoid 
such  reference  throughout  the  subsequent  part  of  the  Precedent. 

(rf)  The  Act  of  1882  provides  (sect.  4)  that  every  bill  of  sale  As  to  parcels, 
shall  have  annexed  thereto,  or  written  thereon,  a  schedule  con- 
taining an  inventory  of  the  personal  chattels  comprised  in  the 
bill  of  sale ;  and  save  as  thereinafter  mentioned  (see  sect.  6)  shall 
have  effect  only  in  respect  of  the  personal  chattels  spedfically 
described  in  the  said  schedule,  and  except  as  against  the  grantor 
■hall  be  void  in  respect  of  (sect.  4)  any  personal  chattels  not 

D.— c.P.  21 
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And  the  said  A.  B.  doth  hereby  covenant  with  the  said 
C.  D.,  and  agree  and  dedare  that  he  the  said  A.  B.  will 

80  specifically  described,  and  (sect.  6)  in  respect  of  any  personal 
chattels  specifically  described  in  the  schedule,  of  which  the  grantor 
was  not  the  true  owner  at  the  time  of  the  execution  of  the  bill 
of  sale  (see  Tuck  v.  Southern  Counties  Deposit  Bank,  42  Ch.  D.  471) ; 
but  (sect.  6)  nothing  contained  in  the  foregoing  sections  of  the 
Act  (that  is,  in  effect,  sects.  4  and  5)  shall  render  a  bill  of  sale 
void  in  respect  of  (1)  any  growing  crops  separately  assigned  or 
charged  (i.e.,  apart  from  any  interest  in  the  land ;  Roberts  y.  Roberts^ 
13  Q.  B.  D;  794,  806)  where  such  crops  were  actually  growing  at 
the  time  when  the  bill  of  sale  was  executed;  (2)  any  fixtures 
separately  assigned  or  charged,  and  any  plant  or  trade  machinery, 
where  such  fixtures,  plant,  or  trade  machinery  are  used  in,  attached 
to,  or  brought  upon  any  land,  farm,  factory,  workshop,  or  other 
place  in  substitution  for  any  of  the  like  fixtures,  plant,  or  trade 
machinery  specifically  described  in  the  schedule.  As  to  the 
meaning  of  ** plant"  in  sub-sect.  (2)  see  London ,  etc.  Co.  v. 
Creasey,  [1897]  1  Q.  B.  768.  Under  the  Act  of  1878  (sect.  5)  trade 
machinery  is  **  personal  chattels,"  and  includes  all  machinery 
used  in  or  attached  to  any  factory  or  workshop,  except  the  fixed 
motive  powers,  and  the  steam,  gas,  and  water  pipes. 

"Where  a  bill  of  sale  is  given,  not  by  way  of  absolute  assignment 
(as  in  Tuck  v.  Southern  Counties  Deposit  Bank,  uhi  sup,)  but  byway 
of  mortgage  to  secure  a  loan,  the  grantor  is  still  the  **  true  owner  " 
of  the  goods  within  sect.  5  of  the  Act  of  1882,  to  the  extent  of  his 
interest  in  the  equity  of  redemption,  for  the  purpose  of  giving  a 
fresh  bill  of  sale  as  security  for  a  further  advance  ( Thomas  v.  SearUs, 
[1891]  '2  Q.  B.  408).  And  as  to  the  meaning  of  the  words  "true 
owner,"  see  also  Walrond  v.  Ooldmann,  16  Q.  B.  D.  121,  where  a 
bill  of  sale  executed  by  a  wife  equitably  entitled  to  the  goods  xmder 
her  marriage  settlement  was  held  valid;  Re  Tamplin,  "W.  N.  1890, 
48,  where  the  bill  was  executed  by  one  partner ;  and  Re  Far/, 
[1892]  2  Q.  B.  591,  where  it  was  held  that  the  words  included  a 
legal  owner  who  was  in  fact  a  trustee  for  another. 

A  mere  general  description  in  the  schedule  {e.g,,  "household 
furniture  and  effects  ")  is  not  enough ;  there  must  be  an  inventoiy 
describing  the  chattels  as  business  men  would  describe  them  {Roberts 
V.  Roberts,  13  Q.  B.  D.  794,  806) ;  but  the  bill  of  sale  is  not  vitiated 
by  the  omission  to  mention  the  place  in  which  the  goods  are  situate 
{Ex  parte  Hill,  17  Q.  B.  D.  74).  The  description  must  be  suflBdent 
to  identify  the  particular  chattels,  so  as  to  separate  them  from  other 
things  of  the  same  class,  and  should  be  such  as  is  usual  in  inven- 
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toriee  made  for  business  purposes  with  regard  to  the  particular 
subject-matter  {WiU  v.  Banner,  19  Q.  B.  D.  276 ;  20  Q.  B.  D.  114, 
118 ;  see  Carpenter  v.  Deen,  23  Q.  B.  D.  566;  Uickley  v.  Greenwoody 
26  a  B.  D.  277 ;  Thomas  v.  Kdly,  13  App.  Cas.  606 ;  Davidson  v. 
CarUon  Bank,  [1893]  1  Q.  B.  82 ;  Davies  v.  Jenkins,  [1900]  1  O.  B. 
133,  where  horses  and  cows  were  described  merely  by  number). 
It  has  been  suggested  that  future  or  after-acquired  personal  chattels 
are  not  capable  of  such  specific  description  as  is  required  by  the 
Act  of  1882,  in  which  case  a  bill  of  sale  which  includes  such 
chattels  in  the  schedule  must  be  void,  except  as  against  the  grantor, 
in  respect  of  them  (see  sects.  4  and  6,  which  apply  to  the  schedule, 
while  sect.  9  applies  to  the  body  of  the  bill  of  sale ;  see  20  Q.  B.  D. 
pp.  673,  674) ;  and  it  is  laid  down  that  (see  13  App.  Gas.  620)  the 
Act  of  1882  requires  that  the  schedule  to  the  deed  shall,  and  the 
body  of  the  deed  shall  not,  contain  the  description  of  the  goods, 
and  that  therefore  a  bill  of  sale  purporting  to  assign  after-acquired 
chattels  is  altogether  Toid  (i.e.,  that  it  comes  within  sect.  9,  and  not 
merely  within  sects.  4  and  6)  if  (see  Kdly  &  Co,  v.  Kellond,  20 
Q.  B.  D.  669,  673,  674)  the  reference  to  them  is  contained  in  the 
body  of  the  deed,  and  not  in  the  schedule  only  {Thomas  v.  Kelly, 
13  App.  Cas.  506;  followed  in  Hodden  &  Co.  v.  Oppenheim,  60 
L.  T.  962 ;  and  see  Coates  v.  Moore,  [1903]  2  K.  B.  140).  But, 
though  a  bill  of  sale  be  Toid  in  respect  of  *' personal  chattels" 
comprised  in  it,  it  may  be  a  valid  deed  in  respect  of  other  property 
not  within  the  scope  of  the  Acts,  if  the  security  is  severable  {Be 
Burden,  20  Q.  B.  D.  310 ;  Bt  Isaacson,  [1896]  1  Q.  B.  333;  and  cf. 
Naiimiol  Bank  of  Australasia,  Ltd,  and  J,  Falkingham  &  Sons, 
[1902]  A.  C.  685. 

As  to  the  validity  in  equity  of  assignments  of  after-acquired  Astoaasign- 
property,  see  Dav.  Conv.,  vol.  ii.  pt.  ii.  pp.  172  et  seq,;  Walker  v.  "J^*®  °'   . 
Bradford  Old  Bank,  12  Q.  B.  D.  611 ;  Ex  parte  Hauxwell,  23  Ch.  D.  pr^^*^^ 
62.6 ;  Hallos  v.  Bohinson,  16  Q.  B.  D.  288 ;  Be  Clarke,  Coombe  v. 
Carter,  36  Ch.  D.  348 ;  Be  Turcan,  40  Ch.  D.  6 ;  Thomas  v.  Kelly, 
13  App.  Cas.  606 ;  Tailhy  v.  Official  Beceiver,  ibid,  623,  and  cases 
there  cited;  Be  Kelsey,  [1899]  2  Ch.  630 ;  and  Be  Fitzgerald,  [1904] 
W.  N.  61.    As  to  the  effect  of  bankruptcy  upon  a  previous  assign- 
ment by  the  bankrupt  of  all  future  chattels  which  should  be  brought 
upon  certain  premises,  see  Collyer  v.  Isaacs,  19  Ch.  D.  342 ;  and  see 
also  Ex  parte  Nichols,  22  Ch.  D.  782,  where  the  assignment  was  of 
future  receipts  of  a  business;  WHmot  v.  Alton,  [1897]  1  Q.  B.  17 ; 
and  Be  Davis  <£-  Co,,  22  Q.  B.  D.  193,  where  an  assignment  of 
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—  next.    And  if  the  said  principal  sum  or  any  part 
tfl!^*     thereof  shall  remain  unpaid  after  that  day,  will,  so  long 
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and  interest 
after  that  daj 
if  principal  or 
anjr  part  re- 
mains unpaid. 

As  to  "trade 
machinery." 


As  to  the 

amount 

secured. 


future  payments  tinder  a  hiring  agreement  was  held  yalid  as  against 
the  trustee  in  the  bankruptcy  of  the  assignor,  on  the  ground  that 
what  was  assigned  was  a  debt  due  at  the  date  of  the  assignment, 
though  not  payable  until  a  future  time,  which  distinguished  the 
case  from  Ex  parte  NichoUy  ubi  aup. 

If  a  mortgagee  of  land  with  trade  machinery  upon  it  intends  to 
haye  power  to  sell  the  machinery  apart  from  the  land,  he  must  take 
a  bill  of  sale  of  the  machinery  {Jie  Yates,  38  Ch.  D.  112 ;  Climpaon 
V.  Coles,  23  Q.  B.  D.  465 ;  Small  v.  National  Provincial  Bank  of 
England,  [1894]  1  Ch.  686;  Johns  v.  Ware,  [1899]  1  Ch.  359). 
And  see  further  as  to  trade  machinery,  Topham  v.  Oreenside  Glazed 
FirebHck  Co.,  37  Ch.  D.  281 ;  Be  BurdeU,  20  Q.  B.  D.  310 ;  and  Be 
Brooke,  [1894]  2  Ch.  600. 

(e)  The  principle  of  the  form  is  that  a  fixed  sum  shall  be  stated 
in  the  deed  in  figures  and  in  direct  terms,  and  that  that  sum,  with 
rateable  interest,  shall  be  recovered  by  the  holder  {Davis  v.  Burton ^ 
11  Q.  B.  D.  537,  540).  The  deed  must  specify  a  definite  sum 
secured  payable  at  a  definite  time,  or  at  least  the  time  must  be 
defined  by  reference  to  specified  events  {Bianchi  v.  Offord,  17  Q.  B. 
D.  484,  487),  and  not  be  dependent  upon  a  contingency  which  may 
or  may  not  happen  {Hughes  v.  LiUle,  18  Q.  B.  D.  32,  36).  There- 
fore bills  of  sale  have  been  held  void  when  the  covenant  was  to  pay 
**on  demand"  {IletheringUm  v.  Qroome,  13  Q.  B.  D.  789;  Mackay 
V.  Merritt,  34  W.  E.  433) ;  or  seven  days  after  demand  {Sibley  v. 
Higgs,  15  Q.  B.  D.  619) ;  or  to  repay  sums  which  might  be  paid  by 
the  grantee  under  a  guarantee  and  promissoiy  note  {Hughes  v.  Little, 
ubi  sup.).  They  have  been  held  good  where  the  covenant  was  to 
repay  by  unequal  instalments  {Ex  parte  Bowlings,  18  Q.  B.  D.  489 ; 
Re  Bargen,  [1894]  1  Q.  B.  444,  where  the  instalments  included 
interest  as  well  as  principal,  and  were  spread  over  an  indefinite 
period :  Be  Wood,  ibid.  605) ;  to  repay  the  whole  principal  sum  at 
a  date  named  together  with  the  interest  then  due  {Watkins  v.  Evans^ 
18  Q.  B.  D.  886) ;  to  repay  "  on  or  before  "  a  fixed  day  {De  Braam 
V.  Ford,  [1900]  1  Ch.  142);  and  where  it  was  provided  that,  on 
default  in  payment  of  any  monthly  instalment  of  principal,  the 
whole  principal  sum,  with  the  interest  the7i  due,  should  become 
payable  {Lumley  v.  Simmons,  34  Ch.  D.  698 ;  but  contra  where  such 
a  provision  has  the  effect  of  making  interest  not  yet  due  become 
immediately  payable ;  Boe  v.  Mutual  Loan  Association,  56  L.  T.  631). 

The  interest  must  be  rateable  and  capable  of  being  calculated  up 
to  the  time  when  the  principal  shall  be  called  in,  so  that  the  grantor 
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as  the  same  shall  remain  unpaid,  pay  to  the  said  C.  D.  Fbeoedekt 

interest  for  the  said  principal  sum  or  for  so  much  thereof  ' 

as  shall  for  the  time  being  remain  unpaid,  at  the  rate  bill  of  balk. 

aforesaid,  by  equal  half-yearly  payments,  on  the day 

of and  the day  of .     And  further,  that.  Not  to  remove 

1  un  •  •  XI.  .,  '  thefunuture; 

80  long  as  any  money  shall  remam  owmg  on  the  security 

of  these  presents,  he  the  said  A.  B.  will  not  remove 

any  of  the  said  premises  from  the  dwelling-house  in  the 

said  schedule  mentioned  without  the   previous  consent 

of  the  said  0.  D.,  except  for  necessary  repairs,  and  will 

replace  any  articles  damaged  or  worn  out  with  others  of 

equal  value  to  be  included  in  this  security.    And  that  that  the 

the  said  C.  D.  may,  at  all  reasonable  times,  so  long  as  mayentOT 

any  money  shall  remain  on  this  security,  enter  into  the  *°  J??^  !^® 

may  know  what  rate  of  interest  he  is  to  -psLj,  and  it  must  not  be 
capitalized  or  be  a  lump  siim  {DavU  v.  Burton^  10  Q.  B.  D.  414 ;  11 
Q.  B.  D.  537 ;  Myers  v.  EllioU,  16  Q.  B.  D.  526 ;  Sharp  v.  McHenry, 
38  Ch.  D.  427,  455 ;  BJankenstein  v.  Bohertmn,  24  Q.  B.  D.  543) ; 
but  it  may  be  payable  in  unequal  amounts  (Goldstrom  v.  Tallerinauy 
18  Q.  B.  D.  1 ;  and  see  Edwards  v.  Marston,  [1891]  1  O.  B.  225 ; 
lie  Bargen,  ubi  sup,  (in  which  cases  Ooldstrom  v.  Tallerman  was 
discussed) ;  and  Weardait  Coal  &  Iran  Co,  v.  Hodson,  [1894]  1  Q.  B. 
598) ;  or  stated  as  so  much  in  the  £1  per  month  {Lumley  v.  Simmons, 
34  Ch,  D.  698,  explained  in  Re  Wood,  [1894]  1  a  B.  605).  And 
the  principal  and  interest  may  be  made  payable  in  equal  instal- 
ments of  a  given  amount,  consisting  partly  of  principal  and  partly 
of  interest  {Lwfoot  v.  Puckett,  [1895]  2  Ch.  835).  As  to  interest 
after  sale,  see  Wtsi  v.  Diprose,  [1900]  1  Ch.  337. 

Where  a  bill  of  sale  is  absolutely  void  under  sect.  9  of  the  Act  of 
1882  for  non-compliance  with  the  foi-m,  the  covenant  for  payment, 
being  part  of  the  bill  of  sale,  is  void  [Davits  v.  Bees,  17  Q.  B.  D. 
408).  But  where  a  bill  of  sale  comprises  not  only  personal  chattels 
bat  also  other  chattels  not  within  the  definition  of  '*  personal 
chattels"  in  the  Bills  of  Sale  Act,  1878,  and  is  void  as  to  the  per- 
sonal chattels  for  non-compUanoe  with  the  form,  it  is  not  neces- 
sarily void  as  to  the  other  property  comprised  in  it.  See  Be 
Burdett,  20  Q.  B.  D.  310,  in  which  Davits  v.  Bets,  ubi  sup,,  is 
explained;  Be  Isaacson,  [1895]  1  Q.  B.  333;  and  cf.  National  Bank 
of  Australasia,  Ltd.  and  J,  FaUcingham  &  Sons,  [1902]  A.  0.  585. 
And  see  Mumford  v.  Collier,  25  Q.  B.  D.  279. 
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and  to  insare 
Hg^ainst 
damage  by 
fire; 

and  to  expend 

iosuranoe 

monies  in 

replacing 

artidoB 

destroyed  or 

damaged. 


As  to  the 
power  of  8 


said  dwelling-house  to  view  the  condition  of  the  said 
premises,  and  of  any  want  of  repair  or  dilapidation,  to 
give  to,  or  leave  for,  the  said  A.  B.,  notice  in  writing,  and 
upon  such  notice  being  given  or  left,  the  matter  com- 
plained of  shall  he  forthwith  amended  by  the  said  A.  B. 
And  further,  that  the  said  A.  B.  will,  during  the  con- 
tinuance of  this  security,  keep  the  said  premises  and  all 
other  articles  for  the  time  being  subject  thereto,  insured 

against  loss  or  damage  by  fire,  in  the  sum  of  £ at  the 

least,  and  will  produce,  on  demand,  the  receipt  for  the 
current  year's  premium  for  such  insurance.  And  will 
expend  all  monies  received  by  virtue  of  any  such  insurance 
in  replacing  or  restoring  the  articles  destroyed  or  damaged 
[and  that  in  default  mortgagee  may  insure^  referring  to  the 
premises  as  "  assigned,"  supra,  p.  251]  (a).     Provided 

(a)  The  form  given  in  the  schedule  to  the  Act  of  1882  does  not 
contain  or  expressly  authorise  the  insertion  of  a  power  of  sale ;  and 
it  is  considered  that,  regard  being  had  to  the  decisions  (see  Hether- 
ington  v.  Oroome,  13  Q.  B.  D.  789),  no  such  power  should  be 
expressed.  It  was  held  by  the  full  Court  of  Appeal  (diss.  Pry,  L.  J.), 
in  Be  Morritt,  18  Q.  B.  D.  222,  that  under  the  Act  of  1882  (see 
sect.  13)  there  is  an  implied  power  to  sell  the  goods  at  the  expiration 
of  five  days  after  they  have  been  seized ;  that  the  power  of  sale 
conferred  by  sect.  19  of  the  Con  v.  Act,  1881,  is  not  required  and  is 
not  incorporated  in  bills  of  sale  subject  to  the  Act  of  1882 ;  and 
(notwithstanding  some  expressions  of  opinion  in  Watkim  v.  Evatts, 
18  Q.  B.  D.  386)  this  view  of  the  law  is  confirmed  by  Calvert  v. 
Thoniasy  19  Q.  B.  D.  204.  And  see  generally  as  to  the  power  of 
sale  of  a  mortgagee  of  personal  chattels,  Bevergea  v.  Sandeman^ 
Clark  &  Co,,  [1902]  1  Ch.  579. 

A  provision  exonerating  any  purchaser  from  inquiring  whether 
default  had  been  made  in  payment  was  held  to  avoid  the  bill  of 
sale  in  Blaiberg  v.  Farsom,  17  Q.  B.  D.  336,  and  Blaiberg  v.  Beckett, 
18  Q.  B.  D.  96. 

The  implied  power  of  sale  carries  with  it  implied  trusts  to  retain 
out  of  the  sale  monies  the  principal  and  interest  owing,  and  also 
costs  and  expenses  incurred  in  entry,  in  dischai^ing  any  distress, 
execution,  or  other  incumbrance  affecting  the  goods,  in  seizing  and 
keeping  possession  of  them  and  in  their  removal,  warehousing, 
valuation,  and  sale ;  and  therefore  such  trusts  may  be  expressly 
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ALWAYS  that  the  chattels  hereby  assigned  shall  not  be    Pbbobdkht 
liable  to  seizure,  or  to  be  taken  possession  of  by  the  said     ^^^    ' 
C.  D.,  for  any  cause  other  than  those  specified  in  sect.  7  bill  op  sale. 
of  the  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882  (a). 
In  witness,  &c. 

Signed  and  sealed  by  the  said  A.  B.  in  the  presence  of 
me  E.  P.  {add  mtiwsH^s  naniej  address^  and  description). 

THE  SCHEDULE  above  referred  to. 


set  forth  in  the  deed  {Consolidated  Credit,  &c,  Conrp,  v,  Cheney, 
16  Q.  B.  D.  24 ;  Ex  parte  Rawlinge,  18  Q.  B.  D.  489 ;  see  Lumley  v. 
Simmons,  34  Ch.  D.  698).  But,  though  such  provisions  may  be 
harmless,  it  seems  best  to  omit  them  as  superfluous. 

The  bill  of  sale  is,  however,  avoided  if  the  powers  are  too  wide, 
e,g,  to  pay  and  retain  expenses  attending  the  sale  **or  otherwise 
incurred  in  relation  to  the  security  "  {Calvert  v.  Thomas,  19  Q.  B.  D. 
204) ;  or  that  the  grantee  may  retain  his  commission  as  auctioneer 
{Furher  v.  Cohh,  18  Q.  B.  D.  494) ;  or  that  he  may  have  the  goods 
yalued  and  may  purchase  them  at  such  valuation  {Lyon  v.  Morris, 
19  a  B.  D.  139). 

As  to  the  effect  of  a  sale  under  the  power  in  putting  an  end  to 
the  bill  of  sale,  see  Cookson  v.  Stone,  9  App.  Cas.  653. 

(a)  This  clause  so  expressed  is  contained  in  the  form  in  the  As  to  causes 
schedule  to  the  Act  of  1 882.  The  causes  are  stated  in  sect.  7  of  the  ^^  seizure. 
Act  and  are : — (1),  If  the  grantor  shall  make  default  in  payment  of 
the  sum  or  sums  of  money  thereby  secured  at  the  time  therein 
provided  for  payment,  or  in  the  performance  of  any  covenant  or 
agreement  contained  in  the  bill  of  sale  and  necessary  (not  **  con- 
venient or  useful "  to  the  grantee ;  Bianchi  v.  Offord,  17  Q.  B.  D. 
484,  487),  for  maintaining  the  security  (see  Furher  v.  Cohb,  18 
Q.  B.  D.  494,  503,  509) ;  (2),  If  the  grantor  shall  become  a  bank- 
rupt, or  suffer  the  said  goods  or  any  of  them  to  be  distrained  for 
rent,  rates,  or  taxes;  (3),  If  the  grantor  shall  fraudulently  (see 
Furher  v.  Cohh,  18  Q.  B.  D.  494,  506)  either  remove  or  suffer  the 
said  goods  or  any  of  them  to  be  removed  from  the  premises ;  (4),  If 
the  grantor  shall  not,  without  reasonable  excuse  (see  Ex  parte 
Cotton,  11  Q.  B.  D.  301 ;  Ex  parU  Wickens,  [1898]  1  Q.  B.  543), 
upon  demand  in  writing  (not  verbal ;  Davis  v.  Burton,  11  Q.  B.  D. 
537,  542)  by  the  grantee  produce  to  him  his  last  receipts  for  rent, 
rates,  and  taxes;  and  (5),  If  execution  shall  have  been  levied 
against  the  goods  of  the  grantor  under  any  judgment  at  law.    But 
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the  grantor  may,  within  five  days  from  the  seiznre  or  taking  pos- 
session of  any  chattels  on  account  of  any  of  the  above-mentioned 
causes,  apply  to  the  High  Court  or  to  a  Judge  thereof  in  chambers, 
and  such  Court  or  Judge,  if  satisfied  that  by  payment  of  money  or 
otherwise  the  said  cause  of  seizure  no  longer  exists,  may  restrain 
the  grantee  from  removing  or  selling  the  said  chattels,  or  may- 
make  such  other  order  as  may  seem  just  (see  Ex  parte  Cotton,  uhi 
6up. ;  and  Ex  parte  Ellis,  [1898]  2  Q.  B.  79).  When  the  right  to 
seize  has  arisen  the  grantor  has  no  action  of  trespass  or  other 
common  law  action  against  the  grantee  for  seizing  the  goods,  for 
the  right  to  possession  is  in  the  grantee,  and  the  only  thing  left  to 
the  grantor  is  his  right  to  redeem  {Johnson  v.  Diprose,  [1893]  I  Q.  B. 
512).  Sect.  7  renders  it  unnecessary  to  insert  express  powers  of 
seizure,  and  they  are  better  omitted  (see  He  Morritt,  18  Q.  B.  D. 
222).  Under  sect.  13,  personal  chattels  seized  or  taken  possession 
of  under  any  bill  of  sale  are  not  to  be  removed  or  sold  until  after 
the  expiration  of  five  days  from  the  seizure  or  taking  possession. 

The  statutory  form  suggests  the  insertion  of  "  terms  as  to  insur- 
ance, payment  of  rent,  or  otherwise,  which  the  parties  may  agree  to 
for  the  maintenance  or  defeasance  of  the  security."  The  term 
**  defeasance  "  in  this  connexion  has  been  held  to  mean  **  realiza- 
tion "  ;  Consolidated  Credit,  <fcc.  Corp,  v.  Gosney,  16  Q.  B.  D.  24, 
See  also  as  to  what  is  a  **  defeasance,"  Ex  parte  Poppletuell,  21  Ch.  D. 
at  p.  31 ;  Blaiberg  v.  Beckett,  18  Q.  B.  D.  96;  Heseltine  v.  Simmons, 
[1892]  2  Q.  B.  547. 

It  has  been  remarked  by  Lindley,  L.  J.  {Davis  v.  Burton ,  1 1 Q.  B.  D. 
537,  541),  that  the  statutory  form  is  framed  with  reference  to  the  pro- 
visions of  sect.  7  (see  also  13  App.  Oas.  p.  516) ;  and  having  regard 
to  sect.  9  of  the  Act  of  1882,  which  avoids  bills  of  sale  not  made  in 
accordance  with  the  form,  the  general  rule  for  determining  what 
additions  may  safely  be  made  to  the  statutory  form  appears  to  be 
that  only  such  covenants  or  provisions  should  be  inserted  as  can  be 
properly  said  to  be  "for  the  maintenance  or  defeasance  of  the 
security  " ;  and  further,  that  any  covenant  or  provision  inserted, 
even  though  it  fall  within  the  permitted  class  as  thus  defined,  must 
not  be  so  framed  as  either  expressly  or  by  implication  to  carry  with 
it  a  i)ower  upon  breach  of  it  to  seize  or  take  possession  of  the  goods, 
imless  it  be  a  provision  "  necessary  for  maintaining  the  security," 
within  the  meaning  of  sect.  7  (1)  of  the  Act  of  1882,  or  to  be  of  such 
a  nature  that  its  breach  would  give  rise  to  some  cause  of  seizure 
specified  in  that  section.  A  bill  of  sale  containing  any  provision 
which  does  not  satisfy  both  these  conditions  is  likely  to  be  held 
absolutely  void  under  sect.  9 ;  and  it  has  been  laid  down  that  this 
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Fbboedbnt 
result  is  not  prevented  by  the  insertion  of  the  express  provision,  in       I-XXyi. 
the  terms  of  the  statutory  form,  limiting  the  power  of  seizure  to   anx  of  sale. 

causes  specified  in  sect.  7  (see  Ex  parte  Pearccy  25  Ch.  D.  656 ; 

Ex  parte  Stanford,  17  Q.  B.  D.  259,  270;  Bxanchi  v.  Offord,  ibid. 
484;  Furber  v.  Cobb,  18  Q.  B.  D.  495,  507;  Heal  awe?  Personal 
Advance  Co,  v.  Clears,  20  Q.  B.  D.  304). 

It  has,  however,  been  judicially  stated,  that  a  bill  of  sale  will  not 
necessarily  be  avoided  by  the  insertion  of  terms  agreed  to  for  the 
maintenance  of  the  security,  although  not  **  necessary  for  main- 
taining the  security,"  provided  that  no  power  is  given  to  seize  or 
take  i)086e88ion  of  the  goods  for  breach  of  such  terms  {Topley  v. 
Corsbie,  20  Q.  B.  D.  350 ;  and  see  per  Lord  Esher,  M.  E.,  Ex  jjarte 
Stanford,  17  Q.  B.  D.  at  p.  264).  But  it  must  be  remembered  that 
there  is  a  danger  in  the  mere  prolixity  or  elaboration  arising  from 
the  insertion  of  numerous  provisions,  even  though  each  of  them 
taken  by  itself  may  be  unobjectionable  (see  ante,  pp.  317,  318,  nn.). 

The  following  provisions  have  been  held  not  to  invalidate  the  bill  Examples  of 
of  sale : — Covenants  to  pay  insurance  premiums,  or  rent,  rates,  and  P^J^^^to 
taxes,  and  produce  receipts  {Cartwrighty,  Regan,  [1895]  1  Q.  B.  900);  invalidate 
that  the  grantee  on  default  of  the  grantor  may  pay  premiums  or  rent,  bill  of  sale, 
rates,  and  taxes,  and  that  such  payments  shall  bo  a  charge  on  the 
goods  (Hammond  v.  Hocking,  12  Q.  B.  D.  291 ;  Ex  parte  Stanford, 
17  a  B.  D.  259 ;  Ooldstrom  v.  Tallerman,  18  Q.  B.  D.  1  ;  Watkins  v. 
Evans,  ibid,  386 ;  Furber  v.  Cobb,  ibid.  494 ;  but  the  bill  of  sale  will 
be  void  if  power,  express  or  implied,  is  conferred  to  seize  for  breach 
of  such  covenant,  or  for  recovery  of  such  payments;  Bianchiv. 
Offord,  17  Q.  B.  D.  484 ;  Beal  and  Personal  Advance  Co.  v.  Clears,  20 
Q.  B.  D.  304,  where  the  monies  were  **  to  be  recoverable  in  the  same 
manner  as  "  the  sums  secured ;  Topley  v.  Corsbie,  ibid.  350 ;  and  see 
Macey  v.  Qilbert,  bl  L.  J.  Q.  B.  461,  where  the  sums  in  question 
were  to  be  **  added  to  and  form  part  of  the  security ;  '*  and  Turner  v. 
Cuipan,  36  W.  B.  278;  Re  Bullock,  [1899]  2  Q.  B.  517;  a  covenant 
not  to  remove  chattels  likely  to  be  damaged  by  removal  {Ex  parte 
Payne,  56  L.  T.  571);  a  covenant  to  replace  articles  worn  out 
{Consolidated  Credit,  &c.  Corp.  v.  Qosney,  16  Q.  B.  D.  24 ;  at  all 
eTents  as  against  the  grantor ;  Furber  v.  Cobb,  18  Q.  B.  D.  494 ; 
and  even  though  power  be  given  to  seize  for  breach,  ibid. ;  and  these 
'  decisions  are  not  inconsistent  with  the  principle  of  Thonias  v.  Kelly, 
13  App.  Cas.  506;  see  Seed  v.  Bradley,  [1894]  1  Q.  B.  319;  Coates 
V.  Moore,  [1903]  2  K.  B.  140);  a  covenant  not  to  remove  the 
chattels,  even  omitting  the  qualification  "fraudulently"  (see  sect. 
7  (3)  of  the  Act  of  1882  ;  Furber  v.  Cobb,  ubi  sup.  ;  Ex  parte  Pope, 
60  L.  T.  428 ;  but  see  Ex  parte  Pearce,  25  Ch.  D.  656) ;  a  power  to 
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seize  if  the  grantee  should  do  or  suffer  anything  whereby  he  should 
become  a  bankrupt  [Ex  parte  Allam^  14  Q.  B.  D.  43 ;  Ex  parte  Pope, 
ubi  8up. ;  but  seem  where  the  words  were  **  become  Zta&^  to  be  made 
bankrupt;  "  Davii  v.  Burton^  11  Q.  B.  D.  537;  Ex  parte  Fearce, 
25  Ch.  D.  626);  or  *'take  the  benefit  of  any  Bankruptey  Act " 
(Gilroy  v.  Bowey,  59  L.  T.  223) :  a  covenant  for  further  assurance 
by  the  grantor  and  persons  "claiming  under  him"  {Ex  parte 
BawlingSj  18  Q.  B.  D.  489;  but  secus  where  the  covenant  was 
extended  to  '*  every  other  person  claiming  any  interest ;  "  Liverpool^ 
&c.  Co,  V.  Bichardsany  30  Sol.  J.  433).  In  the  Editors'  opinion  it  is 
better  to  omit  any  covenant  for  further  assurance. 

The  bill  of  sale  has  been  held  to  be  invalidated  by  the  insertion 
of  covenants  by  the  grantor  to  pay  all  interest  on  any  mortgages  of 
the  premises  on  which  the  goods  were  or  should  at  any  time  be ; 
and  that  the  bill  of  sale  should  be  retained  by  the  grantee  after 
payment  off  {Watson  v.  Strickland,  19  Q.  B.  D.  391);  and  by  the 
insertion  of  covenants  for  the  purpose  of  securing  to  the  grantee  a 
portion  of  the  grantor's  custom  {Peace  v.  Brookes,  [1895]  2  Q.  B.  451). 
^Vnd  it  must  contain  the  whole  transaction,  and  show  the  whole 
contract  on  its  face  {Sharp  v.  McHenry,  38  Ch.  D.  427,  453) ;  there- 
fore it  is  invalid  if  it  contains  a  covenant  to  perform  the  covenants 
in  a  recited  indenture,  such  covenants  not  being  set  forth  in  the 
bill  itself  {Lee  v.  Barnes,  17  Q.  B.  D.  77);  or  where  a  separate 
promissory  note  is  given  by  the  grantor,  such  a  note  being  a 
**  defeasance"  which  by  sect.  10  (3)  of  the  Act  of  1878  must  be 
contained  in  the  bill  of  sale  {Counsell  v.  London  and  Westminster 
Discount  Co,,  19  Q.  B.  D.  512 ;  see  Simpson  v.  Charing  Cross  Bank, 
34  W.  E.  568 ;  but  the  note  is  valid ;  Monetary  Advance  Co,  v. 
Cater,  20  Q.  B.  D.  785).  So,  where,  the  bill  reserving  simple 
interest,  there  was  a  contemporaneous  agreement  in  another  docu- 
ment not  referred  to  in  the  bill  and  not  registered  as  a  bill  of  sale, 
for  the  payment  of  compound  interest,  the  bill  of  sale  was  held  void 
under  sect.  10  (3)  of  the  Act  of  1878  {Edwards  v.  Marcus,  [1894] 
1  Q.  B.  587,  following  CounseU  v.  London  and  Westminster  Discount 
Co,,  ubi  sup,).  And  in  considering  whether  a  ** defeasance"  or 
condition  is  within  the  above-mentioned  sub-section  it  makes  no 
difference  whether  it  is  in  favour  of  the  grantor  or  the  grantee 
(S.  C).  But  a  policy  of  assurance  deposited  as  collateral  security 
is  no  condition  or  defeasance  {Carpenter  v.  Deen,  23  Q.  B.  D.  666). 

The  present  Precedent  is  believed  not  to  have  been  affected  by 
any  of  the  various  decisions  adverted  to,  and  remains  as  it  stood  in 
the  thirteenth  edition  of  this  work ;  but  it  has  been  thought  well 
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to  give  also  (as  Precedent  LXXVII.)  an  exact  copy  of  the  statutory  

form.  BILL  OF  SALB. 

The  deed,  to  be  effectual,  must,  under  sect.  8  of  the  Act  of  1882,  .  .  tteeta- 
be  duly  attested,  and  must  **  within  seven  clear  days  after  the  tionand 
execution  thereof,  or,  if  it  is  executed  out  of  England,  then  within  registration, 
seven  clear  days  after  the  time  at  which  it  would  in  the  ordinaiy 
course  of  post  arrive  in  England  if  posted  immediately  after  the 
execution  thereof,"  be  registered  (in  the  Central  Office ;  see  E.  S.  C. 
1883,  Ord.  LXI.)  in  accordance  with  sect.  10  of  the  Act  of  1878 ; 
and  under  sect.  11  of  the  same  Act,  such  registration  must  be 
renewed  once  at  least  every  five  years.  The  effect  of  omitting  to 
re-register  is,  since  the  Act  of  1882,  to  make  the  bill  wholly  void 
even  as  between  grantor  and  grantee  {Fenton  v.  Blythe^  25  Q.  B.  D. 
417),  and  although  the  Court  has  power  under  sect.  14  to  give  leave 
to  re-register  after  the  time  has  expired,  it  will  not  do  so  after  a 
third  person  (e.^r.,  the  trustee  in  bankruptcy  of  the  grantor)  has 
acquired  an  interest  in  the  goods  {In  re  Parsons^  [1893]  2  Q.  B. 
122). 

Sect.  10  (1)  of  the  Act  of  1878,  which  required  attestation  by  a 
soUcitor,  is  repealed  by  the  Act  of  1882,  s.  10,  which  enacts  instead 
that  **  the  execution  of  every  bill  of  sale  by  the  grantor  shall  be 
attested  by  one  or  more  credible  witness  or  witnesses  not  being  a 
party  or  parties  thereto."  (But  the  repeal  does  not  apply  to  abso- 
lute bills  of  sale ;  Casaon  v.  Churchley,  63  L.  J.  Q.  B.  335.)  The 
agent  of  a  grantee  may  be  a  witness  {Peace  v.  Brookes,  [1895]  2 
Q.  B.  451).  It  has  been  held  that  the  omission  of  the  addresses 
and  descriptions  of  the  attesting  witnesses  renders  the  bill  of  sale 
void  {Parsons  v.  Brand,  25  Q.  B.  D.  110;  Sims  v.  Trollope,  [1897] 
1  Q.  B.  24) ;  as  to  what  is  a  sufficient  address  and  description  of  an 
attesting  witness,  see  Bird  v.  Davey,  [1891]  1  Q.  B.  29;  Simmons 
V.  Woodward,  [1892]  A.  C.  100.  The  affidavit  required  by  sect.  10  (2) 
of  the  Act  of  1878  must  not  be  sworn  before  the  soUcitor  acting  for 
the  grantee  {Baker  v.  Ambrose,  [1896]  2  Q.  B.  372) ;  it  should  state 
the  residence  (see  Qreenham  v.  Child,  24  Q,.  B.  D.  29,  cited  supra, 
p.  319)  of  the  grantor  at  the  date  of  swearing ;  see  the  form  in 
B.  S.  C.  1883,  App.  B.  24  (the  similar  form  then  in  force  seems  to 
have  been  overlooked  in  Ex  parte  Kahen,  21  Ch.  D.  871);  but  the 
affidavit  on  re-registration  must  follow  the  description  in  the  bill 
of  sale,  though  erroneous  {Ex  parte  Webster,  22  Ch.  D.  136). 

The  Act  of  1882  (sect.  11)  provides  for  local  registration  where  As  to  local 
the  grantor  is  described  as  residing  or  the  chattels  as  being  in  some  ^^fi^stration. 
place  outside  the  London  Bankruptcy  district  (see  B.  S.  C.  Dec. 
1883,  as  to  local  registration) ;  but  the  want  of  local  registration 
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Statutory /orw  of  Bill  of  Sale  (a). 

This  INDENTUEE,  made  the  day  of  , 

BETWEEN  A.  B.,  of ,  of  the  one  part,  and  C.  D.,  of 

,  of  the  other  part,  witnesseth,  that,  in  consideration 

of  the  sum  of  £ now  paid  by  A.  B.  to  C.  D.,  the 

receipt  of  which  the  said  A.  B.  hereby  acknowledges  [^or 
whatever  else  the  consideration  may  be']y  he  the  said  A.  B.  doth 
hereby  assign  unto  C.  D.,  his  executors,  administrators,  and 
assigns,  all  and  singular  the  several  chattels  and  things 
specifically- described  in  the  schedule  hereto  annexed  by 

way  of  security  for  the  payment  of  the  sum  of  £ and 

interest  thereon  at  the  rate  of per  cent,  per  annum 

[or  whatever  else  may  be  the  rate"].  And  tiie  said  A.  B.  doth 
further  agree  and  declare  that  he  will  duly  pay  to  the  said 
C.  D.  the  principal  sum  aforesaid,  together  with  the  interest 

then  due,  by  equal payments  of  £ on  the 

day  of [or  whatever  eke  may  he  the  stipulated  times  or 


ABto 
priorities. 


does  not  ayoid  the  bill  of  sale ;  Trinder  y.  Maynor,  66  L.  J.  Q.  B. 
622. 

Two  or  more  bills  of  sale  oomprisiiig  the  same  chattels  haye, 
under  sect.  10  (4)  of  the  Act  of  1878,  priority  according  to  the  dates 
of  their  registration ;  see  Conelly  y.  Steer^  7  Q.  B.  D.  620 ;  Lyons  v. 
Tucker,  ibid,  623.  But  a  bill  of  sale  of  goods  already  assigned  by 
an  unregistered  deed,  and  deliyered  to  the  assignee,  is  yoid  under 
sect.  6  of  the  Act  of  1882  against  all  persons  except  the  grantor,  he 
not  being  the  true  owner ;  see  Tuck  y.  SwUhem  Counties  Deposit 
Bank,  42  Ch.  D.  471.  A  memorandum  of  equitable  submortgage 
giyen  by  the  transferee  of  a  registered  bill  of  sale  does  not  require 
registration  {Ex  parte  Turquand,  14  Q.  B.  D.  636). 

The  eyasion  of  the  Act  by  substituting  a  fresh  bill  for  an  unregis- 
tered bill  within  the  time  allowed  for  registration,  which  was 
practicable  under  the  Act  of  1854  (see  Day.  Prec.  Con  v.  yol.  iL 
pt.  ii.  4th  ed.  168),  is  preyented  by  sect  9  of  the  Act  of  1878. 

A  bill  of  sale  may  be  executed  by  an  attorney,  who  may  be  the 
grantee  himself  {Fumivall  y.  Hud$on,  [1893]  1  Ch.  336). 

(a)  See  notes  to  Precedent  LXXVI. 
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time  of  pat/ment].    And  the  said  A.  B.  doth  also  agree    Pbeckdent 
with  the  said  C.  D.,  that  he  will  [Acre  insert  terms  as  to     ^^^ 
insurance^  payment  of  rent  or  otherwise^  which  the  parties  may  bill  op  sale. 

agree  to  for  the  maintenance  or  defeasance  of  the  security']. L 

Provided  always,  that  the  chattels  hereby  assigned  shall 
not  be  liable  to  seizure,  or  to  be  taken  possession  of  by  the 
said  C.  D.  for  any  cause  other  than  those  specified  in 
section  7  of  the  Bills  of  Sale  Act  (1878)  Amendment  Act, 
1882.    In  witness,  &c. 

Signed  and  sealed  by  the  said  A.  B.  in  the  presence  of 
me,  E.  F.  [add  mtness^s  namcy  address^  and  description]. 


Lxxvni. 


Submortgage  of  a  Mortgage  q/*  Freeholds  (a).  Precedbwt 

IHIS  INDENTURE,  made,  &c.,  between  A.,  of,  &c.  submobtoaob. 
[mortgagor']  (hereinafter  referred  to  as  the  submortgagor),  p^^^^ 
of  the  one  part,  and  B.,  of,  &c.  [mortgagee]  (hereinafter 
referred  to  as  the  submortgagee),   of   the  other    part. 

Whereas,  by  an  .indenture  dated  the day  of ,  Redtal  of 

and  expressed  to  be  made  between  C.  [original  mortgagor]^  f^^^^- 
of  the  one  part,  and  the  submortgagor  of  the  other  part, 
in  consideration  of  £1,000  to  the  said  C.  paid  by  the  sub- 
mortgagor, the  said  C.  granted  unto  the  submortgagor, 
his  heirs  and  assigns,  certain  messuages,  lands,  and  other 
hereditaments  situate  at  ,  and  therein  particularly 

(a)  As  to  submortgages,  see  Davidson's  Prec.  Cony.  yol.  ii.  3rd  ed. 
pp.  688—693.  In  the  editions  previous  to  the  passing  of  the  Ck)nv. 
Act,  1881  (App.  IV.  t«/»a),  no  power  of  sale  of  the  mortgage  debt 
and  the  securities  was  inserted  in  this  Precedent,  it  being  considered 
that  such  a  power  was  not  desirable.  But  under  that  Act  (see  sect. 
19),  such  a  power  will  be  necessarily  incident  to  the  security,  and, 
unless  the  submortgagor  expressly  so  stipulates,  the  statutory 
powers  should  not  be  negatived. 
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that  principal 
and  interest 
are  now 
owing: 

of  agreement 
for  loan. 


Witneseeth. 


described  with  the  appurtenanoes  as  therein-  mentioned  (a) 
to  hold  the  same  unto  and  to  the  use  of  the  submort- 
gagor, his  heirs  and  assigns,  subject  to  a  proviso  for 
redemption  on  payment  by  the  said  C,  his  heirs, 
executors,  administrators,  or  assigns,  unto  the  submort- 
gagor, his  executors,  administrators,  or  assigns,  of  the 
sum  of  £1,000  with  interest  after  the  rate  and  at  the 
time  therein  mentioned:  And  in  the  indenture  now  in 
recital  were  contained  usual  covenants  by  the  said  C. 
for  payment  of  principal  and  interest  [and  power  of 
sale  (i)].    And  whereas  the  said  sum  of  £1,000  with 

interest  from  the day  of last,  is  now  owing  on 

the  security  of  the  hereinbefore  recited  indenture.  And 
WHEREAS  the  submortgagee  has  agreed  to  lend  the  sub- 
mortgagor the  sum  of  £500  upon  having  the  repayment 
thereof  with  interest,  as  hereinafter  mentioned,  secured 
in  manner  hereinafter  appearing.  Now  this  indenture 
WITNESSETH,  that,  in  pursuance  of  the  said  agreement, 
and  in  consideration  of  £500  to  the  submortgagor  this 
day  paid  by  the  submortgagee  (the  receipt  whereof  the 
submortgagor  doth  hereby  acknowledge),  the  submort- 
gagor, AS  BENEFICIAL  OWNER  (c),  doth  hereby  assign  unto 

(a)  In  the  recital  in  a  submortgage  of  the  original  mortgage,  it  is 
generally  not  necessary  to  set  out  at  length  the  parcels  of  the 
mortgage,  as  the  submortgage  purports  to  pass  only  the  property, 
whatever  it  may  be,  comprised  in  the  mortgage,  and  must  neces- 
sarily be  always  read  in  connexion  with  the  mortgage.  The  same 
remark  applies  to  the  recital  of  a  mortgage  in  a  reconveyance,  or  in 
a  transfer,  to  which  the  mortgagor  is  not  a  party. 

{h)  Of  course  the  reference  to  the  power  of  sale  will  be  omitted, 
if  there  be  none  in  the  mortgage. 

(c)  It  is  conceived  that  the  submortgagor  may  properly  be 
described  as  beneficial  owner  of  the  mortgage  debt  and  security, 
though  not  of  the  mortgaged  property,  and  that  the  covenants, 
which  will  thus  be  implied,  under  sect.  7  (1),  C.  and  F.  of  the 
Oonv.  Act,  1881,  will  supply  all  such  covenants  as  need  be  required 
on  behalf  of  the  submortgagee.  If,  however,  express  covenants 
are  inserted,  these  should  be  for  right  to  assign,  and  for  further 
assiutince. 
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the  submortgagee,  all  that  the  said  sum  of  £1,000  now    Peboedknt 
owing  to  the  submortgagor  on  the  security  aforesaid,  and    ^^"^^^^^^ 
all  interest  due  and  to  accrue  due  for  the  same,  and  the  submobtoaob. 
full  benefit  of  the  [power  of  sale  in  the  hereinbefore  recited  Transfer  of 
indenture  contained,  and  of  all  other]  securities  for  the  ^^^^*^ 
same  monies:  Together  with  power  for  the  submort-  Power  of 
gagee  to  use  the  name  of  the  submortgagor  for  the  purpose  attorney. 
of  demanding,  suing  for,  recovering  and  giving  receipts 
for  the  said  principal  sum  of  £1,000,  and  all  interest  due 
and  to  become  due  for  the  same,  and  for  the  purposes 
aforesaid,  or  any  of  them,  to  execute  and  do  all  such 
instruments  and  things  as  shall  be  deemed  necessary  or 
expedient  (a),  to  hold  the  premises  unto  the  submort-  Habendum. 
gagee.    And  this  indenture  also  witnesseth,  that,  in  witnesseth, 
further  pursuance  of  the  said  agreement,  and  for  the  con-  8«»^^y- 
sideration  aforesaid  the  submortgagor,  as  mortgagee  (6), 
doth  hereby  grant  unto  the  submortgagee,  his  heirs  and  Grant  of 
assigns,  all  the  said  messuages,  lands,  hereditaments,  h^e^^ 
and    premises,    by    the    hereinbefore    recited    indenture  ments. 
expressed  to  be  granted,  to    hoIiD  the  last-mentioned  Ha^«^«^^^- 
premises  unto  and  to  the  use  op  the  submortgagee,  his 
heirs  and  assigns,  subject  to  the  equity  of  redemption 
subsisting  therein  under  the  same  indenture  [and  with 
the  benefit  of    the  power  of    sale    therein    contained]. 

(o)  The  direct  right  of  action  now  given  to  the  absolute  assignee 
of  a  debt  by  the  Supreme  Court  of  Judicature  Act,  1873,  s.  25, 
sab>8.  6  (see  supray  p.  63,  n.  (a)),  renders  a  power  of  attorney  use- 
lees  in  such  assignments,  even  of  legal  debts.  But  the  assignment 
of  a  mortgage  debt  subject  to  redemption  (as  in  a  submortgage) 
has  been  decided  to  be  an  assignment  **  purporting  to  be  by  way  of 
charge  only,"  and  therefore  not  within  the  sub-section  (see  National 
Provincial  Bank  of  England  v.  Uarle,  6  Q.  B.  D.  626) ;  and  though 
there  can  now  be  no  doubt  that  the  decision  is  wrong  (see  Burlinson 
▼.  Hall^  12  Q.  B.  D.  347  ;  Tancred  y.  Delagoa,  <fcc.  Co.,  23  Q.  B.  D. 
239;  Durham  Bros.  v.  Robertson,  [1898]  1  Q.  B.  765;  CmnfoHY. 
Betts,  [1891]  1  Q.  B.  737 ;  HugJies  y.  Pump  House  Hotel  Co.,  [1902] 
2  K.  B.  190)  it  has  been  thought  best  to  retain  the  power  in  this 
Precedent. 

(6)  See  supra,  p.  334,  n.  (c). 
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TmstJiof 
monies  re- 
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original 
Beourity  {a). 


MORTGAGES. 

Provided  always,  that  if  the  submortgagor  shall  pay 
unto  the  submortgagee  the  said  sirni  of  £500  with  interest 
for  the  same  in  the  meantime,  at  the  rate  of  £ —  per 

cent,  per  annum  on  the day  of next,  then  the 

submortgagee  will  at  any  time  thereafter,  upon  the 
request  and  at  the  cost  of  the  submortgagor,  re-assign 
and  re-oonvey  the  said  mortgage  debt,  mortgaged  here- 
ditaments and  premises  hereinbefore  assigned  and  granted 
respectively  imto  the  submortgagor,  his  executors,  admin- 
istrators and  assigns,  or  as  he  or  they  shall  direct,  and  as 
regards  the  said  hereditaments  in  fee  simple,  and  subject 
to  such  equity  of  redemption  as  aforesaid  [covenant  for 
payment  of  principal  and  interest^  and  of  interest  after 
default,  supra,  pp.  233,  234,  mutatis  mutandis].  Provided 
ALWAYS,  and  it  is  hereby  declared,  that  the  submortgagee 
shall  not  be  in  any  manner  bound  or  concerned  to  enforoe 
or  realise  the  hereinbefore  recited  security,  unless  he 
should  think  fit,  and  shall  not  be  answerable  for  any  loss 
occasioned  by  delay  or  omission  so  to  do,  or  otherwise, 
in  relation  to  such  security,  nor  shall  this  present  security 
be  prejudiced  or  affected  by  such  delay  or  omission,  [And 
IT  IS  HEREBY  FURTHER  DECLARED,  that  the  Submortgagee 
shall,  out  of  any  monies  to  be  received  by  him  in  or 
towards  satisfaction  of  the  said  mortgage  debt  of  £1,000 
and  interest,  whether  upon  sale  under  the  power  of  sale 
contained  in  the  hereinbefore  recited  indenture  (6)  or 
under  the  statutory  power  in  that  behalf  or  otherwise,  in 
the  first  place  pay  the  expenses  incurred  in  obtaining 
payment  thereof  or  otherwise  in  relation  to  the  premises ; 
and  in  the  next  place  apply  such  monies  in  or  towards 
satisfaction  of  the  monies  for  the  time  being  owing  on 
the  security  of  these  presents,  and  then  pay  the  surplus 
(if  any)  of  the  monies  so  received  unto  the  submortgagor] 
[^Mortgagee's  indemnity/  clause,  supra,  p.  234.      Interpret 

(a)  This  clause  may  probably  be  omitted  with  safety.    See  the 
Conv.  Act,  1881,  sect.  22  (App.  IV.,  infra), 
{b)  See  supra,  p.  334,  n.  (6). 
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iation  clauaey  p.  228,  substituting  "sub-mortgagor"  for  Pbeokdent 

"  mortgagor  "  and  "  sub-mortgagee  "  for  "  mortgagee."]  l^^^Vin. 

Im   WITlfESS,  &0.  (a).  SUBHOBTQAOB. 


DEED. 


Parties. 


LXXTK. 

Transfer  of  a  Mortgage  o/"  Freeholds  by  Independent    Preoedkot 

or  Supplemental  Deed,  the  Mortgagor  not  being  a        

Party.  tbakspbb  by 

INDEPENDENT 

This  indenture,  made,  &0.,  between  A.,  of,  &c. 

(hereinafter  called  the  transferor  (ft) )  [mortgagee'],  of  the 

one  part,  and  B.,  of,  &o.  [transferee']   (hereinafter  called 

the  transferee),  of  the  other  part.    Whereas,  &c.  [recital  Redtalof 

of  the  mortgage,  ut  supra,  p.  333,  putting  **  transferor  "  for  '"^'^fi^ » 

said  A,{c)].    And  whereas  the  said  sum  of  £ ,  with  —that prin- 

(a)  Notice  of  this  submortgage  must  be  given  to  the  original 
mortgagor  to  prevent  the  submortgagee  from  being  prejudiced  by 
any  dealings  between  the  original  mortgagor  and  mortgagee.  See 
Davidson's  Prec.  Conv.,  vol.  ii.  pt.  ii.  4th  ed.  p.  138;  Cavendish  v. 
Chaves,  24  Bea.  163;  WithingUm  v.  Tate,  L.  B.  4  Ch.  288;  Ban- 
father's  Claim,  16  Ch.  D.  178;  Dixon  v.  Winch,  [1900]  1  Ch.  736. 

(ft)  Or  "  mortgagee." 

(c)  If  the  transfer  be  by  supplemental  deed,  substitute  for  this 
recital  a  reference  to  the  mortgage,  thus : — 

**  these  presents  are  supplemental  to  an  indenture  (here- 
inafter referred  to  as  the  principal  indenture)  dated  the 

day  of ,  19 — ,  and  expressed  to  be  made  between 

[^parties]  whereby  certain  hereditaments  situate  at , 

were  conveyed  to  the  transferor  by  way  of  mortgage  for 
securing  £ and  interest.'* 

The  words  "hereinafter  referred  to  as  the  principal 
indenture,''  are  commonly  used,  but  of  course  they  are  not  neces- 
sary, and  if  they  are  omitted  the  indenture  would,  in  the  subse- 
quent parts  of  the  draft,  be  referred  to  in  the  usual  way  as 
"  the  said  indenture  of  mortgage,"  or  "  the  said  indenture 
of  the day  of ." 

D.— c.p.  22 
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Pbbokdkvt 
LXXIX. 

T&AH8FEB  BY 

IKDEPENDBNT 

DEED. 

dpaland 
oertain 
interest  is 
now  owing ; 

— of  agree- 
ment for 
transfer. 

Witnesseth. 

Considera- 
tion. 

Receipt. 


Assignment 
of  debt. 


Habendum. 


Witnesseth, 
secondly. 


Conyeyanoe. 
Parcels. 


Habendum. 


£ for  interest  thereon  from  the  day  of  

last,  is  now  owing  to  the  transferor  on  the  said  security. 
And  whereas  the  transferee  has  agreed  to  pay  to  the 

transferor  the  said  sums  of  £ and  ,  making 

together  the  sum  of  £ ,  upon  having  such  transfer  of 

the  said  mortgage  deht  and  of  the  securities  for  the  same, 
as  is  hereinafter  contained.  Now  this  indenture  wit- 
nesseth, that,  in  pursuance  of  the  said  agreement,  and 

in  consideration  of  £ this  day  paid  to  the  transferor 

by  the  transferee  (the  receipt  whereof  the  transferor  doth 
hereby  acknowledge),  he  the  transferor,  as  mortgagee  (a), 
doth  hereby  assign  unto  the  transferee,  his  executors, 
administrators  and  assigns,  all  that  the   said  sum  of 

[the  principal']  now  owing  to  the  transferor  on  the 

security  aforesaid,  and  all  interest  due  and  to  accrue  due  for 
the  same,  and  the  full  benefit  of  and  right  to  enforce  and 
exercise  all  covenants,  powers,  and  remedies  in  the  here- 
inbefore recited  {b)  indenture  contained  or  by  statute 
implied,  or  thereby  in  any  manner  given  or  created  for 
recovering  and  compelling  payment  of  the  said  principal 
sum  and  interest,  and  the  full  benefit  also  of  all  otiier 
securities  for  tlie  same  (c),  to  hold  the  premises  unto  the 
transferee,  his  executors,  administrators,  and  assigns 
absolutely.  And  this  indenture  also  witnesseth,  that 
in  further  pursuance  of  the  said  agreement,  and  for  the 
consideration  aforesaid,  the  transferor,  as  mortgagbb, 
doth  hereby  grant  unto  the  transferee,  his  heirs,  and 
assigns,  all  the  said  hereditaments  and  premises  by  the 

hereinbefore  recited  (b)  indenture  expressed  to  be 

granted  [or  "released,"  or  "appointed,"  or  "appointed 
and  granted,"  8^c.y  as  the  case  may  be]  ;  to  hold  the  last- 
mentioned  premises  unto  and  to  the  use  of  the  trans- 

(a)  The  use  of  these  words  implies  a  covenant  against  incum- 
brances on  the  part  of  the  mortgagee.  See  the  Conv.  Act,  1881 
(Appendix  IV.,  infra),  sect.  7  (1)  (F). 

(6)  Or  "  principal." 

(c)  See  p.  335,  n.  (a),  supra. 
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feree,  his  heirs  and  assigns,  subject  to  the  eqnity  of    Pbeoedent 

redemption   subsisting   therein    under   the    hereinbefore 

ledted  (a)  indenture.    In  witness,  &c.  (J).  tbanotkb  by 

niDEPBNDKMT 
DEBD. 


INDOBSKMJUIT. 


LXXX. 

Transfer  bt/  Indorsement  of  a  Mortgage  (j/*  Freeholds    pMOKDrar 
(upon  an  Appointment  of  New  Trustees),  the  Mort-      l^XXX. 
GAGOR  not  being  a  Party.  tbansfeb  bt 

^^  INDOBSE] 

This  indenture,  made,  &0.,  BETWEEN  the  within-  partiee. 
named  A.  and  B.  \_8urvimng  mortgagees']  (hereinafter  called 
the  transferors),  of  the  one  part,  and  D.,  of,  &o.,  E.,  of, 
&o.,  and  F.,  of,  8fc.  [transferees]  (hereinafter  called  the 
transferees),  of  the  other  part     Wherras  the  within-  Redtalof 
named  G.  died  on  the  day  of  ,  19—.    And  death  of  one 

•  mortgagee ; 

WHEREAS  the  within-mentioned  simx  of  £ ,  together  that  mort- 

with  the  interest  thereon  from  the day  of last,  s^  ^^^^ 

is  now  owing  to  the  transferors  on  the  security  of  the  remain» 
within  written  indenture,  and  the  same  now  belongs  in  ®^'"^fi^« 
equity  to  the  transferees,  on  a  joint  account,  and  the  Jo  the  °^^ 
toansferors  have  agreed  to  execute  such  transfer  of  the  transferees; 
said  mortgage  debt,  and  interest,  and  the  securities  for  a^^Lent 
the   same,  as  is   hereinafter   contained  (c).     Now  this  'o'  transfer. 

Witnessetb. 

(a)  Or  "  principal." 

(6)  Notice  of  this  transfer  should  be  giyen  to  the  mortgagor,  see 
n.  (a),  at  p.  337,  »upra, 

(c)  This  form  of  recital  is  appropriate  when  it  is  not  desired  to 
disclose  tho  nature  of  the  title  to  the  mortgage  money,  e.^.,  when  a 
mortgage  on  which  trust  money  has  been  invested,  is  transferred  on 
an  appointment  of  new  trustees.  See  Be  Harman  and  Uxhridge  and 
Rickmansworth  Railway  Co,,  24  Ch.  D.  720  ;  Carriti  v.  Real  and  Per- 
Bonal  Advance  Co,,  42  Ch.  D.  263,  in  which  it  seems  to  have 
been  assumed  that  such  reoitak  are  of  ordinary  occurrence  in 
documents  not  connected  with  mortgages.  And  of.  Re  Blaiberg 
and  AbrahofMj  [1899]  2  Oh.  340,  where  the  trusts  were  disclosed. 

22  (2) 
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Pbbobdent 
LXXX. 

TRAKBFEB  BT 
INDOBSBKBRT. 

Gonsidera- 
tion. 

Asfdgnment 
of  debt. 


Witneeseth, 
Beoondly. 


Co&yeyanoe. 
ParceU. 

Habendum. 

To  use  of 
transferees ; 

subject  to 
subsisting 
equity  of 
redemption. 


INDENTURE  WITNESSETH,  that,  in  puTsuaiice  of  the  said 
agreement,  and  in  consideration  of  the  premises,  thet 
the  transferors,  as  mortgagees,  do,  and  each  of  them 
doth  hereby  assign  unto  the  transferees,  their  executors, 
administrators,  and  assigns,  all  that  principal  sum  of 

£ now  owing  on  the  security  of  the  within- written 

indenture,  and  all  interest  due,  and  to  grow  due  thereon, 
AND  the  benefit  of  all  securities  for  the  same  (a),  to  hold 
the  premises  unto  the  transferees,  their  executors,  admin- 
istrators, and  assigns,  for  their  own  benefit.  And  this 
INDENTURE  ALSO  WITNESSETH,  that  in  further  pursuance  of 
the  said  agreement,  and  for  the  consideration  aforesaid, 
THEY  the  transferors,  as  mortgagees,  do,  and  each  of 
them  doth  hereby  grant  imto  the  transferees,  their  heirs 
and  assigns,  all  ihe  hereditaments  aud  premises  com- 
prised in,  and  expressed  to  be  granted  [or  "  released,'^  or 
"appointed,"  or  "appointed  and  granted,"  ^c,  as  the 
case  may  he"]  by  the  within-written  indenture:  to  hold 
the  last-mentioned  premises  unto  and  to  the  use  of  the 
transferees,  their  heirs  and  assigns,  subject  to  the  equity 
of  redemption  subsisting  therein  under  the  within-written 
indenture  [on  payment  to  the  transferees,  or  the  survivors 
or  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  their  or  his  assigns,  of  the  said  sum  of 

£ ,  and  all  interest  due  and  to  accrue  due  thereon  (6)]. 

In  witness,  &c.  {c). 


A  form  of  transfer  of  a  mortgage  to  trustees  in  contemplation  of  a 
settlement,  fitimed  so  as  to  render  the  concurrence  of  the  cestui  que 
trusts  thereimder  unnecessary  in  futiu^  dealings  with  the  mort- 
gaged property,  will  be  foimd  in  Precedent  CXVII.,  in/ra,'^.  463. 
See  also  the  Precedent  of  a  declaration  of  trust  of  a  contributory 
loan,  tVt/ra. 

(a)  See  supra,  p.  835,  n.  (a) ;  and  compare  the  form  of  assign- 
ment, supra,  p.  338. 

(6)  See  p.  344,  infra,  n.  (6). 

(c)  Notice  of  this  transfer  should  be  given  to  the  mortgagor ;  see 
n.  (a)  at  p.  337,  supra. 
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LXXXT. 


Transfer  {hy  Independent  or  Supplemental  Deed)  of    pBEcroBirr 
a  Mortgage  0/ Freeholds,  the  Equity  o/*  Redemption      l^^^^- 
having  been  incumbered,  and  the  Owner  being  a  Party      transfeb 
and  Covenanting  for  Payment  of  the  Mortgage  Debt  oov™^  pob 
and  Intereot  {a).  ^^^^J^ 

This  INDENTUEE,  made,  &0.,   BETWEEN  A.,  of,  &0.  Partiee. 

\mrtgagee']  (hereinafter  called  the  transferor],  of  the  first 
part,  B.,  of,  &o.  [owner  of  equity  of  redemption']^  of  the 
seoond  part,  and  D.,  of,  &c.,  and  E.,  of,  &c.  [^transferees] 
(hereinafter  called  the  transferees),  of  the  third  part : 

Whereas,  by  an  indenture  dated  the day  of ,  Recital  of 

and  expressed  to  be  made  between  M.  [original mortgagor]^  mortgage; 
of  the  one  part,  and  N.  [original  mortgagee],  of  the  other 
part,  the  said  M.  granted  the  several  messuages,  farms, 
lands,  tenements,  and  hereditaments,  commonly  called  the 

estate,  situate  in  the  parish  of ,  in  the  county 

of ,  and  containing  together  by  estimation (more 

or  less),  all  which  said  premises  were  more  particularly 
described  in  the  schedule  thereunto  annexed,  unto  and 
to  the  use  of  the  said  N.,  his  heirs  and  assigns,  subject 
to  a  proviso  for  redemption  on  payment  by  the  said  M., 
Us  heirs,  executors,  administrators,  or  assigns,  to  the  said 
N.,  his  executors,  administrators,  or  assigns,  of  the  sum 

of  £ with  interest  at  the  rate  of per  cent,  per 

annum,  on  the  day  therein  mentioned :   And  whereas  — of  transfen. 
after  a  mesne  transfer  [divers  mesne  transfers  and  acts 
m  the  law],  ultimately  by  virtue  of  an  indenture  dated, 
&C.,  and  expressed  to  be  made  between  [parties]  the  said 
mortgage  debt  of  £ and  the  interest  thereon,  and 

(a)  There  is  no  substantial  reason  why  the  present  form  should 
not  he  adopted,  where  the  equity  of  redemption  has  not  been 
incombered,  but  in  that  case  it  is  more  usual  to  frame  the  transfer 
in  the  form  of  Precedent  liXXXII. 
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Preobdbnt    the  seourities  for  the  same  {a)  were  transferred  to  and 

'     became  vested  in  the  transferor.    And  whereas  the  said 

TB^j^a     B.  is  now  absolutely  entitled  to  the  fee  simple  of  the 
COVENANT  FOE  premisos  comprised  in  the  said  indenture  of  mortgage  (J) 

PAYMENT  BY 
MOBTOAOOB. 

—of  devolu-        (<*)  ^dd  if  appropriate  "  other  than   and  except   certain 

tion  of  equity  hereditaments  which  had  been  released  and  disposed  of 

of  redemp-  .  .  .  •, 

tion;  as  m  the  same  mdenture  is  mentioned.       If  the  deed  be 

supplemental,  substitute  for  the  preceding  recitals  the  following:— 

Supplemental       "  Whebeas  these  presents  are  supplemental  to  the  fol- 
toa^S^^d    ^^^^8  indentures  (that  is  to  say)  (1)  an  indenture  dated 

settlement,      the day  of ,  and  expressed  to  be  made  between 

^g  assurance,  [pfirttes]^  being  a  mortgage  of  the  estate  in  the 

coimty  of for  securing  £ and  interest ;    (2)  an 

indenture  dated  the day  of ,  and  expressed  to 

be  made  between  {_  parties'],  being  a  transfer  of  the  said 
mortgage  debt  and  interest,  and  the  securities  for  the 

same;  (3)  an  indenture  dated  the day  of ,  and 

expressed  to  be  made  between  [parties],  being  a  transfer 
of  the  said  mortgage  debt  and  interest,  and  the  securities 
for  the  same  [except  certedn  hereditaments  which  had 
been  released  and  disposed  of  as  therein  mentioned] ;  (4) 

an  indenture  dated  the day  of ,  and  expressed  to 

be  made  between  [parties],  being  a  family  settlement  of 
the  said  estate  and  other  property ;   and  (5)  an  indenture 

of  disentailing  assurance,  dated  the day  of ,  and 

expressed  to  be  made  between  the  said  B.  of  the  one  pait 
and  X.  of  the  other  part." 

If  Nos.  (4)  and  (5)  are  mentioned  (which  as  a  general  role  may 
be  regarded  as  unnecessary  and  undesirable),  an  acknowledgment 
and  undertaking  by  B.  for  their  production  should  be  inserted  at 
the  end  of  the  draft,  and  the  next  following  recital  should  be 
omitted.  It  will  be  observed  that  little  (if  anything)  is  gained 
in  a  deed  of  this  description  by  adopting  the  supplemental  sdieme. 

(6)  Add  if  appropriate  "  other  than  and  except  the  said 
hereditaments  which  have  been  released  and  disposed  of 
as  aforesaid." 
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subject  to  the  mortgage  made  thereby,  and  subject  to    Pbboebsnt 
several   subsequent   incumbrances.      And  whereas  the      I^^^^ 

said  sum  of  £ is  owing  to  the  transferor,  on  the      tbanbfke 

security  of  the  said  indenture  of  mortgage,  but  all  interest  oovknant  foe 
for  the  same  has  been  paid  down  to  the  date  of  these    p^^nnsNTBY 

presents:  And  whereas  the  transferees  have  agreed,  at  '— 

the  request  of  the  said  B.,  to  pay  to  the  transferor  the  ^rioSpaisum 

sum  of  £ upon  having  such  transfer  as  is  hereinafter  remains 

contained  of  the  said  mortgage  debt  of  £ and  interest  ^ter^'t  has 

and  the  securities  for  the  same,  and  upon  having  the  ^>®«^paid; 
repayment  of  the  same  with  interest  after  the  rate  herein-  for*Saw?^* 
after  mentioned,  further  secured  in  manner  hereinafter 
appearing :   Now  this  indenture  witnesseth,  that,  in  Witnesseth. 
pursuance  of  the  said  agreement  and  in  consideration  of  Conaidera- 

£ to  the  transferor  this  day  paid  by  the  transferees  ^^' 

out  of  monies  belonging  to  them  on  a  joint  account  at  the 
request  of  the  said  £.  (the  receipt  whereof  the  transferor  Receipt, 
doth  hereby  acknowledge).  He  the  transferor,  as  mort-  AssignmeDt 
gagee,  at  the  request  of  the  said  B.,  doth  hereby  assign  dlbt^'*^^*^ 
unto  the  transferees,  their  executors,  administrators,  and 

assigns,  Axl  that  the  said  principal  sum  of  £ so 

owing  to  the  transferor  on  the  aforesaid  security  as  is 
hereinbefore  mentioned,  and  the  interest  henceforth  to 
become  due  for  the  same,  and  the  full  benefit  of  the  power 
of  sale  in  the  said  indenture  of  mortgage  contained  [by 
statute  implied],  and  of  all  other  powers,  remedies,  and 
securities  for  recovering  and  compelling  payment  of  or 
otherwise  securing  the  same.  To  hold  the  premises  unto  Habendum ; 
the  transferees,  their  executors,  administrators,  and  assigns,  — *<>  ^i*^*- 
for  their  own  benefit :  And  this  indenture  also  wit-  -v^ii^iesseth 
NESSETH,  that,  in  further  pursuance  of  the  said  agreement,  secondly. 
and  for  the  consideration  aforesaid,  He  the  transferor,  as 
MORTGAGEE,  at  the  roquost  of  the  said  B.,  doth  hereby  Grant, 
grant  unto  the  transferees,  their  heirs  and  assigns :  All  Parcels. 
AND  singular  the  messuages,  farms,  lands,  tenements, 
and  hereditaments,  and  premises  in  the  said  indenture 
of   mortgage    comprised    or    expressed    to    be   thereby 
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Pbeoedent    granted  (a)  and  all  other  hereditaments  (if  any)  whicli 

*     now,  by  virtue  of  any  award,  inclosure,  or  otherwise,  are 

TB^NTOBB  vested  in  the  transferor,  subject  to  redemption,  by  virtue 
ooTBNANT  FOB  ^^  ^^^  Said  iudeuturo  of  mortgage,  To  Bold  the  last-men- 
PATMENT  BY    tiouod  premisos  unto  and  to  the  use  of  the  transferees, 

their  heirs  and  assigns.  Subject  to  such  right  or  equity 

—to  .  '  of  redemption  as  the  same  premises  are  now  subject  to 
f erees ;  by  virtue  of  the  said  indenture  of  mortgage  [on  payment 

—subject  to  to  the  transferees  or  the  survivor  of  them,  or  the  executors 
redemption,     or  administrators  of  such  survivor,  their  or  his  assigns, 

of  the  said  sum  of  £ ,  and  the  interest  henceforth  i^ 

Covenants  by  become  due  for  the  same  (b)'] :   And  the  said  B.  doth 

owner  for  . 

payment  of  hereby  covenant  with  the  transferees  that  he  the  said  B., 
Su  and^  his  heirs,  executors,  or  administrators,  will  pay  to  the 
interest  to  the  transferees,  their  executors,  administrators,  or  assigns,  on 

the day  of  next,  the  said  sum  of  £ ,  with 

interest  for  the  same  in  the  meantime  at  the  rate  of  £ 

per  cent,  per  annum :  And  if  the  said  sum  of  £ or 

any  part  thereof  shall  remain  unpaid  after  that  day,  will, 
so  long  as  the  same  sum  or  any  part  thereof  shall  remain 
unpaid,  pay  to  the  transferees,  their  executors,  admims- 
trators  or  assigns,  interest  for  the  sum  so  remaining  unpaid 

by  equal  half-yearly  payments  on  the day  of , 

and  the day  of {c),     [^Covenant  by  mortgager 

against  registration  if  requiredy  auprOy  p.  234.]  In 
WITNESS,  &c. 

(a)  Add  if  appropriate  '^  other  than  and  except  the  said 
hereditaments  which  have  been  released  and  disposed  of 
as  aforesaid,  and  also  (by  way  of  further  grant  and  not  of 
exception)." 

•  It  is  Bometimes  convenient  to  add  a  schedule  of  the  released 

hereditaments,  and  to  refer  to  such  schedule  at  this  point.  But  in 
the  present  case  the  last  transfer  (which  would  be  delivered  to  the 
transferees)  is  supposed  to  indicate  them  sufEciently. 

(6)  These  words  are  unnecessary,  but  occasionally  convenient 
(c)  If  thought  fit  the  representatives  of  the  transferees  may  be 
omitted  throughout,  an  interpretation  clause  being  added  as  to  them. 
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LXXXII. 

Transfer  of  a  Mortgage  of  Freeholds  by  the  Executors  Pbkcedeut 
and  Devisees  of  the  Mortgagee,  ^/^^-Equity  of  Eedemp-  T/XXXII. 
TioN  not  having  been  Incumbered.     Variations  where      transpeb 

the  Mortgagor  receives  a  further  Advance  (a).  out'^btb^' 

m  ADVANCE  TO 

iHIS  INDENTURE,  made,  &c.,  between  A.,  of,  &o.,    hobtoagob, 

'  '  '  7         7  7       PBKEH0LD8. 

and  B.,  of,  &o.  [executors  and  devisees  (b)  of  mortgagee'],  of  - — : 

the  first  part,  C,  of,  &c.  [mortgagor]   (hereinafter  called 
the  mortgagor),  of  the  second  part,  and  D.,  of,  &c.  {trails- 
feree]  (hereinafter  called  the  mortgagee),  of  the  third  part. 
Whereas,  Ac.  [recital  of  the  mortgage,  ut  supra,  p.  138,  Redtal  of 
putting  "  mortgagor  "/^^  -S'j  ^^^  ^^^  name  of  the  original  °^®^fiwe; 
mortgagee  for  A.]     And  whereas  the  said  [original  mort-  ^he  ^^. 

gagee]  duly  executed  his  will,  dated  the day  of ,  gagee ; 

and  thereby  [devised  all  estates  vested  in  him  upon  mort- 
gage to  the  said  A.  and  B.,  their  heirs  and  assigns,  and] 
appointed  the  said  A.  and  B.  executors  of  his  said  will  (c). 
And  whereas  the  said  [original  moHgagee]  died  without  —of  his  death 
having  revoked  or  altered  his  said  will,  and  the  same  was  ^hw'will; 

proved  by  the  said  A.  and  B.  in  the Registry  {d)  on 

the day  of .    And  whereas  the  said  sum  of  — thatmort- 

£ is  now  owing  to  the  said  A.  and  B.  on  the  said  f^due^^^" 

security,  but  all  interest  thereon  has  been  paid  down  to 

the  date  of  these  presents.    And  whereas  the  mortgagee  —of  agree- 

has  agreed  to  pay  to  the  said  A.  and  B.  the  said  sum  of  S^^' 

£ [and  to  lend  the  mortgagor  the  further  sum  of  [and  further 

advanoe]. 

(a)  Compare  Precedent  LXXXI.,  which,  as  there  noticed,  may 
he  used  instead  of  this  form,  unless  the  mortgagor  receives  a 
further  advance. 

(6)  See  notes  to  Precedent  XIU.,  «iipra,  p.  144. 

(c)  If  the  death  of  the  mortgagee  happened  after  the  diet  Deoem- 
her,  1S81,  the  transfer  will  be  by  the  executors  alone,  and  the 
reference  to  the  devise  of  mortgage  estates  will  be  omitted.  See 
sect.  30  of  the  Conv.  Act,  1881  (Appendix  lY.,  infra), 

[d)  See  9u^a^  p.  145,  n.  (c). 
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MOBTOAGISS. 


Fbbosdbnt 
liXXXII. 

TBANSFBB 
WITH  OB  WITH- 
OUT FURTHBB 
▲DYANOBTO 
XOBTQAOOB. 
FBBBHOLDB. 

Witneaseth. 

Considera- 
tion. 

Receipt. 


Transfer  of 

mortgage 

debt. 


Habendum. 

Witnesseth, 
secondly. 


Conyejanoe. 
Habendum. 


Proviso  for 
redemption. 


£ ]  upon  having  such  transfer  of  the  said  mortgage 

deht  and  interest,  and  of  the  securities  for  the  same,  as 
hereinafter  contained,  and  upon  having  the  repayment  of 

the  said  sum  of  [sums  of  £ and]  £ with  interest, 

as  (a)  hereinafter  mentioned  [secured  and]  further  secured 
[respectively]  in  manner  hereinafter  appearing.  Now 
THIS  INDENTURE  wriTNESSETH  that,  in  puTSuance  of  the 

said  agreement,  and  in  consideration  of  the  sum  of  £ 

[original  debt]  to  the  said  A.  and  B.  this  day  paid  by  the 
mortgagee  (the  receipt  whereof  the  said  A.  and  B.  do 

hereby  acknowledge)   [and  of  the  sum  of  £ to  tiie 

mortgagor  this  day  paid  by  the  mortgagee  (the  payment 

and  receipt  respectively  of  which  sums  of  £ and 

£ ,  making  together  the  sum  of  £ ,  the  mortgagor 

doth  hereby  acknowledge)],  they  the  said  A.  and  B.  as 
MORTGAGEES  do,  and  each  of  them  doth,  hereby  assign 

unto  the  mortgagee,  all  that  the  said  sum  of  £ [the 

original  debt']  now  owing  to  the  said  A.  and  B.  on  the 
security  aforesaid,  and  all  interest  to  accrue  due  in  respect 
thereof,  and  the  benefit  of  all  securities  for  the  same,  to 
HOLD  the  premises  imto  the  mortgagee  absolutely.  And 
THIS  INDENTURE  ALSO  WITNESSETH,  that  in  further  pur- 
suance of  the  said  agreement,  and  for  the  consideration's] 
aforesaid,  the  said  A.  and  B.,  as  mortgagees,  by  the  direc- 
tion of  the  mortgagor,  do  and  each  of  them  doth,  hereby 
grant,  and  he  the  mortgagor,  as  beneficial  owner,  doth 
hereby  grant  and  confirm,  unto  the  mortgagee,  his  heirs 
and  assigns  [parcels^  pp.  128,  131,  &c.],  to  hold  the  last- 
mentioned  premises  unto  aad  to  the  use  of  the  mort- 
gagee^ his  hein  imd  assigns,  discharged  from  all  equity 

of  redemption  under  the  said  indenture  of  the day 

of [the  original  mortgage].     Provided  always  that 

if  the  mortgagor  shall  pay  to  the  mortgagee  the  sum  of 


(o)  Say,  if  so  intended,  "  at  the  reduced  rate  "  or  "  at  the 
rate  and  reducible.''  In  the  latter  case  a  proviso  for  reduction 
would  be  inserted  as  oa  p.  252,  supra. 
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JB [(being  the  aggregate  of  the  said  sums  of  £- 


and  £ )],  with  interest  for  the  same  in  the  meantime 

at  the  rate  of  £ per  cent,  per  annum  on  the 

day  of  next,  then  the  mortgagee  will  at  any  time 

thereafter  upon  the  request  and  at  the  cost  of  the  mort- 
gagor, reconvey  the  said  premises  hereinbefore  granted 
unto  the  mortgagor,  his  heirs  or  assigns,  or  as  he  or  they 
shall  direct.  [Covenant  by  mortgagor  tcith  transferee  for 
payment  of  principal  and  interest  ^  and  of  interest  after  default^ 
ut  stipra^  pp.  233,  234.  Covenant  by  mortgagor  against 
registrationy  supra^  p.  234.  Mo^'tgagee^s  indemnity  clause^ 
fuprtty  p.  234.  Interpretation  clause ^  supra^  p.  228]  (a). 
Ih  witness,  Ac. 

THE  SCHEDULE  above  referred  to. 


Precedent 

Lxxxn. 

TBAK8FEB 
WITH  OBWITB* 
OUT  FXT&THEB 
ADVANCE  TO 
XOBTOAOOB. 
TBEEHOLDS. 


Lxxxin. 

Transfer  of  a  Mortgage  of  Freeholds  and  Leaseholds 
by  Indorsement,  the  Mortgagor  being  a  party.  Part 
of  the  Debt  having  been  paid  off,  Copyholds  ofiginally 
compnsed  in  the  Mortgage  are  discharged  therefrom  (b). 

TmS  ESDENTUEE,  made  the day  of ,  19—, 

between  the  within-named  B.  [original  mortgagee]  (herein- 
after called  the  transferor),  of  the  first  part,  the  within- 
named  A.  [mortgagor']  (hereinafter  called  the  mortgagor), 
of  the  second  part,  and  C,  of,  &c.  [transferee]  (hereinafter 
called  the  mortgagee),  of  the  third  part.     Whereas,  on 

the  day  of  ,  the  within-mentioned  copyhold 

hereditaments,  held  of  the  manor  of ,  were  in  pur- 
suance of  the  covenant  for  that  purpose  in  the  within- 


PSBOEDENT 

LXXXIII. 

TRAN8FEB  BT 

INDOBSEICENT, 

ICOBTGAGOB 

BKINO  A 

PABTT. 

FBBEH0LD8 

AND 
LEASEHOLDS. 

Parties. 


Sedtalof 
Biirruudcr  of 
copyholds. 


(o)  In  Precedent  XLViil.,  «ifpra,  will  be  found  some  other 
clauses,  the  insertion  of  which  might  be  desirable. 

(6)  The  mortgage  to  the  transfer  of  which  this  Precedent  relates 
is  that  given  in  Precedent  LYIH.,  supra,  p.  260. 
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Pbbcbdent 
LXXXIII. 

TBUreFEBBT 

ZVD0B8E1CE1IT, 

XOBTOiioOB 

BEING  A 
.  PAJtTT. 
TBEBHOLDS 

JlKD 
LVASBHOLDB. 

Recital  that 
all  interest 
and  part  of 
the  principal 
has  been  paid. 

Of  agreement 
for  transfer 
except  as  to 
copynolds. 


Witneeseth. 


Ck>nBid6ra- 
tion. 


Assignment 
of  mortgage 
debt. 


Witnesseth, 
seoondlj. 


ConYeytuioe 


written  indenture  contained,  surrendered  into  the  hands 
of  the  lord  of  the  said  manor,  subject  to  a  condition  for 
making  void  the  surrender  corresponding  to  the  proviso 
for  redemption  in  the  within-written  indenture  contained. 
Akd  whereas  all  interest  for  the  within-mentioned  sum 

of  £ has  been  paid  down  to  the  date  of  these  present^ 

and  the  sum  of  £ has  been  paid  by  the  mortgagor  to 

the  transferor,  in  part  discharge  of  the  said  sum  of  £ , 

so  that  £ only  remains  owing  to  the  transferor  on 

the  security  of  the  within-written  indenture.  And 
WHEREAS  the  mortgagee  has,  at  the  request  of  the  mort- 
gagor, agreed  to  pay  to  the  transferor  the  sum  of  £ 

[the, reduced  dehfl^  upon  having  such  transfer  as  is  herein- 
after contained  of    the  said  mortgage  debt  of    £ 

remaining  owing  on  the  security  of  the  within-writtOTi 
indenture,  and  the  securities  for  the  same  expept  the  said 
copyhold  hereditaments,  as  to  which  it  is  intended  that 
satisfaction  shall  be  entered  upon  the  conditional  sur- 
render thereof,  to  the  intent  that  the  same  premises  may 
be  wholly  discharged  from  all  monies  intended  to  be  secured 
by  the  within-written  indenture.  Now  this  indenture 
WITNESSETH,  that,  in  pursuance  of  the  said  agreement, 
and  in  consideration  of  £ ,  at  the  request  of  the  mort- 
gagor, this  day  paid  to  the  transferor  by  the  mortgagee 
(the  receipt  whereof  the  transferor  doth  hereby  acknow- 
ledge), HE  the  transferor  as  mortgagee  doth  hereby  assign 
imto  the  mortgagee,  all  that  the  said  principal  sum 

of  £ [the  reduced  debt\  now  remaining  owing  to  the 

transferor  on  the  security  of  the  within- written  indenture 
as  aforesaid,  and  the  interest  henceforth  to  grow  due  for 
the  same,  and  the  benefit  of  all  securities  for  the  same, 
TO  HOLD  the  premises  unto  the  mortgagee,  his  executors, 
administrators,  and  assigns.  And  this  indenture  also 
WITNESSETH,  that,  in  pursuance  of  the  said  agreement, 
and  for  the  consideration  aforesaid,  he,  the  transferor,  as 
MORTGAGEE,  at  the  Toqucst  of  the  mortgagor,  doth  hereby 
grant,  and  he  the  mortgagor  as  beneficial  owner,  doth 
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hereby  grant  and  confirm  unto  the  mortgagee,  his  heirs    Prboedbnt 
and  assigns,  all  the  hereditaments  and  premises  by  the 
within- written  indenture  expressed  to  be  granted,  to  hold    transfeb  by 
the  last-mentioned  premises  unto  and  to  the  use  of  the    moetoagob  ' 
mortgagee,  his  heirs  and  assigns,  discharged  from   all      beikoa. 
right  or  equity  of  redemption  under  the  within-written     pebbholds 
indenture.    And  this  indenture  also  witnesseth,  that   isabhtoldb 
in  further  pursuance  of  the  said  agreement,  and  for  the  — 

oonsideration  aforesaid,  he  the  transferor  as  mortgagee,  paroeb. 
and  at  the  request  of  the  mortgagor,  doth  hereby  assign,  Habendum, 
and  he  the  mortgagor,  as  beneficial  owner,  doth  hereby  Witoesseth, 
demise  and  confirm  unto  the  mortgagee  all  the  heredita-  AsMimment 
ments  and  premises  by  the  within- written  indenture  of  leasehold 
expressed  to  be  demised,  to  hold  the  said  premises  unto  ^^  \ 
the  mortgagee,  henceforth  for  the  residue  now  to  come  of 

the  within-mentioned  term  of  years,  except  the  last 

day  thereof,  discharged  from  all  right  or  equity  of 
redemption  under  the  within-written  indenture.  \_Proviso 
for  redemption  on  payment  of  the  reduced  debt^  supra,  p.  258. 
Declaration  of  trust  of  last  day  and  power  of  attorney y  p.  250. 
Covenant  by  mortgagor  for  payment  of  the  reduced  debt,  and 
interest,  and  of  interest  after  default,  supra,  pp.  233,  234. 
Trusts  of  surplus  sale  monies,  supra,  p.  269,  and  see  p.  259, 
n.  (6).  Proviso  as  to  leasing  powers,  supra,  pp.  234,  235, 
or,  if  the  original  mortgage  was  before  1st  January,  1882, 
and  it  is  desired  to  take  the  powers  given  by  sect.  18  of  the 
Act  referred  to,  then  an  express  provision  that  that  section 
ihaU  apply.  Covenant  by  mortgagor  against  registration, 
supra,  p.  234.     Interpretation  clause,  supra,  p.  228.]     In 

WITNESS,  &c. 
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Pbeoedent 
LXXXIV. 

TBAN8FEB 
00FTH0LD8. 

FartieB. 


Becitalof 
mortgage. 


LXXXIV. 

Transfer  of  a  Mortgage  of  Copyholds  Khich  have  hot 
been  surrendered,  the  Mortgagor  having  died  intestate 
leaving  an  infant  heir  (a). 

This  indenture,  made  the day  of ,  19-, 

between  B.,  of,  &c.  [mortgagee']  (hereinafter  called  the 
transferor),  of  the  first  part,  D.,  of,  Ac.  [administrator  of 
A.,  the  mortgagor\  of  the  second  part,  and  C,  of,  Ac. 
[transferee]    (hereinafter  called    the   transferee),   of  the 

third  part.     Whereas  by  an  indenture  dated  the 

day  of ,  and  expressed  to  be  made  between  A.  of  the 

one  part,  and  the  transferor  of  the  other  part,  in  considera- 
tion of  £ to  the  said  A.  paid  by  the  transferor,  the 

said  A.  covenanted  with  the  transferor,  that  he  the  said 
A.,  or  his  heirs,  and  all  other  necessary  parties,  if  cmy, 
would  forthwith  surrender  into  the  hands  of  the  lord  of 

the  manor  of  ,  in  the  county  of   ,  according 

to  the  custom  thereof,  certain  lands  and  hereditaments 
holden  of  the  said  manor,  therein  particularly  deecribed, 
to  the  use  of  the  transferor,  his  heirs  and  assigns,  accord- 
ing to  the  custom  of  the  said .  manor,  by  and  under  the 
accustomed  rents,  fines,  suits,  and  services,  and  subject  to 
a  condition  for  making  void  the  said  surrender  on  pqr- 

(a)  As  to  such  a  transfer,  see  a  note  to  Davidson's  Free.  Cody., 
vol.  ii.  pt.  u,  4tli  ed.  p.  793.  The  mortgage,  of  which  this  is  sup- 
posed to  be  a  transfer,  is  Precedent  LIT.  If  the  copyholds  had 
been  surrendered,  the  transfer  would  be  effected  by  the  mortgagee 
being  admitted  and  surrendering  to  the  transferee.  The  above 
Precedent  could  be  adapted  to  such  a  case  by  substituting,  for  the 
assignment  of  the  copyholds,  a  covenant  by  the  mortgagee  to  sur- 
render the  same,  subject  to  the  subsisting  equity  of  redemption. 

A  transfer  of  a  mortgage  of  copyholds,  to  which  the  mortgagor 
is  a  party,  is  usually  effected  by  the  mortgagee  assigning  the  mort- 
gage-debt, and  the  mortgagor  covenanting  for  payment  of  principal 
and  interest,  and  surrender  of  the  copyholds,  as  in  an  oiiginsl 
mortgage. 
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ment  by  the  said  A.,  his  heirs,  executors,  administrators,  or    Pbeobdbnt 
assigns,  unto  the  transferor,  his  executors,  administrators,    ^^^ 

or  assigns,  of  the  sum  of  £ [the  principal'] j  with      trassfer 

interest  for  the  same  in  the  meantime  at  the  rate  of  £ 1- 

per  cent,  per  annum  on  the  said  day  of  then 

next.      And  in  the  same  indenture  were  also  contained 

usual  covenants  by  the  said  A.  for  payment  of  the  principtd 

and  interest.    And  whereas  no  surrender  was  made  of  Bedtal  that 

the  said  hereditaments,  in  pursuance  of  the  hereinbefore  ^^  ^^^ 

recited  indenture:  And  whereas  the  said  A.  died  on  sorrendered; 

the  day  of   ,  intestate,  leaving  X.  Y.,  now  an  ^^^""^ 

infant  of  the  age  of years,  his  heir,  according  to  the  leaving  infant 

custom  of   the    said  manor,  and  administration  to  his  of  »^nS^ 

personal  estate  was  on  the day  of  granted  to  *»tion; 

the  said  D.,  out  of  the Registry  (a).     And  whereas  —of  state  of 

the  said  sum  of  £ is  now  owing  to  the  transferor  on  a^^Jt^^ 

ihe  said  security,  but  all  interest  thereon  has  been  paid 

down  to  the  date  of  these  presents.    And  whereas  the  — and  agree- 

transferee  has,  at  the  request  of  the  said  D.,  agreed  to  pay  transfer. 

to  the  transferor  the  said  sum  of  £ ,  upon  having 

such  transfer  as  is  hereinafter  contained  of  the  said  mortr 

gage  debt  of  £ ,  and  interest,  and  the  security  for  the 

same.     Now  this  indenture  witnessbth  that  [assign-  Witneaseth 
ment  of  mortgage  debtj  ut  stipf-a^  pp.  334,  335,  omitting  the  Sf^S^^ge 
poicer  of  attorney].      And  this   indenture    also   wit-  ^^'• 
nesseth  that  in  pursuance  of  the  said  agreement,  and  for  ^^jf^*^' 
the  oonsideration  aforesaid,  he  the  transferor,  as  mort- 
gagee, and  at  the  request  of  the  said  D.,  doth  hereby  Assignment 
assign  unto  the  transferee,  his  heirs  and  assigns,  the  said  ®^  <»py^olds. 
copyhold  lands,  hereditaments,  and  premises,  covenanted 
to  be  surrendered  by  the  hereinbefore  recited  indenture, 
with  the  benefit  of  the  said  covenant  to  surrender,  and 
full  power  to  sue  thereon  in  the  name  or  names  of  the 
transferor,  or  his  heirs,  and  all  other  powers  necessary  for 
enforcing  the  performance  thereof,  to  hold  the  said  last-  Habendum, 
mentioned  premises  imto  the  transferee,  his  heirs  and 

(a)  See  p.  145,  n.  (e),  supra. 
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Fbeoedeitt 
liXXXIV. 

TBA1T8FEB 
OOPTHOLDS. 
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assigns,  subject  to  the  equity  of  redemption  subsisting 
therein  under  the  hereinbefore  recited  indenture,  on  pay- 
ment to  the  transferee,  his  executors,  administrators,  or 

assigns,  of  the  said  sum  of  £ ,  and  the  interest  to 

accrue  due  thereon.    In  witness,  &c. 


pREOBDBHT 

LXXXV. 

8TATUT0BT 
TBANBFEB. 


LXXXV. 

Deed  of  Statvtohy  Transfer,  Mortgagor  'sot  joining  {a). 

This  indenture,  made  by  way  of  statutory  transfer 

of  mortgage  the day  of ,  19 — ,  between  M.,  of, 

Ac,  of  the  one  part,  and  T.,  of,  &c.,  of  the  other  part 
supplemental  to  an  indenture  made  by  way  of  statutory 

mortgage  dated  the  day  of ,  19 — ,  and  made 

between,  &c.     Witnesseth  that  in  consideration  of  the 

sum  of  £ now  paid  to  M.  by  T.  being  the  aggregate 

amount  of  £ mortgage  money  and   £ interest 

due  in  respect  of  the  said  mortgage,  of  which  sum  M. 
hereby  aclmowledges  the  receipt,  M.,  as  mortgagee  hereby 
conveys  and  transfers  to  T.  the  benefit  of  the  said 
mortgage.    In  witness,  &c. 


Pbboedrnt 
LXXXVI. 

8TATUT0BT 
TBAN8FEK. 


LXXXVI. 

D^^c^  o/"  Statutory  Transfer,  a  Gotetshlstgk  joining  {a). 

This  indenture,  made  by  way  of  statutory  transfer 

of  mortgage  the day  of ,  19 — ,  between  A.,  of, 

&c.,  of  the  first  part,  B.,  of,  &c.,  of  the  second  part,  and 
0.,  of,  &c.,  of  the  third  part  supplemental  to  an  indenture 

made  by  way  of  statutory  mortgage  dated  the day 

of ,  19 — ,  and  made  between,  &c.     Witnesseth  that 

(o)  See  the  Conv.  Act,  1881  (App.  IV.,  infra),  ss.  26—29. 
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in  oonsideration  of  the  sum  of  £ ,  now  paid  to  A.  by    Pbbokdeht 

T  YYWT 

C,  being  the  mortgage  money  due  in  respect  of  the  said      '  * 

mortgage,  no  interest  being  now  due  and  payable  thereon,     ^^^^^^ 

of  which  sum  A.  hereby  acknowledges  the  receipt,  A.,  as '— 

MORTGAGEE,  with  the  conourreuce  of  B.,  who  joins  herein 
as  coTenantor,  hereby  conveys  and  transfers  to  C.  the 
benefit  of  the  said  mortgage.    In  witness,  &c. 


LXXXVII. 


This  indenture,  made  by  way  of  statutory  transfer 


Statutory  Transfer  and  Statutory  Mortgage         Pbecbdekt 
..    ,/  V  Lxxxvn. 

comom€d(a), 

8TATUT0BT 

TBANBFEB  AND 

ICOBTOAOB. 

of  mortgage  and  statutory  mortgage,  the day  of ,  

19 — ,  between  a.,  of,  &c.,  of  the  first  part,  B.,  of,  Ac,  of 
the  second  part,  and  C,  of,  &c.,  of  the  third  part  supple- 
mental to  an  indenture  made  by  way  of  statutory  mortgage 

dated  the day  of ,  19 — ,  and  made  between,  &c. 

Whereas  the  principal  sum  of  £ only  remains  due  in 

respect  of  the  said  mortgage  as  the  mortgage  money,  and 
no  interest  is  now  due  and  payable  thereon.  And  whereas 
B.  is  seised  in  fee  simple  of  the  land  comprised  in  the  said 
mortgage  subject  to  that  mortgage.  Now  this  indenture 

WTTNEssETH,  that,  in  consideration  of  the  sum  of  £ 

now  paid  to  A.  by  C.  of  which  sum  A.  hereby  acknow- 
ledges the  receipt,  and  B.  hereby  acknowledges  the  pay- 
ment and  receipt  as  aforesaid  (J),  A.,  as  mortgagee,  hereby 
conveys  and  transfers  to  C.  the  benefit  of  the  said  mort- 
gage. And  this  indenture  also  witnesseth,  that  for 
the  same  consideration.  A.,  as  mortgagee,  and  according 

(a)  See  the  Conv.  Act,  1881  (App.  IV.  tn/ra),  ss.  26—29. 

[h)  In  case  of  further  advance,  after  "aforesaid  "  insert  "and 

also  in  oonsideration  of  the  further  sum  of  £ now 

paid  by  C.  to  B.,  of  which  sum  B.  hereby  acknowledges 
the  receipt." 

D.— c.p.  23 
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LXXXVII. 

BTATCTOBT 

TBANBFBB  Ain> 

ICOBTGAOB. 


to  his  estate  and  by  direction  of  B.,  hereby  csonveys,  and 
Bm  as  beneficial  owner,  hereby  conveys  and  confirms  to 
C.  All  that,  &o.  (a).     To  hold  to  and  to  the  use  of  C.  in 

fee  simple  (0)  for  securing  payment  on  the  day  of 

,  19 — ,  of  (c)  the  sum  of  £ as  the  mortgage 

money  with  interest  thereon  at  the  rate  of  l/our]  per 
cent,  per  annum.    In  wetness,  &c. 


Pbbcbdbnt 
LXXXVin. 

BEOONYET- 
▲HOB. 

Parties. 


Recital  of 
mortgage; 

—death  of 
mortgagor 
intestate; 

—of  state  of 

mortgage 

debt, 

— and  deeire 
to  pay  it  off. 


Lxxxvm. 

Eeconveyance  by  Independent  Deed  of  Freeholds 
Mortgaged  in  Fee, 

This  INDENTUEE,  made  the day  of ,  19—, 

between  a.,  of,  &c.  [fnortgagee']y  of  the  one  part,  and  B., 
of,  &c.  [otpner  of  equity  of  redemptioii]^  of  the  other  part. 
Whereas  [recite  mortgage,  ut  supra^  p.  138,  indicating 
the  parcels  as  at  p.   333].      And    whereas    the    said 

[mortgagor']  died  on  the  day  of last,  intestate, 

leaving  the  said  B.  his  heir-at-law  (d).    And  whereas  the 

principal  sum  of  £ only  remains  owing  to  the  said 

A.  on  the  security  of  the  hereinbefore  recited  indenture, 
all  interest  thereon  having  been  paid  down  to  the  date  of 
these  presents,  and  the  said  B.  is  desirous  of  paying  off 

(a)  For  freehold  parcels,  see  pp.  128,  131,  &c.,  mpra,  and  for 
leasehold,  pp.  183,  184,  n.  &c. 

{h)  If  leasehold  omit  the  words  "  and  to  the  use  of,"  and 
insert  instead  of  "  in  fee  simple  "  the  words  "  his  executors, 
administrators,  and  assigns  for  the  residue  of  the  said 

term  of except  the  last  day  thereof  " ;  and  compare 

Precedents  LTV.  and  LV.  supra,  and  the  notes  to  thoee  Precedents. 

(c)  In  case  of  further  advance,  after  "  of,"  insert  "  tiie  sums 
of  £ and  £ ,  making  together." 

(d)  If  the  mortgagor  died  after  1897,  a  recital  of  the  assent  of 
his  personal  representatives  should  be  added,  or  they  should  join 
to  confirm.    See  supra,  p.  168,  n.  (a). 
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the  said  sum  of  £ ,  and  of  having  suoh  reconveyance    Pebobdknt 


as  is   hereinafter    contained.      Now    this    indenture 


Lxxxvni. 


ANCE. 


Witnesseth. 


WITNESSETH,  that,  in  consideration  of  the  premises  and     beoonyet 

of  £ this  day  paid  hy  the  said  B.  to  the  said  A.  (the 

receipt  whereof  the  said  A.  doth  hereby  acknowledge),  he 

the  said  A.,  as  mortgagee,  doth  hereby  grant  unto  the  tion. 

said  B.,  his  heirs  and  assigns,  all  the  said  hereditaments  Beodpt. 

and  premises    by    the    hereinbefore    recited    indenture  <>rant. 

expressed    to  be  granted   as   aforesaid,  and    all    other  P*«^- 

hereditaments,  if  any,  now  vested  in  the  said  A.,  subject 

to  redemption  by  virtue  of  the  same  indenture,  to  hold  Habendum. 

the  said  premises  unto  and  to  the  use  of  the  said  B., 

his  heirs  and  assigns,   discharged  from    all    principal  Disoharged 

monies  and  interest  secured  by,  and  all  claims  under  the  mortgage 

hereinbefore  redted  indenture.    In  witness,  &c.  debt. 


This 


TiXXXTX. 
Bboonveyance  by  Executors  of  a  Mortgagee  (a).  j^^^ 

INDENT  U KE,  made,  Ac,  between  A.,  of,  &c.,     bkoonvbt- 

and  B.,  of,  &c.  lexecutors  of  the  mortgagee]^  of  the  one  bx^J^^  op 

part,  and   C,   of,   &c.    [mortgagor^  of  the  other  part,    mobtqaqeb. 

Whereas,  &c.   \recital  of  the  mortgage y  supra,  p.   354],  Parties. 

Ahd  whereas  the  said   [mortgagee'\   duly  executed  his  ^^®^^^'. 

will,  dated  the  day  of ,  and  thereby  appointed  _of  y^  ^^ 

the  said  A.  and  B.  executors  thereof  [but  did  not  thereby  death,  and 

devise  the  legal  estate  [b)   in  the  said   hereditaments],  mt^oj  of 

mortgagee, 

(a)  This  reconyeyance  takes  effect  tinder  sect.  4  of  the  Vendor 
and  PoTchaser  Act,  1874  (App.  11.  infra),  if  the  mortgagee  died 
Qot  later  than  31st  December,  1881 ;  or  if  he  died  after  that  date, 
by  the  operation  of  sect.  30  of  the  Conv.  Act,  1881  (App.  IV. 
infira), 

(6)  The  former  statutory  power  does  not  appear  to  be  limited  to 
the  case  where  the  mortgagee  dies  intestate  as  to  the  legal  estate, 
bat  where  a  mortgagee  who  died  before  1st  January,  1882,  has 
devised  the  legal  estate,  it  will  be  prudent  to  obtain  the  concurrence 

23  (2) 
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PSBOEDBNT 

TiYXXTX. 

BBCONYST- 

AKOBBT 

EXS0UT0B8  0F 

ICOBTOAOBB. 

and  probate 
of  his  will ; 

—of  mortgage 
debt  being 
due,  and  of 
mortgagor's 
desire  to  pay 
it  off. 

Witnesseth. 

Considera* 
tion. 

Beceipt. 

Gonveyanoe 
and  release. 


Parcels. 


Habendum. 


and  died  without  having  revoked  or  altered  his  said 
will,  and  the  same  was  proved  by  the  said  A.  and  B.  in 

the  Registry  {a)  on  the  day  of  .     And 

WHEREAS  the  said  sum  of  £ is  now  owing  to  the  said 

A.  and  B.  on  the  said  security,  but  all  interest  thereon 
has  been  paid  down  to  the  date  of  these  presents,  and  the 

said  C.  is  desirous  of  paying  off  the  said  sum  of  £ , 

and  of  having  such  reconveyance  as  is  hereinafter  con- 
tained. Now  THIS  INDENTURE  WITNESSETH,  that  in  Con- 
sideration of  all  interest  on  the  said  sum  of  £ having 

been  paid  as  aforesaid,  and  of  the  sum  of  £ to  the 

said  A.  and  B.  this  day  paid  by  the  said  C.  (the  receipt 
whereof  the  said  A.  and  B.  hereby  acknowledge),  they 
the  said  A.  and  B.  as  personal  representatives  of  the 
said  [fnortgagee]  (6)  [and  in  exercise  of  the  power  for  this 
purpose  given  to  them  as  such  representatives  by  the 
Vendor  and  Purchaser  Act,  1874,  and  of  every  otiier 
power  enabling  them  on  this  behalf]  (c),  do  and  each  of 
them  doth  hereby  grant  [convey]  and  release,  unto  the 
said  C,  his  heirs  and  assigns,  all  the  said  hereditaments 
and  premises  by  the  hereinbefore  recited  indenture 
expressed  to  be  granted  as  aforesaid,  and  all  other 
hereditaments,  if  any,  which  are  now  subject  to  redemp- 
tion by  virtue  of  the  same  indenture  [and  which  they 
the  said  A.  and  B.  are  now  empowered  to  convey  as 
aforesaid]  (c),  to  hold  the  said  premises  unto  and  to 
THE  USE  of  the  said  C,  his  heirs  and  assigns,  discharged 
from  all  principal  monies  and  interest  secured  by,  and 

of  the  devisee  in  the  reconveyance  unless  and  until  judicially 
pronounced  unnecessary.  When  he  died  on  or  after  that  date,  the 
devise  will  be  of  no  importance,  and  it  should  not  be  either 
negatived  or  referred  to. 

(rt)  See  p.  145,  n.  (c),  supra, 

{h)  See  Conv.  Act,  1881,  s.  7  (1)  (F)  (App.  IV.,  infra). 

(c)  The  words  in  square  brackets  will  be  omitted  if  the  mort- 
gagee died  after  3 1st  December,  1881,  and  the  reconveyance  is 
therefore  made  by  the  executors  as  taking  the  legal  estate  under 
sect  30  of  the  Conv.  Act,  1881. 
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all  claims  under,  the  said  indenture  of  the 
ItAe  mortgage'].    In  witness,  &o. 


day  of 


XC. 

Deed  (^Statutory  Ebconveyancb  of  Mortgage  (a). 

This  INDENTITEE,  made  by  way  of  statutory  reoon- 

Teyanoe  of  mortgage  the day  of ,  between  C, 

of,  &c.,  of  the  one  part,  and  B.,  of,  &o.,  of  the  other  part, 
supplemental  to  an  indenture  made  by  way  of  statutory 

transfer  of  mortgage,  dated  the  day  of  ,  and 

made  between,  &o.,  witnesseth,  that  in  consideration  of 
all  principal  money  and  interest  due  under  that  indenture 
having  been  paid,  of  which  principal  and  interest  C. 
hereby  acknowledges  the  receipt,  C,  as  mortgagee,  hereby 
conveys  to  B.  all  tiie  lands  and  hereditaments  now  vested 
in  C.  under  the  said  indenture,  To  hold  to  and  to  the 
use  of  B.  in  fee  simple  (6),  discharged  from  all  principtd 
money  and  interest  secured  by  and  from  all  claims  and 
demands  under  the  said  indenture. 
In  witness,  &c. 

(a)  See  the  Oonv.  Act,  1881  (App.  IV.,  tn/ra),  S8.  26—29. 

(b)  If  leasehold  omit  the  words  "  and  to  the  use  of,"  and  the 
voids  *'  in  fee  simple." 


PSBOEDSNT 
T.TTYTY 

BBOOirVET- 

▲NOBBT 

BZBCUTOBS  OF 

HOBTQAOEB. 


Pbeoedeht 
XO. 

8TATDT0BT 

BBOONVJSY- 

ANOE. 
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Pbeosdbht 
XCI. 

AOBSBXENT. 


XCI. 

Agreement /or  a  Lease  (a). 

JjE  it  remembered,  that  A.,  of,  &o.  [intended  fewor], 
hereby  agrees  to  let,  and  B.,  of,  &o.  [intended  le9Bee\  to 

take  ALL  THAT,  &o.  [parcek']y  for  years  from  the 

day  of ,  at  the  yearly  rent  of  £ ,  dear  of  all 

existing  and  future  taxes,  rates,  and  outgoings  (6),  and  to 

be  payable  by  equal  half-yearly  payments  on  the day 

of ,  and  the day  of  ,  in  every  year,  the 

first  of  such  payments  to  be  made  on  the day  of 

next.  And  that  the  said  B.  shall  keep  the  premises, 
and  at  the  end  of  the  term  give  them  up  in  the  same 
order  and  repair  as  they  are  now  in,  and  shall  keep 
them  insured  against  loss  by  fire  in  a  sum  not  less  than 

£ ,  and,  when  required,  produce  the  policy  of  sudi 

insurance,  and  the  receipts  for   the  premiums  {c).     Ik 

WITNESS,  &o. 

(a)  See,  as  to  the  alterations  made  by  the  Act  8  &  9  Yict.  c  106, 
in  the  law  relative  to  leases  and  agreements  for  leases,  supra^  pp.  6 
et  seq.y  and  also  the  introduction  to  Davidson's  Prec.  Con  v.,  3id  ed. 
vol.  V.  pt.  1 ;  and  see  as  to  leases  of  registered  land,  pp.  100,  101, 
supra  f  and  as  to  registration  of  leases,  p.  89,  supra.  The  agreements 
for  leases  here  given  must  be  signed  only,  not  sealed  and  delivered, 
for  otherwise  they  might  operate  as  leases.    (See  »upra,  pp.  7,  8.) 

(b)  As  to  what  outgoings  these  words  will  cover,  see  note  (a)  to 
Precedent  XCV.,  infra,  p.  372. 

(c)  Any  further  stipulation  required  may  be  here  inserted.  His 
form  should  only  be  adopted  in  very  simple  cases,  and  in  whioh  tiie 
saving  of  expense  is  a  great  object ;  for  ordinary  purposes  the  next 
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xcn. 

Agrebment/ot  a  Lease.  ^^^^ 

An  agreemekt  made  this day  of ,  between    aobbsmeht. 

A.,  of,  &o.  [intended  kssar]  (hereinafter  called  the  land-  TsMob. 
lord),  of  the  one  part,  and  B.,  of,  &o.  [intended  lessee'] 
(hereinafter  called  the  tenant),  of    the    other  part,  as 
follows :  The  landlord  shall  let,  and  the  tenant  shall  take,  ^^^J^ 

ALL  THAT,  &0.  [parcels']^  for  the  term  of years  from  for  a  certain 

flie day  of ,  at  the  yearly  rent  clear  of  all  existing  oertaii  wnt. 

and  future  taxes,  rates,  and  outgoings,  of  £ ,  to  be 

payable  by  four  equal  payments,  on  the day  of , 

the day  of ,  the day  of ,  and  the 

day  of in  every  year ;  the  first  of  such  payments  to 

be  made  on  the day  of next.     The  landlord 

will,  on  the  request  of  the  tenant,  execute  a  proper  lease 
of  the  premises  to  the  tenant,  for  the  term  and  at  the  rent 
aforesaid,  to  be  payable  as  aforesaid.     The  said  lease  shall  That  the  leaae 
contain  covenants  on  the  part  of  the  tenant,  for  payment  ©ertain^'^'*^ 

of  the  said  net  yearly  rent  of  £ ,  on  the  days  and  in  oovenanta. 

manner  aforesaid ;  And  for  payment  of  all  existing  and 
future  rates,  taxes,  and  outgoings  (a) ;  And  to  keep  the 
said  premises  in  good  condition  and  complete  repair ;  And 
in  such  condition  and  repair  to  deliver  up  the  same,  with 
all  new  fixtures  and  other  additions,  to  the  landlord,  at  the 
expiration  or  other  sooner  determination  of  the  said  term ; 
Akd  to  keep  the  said  messuage  and  bmldings  insured 

against  damage  by  fire  in  a  sum  not  less  than ;  And 

at  all  times,  when  required,  to  produce  the  policy  or  policies 
of  such  insurance,  and  the  receipts  for  the  premiums  in 

Precedent  ahoold  be  used.  A  power  of  re-entry  on  breach  of 
covenants  cannot  it  seems  be  claimed,  unless  expressly  provided ; 
see  Hodgkinson  v.  Crowe,  L.  E.  10  Ch.  622 ;  Anderton  and  Milner^a 
Coiikud,  45  Oh.  D.  476 ;  Re  Lander  and  BagUy's  Cmtrad,  [1892] 
5C1l41. 
[a)  See  infra,  p.  372,  n.  (a). 
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PBBOBDKn?    respect  of  the  same,  to  the  landlord ;  And  not  to  assign  or 

underlet  the  said  premises  without  licence  in  writing  from 

the  landlord ;  And  not  to  carry  on,  or  permit  to  be  carried 

on,  upon  the  said  premises,  any  noisome  or  offensive  trade. 

That  the  lease  business,  or  occupation.     The  said  lease  shall  also  oontaia 

a  pro^  for    *  proviso  for  re-entry  by  the  landlord,  on  non-payment  of 

re-entry;        ^he  said  yearly  rent  of  £ ,  or  any  part  thereof,  for 

twenty-one  days  next  after  any  of  the  said  days  on  whioh 

the  same,  or  any  part  thereof,  shall  become  due,  and 

whether  the  same  shall  have  been  legally  demanded  or  not, 

or  on  the  breewh  of  any  of  the  covenants  by  the  tenant  in 

—and  a  oove-  the  said  lease  to  be  contained.     The  said  lease  shall  contain 

enjoyment,      a  Covenant,  on  the  part  of  the  landlord,  that  the  tenant 

may,  on  due  payment  of  the  said  yearly  rent  to  be  reserved 

as  aforesaid,  and  on  the  performance  and  observance  of  the 

covenants  by  the  tenant  in  the  said  lease  to  be  contained, 

quietly  enjoy  the  premises  to  be  demised,  without  eviction 

or  disturbance  by  the  landlord,  or  any  person  claiming 

That  leasee      through  or  in  trust  for  him  (a).     The  tenant  shall  duly 

a  counteroart.  ©xecute  and  deliver  to  the  landlord  a  countOTpart  of  the 

That  lease       said  lease.     The  said  lease  and  coimterpart  shall  be  pre- 

p^^^^^    pared  by  the  solicitor  of  the  landlord,  and  the  expenses  of 

prepared  by     preparing  and  executing  this  agreement  and  the  said 

solicitor,  and   1^^^^  ^^^  counterpart,  and  all  other  incidental  expenses, 

the  expense     gij^U  be  paid    by  the    landlord    and  tenant    in    equal 

divided.  shares  (6).     Until  the  execution  of  the  said  lease,  the 

That  lessee      said  premises  shall  be  held  by  the  tenant,  at  the  rent 

while  hold  "on  aforesaid,  and  subject  to  the  covenants  and  conditions  to 

the  terms  of     \^  contained  in  the  said  lease  as  aforesaid,  so  far  as  the 
the  lease.  ' 

(a)  See  p.  373,  infra,  n.  (c). 

(6)  In  the  absence  of  special  stipulation,  a  lease  is  always  pre- 
pared by  the  solicitor  of  the  lessor,  and  at  the  expense  of  l^e  lessee. 
Where,  in  an  agreement  for  a  leaae,  it  was  provided  that  the  lease 
should  be  drawn,  prepared,  and  executed  at  the  sole  expense  of  the 
lessor,  it  was  held  that,  in  an  action  by  the  lessee  on  the  agreement, 
it  was  not  necessary  to  aver  that  a  lease  was  tendered  to  the  lessor 
for  execution.    {Price  v.  WiUiamSy  1  M.  &  W.  6.) 
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roles  of  law  will  permit  (a).     In   these  presents,  unless    Pbitcedeht 
such  an  interpretation  is  inconsistent  with  the  context,  the 
expression  the  landlord  hereinbefore  used  shall  include  his    aobbemknt. 
heirs  and  assigns  (6),  and  the  expression  the  tenant  herein-  interpretation 
before  used  shall  include  his  executors,  administrators,  *^^'^*®- 
and  assigns.    In  witness,  &c.  (c). 


XCIII. 
AGREEMENT/(?r  a  TENANCY /raw  Year  to  Year.  ^^f^ 

An  AGEEEMENT,  made  the  day  of ,  19—,    ^^^^^ 

between  a.,  of,  &c.  (hereinafter  called  the  landlord),  of  'ostknanot 

^  '  "FROM.  YEAB  TO 

the  one  part,  and  B.,  of,  &c.  (hereinafter  called  the  tenant),        teae. 
of  the  other  part.     The  landlord  will,  on  the  request  and  pa^jeg 
at  the  cost  of  the  tenant,  grant  to  the  tenant,  and  the  Agreement 
tenant  will  accept,  a  lease  of  the  house  and  shop  numbered  ^  ^^' 
in Street,  in  the  parish  of ,  with  the  appur- 

(a)  Semhle,  this  clause  is  no  longer  needed ;  see  pp.  7,  8,  supra. 
If  the  term  be  not  for  more  than  three  years,  the  final  clause  of  the 
next  Precedent  should  be  here  added. 

(6)  If  the  landlord  himself  holds  for  a  term,  substitute,  *^  exe- 
cutors, administrators,  and  assigns."  As  to  interpretation 
clauses  generally,  see  supra,  p.  226,  note. 

(c)  It  will  be  observed,  that  all  the  coyenants  and  conditions  to 
be  contained  in  the  lease  are  specified  in  the  agreement,  because  an 
agreement  that  the  lease  shall  contain  all  usual  covenants  and  con- 
ditions generally  leads  to  disputes  as  to  what  are  usual  covenants 
and  conditions.  The  method  in  the  text  is  not  free  from  risk ;  for, 
as  the  nature  of  each  covenant  and  condition  is  only  mentioned 
generally,  disputes  may  arise  as  to  its  extent  and  form.  The  only 
safe  way  is  either  to  insert  in  the  agreement  all  the  covenants  and 
conditions  literally  as  they  are  to  stand  in  the  lease,  or  (which  is 
substantially  the  same  thing  and  now  perhaps  usual)  to  schedule  the 
form  of  lease ;  but  this  makes  the  agreement  so  much  longer  that  it 
is  sometimes  objected  to.    The  method  in  the  text  is  the  next  best. 


Digitized  by 


Google 


362                                                                 LEASES. 
PMBCKDMn;    tenances,  for  the  term  of  one  year  from  the day  of 


xcm. 


,  and  so  on  from  year  to  year,  until  the  demise  shall 

be  determined  at  the  end  of  the  first  or  any  subsequent  year 
TEAS  TO  by  one  party  giving  to  the  other  not  less  than  three  calendar 


months'  previous  notice  in  writing  (a),  at  the  yearly  rekt 
Eent.  of  £ ,  payable  quarterly,  without  deduction,  on  the 

usual  quarter  days,  the  first  quarterly  payment  to  be  made 

I'?**®  *o  <»^-   on  the day  of next.     The  Lease  shall  contaiii 

by  lessee  to  the  following  covenants  by  the  tenant,  namely,  to  pay  the 
P*y  ^  ^^    ^^^^  ^^  *^®  ^*y^  ^^^  ^  manner  aforesaid :  and  to  pay  all 

existing  and  future  taxes,  rates,  assessments,  and  outgoings 

of  every  description,  for  the  time  being  payable  in  respect 
—to  repair;  of  the  said  premises  (6),  and  to  keep  the  premises  in  good 
and  deliver  up  condition  and  complete  repair  during  the  term,  and  in 
N  t  to  ^^^^  condition  and  repair  to  deliver  up  the  same  at  the 

on  offensive  expiration  or  sooner  determination  of  the  term.  Not  to 
^*  carry  on  any  noisome  or  offensive  trade  upon  the  premises. 

Not  to  assign.  jfoT  to  assign,  or  imderlet,  or  part  with  the  possession  of 

the  premises,  without  the  consent  in  writing  of  the  land* 
Proviso  for  lord.  Anp  A  PROVISO  for  re-entry,  if  and  whenever  (c) 
re-eniay,        ^^^  ^^  ^j  ^^^  ^^^^  BhaH  be  at  any  time  in  arrear  for 

twenty-one  days,  or  if  and  whenever  there  shall  be  a 
—and  oove-  breach  of  any  of  the  tenant's  covenants.  And  the  usual 
enjoyment!"^  qualified  covenant  by  the  landlord  for  quiet  enjoyment 
Agreement  by  the  tenant.  These  presents  are  not  intended  to  give 
M  Vd^^*^  the  tenant  any  legal  interest  in  the  premises  until  the 

(a)  A  tenancy  from  year  to  year  of  an  agricultural  or  pastoral 
holding  should  now  be  made  determinable  either  by  a  year's  notioe, 
as  provided  by  the  Agricultural  Holdings  (England)  Act,  1883, 
8.  33,  or  else  by  a  half-year's  notice,  in  which  case  a  danse 
excluding  the  application  of  that  section  should  be  added,  and  the 
agreement  or  counterpart  should  be  signed  by  both  parties.  But  the 
section  is  not  easy  to  construe.  See  Wilkinson  v.  CcUvert^  3  C.  P.  D. 
360,  a  decision  on  the  corresponding  section  of  the  Agricultural 
Holdings  Act,  1875,  and  Barlow  v.  Tealy  15  a  B.  D.  403,  which 
seems  to  have  been  approved  in  Friend  y.  Shaw,  20  Q.  B.  D.  374. 

(6)  See  infra,  p.  372,  n.  (a). 

(c)  See  infra,  p.  378,  n.  (a). 


Digitized  by 


Google 


LEASES.  363 

exeoation  of  the  said  lease.     [^Interpretation  clausBj  auprOj    Pbboedbbt 
p.  361.]     In  witness,  &c.  (a).  ^^™' 


FOBTENANOT 
FBOX  TEAS  TO 


Parties. 


XCIV. 

Agreement  for  Leases  of  parts  of  an  Estate  for  the    Pbeckdmit 
purpose  of  laying  out  Streets  and  Building  Houses.  "^GlV. 

A  AGBES1CE27T 

An  agreement  entered  into  the day  of fob  bijildino 

19 — ,  between  a.,  of,  &o.,  and  B.,  of,  &o.  (hereinafter 
called  the  landlords),  of  the  one  part,  and  C,  of,  &o.,  and 
D.,  of,  &c.,  builders  (hereinafter  called  the  tenants),  of  the 
other  part. 

1.  Within years  from  the  date  hereof  the  tenants  Tenants  to 

will,  at  their  own  expense,  lay  out  and  form  upon  the  ^^J^ 
parcels  of  land  described  in  the  first  schedule  hereto  and 
delineated  in  the  plan  hereto  annexed,  and  thereon  distin- 
guished as  to  the  different  parts  by  the  colours  brown  and 

pink,  the  several  streets  shown  as  intended  streets  on  the 
said  plan,  and  thereon  coloured  brown,  with  proper  sewers 
in  or  under  the  same,  and  they  will  at  all  times  during  the 

term  of  ninety  years  from  the  day  of ,  19 — , 

or  until  the  same  streets  and  sewers  respectively  shall  be 
demised  in  pursuance  of  the  agreement  in  that  behalf 
hereinafter  contained,  or  shall  be  adopted  by  the  local 
authority,  at  their  own  expense,  keep  the  same  in  good 
order  and  repair. 

2.  Within years  from  the  date  hereof,  the  tenants  Tenants  to 

will,  at  the  like  expense,  build  houses  on  the  whole  of  the  ^^"o^ses 

,.-,,.1  o^  certain 

land  coloured  pink  on  the  said  plan,  with  proper  drains  parts. 

therefrom  into  the  said  intended  sewers,  or  into  some  other 

(a)  This  agreement,  being  for  a  term  less  than  three  years,  is  not 
^thin  the  provisions  of  the  Act  8  &  9  Vict.  o.  106,  s.  3.  See  «t<pra, 
pp.  6,  7,  and  Davidson's  Prec.  Conv.  vol.  v.  3rd  ed.  pp.  6—18, 
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PSBOEDSNT 

XCIV. 

AOBXEMESrr 

FOB  BUILDING 

LBA8ES. 


Tenants  to 
form  streets 
and  build 
houses  in  con- 
formity with 
requirements 
of  local 
authority, 
and  with 
provisions  in 
theseoond 
schedule. 

Tenants  not 
to  carry  on 
offensive 
trades  or 
dig  clay. 


Tenants  to 
pay  certain 
fixed  rents 
until  leases 
are  granted. 


convenient  sewers ;  such  houses  to  be  not  less  than in 

number,  and  to  be  either  substantial  dwelling-houses  con- 
taining ten  rooms  with  separate  yards,  gardens,  forecourts, 
offices  and  outbuildings  thereto  respectively,  or  dwelling- 
houses  or  shops  of  such  other  description  as  may  be  approved 
of  by  the  landlords,  and  to  be  finished  fit  for  occupation 
within  the  time  aforesaid. 

3.  The  tenants  will  lay  out  and  form  aU  such  streets  and 
sewers  and  drains,  and  build  all  such  houses  as  aforesaid, 
in  conformity  with  the  requirements  of  the  local  authority 
or  authorities,  and  with  the  provisions  and  specifications  in 
that  behklf  contained  in  the  second  schedule  hereto,  and 
under  the  superintendence  and  to  the  satisfaction  of  the 
surveyor  for  the  time  being  of  the  landlords. 

4.  The  tenants  shall  not  carry  on  or  commit  or  permit 
to  be  carried  on  or  committed  upon  any  part  of  the  said 
parcels  of  land  or  in  any  building  or  erection  thereon, 
any  manufacture  of  an  obnoxious  character,  or  any  noisy 
noisome  or  ofFensive  trade,  business  or  occupation,  or  any 
nuisance,  nor  shall  they  get,  dig,  or  remove  out  of  or  from 
the  said  parcels  of  land  any  clay,  sand,  loam,  gravel,  brick 
or  other  earth,  except  such  as  shall  be  excavated  in  the 
formation  of  the  said  streets,  sewers  and  drains,  and  of  the 
foundations  of  the  said  houses,  or  shall  be  required  for  the 
construction  of  the  sewers,  drains,  houses  and  erections 
aforesaid. 

5.  The  tenants  will  in  the  meantime  and  imtil  a  lease 
or  leases  shall  have  been  granted,  in  pursuance  of  the 
agreement  in  that  behalf  hereinafter  contained,  of  the 
whole  of  the  said  parcels  of  land,  or  of  so  much  thereof 
as  shall  not  be  adopted  by  the  local  authority  for  streets 
ways  or  other  public  places,  pay  unto  the  landlords  the 
several  yearly  rents  following,  that  is  to  say,  for  the  first 

three  years  from  the day  of ,  19 — ,  the  sum  of 

£ ;  for  the  fourth  year  from  the  same  day  the  sum 

of  £ ,  &c.,  &c. ;  AND  for  the^A  and  every  subsequent 

year  from  the  same  day  the  sum  of  £ ^  ;  each  of  such 
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yearly  rents  to  be  paid  by  four  equal  quarterly  payments    Precedknt 

on  the  four  usual  quarter  days  in  every  year,  and  the  first         * 

of  such  quarterly  payments  of  the  said  rent  of  £ [the    aobeement 

mmmum  rent],  to  be  made  on  the of  ,  18 — ,       leases. 

but  80  nevertheless  that  from  the  yearly  rent  for  the  time 
being  payable  under  this  present  agreement,  there  shall 
always  be  deducted  the  yearly  rent  or  rents  (if  any)  which 
shall  for  the  time  being  have  been  reserved  and  become 
payable  under  any  lease  or  leases  which  shall  then  have 
been  granted  in  pursuance  of  the  agreement  in  that  behalf 
hereinafter  contained,  and  so  that  if  the  rent  or  the  total 
sum  of  the  rents  which  shall  at  any  time  have  been 
r^erved  and  become  payable  upon  any  such  lease  or  leases 
shall  be  equal  to  or  exceed  the  rent  for  the  time  being 
payable  by  virtue  of  this  present  clause  or  provision,  such 
last-mentioned  rent  shall  wholly  cease. 

6.  The  dwelling-houses,  buildings  and  offices  now  on  Tenants  not 

the  said  parcels  of  land,  shall  not  be  removed  imtil  the  ^^°Jg®on 

surveyor  for  the  time  being  of  the  landlords  shall  have  the  premises 

certified  that  sufficient  buildings  have  been  erected  to  have  been 

secure  the  said  yearly  rent  of  £ [the  maxitnum],  erect^  sufla- 

.  .  *     1  .     cient  to  secure 

7.  The  tenants  may  enter  into  possession  of  the  said  the  rents. 

paroeb  of  land  described  in  the  said  first  schedule  hereto  Tenants  to 
and  delineated  on  the  said  plan  for  the  purpose  of  carrying  ofentry^ 
into  execution  the  several  agreements  by  them  herein-  ®^®^*® 
before  contained,  and  with  all  rights  and  powers  necessary 
for  such  purpose,  and  particularly  with  power  (after  such 
certificate  as  aforesaid  in  that  behalf  shall  have  been  made) 
to  pull  down  the  said  messuages,  buildings,  and  offices 
now  on  the  said  parcels  of  land,  and  to  make  use  of  or  sell 
and  dispose  of  the  materials  thereof  for  the  purpose  of  the 
new  erections  or  buildings. 

8.  The  tenants  shall  not  assign,  underlet,  or  in  any  Tenants  not 
manner  di6X)ose  wholly  or  partially  of  the  benefit  of  this  ^  **s>firn  («)• 

(a)  A  tenancy  at  will  (see  clause  17,  infra)  is  not  assignable,  but 
it  seems  desirable  nevertheless  expressly  to  prohibit  assignment, 
unless  for  any  reason  it  is  intended  to  be  permitted. 
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Pbeoedeht 
XCIV. 

AOREEXENT 

XOB  BUILDINO 

LEASES. 

Landlords  to 
grant  leases 
when  houses 
are  built. 


Each  lease  to 
oomprise  the 
whole  or  part 
of  adjacent 
street. 


agreement  without  the  preyious  oonsent  in  writing  of  the 
landlords. 

9.  The  landlords  will  from  time  to  time,  or  at  any 
time  after  the  said  streets  and  sewers  and  drains  shall 
have  been  formed  and  made  as  aforesaid,  at  the  expense 
of  the  tenants,  when  and  as  often  as  any  ten  houses  (a) 
shall  have  been  erected,  built  and  covered  in,  to  the 
satisfaction  of  the  said  surveyor,  and  according  to  the 
agreements  hereinbefore  contained,  grant  one  or  more 
lease  or  leases  of  the  same  and  of  the  sites  thereof,  and 
of  the  intended  yards,  gardens,  forecourts,  o£GlceB  and 
outbuildings  thereto,  and  such  streets  or  portions  of 
streets  as  are  hereinafter  mentioned,  but  so  that  not  more 
than  ten  houses  shall  be  comprised  in  any  such  lease,  and 
that  every  such  lease  shall  be  for  a  term  which  shall 
expire  (unless  sooner  determined  by  surrender,  re-entry, 

forfeiture  or  otherwise)  on  the day  of  ,  19 — ^ 

and  shall  be  as  nearly  as  circumstances  will  admit,  and 
with  such  alterations  and  additions  (if  any)  as  circum- 
stances shall*  require,  in  the  form,  and  contain  the  excep- 
tions, reservations,  covenants,  agreements,  and  stipulations 
set  forth  in  the  third  schedule  hereto. 

10.  Except  as  to  houses  facing Eoad  (6),  every 

such  lease  shall  comprise  at  least  one  equal  moiety  of 
so  much  of  the  street  in  which  the  premises  therein 
comprised  are  eituate  as  shall  immediately  adjoin  such 
premises,  and  if  any  such  lease  shall  comprise  houses  on 
both  sides  of  any  such  street,  then  the  entirety  of  tiie 
street  lying  between  such  houses,  but  in  all  oases  with 
powers,  exceptions,  and  reservations  for  the  use  by  other 
persons,  as  in  the  said  third  schedule  hereto  is  expressed. 


(a)  It  is  usual  to  grant  a  separate  lease  of  each  house ;  but  the 
Precedent  can  be  adapted  to  that  arrangement  by  alterations  of  the 
simplest  character.  As  to  the  position  when  the  tenants  have 
entitled  themselves  to  leasee  of  some  houses  but  are  in  default  as 
to  others,  see  Lowther  v.  Heaver,  41  Ch.  D.  248. 

(6)  An  existing  public  road. 
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of  the  said  several  streets  and  of  the  sewers  in  or  under  Fbeoedemt 
the  same,  and  in  the  case  of  the  entirety  of  any  street 

being  included  in  any  such  lease  as  aforesaid,  so  much  of  aobeembnt 

the  said  form  of  lease  comprised  in  the  said  third  schedule  leases. 


as  may  be  necessary  shall  be  altered  and  made  applicable 
accordingly. 

11.  Thb  rent  to  be  reserved  by  every  such  lease  as  Proportion  of 
aforesaid  shall  bear  the  same  proportion  to  the  said  rent  reeerved  on 

of  £ [the  maximum']  as  the  area  of  the  land  (including  ^^^  ^®*^' 

tiie  sites  of  houses  and  buildings  and  streets)  demised  by 

such  lease,  shall  bear  to square  yards,  the  total  area 

of  the  whole  of  the  said  parcels  of  land  described  in  the 
said  first  schedule  hereto  and  delineated  on  the  said  plan, 
80  that  when  all  the  said  intended  leases  of  the  said 
houses  shall  have  been  granted  the  total  rents  thereby 

reserved  shall  amount  to  the  said  sum  of  £ [the 

maximum'] ;  Provided  nevertheless  that  the  tenants  may 

require  the  said  rent  of  £ to  be  imequally  distributed 

among  the  several  leases  aforesaid,  but  so  that  the  rent 
reserved  on  any  such  lease  shall  not  exceed  one  equal 
sixth  part  of  the  dear  yearly  rack-rent  of  the  houses 
and  hereditaments  comprised  in  such  lease  when  fit  for 
habitation. 

12.  The  tenants  will,  when  and  so  often  as  there  shall  Tenants  to 
be  ten  houses  erected,  built,  and  covered  in,  of  which  no  ^n  gnmi^, 
lease  shall  have  been  granted,  apply  for  and  accept  one  ^^  execute 
or  more  such  lease  or  leases  as  aforesaid  of  such  houses  and pajdl 
"with  the  appurtenances  as  aforesaid  without  reqxiiring  the  «^P«^**6^ 
landlords  to  show  their  title  to  grant  the  same,  and  duly 

execute  a  counterpart  or  counterparts  of  such  lease  or 
leases  [and  a  memorial  or  memorials  thereof  for  registra- 
tion (d)].  And  all  such  leases  and  counterparts  [and 
memorials]  as  aforesaid  shall  be  prepared  by  the  solicitors 

(a)  Applicable  only  to  a  register  county.  It  is  believed  that 
building  agreements  are  not  usually  registered.  And  they  do  not 
oome  within  the  compulsory  provisions  of  the  Land  Transfer  Acts, 
1875  and  1897.    But  see  pp.  86,  and  100—102,  mpra,  as  to  cautions. 
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Pbeoedsmt    of  the  landlords,  and  the  tenants  will  pay  the  costs  of 

'       80  preparing  the  same,  and  of  obtaining  the  execution 

AOBBKMBNT  thcieof  bj  all  parties  [and  of  registering  the  same],  and 
LKA8E8.  all  other  expenses  of  and  relating  to  every  such  lease, 
and  to  the  premises  (including  the  charges  and  expenses 
of  preparing  and  obtaining  the  execution  of  these  presents 
in  duplicate  [and  registering  the  same]),  and  likewise  all 
fees  and  other  monies  which  may  become  payable  to  any 
district  or  public  surveyor  in  respect  of  the  premises,  and 

a  fee  of  £ to  the  surveyor  for  the  time  being  of  the 

landlords,  on  his  giving  a  certificate  previous  to  a  lease 
being  granted  of  any  part  or  parts  of  the  premises  for  each 
of  the  messuages  to  be  comprised  therein,  as  his  remunera- 
tion for  previously  and  subsequently  superintending  the 
erection  and  completion  thereof,  and  seeing  that  the  same 
is  erected  conformably  to  the  agreements  hereinbefore  in 
that  behalf  contained,  and  in  addition  thereto  his  proper 
and  usual  charges  for  making  and  preparing  a  ground 
plan  of  the  property  demised,  and  drawing  the  same  on 
every  such  lease  and  counterpart  [and  memorial],  and  also 
will  in  the  meantime  and  until  such  lease  or  leases  shall 
have  been  granted  perform  and  observe  the  covenants  by 
the  tenants  and  conditions  to  be  contained  in  such  lease  or 
leases  respectively  in  the  same  manner  in  all  respects  as 
if  such  lease  or  leases  respectively  had  been  actually 
granted  {a). 
Power  of  13.  If  and  whenever  any  part  of  the  yearly  rent  which 

renTbem  binder  or  by  virtue  of  these  presents  shall  for  the  time 
arrear,  or  any  being  be  payable  by  the  tenants  until  leases  shall  have 
agreement.  l>©®^  granted  in  pursuance  of  the  provisions  in  that  behalf 
hereinbefore  contained  of  the  whole  of  the  premises  hereby 
agreed  to  be  demised  shall  be  in  arrear  for  ten  days, 
whether  legally  demanded  or  not,  or  if  and  whenever 
there  shall  be  a  breach  of  any  of  the  tenants'  agreements 
hereinbefore  contained,  the  landlords  may  re-enter  on  the 

(a)  See  Driscoll  v.  Borough  of  Battertea,  [1903]  1  K.  B.  881. 
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whole  of  the  premises  then  remaining  to  be  demised,  and    PaxoBDEzra 

leposseas  the  same  as  if  these  presents  had  not  been         * 

entered  into,  and  these  presents  shall  thereupon  absolutely 
determine. 

14.  If  the  landlords  in  consequence  of  the  tenants  p^^^  ^^^ 
making  default  in  the  execution  of  the  works  hereinbefore  landlords  to 
agreed  to  be  done  by  them  or  any  of  such  works  or  in  teMnto  from 
prooeedinff  therein  in  a  workmanlike   manner  and  with  further  inter- 
proper  diligence  (whether  under  such  circumstances  as  the  work  if 
shall  authorise  the  landlords  to  determine  this  agreement  jLefa^*(^? 

or  not)  shall  at  any  time  think  fit  to  remove  the  tenants 
from  the  further  execution  of  or  interference  with  such 
works  or  any  of  them,  the  landlords  may  do  so  upon  the 
terms  following  (that  is  to  say),  a  notice  in  writing  from 
the  landlords  to  the  tenants  shall  be  served  upon  the  latter 
or  left  upon  the  premises  specifically  pointing  out  the 
default  on  the  part  of  the  tenants  which  shall  have  taken 
place,  and  if  the  surveyor  for  the  time  being  of  the  land- 
lords shall  certify  in  writing  that  such  default  has  not 

heen  remedied  within  the  space  of after  such  notice 

as  aforesaid,  then  and  in  such  case  the  landlords  may 
remove  the  tenants  from  the  further  execution  of  or  inter- 
ference with  the  works,  and  may  employ  any  other  builder 
or  builders  or  person  or  persons  to  finish  the  same,  and 
pay  him  or  them  for  so  doing,  and  the  monies  so  paid 
shall  be  a  debt  due  from  the  tenants  carrying  interest  at 
the  rate  of  £6  p.c.  per  annum,  and  constitute  a  first 
charge  on  the  premises  remaining  to  be  demised,  which  (if 
not  re-entered  upon  by  the  landlords)  may  be  sold  to  pay 
«idi  charge  without  regard  to  any  monies  expended 
thereon  by  the  tenants,  and  the  landlords  may  also  take 
poflsession  of  the  materials,  stocks,  implements  and 
plant  which  may  be  in  or  upon  or  connected  with  the 
premises  or  the  works. 

15.  The  whole  of  the  materials,  stocks,  implements  and  Plant  to 

(a)  As  to  this  and  the  next  following  clause,  see  Ilart  v.  Porthgain 
Barbour  Co,,  Limited,  [1903]  1  Ch.  690. 

D.— c.p.  24 
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Pbeckdbnt  plant  brought  upon  any  part  of  the  premises  by  the 
tenants  shall  be  considered  the  property  of  the  landlords 

AOBBBiasifT  until  the  premises  whereon  the  same  may  be  shall  have 
been  demised  to  the  tenants,  and  no  portion  thereof  shall 


ijecomethe      ^  removed  without  the  consent  or  order  in  writing  of  the 
lfopor<7  o^     surveyor  for  the  time  being  of  the  landlords. 
Arbitration  ^^'  ^^  ^^7  difference  shall  arise  between  the  landlords 

clause.  and  the  tenants  touching  these  presents    or    anything 

herein  contained,  or  the  construction  or  operation  hereof, 
or  the  rights,  duties,  or  liabilities  of  any  party  in  con- 
nection with  the  premises,  the  matter  in  difierenoe  shall 
be  referred  to  two  arbitrators,  one  to  be  appointed  by  each 
party  {a)  pursuant  and  so  as  in  all  respects  to  conform  to 
the  provisions  in  that  behalf  contained  in  the  Arbitration 
Act,  1889,  or  any  then  subsisting  statutory  modification 
thereof. 
The  agree-  17.  These  PRESENTS  are  intended  until  the  leases  of 

a  tenancy  at    the  said  parcels  of  land  respectively  shall  be  executed,  to 
^^'  create  a  strict  tenancy  at  will  on  the  part  of  the  tenants 

in  respect  of  the  same  parcels  respectively  upon  the  terms 
aforesaid,  and  also  to  entitle  the  landlords  to  the  like 
power  and  remedy,  by  distress  or  otherwise,  for  the 
recovery  of  the  rent  or  respective  rents  to  become  due 
under  these  presents,  as  if  such  lease  or  leases  had  been 
actually  granted,  and  such  rent  or  rents  been  reserved 
thereby  and  had  become  in  arrear  (6). 
Interpretation  18.  In  these  presents,  tmless  such  an  interpretation  is 
inconsistent  with  the  context,  the  expression  the  landlords 
hereinbefore  used  shedl  include  their  heirs  and  assigns  (c), 

(a)  Or  say,  "to  a  single  arbitrator,"  if  that  mode  of  reference  be 
preferred.  Sect.  5  of  the  Arbitration  Act,  1889  (52  &  63  Yict. 
c.  49)  (it  sbould  be  observed),  seems  to  contemplate  that  in  that 
case  the  submission  will  expressly  so  provide,  though  according  to 
the  schedule  this  would  not  be  necessary. 

{b)  It  seems  necessary  to  retain  this  clause,  notwithstanding 
Driscoll  V.  Borough  of  Battereea,  cited  p.  368,  supra, 

(c)  If  the  landlords  are  leaseholders,    substitute  '^executors, 
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and  the  expression  the  tenants  hereinbefore   used  shall    TsaoKDmr 
include  their  executors,  administrators,  and  assigns.    As       •^^^- 

WITNBSS,  &o. 


lOB  BXJILDJJXQ 
IJIASBS. 


THE  FIEST  SCHEDULE  above  referred  to. 
{To  contain  the  description  of  the  premises.)  ^^ 

THE  SECOND  SCHEDULE  above  referred  to.  Second 

{To  contain  the  specifications,  Sfc.)  schedule, 

THE  THIED  SCHEDULE  above  referred  to.  Third 

{To  contain  the  form  of  lease.     See  Precedent  CVII.y 
infra.) 


Bohednle. 


OF  OOTTAQB 
7B0H  YEAB  TO 


Parcels. 


xcv. 

Lease  of  a  Cottage /row  Year  to  Year  {a).  Pbbckdknt 

An  AGEEEMENT  (J),  made  the  day  of  ,       ^^^' 

19—,   between  a.   B.,  of,  &c.    llandlord]    (hereinafter    _  _   _ 
called  the  lessor),  of  the  one  part,  and  C.  D.,  of,  &c.        ""»^b- 
[tenanf]   (hereinafter  called  the  lessee),  of  the  other  part.  Parties. 
Thb  lessor  hereby  agrees  to  let  and  the  lessee  to  take  Agreement  to 

ALL  THAT  cottago  situatc  in  the  parish  of  ,  in  the  ^®'^»°^**^®- 

county  of ,  now  in  the  occupation  of  ,  with  the 

cow-house,  piggeries,  garden  (o),  and  appurtenances  there- 
administrators  or  assigns."  As  to  interpretation  clauses 
generally,  see  supray  p.  226,  note. 

(a)  The  stamp  duties  on  leases  are  regulated  by  **  The  Stamp 
Act,  1891  "  (54  &  55  Vict.  c.  39). 

(6)  This  Precedent,  though  in  form  an  agreement,  is  in  effect  a 
demise.  The  term  being  less  than  three  years,  it  is  not  required 
to  be  by  deed.    See  supray  pp.  6,  7. 

(c)  Compensation  is  secured  to  cottagers  for  crops  left  at  the  end 
of  their  tenancies  by  50  &  51  Vict.  c.  26,  of  which  the  short  title  is 
"The  Allotments  and  Cottage  Gardens  Compensation  for  Crops 
Act,  1887,"  and  (as  against  mortgagees)  by  the  Tenants*  Compen- 
sation Act,  1890  (63  &  54  Vict.  c.  57). 

24(2) 
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Preoedknt    with  usually  occupied,  for  the  term  of  one  year  from 

^^'       the day  of last,  and  so  on  from  year  to  year 

oFooTTAOB    until  the  demise  shall  be  determined  at  the  end  of  the 
YBAE.        first  or  any  subsequent  year,  by  either  party  giving  to 
T^^             the   other    three    calendar  months'    previous    notice  in 
Bent.  writing,  at  the  yearly  rent  of ,  clear  of  all  deduc- 

tions, to  be  paid  by  equal  quarterly  payments  on  the  four 
usual  quarter  days,  the  first  such  payment  to  be  made 

Agreement  by  on  the  day  of  ,  19 — .     The  LESSEE  further 

^^  ^  ^^    agrees  with  the  lessor  to  pay  the  said  rent  on  the  days 

To  pay  taxes,  and  in  manner  aforesaid.    To  pay  all  rates,  taxes,  and 

outgoings  (a),  now  payable,  or  hereafter  to  become  pay- 

(a)  That  **  taxes  and  assessments"  alone  (though  including  land 
tax)  will  not  include  tithe  rent-charge,  but  that  **  outgoings  "  will 
include  both,  see  Parish  v.  Sleeman,  1  De  G.  F.  &  J.  326 ;  Jeffrey 
V.  Neah,  L.  E.  6  0.  P.  240.  However,  by  the  Tithe  Act,  1891 
(54  Vict,  c  8),  tithe  rent-charge  is  imposed  upon  the  owner,  and  a 
contract  for  payment  of  such  rent- charge  by  the  occupier  is  avoided : 
see  Lord  Ludlow  v.  PtA»,  [1904]  1  K.  £.  531.  Any  outgoings  which 
are  intended  to  be  paid  by  the  lessor,  and  which  are  not  of  neces- 
sity payable  by  him,  should  be  expressly  excepted,  or  the  covenant 
may  be  expressly  confined  to  such  as  are  payable  by  the  tenant : 
but  the  former  plan  is  preferable.  The  words  in  the  text  will 
include  rates  and  charges  made  by  statute  payable  by  the  owner  of 
the  premises,  e.^.,  the  expenses  of  drainage  works  or  paving  imder 
the  Metropolis  Management  Act,  1855,  or  the  Public  Health  Acts. 
See  Wilkinson  v.  Collyer,  13  Q.  B.  D.  1 ;  AJdridge  v.  Feme,  17 
Q.  B.  D.  212;  BreU  v.  Eogers,  [1897]  1  a  B.  525;  Siockdale  v- 
Ascherherg,  [1903]  1 K.  B.  873 ;  [1904]  1  K  B.  447  (tenancy  for  three 
years  with  agreement  by  tenant  to  pay  "  outgoings  ") ;  Harris  v. 
Hickman,  [1904]  1  K.  B.  13  (yearly  tenancy  with  the  like  agree- 
ment). Badcock  v.  Hunt,  22  Q.  B.  D.  145  (as  to  the  construction  of 
a  covenant  by  the  lessor  to  pay  rates  generally) ;  and  Be  Floyd,  [1 897] 
1  Ch.  633  (as  to  a  covenant  by  the  lessor  to  pay  water  rate),  may 
also  be  referred  to.  When  it  is  intended  that  all  charges  and  out- 
goings of  the  nature  referred  to  should  be  paid  by  the  tenant,  so  as 
to  ensure  the  landlord  a  net  rent  in  any  event,  Ihe  clause  may  be 
in  the  following  fuller  form : — 

^*To  FAY  aU  rates,  taxes,  assessments,  and  outgoings 
now,  or  hereafter  to  be,  charged  or  imposed  upon  the  said 
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able  in  respect  of  the  said  premises.    To  keep  the  said    Psboedsnt 

premises  (including  the  fixtures)  in  good  condition  and         ; 

[tenantable]  repair  (reasonable  wear  and  tear  excepted)  (a),     op  cottage 
To  PERMIT  the  lessor  and  his  agents  to  enter  twice  or        tkab. 
oftener  in  every  year  to  view  the  condition  of  the  said  To  keep  in 
premises.     And  at  the  expiration  or  sooner  determination  repair, 
of  the  demise,  to  quietly  deliver  up  the  said  premises  in  le^^^Lter 
such  condition  and  repair  as  aforesaid.   Provided  always,  and  view, 
that  on  breach  of  any  of  the  lessee's  agreements  herein  Jot^^^^^ 
contained  the  lessor  may  re-enter  on  any  part  of  the  said  premises, 
premises  in  the  name  of  the  whole,  and  thereupon  this  ^^^J^^ 
demise  shall  determine  (6).     The  lessor  agrees  with  the  Agreement 
lessee  that  he,  paying  the  said  yearly  rent,  and  performing  qJi^^Lyf 
and  observing  the  agreements  by  him  herein  contained  (c),  ment. 

premises,  or  now,  or  hereafter  to  be  or  become  charged  or 
imposed  upon,  or  payable  by,  either  landlord  or  tenant  in 
respect  of  the  same.'' 

On  this  subject  generally,  see  Davidson's  Free.  Conv.  voL  v. 
pt.  i.  3rd  ed.  p.  22,  n.  (c). 

(o)  As  to  what  is  *•  tenantable  repair,"  see  Crawford  v.  Newton^ 
36  W.  B.  64  ;  Proudfoot  v.  Hart,  26  a  B.  D.  42. 

(i)  The  lessor's  rights  under  this  proviso  are  restricted  by  sect. 
14  of  the  Conv.  Act,  1881  (Appendix  IV.,  infra) ;  and  see  Conv. 
Act,  1892  (Appendix  YI.,  infra),  s.  2,  but  the  section  does  not  seem 
to  necessitate  any  alteration  in  the  form  of  the  proviso. 

(c)  These  words  do  not  make  payment  of  the  rent  and  perform- 
ance of  the  lessee's  agreements  or  covenants  a  condition  precedent 
to  the  performance  by  the  lessor  of  the  covenant  for  quiet  enjoy- 
ment, but  refer  (it  is  submitted)  to  the  lessor's  powers  to  enter  to 
view,  and  on  breach  of  the  lessee's  covenants,  and  ought  therefore 
to  be  retained,  notwithstanding  Edge  v.  Boileau,  16  Q.  £.  D. 
117,  which,  moreover,  decided  nothing  new.  As  to  covenants 
by  lessors  for  quiet  enjoyment,  which,  it  should  be  observed, 
apply  not  merely  to  an  interference  with  the  title,  but  also 
to  a  disturbance  of  the  enjoyment  of  the  thing  demised,  see 
Robinson  v.  Kilvert,  41  Ch.  D.  88;  Schwartz  v.  Locket,  61  L.  T. 
719 ;  Harrison,  Ainslie  &  Co,  v.  Lord  Muncaster,  [1891]  2  Q.  B. 
680;  if.  5.  <fe  Z.  By.  Co.  v.  Anderson,  [1898]  2  Ch.  394;  Tebb  v. 
Cavtt  [1900]  1  Ch.  642  (building  by  the  lessor  so  as  to  cause  the 
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Pbeoesemt 
XCV. 


may  peaceably  hold  the  said  premises  during  the  demise 

without  any  interruption   by  the  lessor  or  any  person 

OP  ooTTAOB    claiming  under  him.     [^Interpretation  clause,  supra,  p.  361, 

TBAB.       putting    *' lessor"    for    "landlord**    and    "lessee"  for 

"  tenant."]    In  witness,  &o. 


Pbeosdent 
XOVI. 

OF  A  HOnSB  Dff 
ATOWV. 

Parties. 

Witnesseth. 

Demifie. 

Parcels. 


Sxoeptioxi. 


Habendum. 
Beddendum. 


XOVI. 

Lease  of  a  House  in  a  Town  u?ith  Reservation  of 
Watercourse.     Option  of  Purchase. 

This  indenture,  made,  &o.,  betwkbn  A.  B.,  of, 
&e.  [lessor]  (hereinafter  called  the  lessor),  of  the  one  part, 
and  0.  D.,  of,  &c.  [lessee'}  (hereinafter  called  the  lessee),  of 
the  other  part,  witnesseth,  that  the  lessor  doth  hereby 
demise  unto  the  lessee  all  that  dwelling-house,  num- 
bered   in street,  in  the  .parish  of  -,  in  the 

town  of ,  with  the  yards,  outbuildings,  and  ground 

held  therewith,  as  the  site  thereof  is  delineated  on  the 
plan  in  the  margin  of  these  presents,  and  is  thereon 

coloured  ,  except,  nevertheless,  out  of  this  demise, 

and  reserved  unto  the  lessor,  the  full  right  of  passage,  and 
running  of  water  and  soil  from  all  neighbouring  lands  and 
houses  of  the  lessor,  through  all  drains,  channels,  and 
sewers  in  or  under  the  said  premises  [imert  h^e  anp 
other  like  reservations'].    To   hold  the  premises,  except 

as  aforesaid,  unto  the  lessee,  for  the  term  of  yeais 

from  the  date  of  these  presents ;  yielding  therefor,  during 

the  said  term,  the  yejwly  rent  of  £ clear  of  all 

deductions,  by  equal  half-yearly  payments  on  the • 

day  of  and  the  day  of  in  every  year, 

the  first  of  such  payments  to  bo  made  on  the day 


lessee's  chimneys  to  smoke) ;  and  Davis  v.  Toum  Properties  Inred- 
ment  Corporatian,  Ltd.,  [1902]  2  Ch.  635 ;  [1903]  1  Ch.  797.  Inter- 
ruption by  the  act  of  the  superior  landlord  is  no  breach  of  a 
covenant  in  the  above  form :  Kelly  v.  Eogers,  [1892]  1  Q.  B.  910. 
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of  next(«)  [and  the  last  to  be  made  in  advance    Pbbokdeot 

on  the  day  of  ,  immediately  preceding  the       ^^^' 

expiration  of  the  said  tenn(6)].    And  the  lessee  doth  opahoubeik 

hereby  for  himself  and  his  assigns  covenant  with  the '. — 

lessor  (c),  that  he  the  lessee  during  the  said  term  will  JheX^e,^o 

pay  the  rent ; 
(a)  In  some  former  editions  the  following  additional  reservation, 
the  object  of  which  was  to  prevent  the  loss  by  re-entry  of  the  whole 
current  half-year's  or  quarter's  rent,  was  inserted  in  most  of  the 
precedents  of  leases : — 

"  And  also  yielding  in  the  event  of ,  and  immediately 
upon  the  said  term  being  determined  by  re-entry  under 
the  proviso  hereinafter  contained,  a  proportionate  part  of 
the  said  rent  for  the  fraction  of  the  current  half-year  ^or 
quarter],  up  to  the  day  of  such  re-entry." 

This  reservation,  however,  was  of  little  practical  value,  because 
the  power  of  re-entry  would  seldom  be  exercised  in  the  case  of  a 
solvent  tenant,  and  tiierefpre  any  such  reservation  was  omitted  in 
several  of  the  shorter  Precedents.  Under  the  Apportionment  Act, 
1870  (33  &  34  Vict  c.  35),  all  rents  are  now  (sect.  1)  to  be  con- 
sidered as  accruing  from  day  to  day,  and  apportionable  accordingly, 
and  (sects.  3  and  4)  the  apportioned  part  of  a  rent  determined  by 
re-entry  is  made  payable  on  the  day  when  the  next  entire  portion 
of  the  rent  would  have  been  payable  if  not  so  determined,  and 
recoverable  in  the  same  manner  as  such  entire  portion.  See 
Swansea  Bank  v.  Thomas,  4  Ex.  D.  94 ;  Hopkinson  v.  Lovering, 
II  Q.  B.  D.  92 ;  and  compare  Be  South  Kensington  Co-operative 
Stores f  17  Ch.  D.  161.  Hence  the  only  additional  advantage  now 
gained  by  the  above  reservation  would  be  to  make  the  apportioned 
part  of  the  rent  recoverable  immediately  upon  re-entry,  and  such 
reservation  may  be  properly  dispensed  with,  where,  as  in  these 
Precedents,  conciseness  is  desired. 

(6)  This  is  intended  to  facilitate  collection  of  the  last  payment, 
which  otherwise  would  not  be  due  until  the  end  of  the  term,  and 
will  enable  the  lessor  to  distrain  accordingly,  which  he  could  not 
otherwise  do.  See  London  and  Westminster  Loan  and  Discount 
Company  v.  London  and  North  Western  Railway  Company y  [1893] 
2  a  B.  49.  As  to  its  validity,  see  Doe  v.  Wythe,  10  a.  &  Fin.  419. 
It  is  not  usually  inserted  in  leases  under  powers. 

(c)  See  sects.  58  and  69  of  the  Conv.  Act,  1881  (Appendix  IV., 
infra),  rendering  unnecessary  any  express  mention  of  the  heirs  and 
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Pbeoedbmt    pay  the  yearly  rent  hereinbefore  reserved,  on  the  daya 

^^'       and  in  manner  aforesaid ;  and  will  pay  all  rates,  taxes, 

OF  A  HoxTBB  IN  ^jj^  outgoings  now  payable  or  hereafter  to  become  pay- 

! able  in  respect  of  the  said  premises  (a) ;  and  will  keep  the 

—and  rates,     gaid  premises  insured  against  loss  or  damage  by  fire  in 
—  'd  k  ®^^^  ^®^®  (^^  ^  *^®  lessor  shall  approve,  and  will,  when 

the  premises    required,  produce  the  policy  of  such  insurance,  and  the 
"^'^^^^  current  year's  receipt  for  the  premium  thereon,  to  the 

lessor  (c) ;  and  wiU  expend  all  monies  received  in  respect 

assigns  of  the  lessor,  and  sect.  59  of  the  same  Act  rendering  the 
covenant  binding  on  the  heirs  and  real  estate  as  well  as  on  the 
executors  or  administrators  of  the  covenantor,  but,  as  the  last- 
mentioned  section  does  not  purport  to  render  the  covenant  binding 
on  the  assigns  of  the  covenantor,  it  has  been  thought  better,  having 
regard  to  Spencer* s  case,  5  Eep.  16, 1  Sm.  L.  C,  to  retain  a  reference 
to  them.     See,  however,  Minahull  v.  Oakes,  2  H.  &  N.  793. 

(a)  See  p.  372,  n.  (a). 

(b)  In  many  leases  the  insurance  is  required  to  be  kept  up  in  the 
joint  names  of  the  lessor  and  lessee,  or  their  respective  representa- 
tives, but  there  is  often  much  practical  difficulty  in  complying  with 
this  stipulation  in  consequence  of  changes  in  the  ownership  of  the 
reversion,  and  therefore  it  is  generaUy  better  omitted.  Under 
sect.  83  of  14  Geo.  III.  c.  78  (which  section  is  excepted  from  the 
repeal  of  the  above  Act  by  sect.  34  of  28  &  29  Vict.  c.  90),  a  lessor 
of  property  within  the  metropolitan  district,  and  possibly  also  of 
property  without  that  district,  can  compel  the  application  of  monies 
received  under  a  fire  insurance  in  rebuilding  or  repairing  the  build- 
ing destroyed  or  damaged  by  fire.  See,  as  to  the  operation  of  the 
above  Act,  Simpson  v.  Scottish  Union  Insurance  Co.,  1  H.  &  M.  618; 
Ex  parte  Ooreleyy  4  De  Gex,  J.  &  S.  477 ;  but  see  also  Westminster 
Fire  Office  v.  Glasgow,  cfec.  Society^  13  App.  Gas.  699. 

(c)  By  the  Act  22  &  23  Vict.  c.  35,  ss.  4,  6  (repealed  by  theConv. 
Act,  1881  (Appendix  IV.,  infra),  s.  14,  sub-s.  (7)),  Courts  of  Equity 
were  enabled  to  relieve  against  forfeitures  incurred  by  breach  of 
covenant  to  insure,  except  in  cases  where  a  previous  forfeiture  by 
the  same  person  had  been  already  waived — but  only  onoe  in  fcivour 
of  the  same  person.  That  the  Act  applies  to  cases  of  forfeiture 
incuri'ed  after  the  passing  of  the  Act  imder  a  covenant  contained 
in  a  lease  made  before  the  Act,  see  Page  v.  Bennett,  2  Giff.  117. 
The  power  was  extended  to  Courts  of  Law  by  the  Act  23  &  24  Vict, 
c.  126,  s.  2  (similarly  repealed).    But  cases  of  breach  of  covenant 
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of  SQoli  insoranoe  in  reinstating  or  repairing  the  pre-    Pbecedemt 

mises  destroyed   or  damaged   by  fire;    and  will   keep 

the    said    premises    in    good    condition    and    complete  oPAHouasiH 

repair,    and    without    any    alteration,    except    such    as  . L_ 

the  lessor  shall  approve  of  {a) :    and,  at  the  expiration  """V^  ^ 

or  sooner  determination  of  the  said  term,  so  yield  up  _and  yield 

the  same  to  the  lessor;  and  will  permit  the  lessor  and  np  at  tie  end 

his  agents,  surveyors,   and  workmen,  at  all  reasonable  _^^  ^  .  * 

times  during    the   said   term,  to  enter   upon   the  said  landlord  may 

premises  to  inspect  the  same  (b) ;   and  will  not  at  any  Sspeot^; 

time  during  the  said  term  carry  on  or  commit  or  permit  —and  that 

to  be  carried  on  or  committed  upon  the  said  premises  any  J^®  ®™®  ®^^ 

,  ,        *  "^    De  used  as  a 

[offensive]  business  or  occupation  or  nuisance,  but  [will  dwelling- 
use  his  utmost  endeavours  to  hinder  and  prevent  by  all    °"^®  °  ^  * 
legal  and  available  means  the  user  thereof  for  the  pur- 
poses of   any  [such]  business  or  occupation,  or  so  as  to 
cause  a  nuisance  by  any  under-lessee,  tenant,  or  occupier 
thereof,  or   other  person  whomsoever,  and  (c)]  will  use 
the  same  [or  cause  and  procure  the  same  to  be  used]  as  a 
private  dwelling-house   only  (d)  ;    and  will  not  assign,  — ^o*  *o 
underlet,  or  part  with  the  possession  of  the  said  premises  underlet, 
or  any  part  thereof  without  the  consent  in  writing  of  the 
lessor  [provided  that  such  consent  shall  not  be  unreason- 
ably withheld  (e)']  ;  Provided  always,  that,  if  and  when-  Proviso  for 

to  insure  will  now  come  within  sect.  14  of  the  Conv.  Act,  1881,  and 
relief,  when  not  rendered  needless  by  sub-sect.  (1),  can  be  obtained 
under  sub-sect.  (2).  And  see  the  Conv.  Act,  1892  (Appendix  VI., 
infra),  s.  2. 

(a)  See  for  a  fuller  form,  infra ,  p.  384. 

[h)  See  for  a  fuller  form,  infra ^  p.  385. 

(c)  See  Toleman  v.  Porthury,  L.  E.  5  Q.  B.  288;  Hall  v.  Ewin, 
37  Ch.  D.  74 ;  Wihon  v.  Twamley,  [1904]  2  K.  B.  99. 

[d)  As  to  the  construction  of  such  a  covenant,  and  what  is  pro- 
Hbited  by  it,  see  Davidson's  Prec.  Conv.  3rd  ed.  vol.  v.  p.  153,  n.  (o), 
and  in  addition  to  the  cases  there  cited,  German  v.  Chapman^  7 
Ch.  D.  271 ;  R^Ub  v.  Miller,  27  Ch.  D.  71 ;  Tod-Heaily  v.  Benham, 
40  Ch.  D.  80;  Re  Davis  and  Cavey,  ih  601;  ffobson  v.  Tulloch, 
[1898]  1  Ch.  424. 

(0  Or  "  shall  not  be  withheld  if  it  shall  have  been 


re-entry. 
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Pbkcbdbht    ever  (n)  any  part  of  the  said  rent  shall  be  in  arrear  for 

*       twenty-one  days,  whether  lawfully  demanded  or  not,  or 

OF  A  HOUSE  nr  there  shall  be  a  breach  of  any  of  the  covenants  by  the 

'. —  lessee  herein  contained  (6),  the  lessor  may  re-enter  upon 

the  said  premises,  and  immediately  thereupon  the  said 
Se^l^rfOT  *®"^  ^^"^  absolutely  determine.  And  thb  lessor  doth 
quiet  enjoy,  hereby  covenant  with  the  lessee,  that  the  lessee,  per- 
forming and  observing  all  the  covenants  by  the  lessee 
herein  contained,  may  quietly  hold  and  enjoy  the  said 
premises  during  the  said  term,  without  any  interruption 
by  the  lessor,  or  any  person  claiming  through  him  (c). 

proved  to  his  satisfaction  that  the  proposed  assignee  or 
under-tenant  is  a  respectable  and  responsible  person  or 
body."  Such  a  proviao  constitutes  a  qualification  of  the  covenant, 
but  does  not  amount  to  a  contract  on  the  lessor's  part.  See  Sear  t. 
Bouse  Property,  &c.  Society,  16  Ch.  D.  387. 

(a)  It  seems  desii'able  to  add  the  words  "and  whenever.*' 
See  Shepherd  v.  Berger^  [1891]  1  a  B.  597. 

(b)  In  Harman  v.  Aimlie,  [1903]  2  K.  B.  241,  where  the  lease 
contained  aflfirmative  and  negative  covenants  and  a  proviso  for 
re-entry  on  breach  by  the  tenant  of  **  the  covenants  hereinbefore 
contained  and  on  his  part  to  be  performed,"  it  was  held  that  the 
landlord  had  no  right  of  re-entry  on  breach  of  the  negative  cove- 
nants only ;  but  the  decision  was  reversed  in  the  Court  of  Appeal, 
[1904]  1  K.  B.  698. 

(c)  It  may  be  convenient  to  mention  here  that  the  only  claoses 
understood  to  be  strictly  usual  in  a  lease  of  a  house,  are :  cove- 
nants by  the  lessee  to  pay  rent  and  taxes  not  expressly  payable  by 
the  landlord,  to  keep  and  deliver  up  the  premises  in  repair,  and  to 
allow  the  lessor  to  enter  and  view  the  state  of  repair ;  a  clause  for 
re-entry  in  default  of  payment  of  rent;  and  the  usual  qualified 
covenant  by  the  lessor  for  quiet  enjoyment  by  the  lessee.  See 
Hampshire  v.  Wickens,  7  Ch.  D.  655  ;  Re  Lander  and  Bagley*B 
Contract,  [1892]  3  Ch.  41 ;  Davidson*s  Prec.  Conv.  3rd  ed.  voL  v* 
pp.  50  et  seq,,  and  (as  to  the  form  of  the  proviso  for  re-entry)  nipra, 
p.  373,  n.  (6).  As  to  the  effect  of  the  covenant  for  quiet  enjoy- 
ment, see  supra,  p.  373,  n.  (c). 

The  following  is  a  form  of  covenant  by  the  lessor  giving  the 
lessee  an  option  of  purchase,  and  intended  to  follow  immediately 
after  the  covenant  for  quiet  enjoyment.    Special  stipulations  as  to 
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Providbd  always,  that  unless  suoh  an  interpretation  is  PfiBOEDENr 

inconsistent  with  the  context,  the  expression  the  lessor         * 

hereinbefore  used  shall  include  his  heirs  and  assigns  (/sr),  op  a  house  in 

and   the   expression  the  lessee  hereinbefore  used    shall  '-^ 

include  his  executors,  administrators,  and  assigns.      In  ^^^^**^^ 

WITNESS,  •&0. 


the  title  should  be  added,  if  required.  It  should  be  borne  in  mind 
that  inconvenienoe  frequently  arises  when  an  option  of  this  kind  is 
exercised  after  the  death  of  the  lessor,  and  that  trustees  cannot 
(except  under  the  Settled  Land  Act,  1889,  Appendix  X.,  infra) 
give  such  an  option. 

"And  that  if  the  lessee  shall  be  desirous  to  purchase  Covenant  hy 
the  fee  simple  of  the  said  dwelling-house  and  premises  for  rivinTto  the 

the  sum  of  £ ,  and  of  such  desire  shall  give  to  the  lessee  the 

lessor,  or  leave  at  his  last  known  place  of  abode  in  Eng-  ^al^ng  t£^" 

land,  notice  in  writing  on  or  before  the day  of freehold. 

[six  and  a  half  yean  from  the  commeneement  of  the  term]^ 
then  the  lessor  will,  at  the  expiration  of  six  calendar 
months  after  the  day  when  such  notice  shall  be  so  given 

or  left,  upon  payment  of  the  said  sum  of  £ ,  and  of 

all  rent  then  accrued  due,  and  at  the  cost  in  all  respects 
of  the  lessee,  convey  and  assure  the  same  premises,  and  the 
inheritance  thereof,  in  fee  simple  [except  as  aforesaid],  unto 
such  person  or  persons  as  the  lessee  shall  direct." 

As  to  what  costs  are  included,  see  Fitzsimmons  v.  Lord  Mostyn^ 
[1904]  A.  C.  46. 

(a)  If  the  lessee  himself  holds  for  a  term,  substitute ''  executors, 
administrators,  or  assigns."  As  to  interpretation  clauses 
generally,  see  supra,  p.  226,  note.  And  as  to  leases  of  registered 
land,  see  supra,  pp.  100,  101. 
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Precedent 
XCVII. 

OF  ▲  HOUSE) 
LE8S0B 

BBPAIBINO 
OUTSIDE  AND 

INSUBINO. 

Parties. 
Witnesseth. 


Covenant  by 
the  lessee  to 
pay  rent  and 
taxes,  &o., 
except  speci- 
fied charges. 

To  repair 
interior; 

— and  yield  np 
in  repair,  &o. ; 

— not  to 
vitiate  lessor's 
insurance. 

Proviso  for 
re-entry. 

Covenant  by 
the  lessor  for 
quiet  enjoy- 
ment; 

— to  pay 
specitied 
charges ; 

— to  repair 
exterior ; 

— and  insure ; 


Lease  of  a  House  with  Covenants  hy  the  Lessor  to  Repair 
the  Outside  and  Insure. 

This  indenture,  made,  &0.,  BETWEEN  A.,  of,  &c 
\le%%of\  (hereinafter  called  the  lessor),  of  the  one  part,  and 
B.,  of,  &c.  \lemee\  (hereinafter  called  the  lessee),  of  the 
other  part,  witnesseth,  that  the  lessor  doth  hereby  demise 
nnto  the  lessee  \_  parcels ^  exceptions,  habendumy  and  red' 
dendum,  supra,  p.  374].  And  the  lessee,  for  himself  and 
his  assigns,  doth  hereby  covenant  with  the  lessor  that  he 
the  lessee,  during  the  said  term  wiU  pay  l_rent  and  tojces, 
8fc.y  pp.  375,  376,  supra'],  except  the  land-tax  {a) ;  And  will 
keep  the  interior  of  the  said  premises  (except  the  main 
timbers)  in  good  condition  and  complete  repair,  and 
without  any  alteration  (6)  except  such  as  the  lessor  shall 
approve  of  [remainder  of  lessee^s  covenants,  p.  377, 
supra]  ;  And  will  not  do  or  sufifer  anything  whereby  the 
insurance  hereinafter  covenanted  by  the  lessor  to  be 
effected  and  kept  up  shall  be  vitiated  [Protiso  for  re- 
entry, p.  377].  And  the  lessor  doth  hereby  for  himself 
and  his  assigns  covenant  with  the  lessee  \_for  quiet  enjoy- 
ment, supra,  p.  378] ;  And  further,  that  the  lessor  will 
during  the  said  term  pay  the  land-tax  for  the  time  being 
payable  in  respect  of  the  said  premises  {c),  and  keep  the 
walls,  main  timbers,  and  exterior  parts  of  the  said 
premises  in  good  condition  and  complete  repair;  And 
ALSO  will  insure  and  (imless  where  such  insurance  shall 
be  vitiated  by  any  act  of  the  lessee)  keep  insured  the  said 
premises  against  loss  or  damage  by  fire  in  the  sum  of 


(a)  Any  other  charges  to  be  paid  by  the  lessor  should  be  here 
mentioiied. 

(6)  The  word,  in  covenants  of  this  nature,  is  to  be  hmited  to 
alterations  affecting  the  form  or  structure  of  the  demised  building : 
see  Bickmore  v.  DimmeVy  [1903]  1  Ch.  168. 

(c)  See  note  (a)  on  p.  372,  swpra. 
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£ at  least;  And  will,  on  request,  produce  to  the    Pmcwdeit 

lessee  the  policy  of  such  insurance  and  the  current  year's         ' 

receipt  for  the  premium  thereon,  and  will,  if  the  said  opahousb, 
premises  shall  be  destroyed  or  damaged  by  fire,  apply  all  ekpaibino 
monies  received  by  virtue  of  such  insurance  in  reinstating    ^^^^^^^ 

or  repairing  the  premises  destroyed    or    damaged  and 

(unless  the. insurance  shall  be  vitiated  as  aforesaid)  make  poScy  "°^ 
up  any  deficiency  out  of  his  own  monies :  And  also,  that  —and  apply 
if  the  said  premises  shall  be  destroyed  or  damaged  by  fire  fn^rXstaW 
[flood,  storm,  tempest,  or  other  inevitable  accident],  then  the  property, 
(miless  [in  the  case  of  such  destruction  or  damage  being  any  defidency 
oaused  by  fire]  the  insurance  shall  be  vitiated  as  aforesaid),  ^^^  ^^  ^^ 

*f         '*  ^  ^  ^   "  own  monies. 

the  whole  or  a  proportionate  part  of  the  said  rent  according  j^^^^^  ^  ^ye 
to  the  nature  and  extent  of  the  damage  done  shall  be  suspended 
suspended  until  the  premises  shall  have  been  reinstated,  ^e  goodT 
And  if  the  premises  shall  not  be  reinstated  within  six 
calendar  months  afterwards,  the  lessee  may  surrender  the 
premises  to  the  lessor,  without  prejudice  nevertheless  to 
any  daim  by  either  party  in  respect  of  any  antecedent 
breach  of  any  of  the  covenants  and  conditions  herein 
pontained  other  than  the  covenant  to  reinstate.     Provided 
ALWAYS,  and  it  is  hereby  agreed  that  [^continue  Arbitral  Arbitration 
tion  clause,   p.    370,   supra;    Interpretation  clause,   supra,  *^*"®®* 
p.  379],    In  witness,  &c. 


XCVIII. 


Underlease  at  an  advanced  rent,  subject  to  the  Pekoedent 

Covenants  of  the  original  Lease.  XCVIII. 


This  INDENTUEE,  made,  &c.,  between  A.,  of,  &c. 
[under-lessar']  (hereinafter  called  the  landlord  (a) ),  of  the 

(a)  <*  Landloid  "  and  "  tenant "  are  in  this  Precedent  substituted 
for  "  leseor  "  and  "  lessee  "  to  avoid  any  confusion  in  terms,  the 
▼end  "  lessee  "  being  here  appHed  only  to  the  lessee  under  the 
onginal  lease. 


TTWnWRT.TgAffg, 


Parties. 
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Pbbosdent 
XCVIII. 

UNDERLEASE. 

Reoital  of 
lease  (a). 


Agnreementfor 
underlease. 


Witneeseth. 

Considera- 
tion. 

Beoeipt. 

Demise. 
Paroels. 


Habendum. 


Beddendum. 


one  part,  and  B.,  of,  &c.  [under-lessee']  (hereinafter  called 
the  tenant),  of  the  other  part.  "Whereas,  by  an  inden- 
ture of  lease,  dated  the day  of ,  and  expressed 

to  be  made  between  [parties'],  All  that  [parcels  from 
the  original  lease],  with  the  appurtenances,  were  demised 
by  the  said  [original  lessor]  to  the  landlord,  for  the  term 

of years,  from  the day  of  ,  19. — ,  at  the 

yearly  rent  of  £ ,  and  subject  to  covenants  by  the 

lessee,  and  conditions  therein  contained.  And  whereas 
the  landlord  has  agreed  with  the  tenant  for  an  underlease 
of  the  premises  upon  the  terms  hereinafter  expressed. 
Now  THIS  INDENTURE  WITNESSETH,  that  in  puTsuance  of 

the  said  agreement,  and  in  consideration  of  £ ,  this 

day  paid  by  the  tenant  to  the  landlord  (the  receipt 
whereof  the  landlord  doth  hereby  acknowledge),  he  the 
landlord  doth  hereby  demise  unto  the  tenant  all  the 
messuage  or  dwelling-house,  coach-house,  stables,  here- 
ditaments, and  premises  comprised  in  and  expressed  to  be 
demised  by  the  hereinbefore  recited  indenture,  to  hold 

the  said  premises  unto  the  tenant,  for  the  term  of  

years  from  the  day  of  ,  19 —  (b) ;    yielding 

therefor,  during  the  said  term  hereby  granted,  the  yearly 

rent  of  £ ,  clear  of  all  deductions,  by  equal  quarterly 

payments  on  the day  of ,  the day  of , 

the day  of ,  and  the day  of in  eyery 

year,  the  first  such  quarterly  payment  to  be  made  on  the 
day  of  ,  19 —  [and  the  last  to  be  made  in 

(a)  It  is  convenient  to  recite  the  original  lease  in  an  underlease, 
especially  where,  as  here,  the  under-lessee  covenants  by  reference 
to  the  covenants  in  the  lease.  An  underlease,  framed  without  any 
recital  of  the  original  lease,  does  not  differ  in  form  from  a  lease, 
except  that  the  rent  is  payable  to,  and  the  landlord's  powers  are 
exercisable  by,  the  lessor,  his  executors,  administrators,  or  assigns, 
as  in  the  next  Precedent,  and  that  in  the  covenants  some  reference 
to  the  ground  landlord  and  the  provisions  of  the  original  lease  wiU 
generally  be  necessary. 

(6)  Nota  bene,  that  this  term  must  expire  before  that  granted  by 
the  head  lease. 
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advance  on  the day  of  ,  immediately  preceding    Pbeordbxt 

the  expiration  of  the  said  term]  («).    And  the  tenant * 

doth  hereby  for  himself  and  his  assigns  covenant  with  the   tthdebleasb. 
landlord  that  he  the  tenant,  during  the  said  term  hereby  Covenants  by- 
granted,  will  pay  unto  the  landlord  [remainder  of  cove^  tenant; 
nanU  to  pay  the  rentj  rates^  8fc.,  supra,  p.  376]  ;  and  will  ^d  taxesT" 
perform  and   observe  all  the  covenants  by  the  lessee,  —to  perform 

and   conditions    contained    in    the  hereinbefore    recited  !2r^^^^i^ . 

ong^ai  lease ; 

indenture,  and  henceforth  to  be  performed  and  observed  (6), 

except  the  covenant  for  the  payment  of  the  said  yearly  —except  the 

rent  of  £ by  the  same  indenture  reserved ;  and  will  ^^^^J^f' 

keep  the  landlord  indemnified  against  all  actions,  expenses,  rent; 
claims,  demands,  and  liability,  on  account  of  the  breach    :*^  indem- 
of  the  said  covenants  and  conditions  (except  as  aforesaid),  landlord, 
or  any  of  them.     [Proviso  for  re-entryy  supra,  p.  377.] 
AuD  THB  landlord  doth  hereby  covenant  with  the  tenant,  Covenants  by 
that    he  the  tenant    [remainder    of  covemnt  for    quiet  q^Stt^Jnjo^' 
enjoyment,  supra,   p.    378].     And  further,  that  he  the  ment; 
landlord,  will  during  the  said  term  hereby  granted,  duly  —to.  pay  the 

pay  the  said  yearly  rent  of  £ by  the  hereinbefore 

recited  indenture  reserved,  and  will  at  all  times  keep  —and  indem- 
the  tenant,  his   estate  and  effects,   indemnified  against  ^^.^ 
all  actions,  expenses,  claims  and    demands,  on  account 
of  the  non-payment  of  the  said  rent,  or  any  part  thereof. 
And  the  landlord  doth  hereby  acknowledge  the  right  of  —and 
the  tenant    to  production  of    the    hereinbefore  recited  rfght^to  pro!* 
indenture,  and  to  delivery  of  copies  thereof,  and  under-  duction,  &c., 
take  for  the  safe  custody  thereof  [Inteipretation  clause, 
wpra,  p.  361,  with  the  mriation  in  note  {b),  p.  361].     In 

WITNESS,  &o. 

(a)  See  »upra,  p.  375,  nn.  (a)  and  (6). 

(h)  That  this  covenant  has  the  same  effect  as  if  the  covenants  in 
the  original  lease  had  been  repeated  here,  see  PiggoU  v.  Stratton^ 
Johns.  341,  I  De  Gex,  F.  &  J.  33;  and  see  also  Haywood  v.  Silber, 
30  Ch.  D.  404. 
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side  once  in 
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and  inside 
once  in  seven 
years. 


xcrx. 

Lease  of  a  House  and  Furniture /or  a  Term  determik- 
ABLE  at  the  option  of  the  tenant  {a). 

This  indenture,  made,  &o.,  between  A.,  of,  &o. 
[lessor]  (hereinafter  called  the  lessor),  of  the  one  part,  and 
B.,  of,  &c.  [lessee']  (hereinafter  called  the  lessee),  of  the 
other  part,  witnesseth  that  the  lessor  doth  hereby  dehisb 
nnto  the  lessee,  AiiL  that  messuage  or  dwelling-house, 
with  the  coach-house  and  stables  at  the  back  thereof, 

situate  and  numbered ,  in  street,  in  the  parish 

of ,  in  the  county  of  ,  together  with  the  fur- 
niture and  other  efiFects  specified  in  the  schedule  hereto, 
TO  HOLD   the  premises  unto  the  lessee,  for  the  term  of 

twenty-one   years,  from  the  day  of  ,  19 — ; 

YIELDING  therefor  [reservation  of  rent  payable  quarterly^ 
ut  supra,  p.  382].  And  the  lessee  doth  hereby  for 
himself  and  his  assigns  covenant  with  the  lessor  that 
[covenants  to  pay  the  rent,  rates,  Sfc,  ut  supra,  pp.  375, 376] ; 
and  also  will,  during  the  said  term,  at  his  and  their  own 
cost,  well  and  sufficiently  repair,  maintain,  and  keep  the 
said  messuage  or  dwelling-house,  coach-house,  and  stables 
(hereinafter  generally  referred  to  as  the  said  dwelling- 
house  and  stabling)  and  all  new  fixtures  and  additions 
thereto  in  good  condition  and  complete  repair ;  and  in 
particular  will  once  at  least  in  every  three  years  of  the 
said  term,  paint  with  three  coats  of  good  oil  oolours  all 
the  outside  wood,  iron,  and  stucco  work  previously  painted, 
AND  ONCE  at  least  in  every  seven  years  of  the  said  term 
clean  and  re-point  the  outside  stone  and  brickwork ;  and 
ONCE  at  least  in  every  seven  years  of  the  said  term  paint 
with  two  coats  of  good  oil  colours  all  the  inside  wood,  iron, 
and  other  work  previously  painted  [and  afterwards  varnish 

(a)  The  lessor  is  supposed  in  this  Precedent  to  be  himself  a  lease- 
holder, and  the  lease  is  therefore  really  an  underlease,  aa  to  whidi 
see  euproy  p.  382,  n.  (a). 
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the  parts  nsoallj  yamished,  and  also  wash,  distemper,    Psbgedeztf 

and  whiten  the  ceilings,  and  re-colour  and  properly  re- 

paper  the   walls,  in  the   same  ornamental  style  as  at    otahoumb 

present] ;  and  will  not,  without  the  previous  licence  in    fubkitum. 

writing   of  the  lessor,  make  any  addition  to  the  said  jjot  to  make" 

dweUing-house  and  stabling,  or  any  alteration  (a)  therein  alterations. 

or  in  the  elevation  thereof ;  and  will  preserve  the  said  To  preserve 

furniture  and  other  effects  specified  in  the  said  schedule  to^^. 

from  being  destroyed  or  damaged  (reasonable  wear  and 

tear  thereof  excepted),  and  will  replace  with  articles  of  a 

similar  kind  and  of  equal  value  such  parts  of  the  said 

fomiture  and  other  effects  as  shall  have  been  destroyed 

or  damaged  ;  and  will  permit  the  lessor,  twice  in  every  To  permit 

year  during  the  said  term,  to  enter  upon  the  said  dwelling-  andviewllmd^ 

house  and  stablins:  to  view  the  condition  thereof,  and  of  gi^®  notice  of 

.  .  want  of 

all  wants  of  repair  then  and  there  found,  to  give  or  leave  repair, 
a  notice  in  writing  for  the  lessee  to  amend  the  same ; 
AND  WILL   at  his  own  expense,  within  three   calendar  To  repair  on 
months  from  the  giving  or  leaving  such  notice,  well  and  '^®*^^- 
sufficiently  amend  the  same  accordingly  (b) ;  and  also  To  keep  the 
will,  during  the  said  term,  at  the  like  expense,  keep  the  ^^J^^ 
said  premises  insured  (c)  against  loss  or  damage  by  fire 
in  such  office  as  the  lessor  shall  approve,  in  the  sums 
following,  at  the  least,  that  is  to  say,  the  said  dwelling- 
house  and  stabling  in  the  sum  of  £ ,  and  the  said 

furniture  and  other  effects  specified  in  the  said  schedule, 

or  substituted  for  the  same,  in  the  sum  of  £ ;  and  will 

[produce  the  policy  and  ea^end  insurance  monies^  ut  supray 

p.  376]  ;  AND  ALSO  will  not  remove  any  of  the  said  fumi-  Not  toremoye 

ture  and  other  effects  specified  in  the  said  schedule  from  ^^^^i^^""- 

(a)  See  note  (6),  at  p.  380,  supra, 

(6)  That  these  covenants,  and  the  previous  general  covenant  to 
Tepair,  are  independent  covenants,  and  that  the  lessor  may  sue  on 
breach  of  the  covenant  to  repair  without  giving  any  notice  under 
this  latter  one,  see  Baylia  v.  Le  Gros,  4  0.  B.  (N.  S.)  537 ;  Few  v. 
Perkins,  L.  E.  2  Ex.  92. 

(c)  See  suproj  p.  376,  n.  {h). 

D. — c.p.  25 
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To  deliver  up 
the  premiBCB. 


Power  for 
leeoee  to 
determine 
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on  giving 
notice. 


the  said  dweUing-house  and  stabling  without  the  preTiouB 
licenoe  in  writing  of  the  lessor.  And  will  not  [assign,  Sfc.y 
without  Kcenccy  supra,  p.  377]  ;  ani>  will  at  the  ex- 
piration, or  sooner  determination  of  the  said  term,  deliver 
up  to  the  lessor  the  said  premises  (including  the  said  fur^ 
niture  and  other  effects  specified  in  the  said  schedule  or 
substituted  for  the  same  under  the  covenant  hereinbefore 
contained),  with  all  new  fixtures  and  additions  thereto  in 
such  good  condition  and  complete  repair  as  aforesaid. 
Provided  always  [jo^vmo/or  re-^n^i7,«wjDrff,pp.377,378]. 
Provided  always  that  the  lessee  may  at  the  end  of  the 
seventh  or  fourteenth  year  of  the  said  term,  determine  the 
same  upon  giving  to  the  lessor  (a),  or  leaving  for  hina  at 
his  last  known  place  or  places  of  abode  in  England  eix 
calendar  months'  previous  notice  {b)  in  writing  of  the 
intention  so  to  do,  and  upon  paying  the  rent  and  perform^ 
ing  and  observing  the  covenants  by  the  lessee  herein  oon- 
tained  up  to  the  day  of  the  said  term  being  so  deteimioed. 
[Covenant  by  the  lessor  for  quiet  enjoyment,  ut  supra,  p.  378, 
down  to  "  interruption "  and  proceeding  "  by  the  lessor  or 

of [the  ground  landlord']  or  any  person  claiming' 

under  either  of  them(c)."    Interpretation  Clause,  supra, 
p.  379.]    In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 


(a)  See  Eogg  v.  Brooks,  15  Q.  B.  D.  256,  showing  that  the  follow- 
ing altematiye  is  necessary. 

{b)  No  particular  form  of  notice  is  required,  but  it  must  be  dear 
and  unambiguous :  a  notice  in  the  alternative  is  bad.  See  Bury  v. 
Thompeon,  [1895]  1  Q.  B.  231. 

(c)  Unless  the  lessor  expressly  covenants  to  pay  the  rent  and 
perform  the  covenants  imder  his  own  original  lease,  the  coyenant 
for  quiet  enjoyment  should  be  extended  as  in  the  text  to  the  acts 
of  the  ground  landlord,  and  those  claiming  under  him. 
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c. 

Lease  of  a  Farm  (a) .  Pmokdtot 

This  INDENTUEE,  made,  &o.,  BETWEEN  A.,  of,  &c.     orlTZar. 

[ktior]   (hereinafter  called  the  lessor),  of  the  one  part,  p^^^ 

and  B.,  of,  &c.  [kssee]   (hereinafter  called  the  lessee),  of 

the  other  part,  wiTNESi^ETH,  that  the  lessor  doth  hereby  Witnesaeth. 

demise  unto  the  lessee  all  that  farm  and  lands,  in  the  Demise. 

parish. of ,  in  the  county  of ,  called farm,  Parcels. 

with  the  farm-house  and  other  buildings  thereon,  the 
particulars  whereof  are  specified  in  the  schedule  hereto, 
EXCEPT  and  reserved,  out  of  this  demise,  all  timber  and  Ezoeptionof 
other  trees,  and  the  right  to  enter  and  .cut  and  remove  the  *^^*^- 
same,  to  hold  the  premises,  except  as  aforesaid,  unto  the  Habendum. 

lessee,  for  the  term  of years  from  the  date  of  these 

presents;   yielding  therefor,  during  the  said  term,  the  Beddendum. 

yearly  rent  of  £ ,  clear  of  all  deductions,  by  equal 

half-yearly  payments,  on  the  day  of and  the 

day  of in  every  year,  the  first  of  such  payments 

to  be  made  on  the day  of next  [and  the  last  to 

be  made  in  advance  on  the day  of ,  immediately 

(a)  ThLB  is  a  Precedent  of  a  simple  farming  lease,  containing  no 
special  stipulations  as  to  mode  of  farming,  &c.,  and  appUcable  to  a 
taking  from  any  time  in  the  year.  The  two  following  Precedents 
contain  different  forms  of  the  stipulations  usually  inserted  in  farming 
leases  of  a  more  stringent  character,  those  in  the  next  Precedent 
being  adapted  to  a  taking  from  Lady  Day.  Precedent  GUI.  is 
adapted  for  a  Michaelmas  take. 

The  Agricultural  Holdings  (England)  Act,  1883  (46  &  47  Vict, 
c  61),  does  not  appear  to  necessitate  any  alteration  in  a  farming 
lease  for  a  term  of  years.  But  a  substituted  scale  of  compensation 
for  the  improvements  mentioned  in  the  third  part  of  the  first 
Bchedole  to  that  Act  is  sometimes  provided  pursuant  to  the  5th  sect. 
See  Precedent  CIII.  The  Act  has  been  extended  and  amended  by 
the  Tenants  Compensation  Act,  1890,  the  Market  Gardeners  Com- 
pensation Act,  1895,  and  the  Agricultural  Holdings  Act,  1900.  See 
Also  Uie  Allotments  and  Cottage  Gardens  Compensation  for  Crops 
Act,  1887,  and  3fear«  v.  Callender,  [1901]  2  Ch.  388. 

25  (2) 
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the  term; 

and  that 
landlord  may 
enter  to 
inspect. 


preceding  the  expiration  of  the  said  term]  (a).  And  thb 
lessee  doth  hereby  for  himself  and  his  assigns  covenant 
with  the  lessor,  that  he  the  lessee,  during  the  said  term, 
will  \^pay  irnf,  rates  (6),  8fc,j  and  keep  insured  "said  farm- 
house and  buildings,"  and  produce  policy  and  apply  insurance 
monies, ut  supra,  pp.  376, 377] ;  and  will  keep  the  said  farm- 
house and  buildings,  and  all  things  in  and  about  the  same, 
and  all  fences,  ditches,  drains,  watercourses,  gatep,  fixtures 
and  things  upon  or  about  the  said  farm  and  lands,  in  good 
condition  and  complete  repair,  and  without  any  alteration, 
except  such  as  the  lessor  shall  approve  of ;  and  will,  cul- 
tivate, manure,  and  manage  the  said  farm  and  lands  in  a 
fair  and  proper  manner  according  to  the  most  approved 
course  of  husbandry  (c),  and  will  not  convert  into  arable 
land  any  land  now  in  pasture  or  meadow,  without  the  con- 
sent of  the  lessor ;  and  will,  at  the  expiration  or  sooner 
determination  of  the  said  term,  yield  up  the  same  premises 
in  such  good  condition  and  complete  repair,  and  in  fair  and 
proper  order,  as  aforesaid,  unto  the  lessor ;  and  that  the 
lessor  and  his  agents,  surveyors,  and  workmen,  may  at  all 
reasonable  times  during  the  said  term,  enter  upon  the  said 
premises  to  inspect  the  same,  and  to  cut  and  remove  timber 
and  other  trees.  [^Covenant  against  assignment;  proviso /or 
re-entry ;  covenant  by  lessor  for  quiet  enjoyment ;  ut  supra, 
pp.  377,  378.  Interpretation  Clause,  supra,  p.  379.]  Ik 
WITNESS,  &c. 

THE  SCHEDULE  above  referred  to. 

(a)  See  supra,  p.  375,  n.  (a). 

{b)  See  p.  390,  infra,  n.  (a). 

(c)  In  Meux  v.  Cobley,  [1892]  2  Ch.  263,  it  was  held  that  a 
covenant  substantially  in  this  form  did  not  preclude  the  lessee  from 
converting  the  farm  into  a  market  garden,  ted  qucare.  And  compare 
Kehoe  v.  Marquis  of  Lansdotvne,  [1893]  A.  0. 451 ;  and  Lord  Blaok- 
bum*8  judgment  in  Westropp  v.  Elligott,  9  App.  Cas.  815.  If  there 
is  any  risk  of  the  farm  being  used  for  other  than  legitimate  pur- 
poses, it  would  be  better  perhaps  to  prescribe  the  mode  of  cnltiTa- 
lion  more  exactly.  See  the  provisions  as  to  cultivation  and 
management  in  Precedent  CIII.  wfra,  p.  397. 
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01. 


Lease  of  a  Farm  hy  a  Tenant /or  Life  under  a  Power      PBBOKDmn? 
in  a  mil.  — 1 


m  OF  ▲  7ABM  BT 

IHIS    INDENTUEE,  made  the  day  of  ,    tenaotfob 

'  _  LIFB  UNDER 

BETWEEN  A.,  of,  &0.  [^tenant  for  life  and  donee  of  power],       power. 

of  the  one  part,  and  B.  and  C,  both  of ,  farmers  and  parties. 

oo-partners  [leasees]  (hereinafter  called  the  lessees),  of  the 

other  part,  witnesseth,  that  the  said  A.,  in  exercise  of  a  Witnesseth. 

power  for  this  purpose  to  him  given  by  the  will,  dated 

the  day  of  ,  19 — ,  and  proved  in  the  

Registry  on  the day  of ,  19 — ,  of  Q-.  B.,  deceased, 

and  of  every  or  any  statutory  or  other  power  enabling 

him  {a)y  doth  hereby  demise  unto  the  lessees,  all  that  Demise. 

[parcels,  mm^a,  p.  3871.    Except  and  reserving  unto  the  ^"*^®^; 

•J   A  Ji   t.-  •  A      i\.       i\.  Exception 

said  A.,  and  his  assigns,  and  other  the  person  or  persons 

for  the  time  being  entitled  to  the  said  premises  in  reversion 

immediately  expectant  on  the  determination  of  the  term 

herf^by    granted   (all   of  whom   are  hereinafter  included 

in  the  expression  "  the  reversioner  or  reversioners"),  all 

timber  and  other  trees,  wood,  and  underwood,  now,  or  at  ^^^^^jg 

any  time  during  the  said  term  hereby  granted,  growing 

upon  the  said  premises,  and  all  mines  and  minerals  lying 

in  or  xmder  the  same,  with  liberty  for  the  reversioner  or  —with  libCTty 

reversioners,  and  his  or  their  lessees,  agents,  and  workmen,  work, 

at  all  times,  with  or  without  horses,  carts  and  carriages,  to 

enter  upon  the  said  premises,  and  every  part  thereof,  and 

to  fell,  stub  up,  and  carry  away  the  said  timber,  trees,  and 

(a)  As  to  th^^power  of  leasing  conferred  on  tenants  for  Ufe  by 
the  Settled  Land  Acts,  see  note  (a),  to  Precedent  CIV.  infra,  p.  406. 
But  these  powers  are  cumulative,  and  do  not  affect  the  powers  of 
leasing  contained  in  a  settlement,  except  by  rendering  the  consent 
of  the  tenant  for  life  necessary  to  the  exercise  of  any  such  power  by 
the  trostees  of  the  settlement  or  other  person.  (See  sect.  56  of  the 
Act  of  1882  (App.  VU.  tw/ra),  and  the  Act  of  1884  (App.  VIH. 
infra),  ss.  6  and  7.) 
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underwood,  and  to  search  for,  work,  dress,  mannfaetnre, 
render  merchantable,  and  carry  away  the  said  mines  and 
minerals,  and  for  the  purposes  aforesaid  to  do  all  such 
acts  and  things  as  he  or  they  shall  think  neoessary  or 
expedient;  and  in  particular  to  occupy  and  use,  exclu- 
sively or  otherwise,  so  much  of  the  land  hereby  demised 
as  he  or  they  shall  reasonably  require  for  any  such  pur- 
pose, the  reversioner  or  reversioners  compensating  the 
lessees  by  abatement  of  rent  or  otherwise,  according  to 
the  circumstances,  for  any  damage  or  injury  sustained 
by  them;  and  also,  except  and  reserving  unto  the 
reversioner  or  reversioners  all  the  game  upon  the  said 
premises,  with  liberty  for  him  and  them,  and  his  and 
their  servants,  friends,  and  all  other  persons  by  his  or 
their  permission,  to  preserve  and  hunt,  kill,  take,  or  destroy 
the  same  upon  the  said  premises,  at  all  times  during  the 
term  hereby  granted,  as  regards  game  other  than  hares  and 
rabbits  exclusively,  and  as  regards  hares  and  rabbits  con- 
currently with  any  other  person  or  persons  for  the  time 
being  legally  entitled  to  the  same  or  the  like  right  (6). 
To  HOLD  the  premises  (except   as  aforesaid)   umto  the 

lessees,  for  the  term  of  years  from  the  2oth  day  of 

March,  19 — ;  yielding  therefor  during  the  said  term  the 

yearly  rent  of  £ ,  clear  of  all  deductions,  by  equal 

half-yearly  payments  on  the  25th  day  of  March  and  the 
29th  day  of  September  in  every  year,  the  first  of  such 
payments  to  be  made  on  the  29th  day  of  September, 


(a)  Under  sect.  6  of  the  Eating  Act,  1874  (37  &  38  Vict,  c  64), 
the  tenant  may  be  entitled,  in  the  absence  of  stipulation,  to  deduct 
from  his  rent  a  proportion  of  rates  in  respect  of  the  right  of  sporting 
here  reserved.  See  Duke  of  Devonshire  v.  Barrow  HoBmaiite  Sted  Co., 
2  Q.  B.  D.  286 ;  ChalonerY.  Bolckow,  3  App.  Cas.  933. 

{b)  See  the  Ground  Game  Act,  1880  (43  &  44  Vict.  c.  47).  The 
Act  applies  to  owning  occupiers  as  weU  as  to  tenants ;  Anderson  t. 
Vicary,  [1900]  2  Q.  B.  287 ;  and  as  to  agreements  under  sect.  3,  in 
contravention  of  the  occupier's  right  to  destroy  ground  game,  see 
Sherrard  v.  Oascoigne,  [1900]  2  Q.  B.  279 ;  Stanton  v.  Broum, 
[1900]  1  Q.  B.  671. 
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19 — ;  AND  ALSO  yielding  by  like  half-yearly  payments  the    Pbbobdbnt 
additional  yearly  rent  of  £10  for  every  acre  (and  so  in 
proportion  for  a  less  quantity)  of  pasture  or  meadow  land  op  a  fabk  by 
which  shall  during  the  said  term  be  broken  up  or  oon-    ufb  under 
▼erted  into  tillage  without  the  previous  consent  of  the       ^^^^' 
reversioner  or  reversioners,  and  the  additional  yearly  rent  —andof  addi- 

-nt-  /-I  •  i.i»i         tional  oontm- 

of  £o  for  every  acre  (and  so  m  proportion  for  a  less  gent  rente, 
qnaatity)  of  land  on  which  two  successive  white  crops 

diall  have  been  taken,  and  the  additional  rent  of  £ 

(to  be  paid  only  when  the  occasion  shall  arise),  and  so  in  . 
proportion  for  a  less  quantity,  for  every  load  of  hay, 
straw,  tumijps,  fodder,  dung,   compost,  or  manure  that 
shall  during  the  said  term  be  removed  from  the  said 
promises ;  the  first  or  only  payment  of  each  of  the  said 
additional  rents  to  be  made  on  such  of  the  said  half- 
yearly  days  of  payment  as  shall  happen  next  after  the 
same  shall  become  payable,  and  the  payment  thereof,  if 
reserved  yearly,  to  continue  thenceforth  for  the  residue 
of  the  said  term  (a).      And    the  lessees  do  hereby  for  Ck>yenant8  by 
themselves  and  their  assigns,  and  as  separate  covenants  ®**®®*'' 
also  each    of   them  doth  *for  himself  and   his  assigns, 
oovenant  with  the  reversioner  and  reversioners,  that  they, 
the  lessees,  will  pai?  unto  the  reversioner  or  reversioners  —to  pay  the 

the  said  certain  yearly  rent  of  £ ,  and,  if  the  same  shall  '^  ' 

become  payable,  the  said  additional  rents,  at  the  times 
and  in  manner  aforesaid,  clear  of  all  deductions  except  for 
land-tax  (b) ;    and  also    [tcill  pay  rates j  Sfc.y  "  except  —rates  and 
land-tax,"  stipraj  p.  376] ;  and  also  will,  during  the  said  *"®^» 
term  at  their  own  expense,  well  and  sufficiently  maintain,  —to  repair  (<:); 

(a)  See  siq>ra,  p.  375,  n.  (a). 

(6)  If  no  deduction  in  respect  of  the  right  of  sporting  is  to  be 
allowed,  add,  "and  in  particular  without  any  deduction, 
under  the  Bating  Act,  1874,  in  respect  of  the  right  of 
sporting." 

(c)  The  special  form  of  this  ooyenant,  and  of  the  subsequent 
coTenants  to  insure  and  to  deliver  up  at  the  end  of  the  lease,  is  due 
to  tiie  preYious  proyision  enabling  the  lessors  to  resume  possession 
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cleanse,  and  keep  in  good  oondition  and  complete  repair, 
the  said  messuage  or  farm-house,  and  any  other  build- 
ings now  or  at  anj  time  during  the  said  term  standing 
or  erected  upon  the  said  premises,  and  all  gates,  rails, 
fences,  dikes,  drains,  water-courses,  and  appurtenances  to 
the  said  premises  (except  such  as  shall  be  hereafter  erected 
or  made  by  the  reversioner  or  reversioners,  or  any  other 
person,  under  or  by  virtue  of  any  reservation  herein  con- 
tained) ;  AND  ALSO  will  farm  and  cultivate  the  said  pre- 
mises in  a  husbandlike  manner  [on  the  four-course  system] 
and  according  to  the  ciistom  of  the  country  (a) ;  and  also 
will  at  all  times  during  the  said  term,  keep  upon  the  said 
premises,  cattle,  horses,  sheep,  or  other  live  stock,  to  the 
value  of  £ —  at  the  least ;  and  also  will,  during  the  first 
seven  years  of  the  said  term,  expend  in  draining  the  said 
premises  in  such  manner  as  the  reversioner  or  reversioners 
or  his  or  their  agents  shall  approve,  £ —  at  the  least; 
AND  will  also,  at  their  expense,  during  the  first  seven 
years  of  the  said  term,  expend  in  the  erection  of  con- 
venient and  substantial  barns,  stables,  sheds,  or  other 
buildings,  on  the  said  premises  £ —  at  the  least;  and 
ALSO  will  permit  the  reversioner  or  reversioners,  and  his 
or  their  agents,  servants,  and  workmen  ^to  enter  and  atetc 
the  condition  of  the  premiseBy  and  give  notice  of  want  of 
repair;  and  to  repair  upon  notice^  ut  supra^  p.  385]; 
AND  ALSO  will  keep  insured  against  loss  or  damage  by 
fire,  in  such  office  as  the  reversioner  or  reversioners  shall 
approve,  to  the  amoimt  of  two-thirds  of  their  full  value  at 
the  least,  the  said  messuage  or  farm-house,  and  all  other 
buildings,  now  or  at  any  time  hereafter  erected  by  the 
lessees  upon  the  said  premises ;  and  will,  when  required, 
produce  to  the  reversioner  or  reversioners,  or  his  or  their 


of  parts  of  the  land  during  the  demise.  In  a  lease  not  containing 
such  a  provision,  these  covenants  would  be  similar  to  the  corre- 
sponding covenants  in  the  next  Precedent. 

(a)  See  n.  (c),  supra,  p.  388. 

{b)  See  n.  (6),  p.  376,  supra. 


Digitized  by 


Google 


LEASES*  393 

agent,  the  policy  of  such  insuranoe,  and  the  ouirent  year's    rBsoEDENT 
receipt  for  the  premium  thereon;   and  will  permit  the  * 

reversioner  or  reversioners,  or  the  incoming  tenant,  and  opafabmbt 
his  and  their  bailiffs,  servants,  and  workmen,  from  and    ufbundke 
after  the  11th  day  of  November  immediately  preceding       ^ow^. 
the  expiration  of  the  said  term  to  enter  upon  the  said  To  permit  the 
premises,  and  plough  and  cultivate  the  fallow  land,  as  J^^^g®'^"^ 
he  or  they  shall  think  proper ;  and  for  the  purpose  afore-  tenant  to 
said  to  use  and  occupy  such  stables  and  sheds  as  he  or  cultivate 
they  shall  reasonably  require  for  the  accommodation  of  fallow  land, 
horses,  carts,  and  other  implements  of  agriculture  without 
any  charge  in  respect  thereof;   and  also  will,  at  the  To  deliver  no 

..  J  X         •      j.»  i»     J.1-  'J     J.  premises  with 

expiration  or  sooner  determmation    oi    the  said    term,  new  buildings 
deliver  up  the  said  premises,  together  with   any  new  ate^dof 
buildings  or  erections  thereon,  built  or  erected  by  the 
lessees,  and  all  fixtui*es  and  additions  thereto,  in  such 
condition  and  repair  as  aforesaid,  and  in  all  respects  in 
such  state  and  condition  as  shall  be  consistent  with  the 
due  performance  of  the  covenants  hereinbefore  contained ; 
AND  ALSO  will  sell  to  the  reversioner  or  reversioners,  or  — andtoseU 
the  incoming  tenant,  at  a  fair  market  price,  all  the  dung  JlJ^^mJn^* 
and  manure  produced  upon  the  said  premises  during  the  tenant, 
last  year  of  the  said  term,  and  also  all  straw,  hay,  and  fodder, 
other  fodder  not  consumed  before  the  expiration  or  sooner 
determination  of  the  said  term;    and  will  permit  the  — andtoaUow 

,,,,,  J  jxr      the  same  to  be 

same  to  be  carted   out  or    used  or  consumed  on    the  used  on  the 
premises  by  the  purchaser  or  purchasers  at  usual  and  premiaes. 
convenient  times   and    places   IFroviso  for  re-entry^   ut 
9upray  p.  377,  substituting  "reversioner  or  reversioners," 
for  "lessor"];  and  the  said  A.  doth  hereby  covenant  Covenant  for 
with  the  lessees,  that  the  lessees,  performing  and  observing  ^"^®^  enjoy- 
all  the  covenants  by  the  lessees  herein  contained,  may 
hold  and  enjoy  the  said  premises,  during  the  said  term, 
without  any  interruption  by  the  said  A.,  or  any  person 
claiming  through  or  in  trust  for  him,  or  under  the  said 
will  of  the  said  Gt.  B. ;  and  also  that  the  reversioner  or  —and  for 

(a)  See  n.  (c),  p*  391,  supra. 
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reversioners  will  during  the  said  term  pay  the  land  tax 
payable  in  respect  of  the  premises.  Provided  always, 
that  unless  suoh  an  interpretation  is  inconsistent  with  the 
context,  the  expression  the  lessees  hereinbefore  used  shall 
include  their  executors,  administrators,  and  assigns.    In 

WITNESS,  &c. 

THE  SCHEDULE  above  refeiTed  to. 


Pbboedent 
CII. 

BT  HUSBAND 

OF  WIFK*8 

FBEEHOLD 

FABK. 

PartieB. 


OIL 
Lease  by  a  Husband  ofhk  Wife^s  freehold  Fabm  (a). 

This  INDENTUEE,  made,  &a,  between  A.  B.,  of,  &c. 

Ihusband'jy  of  the  one  part,  and  C.  D.,  of,  &c.  ^lessee]  (here- 

(a)  This  Precedent  is  a  specimen  of  a  lease  granted  under  the 
statutory  powers  given  by  sect.  46  of  the  Settled  Estates  Act,  1877 
(40  &  41  Vict.  c.  18),  to  tenants  for  life,  &c.  (see  Taylor  v.  Taylor, 
L.  R.  20  Eq.  297,  and  also  Taylor  v.  Taylor,  1  Ch.  D.  426,  affirmed 
3  Ch.  D.  145),  of  settled  estates,  and  to  tenants  by  the  curtesy,  or 
in  dower,  and  to  husbands  in  right  of  a  wife  seised  in  fee,  of  un- 
settled estates.  These  powers  correspond  with,  but  are  somewhat 
more  extensive  than,  the  powers  contained  in  sect.  32  of  19  &  20  Yict 
c.  120  (the  former  Settled  Estates  Act,  now  repealed).  As  regards 
settled  estates,  these  powers  are  restricted  by  sect.  57  of  the  Settled 
Estates  Act,  1877,  to  settlements  made  after  1st  Noyember,  1856, 
being  the  date  when  the  former  Settled  Estates  Act  came  into  opera- 
tion, the  44th  section  of  which  contained  a  similar  restriction.  They 
are  not  touched  by  the  Settled  Land  Act,  1882  (App.  VIE.,  infra), 
which,  though  giving  to  tenants  for  life  and  other  limited  owners 
much  larger  powers  of  leasing  (see  the  notes  to  Precedent  CIV., 
infra),  and  various  other  powers,  including  a  power  of  sale  (as  to 
which  see  note  (c),  p.  152,  supra),  has  left  unrepealed  the  whole  of  the 
Settled  Estates  Act,  1877,  except  sect.  17,  relating  to  proceedings 
for  the  protection  of  settled  estates,  and  repealed  by  sect.  36  of  the 
Settled  Land  Act,  1882.  The  powers  of  the  latter  Act  do  not  seem 
to  be  exerciseable  by  or  on  behalf  of  a  married  woman  seised  in  fee 
simple  (see  sect.  61,  and  compare  sects.  2  and  58).  Bat  a  married 
woman  of  full  age  can  now,  under  the  Married  Women's  Property 
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inafter  called  the  lessee),  of  the  other  part,  witnessbth,    Pbecbdbnt 


cu. 


that  HE  the  said  A.  B.  doth  hereby  demise  unto  the  lessee 

ALL  THAT  [parcelSj  supra  J  p.  387],  except  and  reserved    btkusbaxd 

nevertheless  out  of  this  demise  all  mines  and  minerals,     vbebhold 


FASH. 


and  all  timber  and  other  trees  in,  under,  or  upon  the  said 
premises,  with  liberty  to  enter,  search  for,  obtain,  out,  Witnesaeth. 
and  remove  the  same,  To  hold  the  premises  (except  as  ^®""^' 
aforesaid)  unto  the  lessee,  for  the  term  of  twenty-one  Habendum. 

years  from  the  day  of  ,  19 —  {a) ;  yielding  Beddendmn. 

therefor  during  the  said  term  the  yearly  rent  of  £ , 

clear  of  all  deductions  (except  for  land-tax),  by  equal 

half-yearly  payments  on  the  day  of ,  and  the 

day  of ,  the  first  of  such  payments  to  be  made 

on  the day  of  next  (6) ;  thb  said  rent  to  be 

paid  dear  of  all  deductions  except  for  land-tax.    And  the  Ck>veDant8 
leasee  doth  hereby  for  himself  and  his  assigns  covenant  ^^  ^^  ^®^®® 
with  the  said  A.  B.  (c),  that  he  the  lessee  will,  during  the 
8aid  term,  pay  unto  the  person  or  persons  for  the  time 
being  entitled  to   the   said   premises  in  reversion  imme- 
diately expectant  on  the  determination  of  the  said  term 
(all  of  whom  are  hereinafter  included  in  the  expression 
"the  reversioner  or  reversioners")  the  said  rent  at  the  —to  pay  the 
times  and  in  manner  aforesaid ;  and  will  pay  all  taxes,  __^^^  ^^ 
rates,  assessments,  and  outgoings  of  every  description, 


Act,  1882  (App.  XII.,  infra),  dispose  of  property  of  which  she  is 
seised  in  fee  simple  for  her  separate  use,  and  can,  with  the  oon- 
cuirence  of  her  husband,  dispose  by  deed  acknowledged  (see  sect.  7 
of  the  CJonv.  Act,  1881,  Appendix  IV.,  infra)  of  property  of  which 
ehe  is  seised  in  fee  simple  otherwise  than  for  her  separate  use.  See 
tuphi,  pp.  1*29  and  171,  nn. 

(a)  The  term  must  not  exceed,  as  to  estates  in  England,  twenty- 
one  years,  and  as  to  estates  in  Ireland,  thirty-five  years,  and  must 
take  effect  in  possession  at  or  within  one  year  next  after  the  making 
of  the  lease :  see  sect.  46  of  the  Act. 

(5)  See  iupraf  p.  375,  n.  (a). 

(c)  See  iupra,  p.  375,  n.  (c).  The  benefit  of  the  covenant  will  run 
with  the  reversion  under  sect.  10  of  the  Oonv.  Act,  1881. 
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payable  in  respect  of  the  said  premises  (a),  exoept  land 
tax ;  AND  will  keep  the  said  messuage,  together  with  all 
fixtures  therein,  and  all  buildings  for  the  time  being  on 
the  said  premises,  and  also  the  gates,  f  enoes,  roads,  drains, 
ditches,  and  water- courses  belonging  to  or  upon  the  said 
premises,  in  good  condition  and  complete  repair;  akd 
will  keep  insured  the  said  messiiage  and  all  buildings  on 
the  said  premises  against  loss  or  damage  by  fire,  in  the 

Insurance  OflSce  for  the  sum  of  £ at  the  least ; 

AND  WILL  \_ produce  policy  and  apply  insurafwe  monieSy  ut 
supra,  pp.  i376, 377]  :  and  will  cultivate  the  said  farm  and 
lands  in  a  good  and  husbandlike  manner,  according  to  the 
custom  of  the  country  {b) ;  and  will  not  during  the  last 
four  years  of  the  said  term  sow  any  part  of  the  arable 
land  with  white  straw  crops  in  two  successive  years ;  and 
will  not  during  the  last  year  of  the  said  term  remove  from 
the  said  premises,  any  of  the  hay,  straw,  muck,  dung,  or 
compost,  there  produced  or  made  {c)  ;  and  will  not  break 
up  or  convert  into  tillage  any  of  the  meadow  or  pasture 
lands ;  and  will  not  cut  down,  lop,  or  destroy,  any  timber 
or  other  trees  now  or  at  any  time  during  the  demise  in  or 
upon  the  said  premises ;  and  also  will  at  the  expiration  or 
sooner  determination  of  the  said  term  deliver  up  to  the 
reversioner  or  reversioners  the  said  premises,  with  all 
buildings,  erections,  and  fixtures,  which  at  any  time 
during  the  demise  shall  be  added  thereto,  in  good  condi- 
tion and  complete  repair.  Provided  always,  that  if  and 
whenever  any  part  of  the  said  rent  shall  be  in  arrear  for 
twenty-eight  days  {d)y  whether  legally  demanded  or  not, 

(a)  See  n.  (a),  p.  372,  supra, 

(b)  See  supra,  p.  388,  n.  (c). 

(c)  This  covenant  binds  the  tenant  not  to  remove  any  of  the 
produce  named,  "whether  giown  in  the  last  year  or  earlier.  See 
Qah  V.  Bates,  3  H.  &  C.  84. 

{d)  See  sect.  46  of  the  Settled  Estates  Act,  1877,  and  sect.  14  of 
the  Conv.  Act,  1881  (Appendix  IV.,  iv/ra),  and  sect.  2  of  the 
Conv.  Act,  1892  (Appendix  VI.,  infra),  imposing  hxnitations  on 
the  exercise  of  powers  of  re-entry. 
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or  there  shall  be  any  breach  of  any  of  the  covenants  by 
the  lessee  herein  contained,  the  reversioner  or  reversioners 
may  re-enter  upon  the  said  premises,  and  thereupon  the 

said    term    of  years    shall    absolutely    determine. 

[^Covenant  by  the  lessor  for  quiet  enjoyment  y  ut  supra,  p.  378, 
down  to  "  interruption,"  and  proceeding,  "  by  the  said  A.  B. 
or  £.  B.  his  wife,  or  any  person  claiming  through  them 
or  either  of  them."  Interpi'etation  Clause,  supra,  p.  379]  (a) . 
In  witness,  &o. 

THE  SCHEDULE  above  referred  to. 


Precedekt 
CII. 

BT  HTTBBAND 

OF  WIPB*8 

FBVEHOLD 

FABM. 


cin. 


Lease  of  a  Farm /rom  Tear  to  Year. 
An  AGEEEMENT  {b)  entered  into  the  — 


day  of 


Pbbcedbnt 
CUI. 


OF  A.  FABH 

,  19 — ,  BETWEEN  A.,  of,  &c.  (hereinafter  called  the  fbom  ykab  to 

lessor),  of  the  one  part,  and  B.,  of,  &o.  (hereinafter  called        ^^^' 
the  lessee),  of  the  other  part.  Parties. 

The  lessor  agrees  to  let,  and  the  lessee  agrees  to  Demise. 
take — 


Parcels. 
MESSUAGE  farm  and  lands  called 


-,  in  the  county  of  • 


Farm,  Parcels. 
— ,  and 


The 
situate  in  the  parish  of 
consisting  of  the  following  particulars  (that  is  to  say) 
Inhere  set  out  the  particulars  in  schedule  form  or  otherwise']. 

Except  (i.)  all  quarries,  mines,  stone,  gravel,  sand,  clay.  Exception  of 
brick,  earth,  and  other  minerals  (hereinafter  collectively  °^®'**^» 
referred  to  as  minerals) :  And  (ii.)  All  timber  and  other  —and  trees. 
trees,  pollards,  and  saplings  (hereinafter  collectively  referred 
to  as  timber)  [here  insert  any  other  exceptions']. 


(a)  The  lessee  must  execute  a  oounterpart  of  this  lease.  See 
sect  46  of  the  Settled  Estates  Act,  1877. 

(6)  This  Precedent  is  intended  as  a  form  of  general  applicability, 
but  especially  for  a  Michaelmas  holding. 
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^*»g^"^  Resermtions. 

owTtaxk  Rbservino  unto  the  lessor  and  all  persons  authorized 
FBOMTBABTo  hj  him:  (i.)  Liberty  to  search  for,  dig,  get,  dress,  make 
^'^'  merchantable,  and  carry  away  the  said  minerals,  and  to 
^^^^^to  ^^^^  ^^  necessary  pits  and  shafts,  and  make  and  erect 
workminee;  all  necessary  erections,  machinery,  roads,  and  other 
—to  fell  trees;  conveniences  and  things  for  the  purpose:  And  (ii.) 
Liberty  to  fell,  cut,  carry  away,  and  dispose  of  the  said 
— makinar  timber;  Making  to  the  lessee  reasonable  compensation 
oompensa-  for  all  damage  occasioned  by  the  exercise  of  the  liberties 
^^^'^  hereinbefore  reserved:    (iii.)   Liberty  to  resume  (d)   any 

lands  for         P^rt  of  the  Said  premises  for  the  purpose  of  exchanging 
exchanges  op    intermixed  or  detached  lands,  or  of  consolidating  farms : 

consolidation  ,        ^, 

of  farms ;  Makino  to  the  lessee  reasonable  compensation,  either  by 

—making  ^}^q  substitution  of  other  lands  or  by  reduction  of  rent  at 

compensation,  the  option  of  the  lessor :  (iv.)  Liberty  to  enter  for  the 

Resumption  purpose    of    building    upon,    planting,    draining,     and 

—and  to    '  improving  the  premises,  and  of  diverting  and  altering 

makeim-  roads  and  water-courses:  And  (v.)  the  exclusive  right 

u^iTSie^  (subject  to  the  Ground  Gfeme  Act,  1880)  of  shooting, 

premises.  sporting,  fishing,  and  preserving  game,  rabbits,  wild-fowl. 

And  exclusive        j  n  t_  /i\ 

right  of  and  fish  (6). 

sporting. 

Term. 

Term.  PoR  one  year  from  the  29th  day  of  September,  19 — , 

and  so  on  from  year  to  year  until  the  demise  shall  be 
determined  at  the  end  of  the  first  or  any  subsequent  year 
by  either  party  giving  to  the  other  not  less  than  twelve 
calendar  months'  previous  notice  in  writing  (c). 

(a)  See  the  Agricultural  Holdings  (England)  Act,  1883,  s,  41, 
whioh  enables  land  to  be  resumed  for  various  other  purposes,  and 
empowers  the  tenant  to  treat  a  notice  to  resume  part  as  equivaXent 
to  notice  to  quit  the  whole.  Whether  this  wotdd  apply  to  a  notioe 
to  resume  under  the  liberty  in  the  text  seems  doubtful. 

(6)  See  Morgan  v.  Jackson,  [1895]  1  Q.  B.  885. 

(c)  See  note  (a)  on  p.  362,  $upra. 
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Yielding  therefor  during  the  demise  the  rents  or  sums  raou  ykae  to 
following:  (i.)  The  certain  yearly  rent  of  £ ,  by 


equal  half-yearly  payments  on  the  25th  day  of  March  Reddendum; 
and  the  29th  day  of  September  in  every  year,  the  first  —of  certain 
lialf-yearly  payment  to  be  made  on  the  26th  day  of 
March,  19 — ,  and  the  last  to  be  made  in  advance  on  the 

day  of immediately  preceding  the  expiration 

of  the  said  term,    (ii.)  The  additional  contingent  yearly  ~^^     , 

rents  following:    (1)  £ for  every  acre   (and  so  in  antingent 

proportion  for  any  less  quantity)  of  land  now  meadow  y«*"y rente; 
or  pasture  which  shall  be  broken  up  or  converted  into  ploughing 

tillage:  (2)  £ for  every  acre  (and  so  in  proportion  ^P°^®«^<>^; 

for  any  less  quantity)  of  land  which  shall  not  be  oulti-  ^i^p^g^' 

Tated  according  to  the  rotation  of  cropping  hereinafter 

prescribed  :  (3)  £5  for  every  £100  (and  so  in  proportion  — aad  for  im- 

for  any  less  sum)  that  shall  be  expended  by  the  lessor  * 

with  tiie  consent  of  the  lessee  in  building  upon,  draining, 

or  improving  the  premises   [here    insert    any   additional 

yearly    rents    that    may    he    agreed    upon"].     The    said  —when  to  be 

additional  contingent  yearly  rents  to  be  paid  half-yearly  ^^' 

on  the    days  aforesaid,  and  the  first  payment  tiiereof 

respectively  to  be  made  on  such  of  the  said  half-yearly 

days  as  shall  first  occur  after  the  event  on  which  they 

are  respectively  made  payable,  and  the  last  to  be  made 

m  advance  on  the day  of immediately  preceding 

the  expiration  of  the  said  term:  (iii.)  The  additional  — andaddi- 

n  "II       .  /<  \    n  A  tional  sums 

contingent  rents  or  sums  loUowmg:  (1)  £ for  every  for 

acre  (cmd  so  in  proportion  for  any  less  quantity)  of  land  ""fJ!^J^.^ 
upon  which  potatoes  shall  be  grown  otherwise  than  for 
consumption  by  the  lessee  or  the  servants  on  the  farm. 

(2)  £ for  every  load  (and  so  in  proportion  for  any  —and  seUing 

less  quantity)  of  hay,  artificial  hay,  straw,  turnips,  or    *^'    °*' 

other  root  or  green  crop,  dung,  or  compost  that  shall  be 

sold  or  removed  from  the  premises  [here  insert  any  other 

miilar   reservations^.      The    said   additional   contingent  —when  to  be 
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rents  or  sums  lastly  hereinbefore  reserved,  to  be  respeo- 
tively  payable  on  such  of  the  said  half-yearly  days  of 
payment  as  shall  first  occur  after  the  event  on  which  they 
are  respectively  made  payable,  but  not  to  continue  as 
periodical  payments :  And  all  the  said  several  certain 
and  contingent  yearly  and  other  rents  and  sums  to  be 
paid,  clear  of  all  deductions. 


Agfreements 
bjr  leasee 


Agreements  by  Lessee. 
The  lessee  hereby  agrees  with  the  lessor  as  follows : 


Payments. 

—to  pay  rent;  (i.)  To  pay  the  said  certain  yearly  rent  and  (if  the 
same  respectively  shall  become  payable)  the  said  additional 
contingent  and  other  rents  or  sums  at  the  times  and  in 
manner  hereinbefore  appointed  for  payment  thereof,  dear 

—and taxes;  Qf  qH  deductions.  And  (ii.)  All  existing  and  future 
taxes,  rates,  assessments  and  outgoings  for  the  time  being 
payable  either  by  landlord  or  tenant  in  respect  of  or 
charged  upon  the  premises  (a). 


— to  reside; 


Residence. 
To  reside  personally  in  the  said  messuage. 


Repairs. 

—to  repair:  To  keep  the  said  messuage,  together  with  all  fixtures 
and  additions  thereto,  and  all  buildings  (except  the  main 
timbers,  tiles,  roofs,  and  walls),  and  also  the  thatched 
roofs,  pumps,  gates,  stiles,  rails,  fences,  waUs,  bridges, 
dams,  fioodgates,  roads,  footpaths,  ditches,  soughs,  and 
watercourses  in  good  repair  and  condition,  the  lessor 
allowing  timber  in  the  rough,  bricks,  lime,  and  straw  for 
thatching,  but  the  lessee  doing  or  paying  for  the  cartage. 

(rt)  See  note  (o),  p.  372,  »upra. 
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Pbeoedszvt 
Insurance.  CIII. 

(i.)  To  insure  the  said  messuage  and  all  buildings  [in     ^'  ^  ^^^ 

the  joint  names  of  the  lessor  and  lessee  (a)  ]  in  the teab. 

Insurance  Office,  or  some  other  insurance  office  approved  —toinflupe- 

of  by  the  lessor,  for  the  sum  of  £ at  least,     (ii.)  To  —to  produce 

produce,  when  required  by  the  lessor  or  his  agent,  the  ^jj^^fOT 

policies  of  insurance  and  receipts  for  premiums  and  other  premiums ; 

sums  payable  for  effecting  and  keeping  on  foot  the  said 

insurance.     And  (iii.)  To  expend  all  monies  received  in  —and  expend 

respect  of  such  insurance  in  repairing  and  reinstating  the  J^^S^in 

premises  damaged  or  destroyed  by  fire.  reinstoting 

the  premises; 

Cultivation  and  Management. 

(i.)  To  cultivate  the  said  farm  and  lands  in  a  good  —to  farm  in 
and  husbandlike  manner  according  to  the  custom  of  the  ^la^er-       ^ 
country  in  reference  to  farms  of  a  like  nature,  except  so 
far  as  the  same  is  hereby  varied,  and  not  to  impoverish 
any  part  thereof,     (ii.)  And  in  particular  [to  cultivate  the  —and  on  the 
arable  land  on  the  four-course  system,  and]  not  at  any  ^^^l^'^ 
time  to  sow  any  part  thereof  with  white  straw  crops  in 
any  two  successive  years,  but  at  all  times  to  have  one- 
half  in  turnips  or  other  root  or  green  crop,  or  in  fallow 
or  in  grass,      (iii.)  To  consume  and  spend  every  year  —to  consume 
upon  the  said  premises  in  a  husbandlike  manner,  all  the  ^^  ^nuw^^ 
hay,  artificial  hay,  straw,  clover,  fodder,  root  and  green  on  premises, 
crops,  muck,  dimg,  and  compost  there  produced  or  made, 
(iv.)  To  purchase  and  lay  upon  the  said  lands  every  year  —to  purchase 
such  Ume,  muck,  and  other  manure  as  shall  be  proper  for  ^^®» 
the  sufficient  cultivation  thereof,    (v.)  Once  a  year  to  brush  —to  brush 
and  trim  the  hedges  requiring  to  be  brushed  and  trimmed,  ^^^fires; 
and  to  lay  and  plash  such  as  require  to  be  laid  and  plashed, 
and  to  remove  or  bum  on  the  ground  forthwith  all  the 
broshings  and  trinmiings.   (vi.)  Once  a  year  to  cleanse  the  —to  cleanse 

ditches; 

(a)  See  note  (6),  on  p.  376,  supra. 
D. — C.F.  26 
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Pbeckdbnt    ditches,  gutters,  and  watercourses,  and  in  case  of  default 

'       thereof  in  the  last  year,  to  permit  the  lessor  and  all  pe^ 

opi.Fi.EM     sons  authorized  by  him  to  enter  and  cleanse  the  said 

TEAB.        ditches,  gutters,  and  watercourses,  and  to  repay  the  ex- 

—to  preserve   P^^^^  thereof,     (vii.)  To  preserve  the  timber  from  beiiig 

timber;  injured  or  destroyed,  and  not  to  cut,  top,  or  lop  any  of  the 

—to  weed       same  except  pollards  usually  topped,     (viii.)  To  weed  and 

— t  /  defend  the  young  quick  in  the  fences,      (ix.)  To  level  all 

ant-hills ;        mole-hills  and  ant-hills,  and  endeavour  to  destroy  all  moles 

—to  mow        and  vermin,     (x.)  Previously  to  the  month  of  August  in 

*  every  year  to  pull  up  or  mow  all  thistles,  dock,  nettles,  and 

other  weeds  growing  whether  upon  the  said  premises,  or 

upon  the  roads  or  waste  lands  adjoining  [^kere  insert  an^ 

other  special  stipulations  renting  to  cultivation  and  manage- 

menf]. 

Stipulations  in  favour  of  the  Lessor. 
—to  permit  (i.)  To  permit  the  lessor  and  his  agents  and  others  in  his 

enter  to  view  employ  at  all  reasonable  times  during  the  demise  to  enttf 
the  premises ;  to  view  the  state  and  condition  of  the  premises,  (ii.)  To 
— ^j)re8erve   pj^g^j-y^  (subject  to  the  Ghx)und  Gfeme  Act,  1880)  all  game 

and  fish  exclusively  for  the  lessor,  and  all  persons  autfao- 
— to  permit  rized  by  him ;  and  to  warn  off  trespassers,  (iii.)  To  permit 
mjUons^^""^  the  lessor  to  bring  any  action  or  other  proceeding  in  the 
against  tree-  name  of  the  lessee  against  any  person  or  persons  who  may 
lessee's  name;  trespass  in  pursuit  of  game,  on  indemnifying  the  leasee 

against  all  expense  occasioned  thereby. 

Acts  prohibited. 

—not  to  break      (i.)  NoT  to  break  up  or  convert  into  tillage  any  of  the 

pasture  ;*^^*^'  meadow  or  pasture  lands,  or  mow  any  part  thereof  more 

than  once  in  any  year,  or  mow  any  meadow  or  pasture 

land  two  years  in  succession  without  laying  and  spreading 

—not  to  out     ^^^  ^^^  mowing tons  at  least  of  good  rotten  dung 

trees,  &c. ;  on  each  acre  of  such  land,  (ii.)  Not  to  cut  down,  lop, 
oSkee^^^  or  destroy  any  timber,  (iii.)  Not  during  the  last  six 
during  the       calendar  months  to  let  off  any  herbage,  grass,  root,  crops, 

last  year ; 
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or  other  keep,  nor  to  agist  any  cattle  or  other  animalB    Pbbobdknt 

without  the  preyioos  licence  in  writing  of  the  lessor  or         * 

his  agent   [here  insert  any  other  prohibited  acts'].     And     ofapabm 
(IV.)  NOT  at  any  time  to  assign,  underlet,  or  part  with  the        tkab. 
poeeession  of  any  part  of  the  said  premises  without  the  Z^  to 
previous  licence  in  writing  of  the  lessor.  aamgn  op 

underlet ; 

Expiration  of  the  Lease. 
(i.)  To  permit  the  lessor  or  the  incoming  tenant  to  —to  permit 
enter  to  sow  with  the  spring  or  Lent  com  in  the  last  inoominj? 
year  of  the  demise,  clover,  or  grass  seeds,  and  to  give  to  ^"*t<^^  ^ 
the  lessor   ten  days'  previous  notice  in  vmtiug  of  the  seeds; 
intention  of  sowing  such  spring  or  Lent  com.     (ii.)  To  — todeUyer 
deliver  up  the  premises  and  all  buildings,  fixtures,  and  of  the  demise; 
additions    thereto   (except    such  as    the  lessee  may   be 
entitled  to  remove  under  any  Act  of  Parliament),  in  such 
good  and    tenantable   repair   as    aforesaid,  and    in  all 
respects  in  such  state  and  condition  as  shall  be  consistent 
with  the  due  performance  of  the  agreements  herein  con- 
tained,    (iii.)  To  leave  all  the  unspent  hay,  artificial  hay,  — *<>  le*^® 

..  ,  ^      ^^  J,        ,         .  ^  y  -^^  unspent  hay 

straw,  clover,  fodder,  tumips,  or  other  root  or  green  crop,  and  manure 
mnck,  dung,  and  compost  for  the  benefit  of  the  lessor  or  ^^'  the  lessor, 
fte  incoming  tenant,  who  shall  pay  a  reasonable  price  for 
the  hay,  artificial  hay,  straw,  clover,  tumips,  root,  or  other 
green  crop. 

Poicer  of  Re-entry, 

If  and  whenever  any  part  of  the  several  rents  or  sums  Proyiso  for 
hereinbefore  reserved  shall  be  in  arrear  for  twenty-one  '®'®^^^- 
days,  whether  the  same  shall  have  been  legally  demanded 
or  not,  or  if  and  whenever  the  lessee  (a)  shall  be  adjudi- 
cated bankrupt,  or  make  or  enter  into  any  composition  or 
urangement  vrith  or  for  the  benefit  of  his  creditors,  or 

(a)  I.e.,  the  person  for  the  time  being  holding  the  estate.    See 
the  interpretation  clause,  infra  y  and  Smith  v.  Qronow,  W.  N.  1891, 

m. 

26  (2) 
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Pbkobdbiit    any  execution  shall  be  leyied  upon  his  goods  or  chattels 

;        or  upon  the  premises,  or  if  and  whenever  there  shall  be  a 

OP  A  FABx     breach  of  any  of  the  agreements  by  the  lessee  herein  con- 
TBAB.        tained,  the  lessor  may  re-enter  upon  any  part  of  the  said 
premises  in  the  name  of  the  whole,  and  thereupon  the 
demise  shall  determine. 

Agreement^  by  the  Le&sor. 

Agreements         The  LESSOR  agrees  with  the  lessee  in  manner  follow- 

J^  ^     .'        ing : — (i.)  To  permit  the  lessee  on  his  paying  the  several 

enjoyment  by  rents  Or  sums  hereinbefore  reserved  or  made  payable,  and 

e  essee;       performing  and  observing  the  several  agreements  by  the 

lessee  herein  contained,  pecwjeably  to  hold  and  enjoy  tiie 

said  premises  during  the  demise  without  interruption  by 

—to  pay  tithe  the  lessor  or  any  person  claiming  under  him.     (iL)  To 

pay  all  tithe  rent-charge  payable  in  respect  of  the  said 

—to  provide     premises,     (iii.)  To  provide  within  a  reasonable  distanoe 

rough  for        from  the  said  premises  timber  in  the  rough,  bricks  and 

repairs ;  ijme  and  straw  for  thatching  necessary  for  the  repairs  to 

— ^  ^^P        be  executed  by  the  lessee,     (iv.)  To  keep  the  walls,  tiled 

in  repair;'       roofs,  and  main  timbers  of  the  said  messuage  and  of  all 

buildings  for  the  time  being  on  the  premises  in  good  ajid 

substantial  repair,  the  lessee  giving  to  the  lessor  timely 

—to  permit      notice  whenever  such  repair  is  required,     (v.)  To  permit 

t^^weof the  ^^®  lessee  to  have  the  use  of  the  stackyard,  bams,  and 

stackyard        granaries  until  the day  of  after  the  expiration 

of  the  demise,  of  the  demise  for  the  purpose  of  stacking  and  thraahing 
his  com  and  grain.  [^Rere  insert  any  other  special  atipula^ 
tiom  relating  to  acts  to  be  donCy  or  payments  to  be  made^  by 
the  lessor  or  incoming  tenant  at  the  expiration  of  the  demise.'} 

Compensation  for  Improvements. 

Improve-  ^^^  every  or  any  improvement  mentioned  in  the  3rJ 

meats  {a).        part  of  the  1st  schedule  to  the  Agricultural  Holdings  Act, 

{a)  It  is  believed  that  thiR  claufse  is  usually  dispensed  with. 
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1900y  the  lessee  shall  receive  at  the  expiration  of  the  TsEojamr 
lease,  and  there  shall  aooordingly  be  substituted  in  respect 
thereof  for  compensation  under  the  Agricultural  Holdings 
(England)  Act,  1883,  or  the  Agricultural  Holdings  Act, 
1900,  compensation  according  to  the  following  scale. 
[Eere  set  out  the  scale.'] 

Arbitration  Clause. 

Ip  any  difference  shall  arise  between  the  lessor  and  lessee  Arbitration 
,  .         _  clause 

touching  [remainder  of  arbitration  clause^  supra^  p.  370, 

inserting  after  "operation  hereof  "  the  icordsy  "or  any  price 

or  compensation  to  be  made  or  paid,  or  thing  to  be  done 

hereunder,  whether  by  virtue  of  the  express  stipulations 

hereof,  or  by  virtue  of  the  said  Acts  (a),  or  otherwise  "]. 

Interpretation  Clause. 

[SuprOj  p.  379.]     As  WITNBSS,  &C.  interpretation 

clause. 

THE  SCHEDULE  above  referred  to.  Schedule. 

(a)  See  sect.  2  of  the  Act  of  1900.  If,  as  regards  matters  pro- 
vided for  by  that  Act,  the  statutory  procedure  is  to  be  followed, 
the  words  above  directed  to  be  inserted  should  be  omitted,  and 
after  the  words  "  matter  in  difference  '*  should  be  inserted  the 
words  "  unless  relating  to  compensation  under  the  Agricul- 
tural Holdings  (England)  Act,  1883,  or  the  Agricultural 
Holdings  Act,  1900,'*  adding,  if  the  clause  as  to  improvements 
is  inserted,  "  or  compensation  substituted  for  compensation 
under  the  said  Acts."  It  is  undesirable  to  attempt  to  apply 
the  procedure  clauses  of  the  Acts  to  matters  not  within  their  pro- 
Yudons.    See  Farquharson  v.  Morgan,  [1894]  I  Q.  B.  652. 
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CIV. 

Lease  of  a  Messuage  and  Factory  hy  a  Tenakt  far 
Life  under  The  Settled  Land  Act,  18^2  (a). 

This  INDENTUEE,  made,  &o.,  BETWEEN  A.,  of,  &c. 

\ienant  for  life'},  of  the  one  part,  and  M.,  of,  &o.,  and  N., 

(a)  Under  this  Act  (Appendix  VIT.,  tn/ra,  see  also  n.  (c)  on 
pp.  152 — 154,  supra),  every  tenant  for  life  or  other  limited  owner, 
or  person  entitled  to  exercise  the  powers  given  by  the  Act  to  a 
tenant  for  life,  may  (sect.  6«  and  see  also  sects.  10  and  17)  lease  or 
(sect.  19)  join  with  co-owners  in  leasing  (as  the  case  may  require) 
the  settled  land  or  any  part  thereof,  or  any  easement,  right,  or 
privilege  over  or  in  relation  to  the  same,  for  ordinary,  or  building, 
or  mining  purposes  (see  sect.  2  (10) ),  subject  to  certain  regulations 
as  to  leases  generally  (sect.  7),  and  to  certain  special  regulations  as 
regards  building  and  mining  leases  (see  sects.  8  and  9  of  the  Settled 
Land  Act,  1882,  App.  YU.,  in/ra^  and  sects.  8  and  9  of  the  Settled 
Land  Act,  1890,  App.  XL,  infra),  such  leasing  power  extending 
(sect.  12)  to  leases  for  giving  effect  to  prior  contracts  or  covenants 
for  renewal,  or  for  confirming  void  or  voidable  leases,  and  may  also 
(sect.  13)  accept  surrenders  and  grant  new  leases,  and  (sect  14) 
grant  licences  to  copyholders  to  make  leases.  Fines  may  be  taken 
(sect.  7  (2),  see  also  sect.  4  of  the  amending  Act  of  1884,  Appendix 
Vin.,  infra),  but  must  be  paid  (sect.  22)  either  to  the  trustees  of 
the  settlement,  or  into  Court  in  the  same  manner  as  purchase- 
money,  and  in  the  case  of  a  mining  lease,  unless  a  contrary  inten- 
tion is  expressed  in  the  settlement,  a  portion  of  the  rent  must 
(sect.  11)  be  set  aside  as  capital  money,  and  dealt  with  accordingly. 
The  clauses  of  the  Settled  Land  Acts  which  relate  to  the  principEd 
mansion-house,  and  its  demesne  lands,  power  of  completion,  notice, 
entering  into  contracts,  and  dedicating  parts  of  the  settled  land, 
and  are  more  particularly  referred  to  in  the  above-mentioned  note, 
apply  to  leases  as  well  as  to  sales.  Care  must  be  taken  that  the 
requirements  as  to  notice  (see  sect.  45  of  the  Act  of  1882,  sect.  5  of 
the  Act  of  1884,  and  sect.  7  of  the  Act  of  1890)  are  attended  to,  at 
any  rate  as  regards  leases  which  would  not  take  effect  under  sect  46 
of  the  Settled  Estates  Act,  1877  (see  n.  (a)  on  p.  394,  ^tfpra).  In 
cases  where  the  term  does  not  exceed  three  years,  a  lease  may  now 
(see  sect.  7  of  the  Act  of  1890)  be  made  under  the  Settled  Land  Acts 
by  any  writing  under  hand  only,  containing  an  agreement  instead 
of  a  covenant  by  the  lessee  for  payment  of  rent. 
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of,  &0.   [^kssees]  (hereinafter  called  the  lessees),  of  the  Pbecbdest 

other  part,  witnesseth,  that  the  said  A.,  in  exercise  of         1 

the  power  hy  the  Settled  Land  Act,  1882,  for  this  purpose  b^  tenawt 
given  to  him  as  the  person  who  under  an  indenture  of 


settlement  dated  the day  of  ,  and  expressed  to  WitneaBeth. 

be  made  between   [parties],  is   beneficially  entitled  to 
possession  of  the  lands  expressed  to  be  hereby  demised 
for  his  life,  and  of  every  or  any  other  power  in  anywise 
enabling  him,  doth  hereby  demise  and  lease  unto  the  IJemise. 
lessees,  all  that  parcel  of  land  situate,  &c.,  and  also  the  ParoelB. 
messuage  or  dwelling-house,  factory,  boiler,  and  engine- 
house,  and  other  buildings  and  erections  now  standing 
thereon,  or  on  some  part  thereof,  all  which  premises  were 
lately  in  the  occupation  of  X.  Y.,  to  hold  the  premises  Habendum, 
unto  the  lessees  for  the  term  of  fourteen  years  from  the 

day  of ,  19 — ,  yielding  therefor  (a)  [reservation  Reddendum. 

of  rent  payable  quarterli/j  ut  supra,  p.  382] ;    and  the  Co^enMito 

lessees  do  hereby,  for  themselves  and  their  assigns,  and  as    ^  ' 

separate  covenants  also  each  of  them  doth,  for  himself 

and  his  assigns,  covenant  with  the  said  A.  that  the  lessees 

will  during  the  said  term  pay  unto  the  person  or  persons  —to  pay  the 

for  the  time    being  entitled   to  the   said    premises    in  taxes; 

reversion  immediately  expectant  on  the  determination  of 

the  said  term  (all  of  whom  are  hereinafter  included  in  the 

expression  the  "reversioner  or  reversioners")   the  said 

rent  on  the  days  and  in  manner  aforesaid,  and  will  [pay 

ratesy  8fc.,  ut  supra,  p.  376] ;   and  will  keep  the  said  t^^  to  keep 

messuage,   factory,   boiler,  and  engine-house,  buildings, 

erections,   and    premises    hereinbefore  demised,  and  all 

other  buildings  and  erections  which  shall  at  any  time 

daring  the  continuance  of  this  demise  be  built  or  erected 

on  the  said  parcel  of  land,  in  good  condition  and  complete 

(a)  It  is  generally  best,  especially  in  leases  granted  under  powers, 
not  to  express  to  whom  the  rent  is  payable.  See  Wh%tloch*a  Case, 
8  Beports,  69,  71.  And  now,  having  regard  to  sect.  10  (1)  of  the 
Conv.  Act,  1881  (A^).  IV.,  in/ra\  any  express  reservation  seems 
in  result  nugatory. 
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— and  to 
deliver  up  at 
the  end  of 
the  tenn. 


And  to  permit 
the  lessors  to 
enter  and 
view; 


— and  give 
notice  of  want 
of  repair ; 

— and  to 
repair  on 
notice; 

— and  to 
insure. 


Qd  prodaoe 
the  poUcj. 


Proviso  for 
re-entry. 

Covenant  by 
lessor  for 
quiet  enjoy- 
ment. 


repair,  and  well  and  suffioienily  painted,   cleansed  and 
maintcdned  in  every  respect ;  and  all  the  said  premises, 
together  with  all  other  buildings  or  erections  at  any  time 
during  the  continuance  of  this  demise  built  or  erected  as 
aforesaid,  and  all  landlord's  fixtures  which  now  are,  or  at 
any  time  during  the  continuance  of  this  demise  shall  be, 
in  or  upon  the  said  premises,  so  well  and  sufficiently  kept 
repaired,  painted,  cleansed  and  maintained  as  aforesaid, 
will,  at  the  expiration  or  sooner  determination  of  the  said 
term,  peaceably  surrender  unto  the  reversioner  or  ^eve^ 
sioners;  and  will  permit  the  reversioner  or  reveraonffs 
and  his  or  their  agents  and  workmen,  twice  in  every  year 
durifig  the  said  term,  to  enter  upon  the  said  demised 
premises,  or  any  buildings  or  erections  to  be  built  or 
erected  thereon,  to  view  the  condition  thereof ;  and  of  all 
wants  of  repair  then  and  there  foimd,  to  give  or  leave 
notice  in  writing  to  the  lessees  to  amend  the  same ;  A!n> 
will  at  their  own  expense  within  three  calendar  months 
from  the  giving  or  leaving  of  such  notice,  well  and  suf- 
ficiently amend  the  same  accordingly;  and  will  at  all 
times,  during  the  said  term,  keep  such  of  the  said  premises 
as  are  of  an  insurable  nature,  and  all  such  other  buildings 
or  erections  as  aforesaid,  insured  against  loss  or  damage 
by  fire  to  the  full  value  thereof  in  such  office  as  the  rever- 
sioner or  reversioners  shall  approve  of ;  and  will,  when 
required  by  the  reversioner  or  reversioners,  produce  the 
policy  of  such  insurance,  and  the  current  year's  receipt 
for  the  premium  thereon;  and  will  expend  all  monies 
received  in  respect  of  such  insurance  in  reinstating  or 
repairing  the    premises  destroyed  or  damaged   by  fire 
[Proviso  for  re-entn/^  ut  supra^  pp.  396,  397,  substituting 
"  lessees "  for  "  lessee  "] ;  and  he  the  said  A.,  so  far  as 
relates  to  the  acts  of  himself  and  of  all  persons  daiming 
through  or  in  trust  for  him,  or  under  the  said  indenture  of 
settlement,  doth  hereby  covenant  with  the  lessees,  that  the 
lessees,  performing  and  observing  all  the  covenants  by  the 
lessees    herein   contained,  may  hold  the  said  premises 
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hereby  demised  and  all  buildings  or  erections  to  be  built  Pbbcepbht 
or  erected  thereupon  as  aforesaid  for  the  term  aforesaid        ^^^' 

without  any  interruption  by  the  reversioner  or  rever-  bytkkakt 
doners.     Provided  alvitats,  that  unless  such  an  interpre- 


tation is  inconsistent  with  the  context  the  expression  the  ^^^^^^^ 
lessees  hereinbefore  used  shall  include  their  executors, 
administrators,  and  assigns.    In  witness,  &c.  (a). 


CV. 

Lease  o/a  Public-House.     Covenant  to  Renew.  Pbecedekt 

m  ^• 

iHIS  INDENTURE,  made,  &c.,  between  A.,  of,  &c.    oFA^i^Lio 
[lessorl  (hereinafter  called  the  lessor),  of  the  one  part,  and       ^qvse. 
B.,  of,  &c.  [^lessee"]  (hereinafter  called  the  lessee),  of  the  Parties. 

other  part,  witnbsseth,  that,  in  consideration  of  £ Witnesaeth. 

this  day  paid  by   the  lessee  to  the  lessor  (the  receipt  tion. 
whereof  the  lessor  doth  hereby  acknowledge),  the  lessor  Beoeipt. 
doth  hereby  demise  unto  the  lessee  all  that  messuage  or  ^®°""®" 

public-house  called ,  with  the  stables,  yard,  garden, 

and   out-buildings  thereunto   belonging,  situate  in  the 

parish  of ,  in  the  county  of ,  to  hold  the  premises  Habendum. 

unto  the  lessee  for  the  term  of years  from  the 

day  of  ,  19—,  yielding  therefor,   during  the  said  Reddendum. 

term,  the  yearly  rent  of  £ ,  clear  of  all  deductions,  by 

equal  half-yearly  payments  on  the day  of ,  and 

the day  of in  every  year,  the  first  of  such  pay- 
ments to  be  made  on  the day  of ,  19 — ,  and 

the  last  to  be  made  in  advance  on  the day  of 

next  preceding  the  determination  of   the  said  term  (6). 
Am)  the  lessee  doth  hereby  for  himself  and  his  assigns  Oovenants  bj 
covenant  with  the  lessor,  that  he  the   lessee  during  the  rtSiT&o.^^ 
said  term  will  [remainder  of  covenants  to  pay  rent  and 

(a)  A  oounterpart  of  the  lease  must  be  executed  by  the  lessees. 
See  sect  7  (4)  of  the  Settled  Land  Act,  1882. 
(6)  See  Bupra,  p.  375,  nn.  (a)  and  (h). 
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Pbecedkht    rateSy  8fc,^  and  hcep  in  repair,  uf  supra^  pp.  376,  377,  and  io 

1        permit  ths  lessor  to  enter  and  vietc  and  to  repair  on  three 

OF  A  puBuo    months^  notice,  ut  supra,  p.  385 ;  and  not  to  vitiate  insu- 

HOUSB,  _ 

ranee,  p.  380] ;  and  also  will  during  the  said  tenn,  so 


premises  as  a  ^^^^  ^  *^®  necessary  licences  can  be  obtained,  nee  the 

public-house  said  messuage  or  public-house  hereby  demised,  as  an  inn, 

Not  io  carry  ^^^®^>  ^r  public-house  only ;  and  will  not  carry  or  suffer 

on  any  other  to  be  carried  on  upon  any  part  of  the  said  premise  aoy 

®*  trade  or  business  other  than  the  business  of  an  innkeeper 

Not  to  do  or  maltster ;  and  will  not  do  or  suffer  to  be  done  on  the 

foiJeit^e  premises  any  act  whereby  the  licences  necessary  for  using 

licence.  the  said  messuage  as  an  inn,  tavern,  or  public-house,  may 

To  obtain  })q  forfeited  or  the  renewal  thereof  withheld  (a) ;  and  will 

renewed  v  /  * 

licences.  at  all  proper  times  endeavour  to  procure  a  renewal  of  the 

Not  to  assign,  necessary  licences  for  using  the  same  (b) ;  and  will  not, 

during  the  said  term,  assign,  underlet,  or  part  with  the 

possession  of  the  said  premises,  or  any  of  th^n,  without 

And  to  the  previous  consent  of  the  lessor;  and  also  will,  Ac 

deuver  up  the  f 

premises  and    [remainder  of  covenant  to  yield  up  the  premises,  ut  supra, 

(o)  As  to  the  terms  and  effect  of  such  a  coTenant,  see  WooUr  ?. 
KnoU,  1  Ex.  D.  124,  265 ;  Fleetwood  v.  Hull,  23  Q.  B.  D.  35,  and 
of.  Lacoii  V.  Laceby,  W.  N.  1897,  39 ;  Bryant  v.  William  Hancock 
&  Co,,  Ltd,,  [1899]  A.  0.  442.  It  is  thought  that  if  the  licence 
is  to  be  insured,  the  lessor  should  reserve  a  higher  rent,  and  insuie 
in  his  own  name.     See  Leea  v.  Whitel^y,  L.  B.  2  £q.  143. 

{b)  The  following  coyenant,  if  appropriate,  may  be  inserted  at 
this  point : — 

To  buy  «  And  will  not  during  the  said  term  buy,  receive,  sell 

fiS^^"  ^         or  dispose  of  or  permit  to  be  bought,  sold,  or  disposed  of, 

in,  on,  or  out  of  the  premises,  any  porter,  stout,  beer  or 

ale,  not  directly  and  bond  fide  purchased  of  the  firm  of 

,  Brewers  and  Maltsters  in ,  aforesaid,  or  thdr 

successors  in  business  if  able  and  willing  to  supply  the 
same  of  good  quality  and  at  the  fair  current  market  prioa" 
See  Clegg  v.  Hands,  44  Oh.  D.  603;  WhiU  v.  Southend  Hotel  Co,, 
[1897]  1  Ch.  767 ;  Birmingham  Breweries  Co.  v.  Jameson,  W.  N. 
1898,  15 ;  on  appeal,  ih.  145 ;  John  Brothers,  d:e.  Co,  v.  Holmes, 
[1900]  1  Ch.  188. 
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p.  386,  omitting  the  worck  in  brackets^  and  adding^  "  and    Pbeobdekt 

execute  and  do  all  such  acts  and  things  as  shall  be  neoes-         1 

sary  or  reasonably  desired  by  the  lessor  for  the  purpose  of    o'  ^  pubuo 

tranrferring  the  trade  and  other  licences,  or  procuring  the  '- — 

same  to  be  transferred  to  him,  or  as  he  shall  direct " ;  ^"^ 
prmsofor  re-entry y  and  covenant  by  lessor  for  quiet  enjoyment y 
ut  iupra,  pp.  377,  378],    And  also  that  the  lessor  will.  Covenant  by 
during  the  said  term  \_insure  and  produce  policy  and  receipts^  -^^ 
ntsupra,  pp.  380,  381]  ;  and  will  apply  all  monies  received  —and  to  pro- 
bj  virtue  of  such  insurance  in  reinstating  or  repairing  the  ^"°®  policy, 
premises  destroyed  or  damaged;    and  also  that  if  the  ^piyingnr- 
I^eee  shall  desire  to  take  a  renewed  lease  of  the  said  anoe  monies 

in  repairs. 

premises  for  the  further  term  of  years  from  the  And  to  renew 

expiration  of  the  term  hereby  granted,  and  of  such  desire 
shall,  prior  to  the  expiration  of  the  said  term,  give  to  the 
lessor,  or  leave  at  his  last  known  place  of  abode,  six 
calendar  months*  previous  notice  in  writing,  and  shall  pay 
the  rent  reserved  by,  and  perform  the  covenants  by  the 
lessee  contained  in,  these  presents  up  to  the  expiration  of 
the  term  hereby  granted,  he  the  lessor  will  at  the  cost  of 

the  lessee,  upon  payment  of  £ ,  by  way  of  premium, 

hy  deed,  demise  to  him  the  said  premises  for  the  further 

term  of years,  at  the  same  yearly  rent,  and  subject  to 

the  same  covenants  and  provisoes  as  are  herein  contained, 
except  this  present  covenant  (a).  {^Interpretation  clause j 
wpra,  p.  379.]     In  witness,  &c. 

(a)  As  to  what  breach  of  covenant  by  the  lessee  will  disentitle 
him  to  a  renewed  lease,  see  Job  v.  Banniattr^  2  Kay  &  J.  374 ; 
finch  V.  Underwood,  2  Ch.  D.  310;  Bastin  v.  Bidwtll,  18  Ch.  D. 
238 ;  and  as  to  the  construction  of  such  covenants  generally  with 
reference  to  conditions  precedent  £o  renewal,  Nicholson  v.  Smith, 
n  CL  D.  640. 
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Witnesseth. 


Paroela. 


Reddendam 
of  oertain 
yearly  rents. 


CVI. 

Building  Lease  under  a  Power  in  a  Marriage 
Settlement. 

This  INDENTUEE,  made,  &o.,  BETWEEN  A.,  of,  &c. 
[donee  of  the  powerjj  of  the  one  part,  and  B.,  of,  &c. 
[lessee']  (hereinafter  called  the  lessee),  of  the  other  part, 
WITNESSETH,  that  HE  the  said  A.,  in  exercise  of  a  power  for 

this  purpose  to  him  limited  by  an  indenture,  dated  the 

day  of ,  and  expressed  to  be  made  between  [parties]  j 

and  of  every  statutory  or  other  power  enabling  him  in  this 
behalf,  doth  by  this  deed  appoint  by  way  of  demise  (a)  and 
lease  unto  the  lessee,  all  that  parcel  of  land  situate  in  the 

parish  of  — — ,  in  the  county  of  ,  containing  in  the 

whole  about  acres  — —  roods,  and  delineated  and 

described  as  to  the  abuttals  and  linear  dimensions  thereof 
in  the  plan  thereof  drawn  in  the  margin  hereof,  and  therein 

coloured (6).     To  hold  the  premises  imto  the  lessee, 

for  the  term  of years  from  the  day  of , 

19 — ,  YIELDING  therefor  during  the  said  term  the  yearly 
rents  following  clear  of  all  deductions,  that  is  to  say,  for 

the  first  three  years  of  the  said  term  the  rent  of  £ ,  and 

for  the  fourth  and  every  subsequent  year  of  the  said  term 
the  rent  of  £ ,  the  said  rents  to  be  paid  by  equal  half- 
yearly  payments  on  the  24th  day  of  June,  and  the  25th 
day  of  December  in  every  year,  the  first  half-yearly  pay- 
ment of  the  said  rent  of  £ to  be  paid  on  the day 

of ,  19 — ,  and  the  first  half-yearly  payment  of  the 

said  rent  of  £ to  be  paid  on  the day  of , 

19 —  [and  the  last  payment  thereof  to  be  made  in  advance 
three  calendar  months  before  the  expiration  of  the  said 


(a)  The  words  of  the  power  should  be  adhered  to.  As  to  the 
powers  of  leasing  given  to  tenants  for  life  by  the  Settled  Land  Acts, 
eee  supray  p.  406,  and  also  p.  389,  nn. 

{b)  Where  the  land  is  registered,  see  the  parcels,  p.  142,  sujrra^ 
and  the  observations,  eupra^  pp.  100,  101. 
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term]  (a).     And  the  lessee  doth  hereby  for  himself  and    Pbbobdbrt 

his  assigns  covenant  with  the  said  A.,  that  he  the  lessee,         [ 

will  durinir  the  said  term  pay  the  said  rents  at  the  times      btjildino 

-    .  "  ,  .-I  Ml  n  •  x«  J      LEASE  U2n)KB 

and  in  manner  aforesaid ;  and  will  pay  all  existing  and       power. 
future  taxes,  rates,  assessments  and  outgoings  for  the  time  coyenante  hj 
being  payable  in  respect  of  the  premises  (b) ;  and  will  at  lessee,  to  pay 

his  own  expense  within  three  years  from  the  said ^es^ 

day  of ,  19 — ,  erect  upon  the  said  parcel  of  land,  and  —and  to  erect 

according  to  plans  and  elevations  to  be  first  approved  of  pf^^J^^^^^^ 

by  the  said  A.  or  other  the  person  or  persons  for  the  time  approved  by 

being  entitled  to  the  said  parcel  of  land  in  reversion  imme-  gionerr^' 

diately  expectant  on  the  term  hereby  granted  (all  of  whom 

are  hereinafter  included  in  the  expression  "  the  reversioner 

or  reversioners**),  or  his  or  their  agent,  twelve,  and  not 

more  than  twelve,  good  and  substantial  dwelling-houses, 

with  proper  and  suflBcient  out-buildings  and  conveniences 

thereto ;  and  will  expend  in  the  erection  of  each  house  And  to  ex- 

£ at  the  least;  and  will  construct,  complete,  and  SSd^g^a 

finish  all  the  said  houses,  erections,  and  buildings  through-  <»rtain  sum. 

out,  of  good,  sound  bricks,  mortar,  timber,  and  slates,  in  a  i^^^OTkmaA- 

good  and  workmanlike  manner;  and  also  will  at  the  like  like  manner. 

expense,  during  the  said  term,  well  and  substantially  main-  "^^  repair. 

tarn  and  keep  in  good  condition  and  complete  repair  the 

said  dwelling-houses  and  all  other  buildings  which  shall  be 

built  upon  the  said  parcel  of  land ;  and  at  the  like  expense  ^^^  ^     . 

keep  in  good  order  all  sinks,  privies,  and  drains  belonging  &c. 

to  or  draining  the  same.     [^Covenants  to  permit  reversioner 

or  reversioners  to  enter j  SfCy  and  to  repair  on  notice^  ut  supra ^ 

pp.  392, 386.]  And  also  will  within  three  calendar  months  To  insure. 

after  any  of  the  said  dwelling-houses  to  be  erected  upon  the 

premises  asaforesaid  shall  have  been  roof  ed in  and  thencef  or- 

irard  during  the  same  term  at  the  like  expense,  insure  and 

keep  insured  the  same  against  loss  or  damage  by  fire  in 

such  office  as  the  reversioner  or  reversioners  shall  approve, 

in  a  sum  equal  to  two-thirds  of  the  full  value  thereof; 

(a)  See  ntpra,  p.  375,  nn.  (a)  and  {b)* 
{b)  See  supra^  p.  372,  n.  (a). 
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And  to  pro* 
duoe  poUoies 
of  insarance. 

Not  to  cany 
on  offennve 
trades. 

To  deliver  up 
at  the  end  of 
the  term. 


AND  wiix  [^produce  policies  and  apply  insurance  tnonieSj  td 
supra,  pp.  376,  377]  ;  and  also  will  not,  at  any  time  during 
the  said  term,  carry  on  or  permit  to  be  oarried  on  upon  the 
said  parcel  of  land,  or  in  any  dwelling-house  or  building 
to  be  erected  thereon,  any  noisome  or  offensive  trade  or 
business  {a) ;  and  also  will,  at  the  expiration  or  sooner 
determination  of  the  said  term,  deliver  to  the  reversioner 
or  reversioners,  the  said  premises  with  all  dwelling-houses 
and  buildings  to  be  erected  thereon,  and  all  additions  and 
fixtures  thereto,  in  such  condition  and  repair  as  aforesaid, 
and  in  all  respects  in  such  state  and  condition  as  shall  be 
consistent  with  a  due  performance  of  the  covenants  herein- 
before contained.  \_Protiso  for  re-entry,  ut  supra^  p.  377. 
Covenant  by  the  lessor  for  quiet  enjoyment ,  ut  supra j  p.  378, 
adding  at  end^  '^or  under  the  said  indenture  of  settle- 
ment" (6).     Interpretation   clause^  supra,  p.   409.]     Lr 

WITNESS,  &c 


cvn. 


Pbboedent 

evil. 

LBUBTO 

Parties. 


Testatom. 


Lease  to  Builders  of  Houses  erected  by  Them  upon  Land 
within  t/ie  limits  of  the  Metropolitan  Building 
Acts  (c). 

This  indenture,  made  the day  of ,  19—, 

BETWEEN  A.,  of,  &c.,  and  B.,  of,  &c.  (hereinafter  oalled  the 
lessors),  of  the  one  part,  and  C,  of,  &c.,  and  D.,  of,  &o. 
(hereinafter  called  the  lessees),  of  the  other  part,  wit- 
NEssETH,  that  in  consideration  of  the  monies  which  have 
been  expended  by  the  lessees  in  the  construction  of  the 


(a)  See  nn.  (c)  (d),  p.  377,  supra, 
.    (h)  The  lessee,  if  so  required  by  the  power,  must  execute  a 
counterpart  of  this  lease. 

(c)  This  Precedent  is  inserted  as  the  form  to  be  embodied  in  the 
third  schedule  to  the  agreement,  Precedent  No.  XOIV.^  supra, 
p.  363. 
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dwelling-houses  and  hereditaments  hereinafter  demised,  Pbfci>:t>ekt 

and  in  consideration  of  the  rent  hereinafter  reserved,  and  ^^^' 

of  the  covenants  by  the  lessees  hereinafter  oontained,  the  usasb  to 

lessors  do   hereby  demise    unto   the  lessees,  all  that  ®^'°^™^- 


parcel  of  land  situate  on  the side  of  a  new  street  ^"^^• 

called Street,  in  the  parish  of ,  in  the  oounty  of 

— -,  as  the  same  is  delineated  in  the  plan  drawn  in  the 

margin  of  these  presents,  and  therein  coloured ,  and 

all  those newly  erected  dwelling-houses  now  standing 

on  part  of  the  said  parcel  of  land  and  distinguished  in  the 

said  plan  by  the  colour :  And  also  all  that  other 

parcel  of  ground  delineated  in  the  same  plan  and  therein 

coloured  ,  and  being  one  equal  moiety  of  the  said 

street  (a),  togbther  with  full  right  of  passage  for  all  Together  with 
persons,  carriages,  and  animals,  to  and  from  the  said  ^!^8^e^'^ 
first-mentioned  parcel  of  land  and  dwelling-houses  over 
the  other  moiety  of  the  said  street,  and  over  all  neigh- 
bouring {b)  streets  belonging  in  possession  or  reversion  to 
the  lessors:  And  too ei  her  with  full  right  of  passage  and  —and  right  of 
ninning  of  water  and  soil  from  the  said  first-mentioned  w^^^c.  • 
parcel  of  land  and  dwelling-houses  through  the  sewer 
which   runs  under  the    said  street,   one    equal    moiety 
whereof  is  hereinbefore  demised :   Except  nevertheless  -7«»<»ptiDg 

,  right  of  way 

AND  KE.SERV1N6  fuU  right  01  passago  over  the  said  moiety  over  street; 

hereinbefore  demised  of  the  said  street,  for  the  lessors 

and  for  all  other  persons  and  all  carriages  and  animals  to 

and  from  all  neighbouring  lands  and  houses  belonging  in 

possession  or  reversion  to  the  lessors :  And  also  full  right  —and  right  of 

of  passage  and  running  of  water  and  soil  from  all  such  5^te^&o. 

neighbouring  land  and  houses  as  aforesaid,  through  the 

sewer  aforesaid,  and   through  all  other  sewers  and  all 

drains  and  channels  in  or  under  the  said  parcels  of  land 

hereinbefore  demised,  or  either  of  them  (c) :   To  hold  the  Habendum. 

(a)  See  note  (6),  p.  412,  supra, 

{h)  Cf.  Be  Bareness  Bateman  and  Parker's  Contract ,  [1899]  1  Ch. 

m, 

(c)  See  Chadwick  v.  Marsden,  L.  E.  2  Ex.  285 ;  Wood  v.  Saunders^ 
L  R.  10  Ch.  582. 


Digitized  by 


Google 


416 


LEASES. 


PBECRBSirT 

CVIL 

LVA8ET0 
BUILDEBS. 

Reddendam 
of  oertain 
rent. 


Covenants  hy 
the  lessees ; 


— to  pay  rent ; 
—and  taxes ; 


— ^to  complete 
dwelling- 
houses; 


— to  repair; 


—to  paint; 


— to  permit 
the  lessors  to 
enter  to  view 
the  premises 
and  to  repair 
on  notice ; 

— to  insure; 


premises  unto  the  lessees,  for  the  term  of  years, 

from  the  day  of  ,  19 — :   Yielding  therefor 

during  the  said  term  the  yearly  rent  of  £ ,  dear  of  all 

deductions,  by  equal  quarterly  payments  on  the  25th  day 
of  March,  the  24th  day  of  Jime,  the  29th  day  of  September, 
and  the  25th  day  of  December  in  every  year,  the  first  of 

such  payments  to  be  made  on  the day  of ,  19 — , 

and  the  last  quarterly  payment  Isupra^  p.  382]  :  And  thlb 
lessees  do  hereby,  for  themselves  and  their  assigns,  and  as 
a  separate  covenant  each  of  them  doth  hereby  for  himself 
and  his  assigns,  covenant  with  the  lessors,  that  the  lessees 
will   during  the  said  term  pay  the  rent    hereinbefore 
reserved  on  the  days  and  in  manner  aforesaid :  And  also 
will  during  the  said  term  [pay  rates  and  taxeSy  aupra^ 
p.  376] :  And  also  will  complete  aU  the  said  dwelling- 
houses  hereinbefore  demised,  with  yards,  gardens,  fore- 
courts, offices,  outbuildings,  sewers,  and  drains,  to  the  same 
respectively,  so  that  the  same  shall  be  fit  for  habitation 
and  use,  to  the  satisfaction  of  the  surveyor  for  the  time 
being  of  the  lessors,  within  twelve  calendar  months  from 
the  date  hereof :  And  will  during  the  said  term  keep  all 
the  said  premises  (including  the  said  moiety  hereinbefore 
demised  of  the  said  street,  and  the  corresponding  moiety 
of  the  sewer  under  the  same)  in  good  condition  and  com- 
plete repair :  And  in  particular  paint  the  external  wood 
and  iron- work  thereof  in  every  fourth  year  of  the  said 
term,  and  the  ioside  wood  and  iron- work  in  every  seventh 
year  of  the  said  term,  and  both  external  and  internal  work 
once  during  the  last  three  years  of  the  said  term :  Ajn> 
will  permit  the  lessors,  and  their  agents,  surveyors,  and 
workmen  [to  enter  to  view  the  premiseSj  and  that  the  lessees 
will  repair  upon  noticey  inserting  the  plural  instead  of  the 
singular  number  both  with  reference  to  the  lessors  and  lessees^ 
supray  p.  385] :  And  will  during  the  said  term  keep  the 
said  dwelling-houses  and  all  other  buildings  and  land- 
lord's fixtures  which  may  at  any  time  be  erected  or  placed 
on  or  about  the  said  first-mentioned  parcel  of  land  insured 
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against  loss  or  damage  by  fire  in  the  sum  of  £ at    Pbeobdekt 

least,  by  a  policy  or  policies  to  be  effected  in  such  office  in         * 

the  city  of  London  or  Westminster,  as  the  lessors  shall      ^*^^  '^ 

from  time  to  time  approve :  And  will  whenever  required  — 

produce  the  policy  or  policies  of  such  insurance,  and  the  ^S^ee  i^^^ 

current  year's  receipt  for  the  premium  thereon,  to  the  receipts; 

lessors,  or  their  agent :  Akd  will  apply  all  monies  received 

in  respect  of  such  insurance  in  reinstating  or  repairing  the 

premises  destroyed  or  damaged  by  fire:   And  will  not  —not  to  cany 

cany  on  or  permit  to  be  carried  on  upon  the  said  premises  toidee^r**^^^ 

or  any  part  thereof  any  manufacture  of  an  obnoxious 

character,  or  any  noisy,  noisome,  offensive,  or  dangerous 

trade,  business,  or  occupation,  or  any  nuisance,  but  will  use 

the  same  only  as  private  dwelling-houses  or  shops,  or  for 

carrying  on  handicraft  occupations  of  a  quiet,  innoxious, 

and  inoffensive  nature  (a) :   And  will  not,  without  the  ZT^^^. 

Ucence  in  writing  of  the  lessors,  make  any  alteration  in  or  tions ; 

addition  to  any  of  the  said  dwelling-houses,  or  in  or  to  the 

elevations  thereof  respectively,  or  the  offices  or  outbuildings 

thereto  respectively  belonging :  And  will  not  assign  [under-  — »<>*  *<> . 

let,  or  part  with  the  possession  of]  the  said  premises  or  any  oB^Ucenoe ; 

part  ther^f  without  the  licence  in  writing  of  the  lessors : 

And  will  at  the  expiration  or  sooner  determination  of  the  j-f^^  ^ 

said  term  deliver  up  to  the  lessors  the  said  premises  and  premises  at 

all  fixtures  which  may  at  any  time  during  the  last ^®  ^^^ 

years  of  the  said  term  be  in  or  about  the  same,  in  such 
good  condition  and  complete  repair  as  aforesaid,  and  in 
such  state  and  oondition  as  shall  be  consistent  with  the 
due  performance  of    the  several   covenants  hereinbefore 
contwned :   Provided  always  that  if  the  said  street  a  "Proviao  that 
moiety  whereof  is  hereinbefore  expressed  to  be  hereby  repair  road 
demised,  and  the  sewer  under  the  same,  shall  wholly  or  ^J^"^^  ^ 
partially  be  adopted  by  the  local  authority  as  a  public  adoption  bj 
road   and   sewer,  then  and   thenceforth  tiie  obligation     ®P*°*"* 
under  the  covenant  in  that  behalf  hereinbefore  contained 
to  keep  the  same  in  repair  shall  cease  wholly,  or  to  the 

(rt)  See  n.  ((7),  p.  377,  supra, 
D. — c.p.  27 
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extent  to  whioh  the  same  shall  be  adopted  by  the  local 
authority  as  aforesaid:  Provided  always  that  if  and 
whenever  any  part  of  the  said  rent  shall  be  in  arrear  for 
twenty-one  days,  whether  the  same  shall  have  been  legally 
demanded  or  not,  or  there  shall  be  a  breach  of  any 
of  the  covenants  by  the  lessees  hereinbefore  contained 
(except  in  the  case  mentioned  in  the  proviso  lastly 
hereinbefore  contained),  the  lessora  may  re-enter  upon 
the  said  premises,  and  thereupon  the  said  term  of  

Coveoantby    years  shall  absolutely  determine:    And  the  lessors  do 

the  lessors  for  . 

quiet  enjoy-     hereby  covenant  with  the  lessees  that  the  lessees,  paying 

ment.  ^^  ^^  ^^^^^  ^^^  performing  and  observing  all  the  cove- 

nants hereinbefore  contained,  may  peaceably  hold  and 
enjoy  the  said  premises  duiing  the  said  term  without 
any  interruption  by  the  lessors,  or  any  person  claiming 
under  them.  [^Interpretation  clause,  supra,  p.  379,  tt^'ng 
the  plural  number  as  to  both  lessors  and  lessees,^  Jjs 
WITNESS,  &c. 


Pbboedknt 

cvni. 

XnnSQ  LBJLSB. 

Parties. 

Witneeaeth. 

Demise. 

Paroels. 


ovni. 

Mining  Lease. 

This  indenture,  made,  &c.,  between  A.,  of,  &c. 
[lessor^  (hereinafter  called  the  lessor),  of  the  one  part, 
and  B.,  of,  &c.  [lessee^  (hereinafter  called  the  lessee),  of 
the  other  part,  w^TNES8ETH,  that  the  lessor  doth  hereby 
demise  unto  the  lessee,  all  metallic  mines  and  minerals, 
open  and  hidden,  which  belong  to  the  lessor,  in  the  parish 

of  ,  in  the  county  of  (fl),   within  the    limits 

following    [description  of  limits'],  within  which   limits  a 

certain  mine  called  is  now  in  course  of  being  [or 

"has  been'*]  worked,  and  all  liberties  which  the  lessor 


(a)  As  to  mines  and  tin  streaming  works  within  the  Stannaries, 
see  The  Stannaiies  Act,  1887  (50  &  51  Vict,  c  43). 
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has  power  to   grant,  of  searching  for,  getting,  making    Pbeoedeht 
merchantable,  and  removing  the  said  metallic  mines  and       ^Z^* 
minerals,  except  and  reserved  unto  the  lessor,  all  mines  jonino  lease. 

and  ores  of  ,  and  unrestricted  liberty  for  him  and  Exception. 

his  agents,  servants,   and  workmen,  to  search  for,  get, 
make  merchantable,  and  remove  all  mines  and  ores  of 

,  and  all  clay,  stone,  earth,  and  minerals,  not  hereby 

demised,  and  to  communioate  from  and  to  any  adit  or 
working  within  the  limits  aforesaid,  to  or  from  any  adit 
or  working  beyond  the  same  limits,  and  to  examine  and 
take  plans  of  all  workings  under  this  demise ;  and  in  such 
searching  for,  communicating,  examining,  and  taking 
plans,  to  use  the  adits,  shafts,  machinery,  and  tackle  in  or 
about  the  mines  hereby  demised,  making  reasonable  com- 
pensation for  such  use  of  the  said  machinery  and  tackle, 
except  in  examining  and  taking  plans :  to  hold  the  Habendum, 
premises  hereby  demised  unto  the  lessee,  henceforth  for 

the  term  of  years ;  yielding  therefor  a  money-rent  Keddendmn. 

equal  to  one-fifteenth  of  the  monies  for  which  the  materials 
sold  shall  be  sold,  except  the  minerals  a  share  whereof  shall 
have  been  previously  rendered,  and  yielding  so  often  and 
to  such  extent  as  shall  be  required  by  notice  (the  same  to 
be  determinable  by  notice),  as  a  mineral  rent,  one-fifteenth 
of  all  materials  which  for  the  time  being  shall  have  been 
gotten  and  not  sold,  the  said  materials  to  be  made  mer- 
chantable before  sale  or  render  of  a  share  thereof ;  the  said 
money  and  mineral  rents  to  be  clear  of  all  present  and 
future  taxes,  rates,  and  assessments,  and  all  other  charges 
and  deductions  whatsoever,  and  to  be  paid  or  delivered  as 
hereinafter  mentioned.    And  the  lessee  doth  hereby  for  Covenant  by 
himself  and  his  assigns  covenant  with  the  lessor,  that 
the  lessee  will  work  the  said  mines  upon  the  cost-book  To  work  the 
and  not  the  scrip  system,  and  will,  without  delay,  make 
merchantable  all  minerals  gotten ;  and  within  reasonable  To  sell  the 
periods  during  the  said  term,  sell  on  the  said  lands,  the  JJ^JJ^  ^ 
mines  and  minerals  under  which  are  hereinbefore  demised, 
by  private  ticketings,    and  not  elsewhere  or  otherwise 

27  (2) 
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And  pay  the 
monej-rent. 


And  to  make 
equal  division 
of  the 
minerals  to 
be  divided. 


To  pay 
taxes,  &c. 


To  employ  not 
less  than 


To  maintain 
workings. 


(unless  with  consent)  all  the  said  minerals,  except  those 
in  respect  whereof  a  mineral  rent  shall  previously  have 
been  rendered;  and  will  give  ten  days'  notice  of  the 
day,  hour,  and  place  of  every  such  sale,  and  of  the 
minerals  to  be  offered  for  sale;  and  will,  within  ten 
days  after  every  such  sale,  give  a  return  of  the  mineralB 
sold  thereat,  with  their  prices  and  purchasers;  and 
WILL  immediately  after  every  such  sale,  and  before  the 
removal  of  the  minerals  sold,  pay  the  money-rent 
thereby  ascertained;  and  will,  without  intermission, 
lay  out  on  the  surface  of  the  aforesaid  lands  all  minerals 
in  respect  whereof  a  mineral-rent  shall  be  the  required 
render,  and  divide  the  same  into  fifteen  shares  of  equal 
value,  AND  give  ten  days'  notice  of  the  day,  hour,  and 
place  of  every  division,  and  immediately  after  every 
division,  render  the  mineral-rent  thereby  ascertained; 
AND  will  pay  all  present  and  future  taxes,  rates,  and 
assessments,  and  all  other  charges  and  deductions  what- 
soever, upon  or  in  respect  of  the  said  premises  hereby 
demised,  or  the  aforesaid  minerals  or  sale-monies,  or  the 
aforesaid  money  or  mineral-rents,  or  any  part  thereof 
respectively;   and  will  during  the  said  term,  with  no 

less  than  able-bodied   miners,  in    the    best   and 

most  approved  manner,  and  without  intermission,  except 
while  prevented  by  inevitable  accident  or  repairs,  try 
the  lands,  the  mines  and  minerals  imder  which  are  hereby 
demised,  and  effectually  drain  and  work  the  mines  hereby 
demised,  and  for  the  time  being  open  or  foimd,  and  make, 
erect,  and  maintain,  all  shafts,  adits,  buildings,  engines, 
machinery,  and  apparatus,  necessary  for  those  purposes; 
AND  will  not,  unless  with  consent,  drive  any  adit  within 

fathoms  of  the  extremity  of  any  of  the  said  lands ; 

AND  WILL  substantially  sustain  and  maintain  all  the 
workings  of  the  said  mines,  and  all  engines,  machineiy, 
apparatus,  buildings,  and  fixtures,  in  a  proper  course  of 
working  and  repedr,  and,  at  the  end  or  other  detennina- 
tion  of  the  said  term,  deliver  up  the  said  mines,  workings, 
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and  buildings,  in  good  condition  and  perfect  working    Prbokdsnt 

order,  imto  the  lessor,  his  heirs  or  assigns ;  and,  at  the         * 

end  of  the  said  term,  if  required  by  notice  one  calendar  miniko  lkise. 
month  or  upwards  previously  thereto,  or  upon  the  sooner  To  deliver  up 
determination  of  the  said  term,  if  required  by  notice,  ™^^^n** 
deliver  up  the  said  engines,  machinery,  and  apparatus, 
and  all  fixtures  belonging  to  the  lessee,  or  the  parts 
thereof  specified  in  such  notice,  to  the  lessor,  at  a  valua- 
tion to  be  agreed  on,  or  to  be  determined  by  two  arbi- 
trators, or  their  umpire,  in  the  usual  way;    and  will  To  keep 
dnring  the  said  time  keep  proper  books  of  account  of  the  *®®®^**' 
workings  of  the  said  mines,  and  of  the  disposal  of  the 
minerals  obtained,  and  will   keep  the  said  books  and 
the  cost-book  or  cost-books,  and  any  plans  which  may 
be  made  of  the  workings  of  the  said  mines,  on  the  lands 
aforesaid,  and  will  give  copies  of  and  extracts  from  the 
same  books  and  plans  as  shall  be  required,  and  will 
also  permit  the  said  books  and  plans  to  be  inspected  and 
copied  by  the  person  or  persons  named  in  that  behalf  in 
any  notice ;  and  will  make  good  or  make  compensation  To  make  com- 
for,  all  damage  done  by  him  the  lessee,  which  the  lessor  §^^^.^ 
or  the  lessee  is,  or  may  be  compellable  to  make  good, 
or  make  compensation  for,  and  will  indemnify  the  lessor 
therefrom,  and  from  all  expenses  in  relation  thereto;  and 
will  yiYT  assign,  or  underlet,  the  said  premises  hereby  Not  to  assign, 
demised,  or  any  part  thereof  without  consent.     And  it  Declaration  as 
IS   HEREBY    DECLARED,   that  cvcry   uotice    and    consent  J^^^^te  *^^ 
hereinbefore  mentioned,  means,  except   where  otherwise 
hereinbefore  expressed,  notice  or  consent  on  behalf  of  the 
lessor,  in  writing,  to  be  given  and  signed  by  him,  or  some 
person  authorised  by  him,  and,  in  case  of  notice,  either 
actually  delivered  to  the  lessee,  or  put  up  within  the  limits 
aforesaid ;  and  every  such  notice  shall  be  notice  to  the 
l^see;  and  every  notice,  return,  copy,  extract,  and  plan, 
hereinbefore  covenanted  to  be  given  by  the  lessee,  shall 
be  made  and  given  at  his  own  expense,  and  be  signed  by 
him  or  the  captain  of  the  said  mines,  and  shall  be  given 
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PKwamraT    to  the  Igbbot,  or  some  person  authorised  by  him  to  receive 

*       the  same:    Provided  always,  that,  on  failure  by  the 

anNiKQ  LBASK.  lesseo  to  perform  or  observe  any  of  the  covenants  herein- 
Powers  of  before  contained,  the  lessor  may  stop,  seize,  and  distrain 
entry.  ^  *^  minerals,  engines,  machinery,  apparatus,  fixtures, 
goods,  chattels,  and  effects,  in  and  about  the  mines  hereby 
demised,  or  within  the  limits  aforesaid,  and  every  distress 
there  made  take  away  and  retain  to  his  use ;  and,  if  any 
money-rent  shall  be  due,  may  sell  the  said  distress,  as  in 
common  cases  of  distress  for  rent,  and,  out  of  the  monies 
arising  thereby,  retain  such  money-rent,  and  any  further 
money-rent  which  may  become  due,  and  the  costs  of 
making,  keeping,  and  selling  such  distresses;  and  on 
every  such  failure  as  aforesaid,  or  if  the  said  premises 
hereby  demised  shall  be  assigned  or  assignable  by  means 
of  the  bankruptcy  of  the  lessee,  the  lessor  may  re-enter 
and  enjoy  the  premises  hereby  demised,  and  thereupon 
the  said  term  of  years  shall  absolutely  determine;  but 
until  any  such  failure,  or  until  the  said  premises  shall  be 
assigned  or  assignable  as  aforesaid,  the  lessee  may  enjoy 
the  said  premises  without  eviction,  or  (except  as  herein- 
before excepted  and  reserved)  interruption  by  the  lessor. 
Agreement  And  IT  IS  HEREBY  AGREED,  that  if  the  lessee  shall,  during 
futmtTLis^*  the  said  term,  perform  and  observe  all  the  covenants  and 
conditions  hereinbefore  contained  and  shall,  not  less  than 

calendar  months  before  the  end  of  the  said  term, 

deliver  to  the  lessor  an  agreement  in  writing  by  three 
responsible  persons  to  join  as  co-lessees,  and  such  persons 
shall  be  approved  of  by  the  lessor,  then  and  in  such  case 
the  lessee,  together  with  such  intended  co-lessees,  shall 
be  entitled  to  a  lease  from  the  lessor  of  the  said  premises 

hereby  demised,  for  any  term  not  exceeding  years 

from  the  date  of  these  presents,  at  the  rents  hereinbefore 
reserved,  and  imder  and  subject  to  such  covenants,  con- 
ditions, and  agreements,  as  to  the  lessor  shall  seem 
reasonable,  but  so  that  the  persons  to  whom  such  further 
lease  shall  be  granted  shaU  pay  all  costs  of  such  lease, 
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and  also   (if  required)   of  a  survey  or  plan  upon  such    Pmckdbnt 

scale  as  the  lessor  shall  require  of  the  said  premises  to  be         ' 

demised  (a).     ^Interpretation  clame^  supra,  p.   ^79.]     In  mwiyq  i>hasb. 

WITNB88,  &C. 


This 


cix. 

Lease  of  a  Colliery  and  Seam  of  Coal.  Fbecbdeot 

INDENTURE,  made  the day  of ,  19-,  of xo^i^y. 

BETWEEN  A.,  of,  &0.  (hereinafter  called  the  lessor),  of  the  ^~~: 

one  part,  and  B.,  of,  &c.,  and   C,  of,  &c.  (hereinafter 

called  the  lessees),  of  the  other  part,  witnesseth  that,  Witneaaeth. 

in  consideration  of  £ upon  the  execution  of  these 

prMents  paid  by  the  lessees   to  the  lessor  (the   receipt 
whereof  the  lessor  doth  hereby  acknowledge),  and  of  the 
rents  and  royalties  hereinafter  reserved,  and  of  the  cove- 
nants by  the  lessees  hereinafter  contained.  He  the  lessor  Demise, 
doth  hereby  demise  and  grant  unto  the  lessees.  All  that  ParcdB. 

colliery  known  as  the  Colliery,  situate  at ,  in  CoUiery,  &c. ; 

the  county  of ,  with  the  manager's  house  and  garden 

and  the  miners'  cottages  now  occupied  therewith,  and 
the  engine-house,  workshops,  offices,  pits,  fixtures,  fixed 
machinery,  pit-bank,  railway-siding,  canal-basin,  ease- 
ments and  appurtenances  belonging  thereto :   And  also  —and  mine  of 

all  that  mine  or  seam  of  coal  called  the Coal  now  ^*Jj^*!f^ 

remaining  ungotten,  within  and  under  all  those  closes,  of  land; 
parcels  of  lands,  roads,  messuages,  tenements,  and  here- 
ditaments, containing  altogether  an  area  of  acres  or 

thereabouts,  situate  in   the  parish  of  in  the  said 

county  of ,  and  delineated  on  the  plan  drawn  on  the 

back  of   the  skin   of  these  presents  whereon    the 

boundaries   are  defined   by  an  external  border  coloured 

(a)  This  clause  was  framed  for  insertion  in  leases  granted  for  short 
terms  for  the  purpose  of  searching  for  minerals ;  it  is,  of  course, 
not  a  necessary  part  of  the  Precedent  in  the  text. 
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PBECEDEirp    red:   Together  with  liberty  for  the  lessees,  without 
entering  upon  the  surface  of  any  other  of  the  said  lands 

opi-ooLLiKET.  except  the  parcels  of  land  containing or  thereabouts 

—with  liberty  lying  on  the  south  side  of  the Railway,  and  coloured 

8ame*^4oiit  V^^^o^  ^^  ^'^  s^id  ^hji^  and  without  entering  upon  or 
entering  upon  disturbing  any  existing  or   future  building  on  the  said 
except  of        parcels  of  land  coloured  yelloit^  to  work,  get,  carry  away, 
certain  part;    i^^^  dispose  of  the  said  mine,  or  seam  of  coal  hereby 
demised   (hereinafter  referred  to  as  the   demised  mine), 
and  also  any  adjacent  or  other  coal  or  ironstone  of  which 
they  are  or  may  become  the  owners  or  lessees,  and  whether 
—and  to  erect  now  belonging  to  the  lessor  or  to  any  other  person  :  And 
engines,  &o. ;  |^j,  ^^  purposes  aforesaid  upon  the  surface  of  any  of  the 
said  parcels  of  land  coloured  yellow^  to  sink,  erect,  make, 
maintain,  and    use   any  pits,  engine-houses,   buildings, 
coke-ovens,  iron-furnaces,  iron-works,  brick-kilns,  roads, 
railways,  reservoirs,  watercourses,   basins,    wharves,  en- 
gines, and  machinery,  and  to  deposit,  bank,  make  into 
coke,  bum,  smelt,  convert,  and  manufacture  the  produce 
of  the  demised  mine,  or  any  other  coal  or  any  ironstone, 
and  to  dig  and  get  brick-earth  and  sand,  and  to  make  and 
bum  the  same  into  bricks  to  be  used  in  and  about  the  said 
colliery  and  mine,  but  not  elsewhere,  and  to  construct, 
make,  maintain,  and  do  all  other  works  and  things  which 
— andtocarry  maybe  necessary  or  convenient:  And  below  the  surface 
^nnd^orks.  0^  ^U  the  said  lands  included  within  the  said  red  border 
(whether  coloured    yellotjo  or  not),  to  make,    maintain, 
and  use  any  necessary  or  convenient  undei^round  works 
Exception  of    whatsoever:    Except  and  reserving  nevei-theless  unto 
^of^pk?,"    ^^^  ^^^^^  sufficient  pillars  and  bulwarks  of  ooal  at  the 
bottom  of  and  round  the  walls  of  each  of  the  existing  pits 
and  of  any  new  pit  which  may  be  sunk  to  the  demised 
—and  of  80      mine,  and  so  much  (if  any)  of  the  rest  of  the  coal  iiierein 
ma^^  in*^'  as  he  shall  remove  in  sinking  to,  working  or  getting  any 
sinking  to       of  the  other  mines,  or  shall  desire  to  retain  as  a  support 
j^     ^    *     for  any  pit  he  may  sink  to  any  such  other  mine :  And 
of  right  of       ALSO  the  right  of  sinking  to,  working,  getting  and  carrying 
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away  all  or  any  of  the  mines,  minerals  and  substances  in    Pmoedent 

or  under  the  said  lands  other  than  the  demised  mine,  and         ; 

for  those  purposes  to  sink,  make,  erect,  and  use  all  such  oip^coujosy. 
pits,  buildings,  engines,  machinery,  roads,  works,  and  working 
conveniences  upon,  through,  or  under  all  or  any  of  the 
same    lands,    and  over,    under,    or    across  any   of    the 
roads,  ways,  levels,  and  workings  of  the  lessees  or  their 
assigns  as  shall  be  necessary  or  expedient,  so  that  such 
roads,  ways,  levels,  and  workings  be  not  unnecessarily 
injured :    To  hold  the  premises  unto  the   lessees,  but  Habendum, 
subject  to  the  rights  (if  any)  of  the Railway  Com- 
pany, and  of  the Canal  Company  in  so  much  of  the 

said  coal  as  is  under  or  required  for  the  support  of  the 

said  railway  and  canal  respectively,  for  the  term  of  

years,  from  the   day  of  ,   19 — :    Yielding  Eeddendum; 

therefor   during  the  said  term  on  the  day  of  

in  each  year,  the  rents  and  royalties  hereinafter  specified 

(that  is  to  say).  In  respect  of  the  demised  mine,  a  footage  —of  footage 

rent  after  the  rate  of  £ for  every  acre  in  extent  being        * 

one  foot  in  thickness  (and  so  on  in  proportion  for  every 
less  quantity  than  an  acre  and  for  any  greater  or  less 
thickness  than  one  foot),  of  coal  gotten  during  the  pre- 
ceding six  calendar  months :    And  in  case  the  lessees  —and  of 
shall  not  in  any  half-year  get  such  a  quantity  of  the  said  h^^^iy 
coal  as  according  to  the  said  footage  rent  will  produce  a  mine-rent; 

clear  half-yearly  minimum  rent  of  £ ,  then  such  a 

sum  as,  together  with  the  footage  rent  payable  for  the 
coal  actually  gotten  during  the  preceding  half-year,  will 

amount  to  the  said  minimum  rent  of  £ :    And,  in  —and  of 

respect  of  the  right  of    outstroke  from   other  mines,  a  JlJ'i^i^;^ 
royalty  after  the  rate  of per  ton  of  twenty  hundred- 
weight, for  all  the  coal,  minerals,  and  substances  brought 
to  surface  during  the  preceding   six  calendar  months: 
And   in   respect  of    the   liberties  hereinbefore   granted  —and  of 
relative  to  the  surface  of  the  said  parcels  of  land  coloured 

f/eliowy  a  half-yearly  rent  after  the  rate  of  £ for  every 

statute  acre  (and  so  in  proportion  for  any  less  quantity), 


surfaoe  rent. 
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Pbeoedent 
CIX. 

OF  ▲  OOLLIEBT. 


Provision  for 
ascertaining 
the  rent  by 
underground 
measurement. 


claose. 


Power  of 
distress. 


now  or  at  any  time  occupied,  such  last-mentioned  rent  to 
continue  payable  until  the  rent-day  next  after  the  l«md  in 
respect  whereof  the  same  shall  be  payable  shall  have 
been  cleared,  even  if  such  land  shall  not  be  cleared  until 
after  the  expiration  or  sooner  determination  of  the  said 
term:  the  said  several  rents  and  royalties  to  be  paid 
clear  of  all  deductions :  And  it  is  hereby  agreed  that, 
for  the  purpose  of  ascertaining  the  amount  of  mine-rent 
payable  from  time  to  time  under  the  reservation  of  rents 
hereinbefore  contained,  coal  which  shall  be  found  un- 
workable or  imsaleable  shall  not  be  taken  in  account,  and 
the  measurements  shall  be  made  imderground,  and  the 
acreage  or  superficifd  measure,  and  the  thickness  of  the 
coal,  shall  be  taken  and  measured  at  right  angles  to 
one  another  so  as  to  ascertain  the  true  cubical  contents 
of  the  mine  gotten :  Provided  always,  and  it  is  hereby 
agreed  that,  if  in  any  half-year  the  lessees  shall  not 
actually  get  from  the  demised  mine,  such  a  quantity  of 
coal  as,  according  to  the  footage  rent  hereinbefore  reserved, 

would  have  produced  a  half-yearly  rent  of  £ ,  and 

shall  in  any  subsequent  half-year  or  half-years  ^et  there- 
from such  a  quantity  of  coal  as  at  the  footage  rent  afore- 
said would  produce  a  half-yearly  rent  exceeding  £ 

they  shall  not  be  liable  to  pay  any  rent  for  so  much 
of  the  surplus  coal  gotten  as  at  the  footage  rent  afore- 
said would  make  up  the  deficiency  {a)  :  Provided  alwa^ts 


Reddendum 
of  certain 
rent  for 
bricks; 


(a)  The  following  somewhat  different  mode  of  framing  the  red- 
dendum and  average  clause  (taken  from  a  lease  of  a  brickfield)  is 
slightly  more  convenient  where  a  royalty  per  ton  gotten  or  gotten 
and  removed  instead  of  a  footage  rent  is  reserved : — 

"  Yielding  therefor  during  the  said  term  the  certain 

yearly  rent  of  £ for bricks,  whether  such  number 

of  bricks  shall  be  yearly  manufactured  on  the  said 
premises  or  not,  during  each  year  of  the  said  term,  such 
rent  of  £ to  be  payable  by  two  equal  half -yearly  pay- 
ments in  each  year  on  the day  of and  the 
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and  it  is  hereby  agreed  that,  if  any  part  of  the  rents    Peeoedbnt 

or  royalties  hereby  reserved,  shall  be  in  arrear  for  twenty-         ; 

one  days,  whether  the  same  shall  have  been  legally  ofacolliebt. 
demanded  or  not,  the  lessor  may  enter,  seize,  and  distrain 
and  sell  and  dispose  of,  in  the  same  manner  as  landlords 
may  for  rent  in  arrear,  the  ooal,  engines,  machinery, 
railways,  plant,  oattle,  implements,  utensils,  gear,  and 
chattels,  or  any  part  thereof  respectively  belonging 
to  the  lessees  within  or  upon  any  part  of  the  said 
premises  or  any  mine  or  mines  for  the  time  being 
worked  in  connection  therewith  lying  within  or  under  any 
adjoining  or  neighbouring  lands,  and  out  of  the  monies 
arising  from  the  sale  of  any  such  distress  or  distresses 
may  satisfy  all  such  arrears  then  due,  together  with  the 
expenses  of  or  incident  to  any  such  distress  or  sale,  ren- 


day  of ,  and  the  first  payment  thereof  to  be  made  on 

the day  of ,  19 — :  And  yielding  over  and  above  —and  of 

the  said  certain  yearly  rent,  the  further  rent  or  royalty  of  !^^*^r*^  ooo 
— «.  for  every  thousand  bricks  manufactured  on  the  said  bricks  above 

premises  over  and  above  the  said  quantity  of ;   the        ' 

Baid  further  rent  or  royalty  to  be  payable  on  such  of  the 
said  half-yearly  days  hereinbefore  mentioned   as   shall 
happen  in  any  year  next  after  the  said  bricks  shall  have 
been  burnt  ready  for  delivery  :  Provided  always,  and  it  Average 
is  hereby  agreed,  that  if  in  any  year  or  years  of  the  s«dd  ^'^• 
term  the  lessee  shall  not  actually  manufacture  from  and 

out  of  the  said  premises  the  full  quantity  of bricks, 

he  may,  in  any  one  or  more  of  the  [next]  succeeding 
[three]  years  in  which  more  than  that  quantity  of  bricks 
shall  be  manufactured,  manufacture  from  and  out  of  the 
said  premises  without  paying  any  further  rent  or  royalty 
for  the  same,  enough  bricks  to  make  up  the  deficiency." 

It  should  be  here  observed  that  the  lease  contained  a  covenant  by 
the  lessee  to  make  only  bricks  of  the  common  sizes. 
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Peecbdknt 
CIX. 

OF  ▲  COLLIEBT. 


Covenants  by 
the  lessees; 

— to  pay 
rents; 

— and  taxes ; 


— to  get 
enough  coal 
to  piodace 
the  minimum 
half-yearly 
rent; 


— to  keep  the 
iron  tabing  in 
pita  in  repair ; 


— to  work  the 
mine  without 
interruption ; 


— ^to  leave 
pillars  at 
bottom  of 
each  pit; 


— to  use 
bricks  for 
colliery  pur- 
poses only; 


dering  the  overplus  (if  any)  unto  the  lessees  (a) :  And 
THE  LESSEES  do  hereby,  for  themselves  and  their  assigns, 
covenant  with  the  lessor,  That  the  lessees  will  during 
the  said  term  pay  to  the  lessor  the  several  rents  and 
royalties  hereinbefore  reserved  on  the  days  and  in  the 
manner  hereinbefore  appointed  for  the  payment  thereof, 
clear  of  all  deductions:  And  pay  all  existing  and  future 
taxes,  rates,  assessments,  and  outgoings  of  every  descrip- 
tion for  the  time  being  payable  either  by  landlord  or 
tenant,  in  respect  of  or  charged  upon  the  premises,  or  of  or 
upon  the  rents  hereby  reserved,  or  any  land,  erection,  or 
work  entered  upon,  erected,  or  made  imder  or  by  virtue  of 

these  presents :  And  will,  before  the day  of ,  19— 

\_six  calendar  months  from  the  commencement  of  the  term^,  and 

afterwards  half-yearly  before  every  subsequent  day 

of and of [^the  rent  days]^  during  the  said 

term,  get  such  a  quantity  at  least  of  the  said  coal  as 
according  to  the  footage  rent  hereinbefore  reserved  will 

produce  a  clear  half-yearly  rent  of  £ \the  tninimttm 

rent'] :  And  will,  during  the  said  term,  keep  the  iron 
tubing  with  which  a  portion  of  each  of  the  two  existing 
pits  is  cased  in  the  present  position  thereof,  and  in  thoiougk 
repair  and  watertight,  and  will  not  suffer  water  to  flow  iido 
the  workings :  And  will,  during  the  said  term  yigoioosly, 
and  without  any  voluntary  intermission,  and  &irly,  and  in 
a  regular,  workmanlike  manner,  and  according  to  the  most 
approved  principles,  work  the  demised  mine,  and  get  and 
raise  the  coal  fully  and  clearly  before  them:  And  will, 
during  the  said  term,  and  at  the  expiration  or  sooner  dete^ 
mination  thereof,  leave  sufficient  pillars  and  bulwarks  of 
coal  at  the  bottom  of  and  round  the  walla  of  each  of  the 
existing  pits,  and  of  any  new  pit :  And  will  use  only  for 
colliery  purposes,  or  in  building  on  the  said  lands  odoured 
yelloWy  all  bricks  made  under  the  liberties  hereinbefore 

(a)  It  would  seem  that  this  power  (being  part  of  a  mining  leaae) 
is  valid  under  sect.  6  of  the  Bills  of  Sale  Act,  1878,  without  regis- 
tration.   See  Be  Baimdwood  Colliery  Company,  [1897]  1  Ch.  873. 


Digitized  by 


Google 


LEASES.  '  429 

granted,  and  will  not  sell  or  remove  any  brick-earth  or    Prkobdknt 

sand  dug  from  the  same  lands  or  any  bricks  made  there-         [ 

from :  And  will  during  the  said  term  keep  in  good  repair  qfaqollieby. 
and  condition  the  private  or  occupation  road  on  the  lands  —to  repair 
of  the  lessor  leading  to  the  said  ooUiery  from  the  road  ^^^''"' 

leading  from to :  And  effectively  fence  off  such  _to  fence  off 

parts  of  the  said  lands  coloured  yellow  as  are  or  shall  be  ^^^  ^^^^  ^^' 
used  for  any  of  the  purposes  of  these  presents  from  the  purpoeee ; 
adjoining  lands,  and  hang  sufficient  gates  in  the  fences  for 
the  convenient  passing  and  repassing  of  the  owners  or 
occnpiers  of  the  said  adjoining  lands,  who  and  whose  ser- 
vants and  workmen  shall  always  be  at  liberty,  whether  on 
foot  or  on  horseback  and  with  or  without  horses,  cattle, 
carts,  and  carriages,  to  pass  and  repass  through  such  gates, 
and  over  and  across  all  ways  or  roads,  doing  thereby  as 
little  damage  as  may  be :  And  will,  during  the  said  term, 
keep  the  said  fences  and  g%tes  in  such  repair  as  aforesaid : 
And  will  make  reasonable  compensation  to  every  tenant  —to  make 
and  occupier  of  any  of  the  said  lands  which  may  be  taken  to1b«M^  ot 
or  used  for  colliery  or  other  purposes  by  the  lessees  for  snrface-landa; 
all  loss  or  damage  he  may  sustain  thereby:  And  will  Tl^i^^ 
indemnify  the  lessor  against    all    liability  for    loss  or  leesor; 
damage  done  by  the  lessees  to  or  on  tiny  lands  of  the 
lessor:  And  will  during  the  said  term  at  the  like  expense  — *<> repair 
keep  and  uphold  the  said  manager's  house,  miners'  cot-  ^'^S^®**     '' 
tages,  engine-house,  workshops,  offices,  buildings,  pits, 
pit-bank,  railway-siding,  canal-basin,    fixed    machinery, 
and   fixtures   hereinbefore   demised,  and    all    additions 
thereto  respectively  (hereinafter  collectively  referred  to 
as  the  demised  plant  and  additions  thereto),  and  all  new 
buildings,  pits,  railways,  roads,  reservoirs,  works,  fixed 
machinery  and  fixtures,  which  shall  during  the  said  term 
be  erected  or  placed  on  the  said  lands  coloured  t/elloto 
(hereinafter  collectively  referred  to  as  new  works),  in 
good  and  substantial  repair  and  working  order :  And  will  —to  deliyer 

on  the day  of r,  19 — ,  and  afterwards  on  every  ^^^J^jff ^ 

subsequent  half-yearly  rent-day,  or  within  twelve  days  yearly; 
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FfiBGEDBNT 
OIX. 

OF  ▲  OOLLIEBT. 


— ^whioh  are 
to  be  oon- 
olasiYe  unless 
error  notified 
within  six 
calendar 
months; 
— to  permit 
the  lessor  to 
enter  to  view 
the  premises; 


— to  deliver 
u^  the  pre- 
mises at  the 
end  of  the 
term; 


afterwards,  make  and  deliver  to  the  lessor,  or  his  agent, 
a  just  account  in  writing,  signed  by  the  lessees,  of  tiie 
quantity,  thickness,  and  cubical  contents  of  the  coal  gotten 
from  the  demised  mine  in  the  preceding  half-year,  Am) 
of  the  weight  of  the  coal,  minerals,  and  other  substances 
brought  to  surface,  by  means  of  the  existing  pits,  or  any 
new  pit  on  the  said  lands  included  in  the  said  plan,  from 
any  other  land,  with  all  proper  details,  and  also  a  ooirect 
plan  and  admeasurement  drawn  upon  a  scale  of  not  less 

than inches  to  an  acre,  and  similarly  signed,  of  the 

surface  of  the  land  under  which  the  demised  mine  shall 
have  been  gotten :  the  said  accoimts,  plans,  and  ad- 
measurements respectively  to  be  binding  upon  the  lessees, 
imless  some  manifest  error  shall  appear  therein  and 
shall  be  notified  by  them  in  writing  to  the  lessor  within 
six  calendar  months  after  the  delivery  thereof :  And  will 
permit  the  lessor  and  his  agents  and  other  persons 
employed  by  him  at  aU  times  during  the  said  term  to 
enter  upon  the  said  lands  coloured  yellow^  and  into  any 
buildings  or  works  thereon,  and  exjumine  the  state  and 
condition  thereof,  and  descend  and  pass  into  and  through, 
and  ascend  from  the  demised  mine,  and  to  view  the  state 
and  condition  of  the  said  mine,  and  of  the  workings 
thereof,  and  make  admeasurements  and  diallings,  and 
for  any  such  purpose  to  have  the  assistance  of  the  colliers 
and  workmen,  and  at  all  reasonable  times  during  the 
said  term  to  inspect  and  take  copies  of  all  plans,  books, 
accounts,  vouchers,  papers,  and  writings  of  the  lessees: 
And  wiU  at  the  expiration  or  sooner  determination  of  the 
said  term,  deliver  up  to  the  lessor  the  demised  mine  so 
far  as  imgotten,  and  the  demised  plant  and  additions 
thereto  and  new  works  (except  such  as  shall  be  removed 
by  the  lessees  under  the  provisions  hereinafter  contained), 
in  such  good  and  substantial  repair  and  working  order  as 
aforesaid,  and  in  all  respects  in  such  state  and  condition 
as  shall  be  consistent  with  the  due  performance  of  the 
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several    oovenants    hereinbefore    contained :    And    will    Peboedknt 

within  twelve  calendar  months  after  the  expiration  or         ; 

sooner  determination  of  the  said  term,  either  clear  so  opa.ooijjbby, 
much  of  the  said  lands  coloured  yellow  as  shall  have  been  —and  to  dear 
used  by  the  lessees  by  virtue  of  these  presents  from  coal  ^^bSf  &c. 
slack  and  rubbish,  and,  if  required,  from  all  roads  and  and  restore 
works  which  shall  have  been  made  thereon  by  the  lessees 
by  virtue  of  these  presents,  and  restore  the  surface  and 
fences,  or  pay  compensation  for  the  same  after  the  rate 

of  £ per  acre,  and  so  in   proportion  for  any  less 

quantity :  And  it  is  hereby  agreed  that  it  shall  not  be  Lesseee  not  to 
lawful  for  the  lessees  during  the  said  term  or  at  or  after  i^^^or  fix- 
the  expiration  or  sooner  determination  thereof,  without  tares  deniised 
the  previous  licence  in  writing  of  the  lessor,  to  take  down  lessor's 
or  remove  any  or  any  part  of  the  demised  plant  and  ^^'^^^^J 
additions  thereto  and  new  works,  but  it  shall  be  lawful 
for  the  lessees  at  or  within  twelve  calendar  months  after 
the  expiration  or  sooner  determination  of  the  said  term, 
to   sell  and    to    remove    all   engines,  machinery,  rails,  — bntmaj 
sleepers,  ropes,  plant,  and  materials  belonging  to  them,  Jwu^i^y^^ 
first  giving  the  lessor  the  option  of  purcharing  all  or  any  and  plant, 
part  thereof,  at  such  a  price  as  the  same  woidd  fairly  be  the  iSror^e 
worth  at  the  time  of  giviug  such  option  for  the  pm^se  ?^^  ?J 
of  removal,  such  price  if  the  parties  differ  to  be  settled  seliiog  price. 
by  arbitration  under  the  provision  hereinafter  contained, 
and  so  that  the  lessor  shall  be  entitled  to  set  off  his 
purchase-money   wholly  or  pro  tanto  as  the   case  may 
admit  against  any  monies,  costs,  damages,   or  expenses 
which  may  then  be  due  or  owing,  or  recoverable  from, 
or  payable  by  the  lessees  under  any  of  the  reservations  or 
oovenants  herein  contained :  Provided  always  nevertheless  Lessees  to 
that  the  lessees  shall,  if  required,  at  the  expiration  or  ^y^tnT"^^ 
sooner  determination  of  the  said  term,  take  down  all  or  which  the 
any  of  the  engine-houses,  offices,  and  buildings  which  i^^I^^Sem 
may  then  be  on  the  said  lands  coloured  yellow^  and  dress  *<>  ^k®  down, 
and  clean  the  bricks  and  materials  thereof,  and  stack  the 
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re-entry. 


Fbecedsztf    same  on  the  said  land  for  the  use  of  the  lessor  (a): 

Provided  also  that  if  and  whenever  any  part  of  the  rents 

opi-ooLLiBBT.  and  royalties  hereinbefore  reserved  shall  be  in  arrearfor 

Proviso  for      days,  or  there  shall  be  a  breach  of  any  of  the 

covenants  or  agreements  by  the  lessees  herein  contained, 
or  the  lessees  shall  enter  into,  make  or  execute  any 
composition  with,  or  assignment  for  the  benefit  of  their 
creditors,  or  in  any  manner  become  bankrupt,  or  being 
a  company  shall  enter  into  liquidation,  whether  com- 
pulsory or  voluntary  (6),  the  lessor  may  re-enter  upon 
any  part  of  the  demised  mine  and  premises  in  the  name 

of  the  whole,  and  thereupon  the  said  term  of yean 

shall  absolutely  determine,  without  prejudice  nevertheless 
to  the  recovery  of  any  rent  or  other  money  then  due  or 
owing  or  to  any  right  of  distress  or  action  that  may  have 
arisen  under  these  presents  prior  to  such  re-entry :  And 
THE  LESSOR  doth  hereby  covenant  with  the  lessees,  That 
they,  paying  the  rents  and  royalties  hereby  reserved  and 
made  payable  at  the  times  and  in  the  manner  herein- 
before appointed  for  payment  thereof  respectively,  and 
performing  and  observing  all  the  covenants  and  agree- 


Govenant 
by  lessor ; 


ProviBO  for 
surrender  of 
premises 
when  all  the 
workable  and 
marketable 
ooal  has  been 
gotten. 


(a)  The  following  is  a  power  of  surrendering  the  lease  when  all 
the  workable  coal  is  exbausted : — 

"  Provided  always,  and  it  is  hereby  agreed  that,  if 
before  the  expiration  of  the  said  term  the  whole  of  the 
workable  and  marketable  coal  hereinbefore  demised, 
except  such  part  thereof  as  it  shall  not  be  incumbent 
upon  the  lessees  to  get  and  which  they  shall  permanently 
leave  ungotten,  shall  have  been  gotten,  it  shall  be  lawful 
for  them,  having  paid  the  rents  hereby  reserved,  and  per- 
formed and  observed  the  several  covenants  and  agreements 
herein  contained  up  to  the  time  of  the  surrender,  to 
surrender  the  said  premiBes  unto  the  lessor." 

{b)  See  Horsey  EsiaU,  Limited  v.  Steiger,  [1898]  2  Q.  B.  269; 
[1899]  2  a  B.  499 ;  Ewart  v.  Fryer,  [1901]  1  Oh.  499 ;  [1902] 
A.  C.  187. 
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ments  by  the  lessees  herein  contained,  may  peaceably    Pbbckdtot 

and  quietly  hold,  use,  occupy,  and  enjoy  tiie  premises        ; 

hereinbefore  demised  and  granted,  subject  as  hereinbefore  ogi-ooLLiBBT. 

expressed,  during  the  said  term  of  years,  -without  —for  quiet 

any  interruption  or  disturbance  by  the  lessor,  or  any  «nioy™«^<^- 

person  lawfully  claiming  any  estate  in  the  same  premises 

or  any  part  thereof,  through  or  under  him :   Provided  Artitratioa 

ALWAYS  and  it  is  hereby  agreed  that  if  any  difference 

shall  arise  between  the  lessor  and  the  lessees  touching 

[remainder  of  arbitration  clamCy  supra ^  p.  370].     Provided  Interpretation 

ALWAYS  that   the  expression  "  the  lessor "  hereinbefore  ^  '^' 

uaed  shall,  wherever   the    context  requires    or    admits, 

inohde  his  heirs  and  assigns,  and  the  expression  *'the 

leasees"  hereinbefore  used  shall,  wherever  the  context 

requires  or  admits,  include  their  executors,  administrators, 

and  assigns  (a).     In  witness,  &c. 

(a)  In  a  necessarily  lengthy  instrument  of  this  description,  it  is 
sometimes  convenient  to  place  each  clause  in  a  separate  paragraph, 
and  also  (whether  the  system  of  paragraphs  be  adopted  or  not)  to 
^Te  a  marginal  abstract,  which  may  be  taken  from  that  given  in 
the  margin  of  the  Precedent.  If  such  an  abstract  be  placed  in  the 
iQAigm  of  the  instrument,  it  will  be  well  to  add  the  following 
clause : — 

"Pbovidbd   also  [always]    that   the    marginal   notes  Marginal 
respectively  placed  opposite  the  several  clauses  of  these  ^©ot^e 
presents,  and   indicating  or  purporting  to  indicate  the  oonstruotion. 
contents  or  objects  of  such  clauses  respectively,  shall  not 
^  taken  as  part  of  these  presents,  or  in  any  manner  affect 
tie  construction  hereof,  or  of  any  clause  or  thing  herein 
contained." 


28 
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Pbbobdbmt 

ox. 

BTHOBTaAGBB 

A2n> 
]C0BTOA0OB(a). 

Parties. 
Testatum. 


FroTiBotliat 
rent  shall  be 
paid  to  the 
mortgfagor 
until  notioe 
by  the 
mortgagee. 


Power  for 
mortgagor  to 
enter  and 
distrain. 


Ooyenants 
bjr  lessee; 


ex. 

Leasb  by  a  Mortgagee  and  Mortgagor. 

This  INDENTUEE,  made  the  day  of  , 

19 — ,  BETWEEN  A.,  of,  &c.  [mortgagee]^  of  the  first  part, 
B.,  of,  &c.  [mortgagoi'\  of  the  second  part,  and  C,  of, 
&c.  (hereinafter  called  the  lessee),  of  the  third  part, 
WITNESSETH  that  the  said  A.,  at  the  request  of  the  said 
B.,  and  according  to  his  estate,  and  interest,  doth  hereby 
demise,  and  the  said  B.  doth  hereby  demise  and  confiim 
unto  the  lessee  [Parc^fe,  Habendum^  Reddendum^  p.  374, 
supra]  :  Provided  always  that  in  the  meantime,  and 
until  the  said  A.,  his  heirs  or  assigns,  shall  require 
the  payment  of  the  said  rent  to  him  or  them,  and  give 
to  the  lessee,  or  leave  at  or  upon  the  said  premises  a 
notice  in  writing  requiring  such  payment,  the  said  rent 
shall  be  paid  to  the  said  B.,  his  heirs  or  assigns,  and  bis 
or  their  receipts  shall  be  sufficient  discharges  for  the 
same :  Provided  also  that  if  at  any  time  prior  to  such 
notioe  having  been  given  or  left  as  aforesaid,  any  part  of 
the  said  rent  shall  be  in  arrear  for  twenty-one  days, 
whether  legally  demanded  or  not,  the  said  B.,  his  heirs 
and  assigns,  may  enter  and  distrain  upon  the  said  premises 
for  the  arrears  of  the  said  rent,  and  dispose  of  the  distress 
or  distresses  then  and  there  found  as  landlords  may  by 
law  do  for  rent  in  arrear,  to  the  intent  that  thereby  the 
arrears  so  due  and  all  costs  occasioned  by  the  said  rent 
being  so  in  arrear  may  be  satisfied  {b) :  And  the  lessee 
doth  hereby  for  himself  and  his  assigns  covenant  with 


(a)  Sect.  18  of  the  Cony.  Act,  1881,  App.  IV.,  infra  (the  opera- 
tion of  which  is  often  excluded),  applies  only  to  the  particular 
leasee  specified  in  sub-sect.  3,  and  mortgagors  are  sometiines 
unwilling  to  give  general  extended  powers  under  sub-sect.  14. 

{h)  In  the  absence  of  such  a  power  of  distress,  the  mortgagor, 
not  being  the  legal  reyersioner,  cannot  distrain.  See,  howerer, 
the  Oonv.  Act,  1881  (App.  IV.,  infra),  ss.  10  and  11. 
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the  said  A.  and  idso  as  a  separate  oovenant  with  the  said    Pbeobdbrt 
B.,  that  the  lessee  will,  during  the  said  term,  pay  unto         ^^' 
the  said  B.,  his  heirs  or  assigns,  until  such  notice  as  bt  mortoaosi 
aforesaid  shall  have  been  given  or  left  by  the  said  A.,  his    mobtoaoob^ 
heirs  or  assigns  as  aforesaid,  and  thenceforth  unto  the  _to  pay  ronk 
said  A.,  his  heirs  or  assigns,  the  said  rent  her^inbefore 
reserved   [remainder  of  lessee' 8  covenant  to  pay  rent  and 
other  covenants^  p.  376,  mpra.     Insurance  to  be  in  such 
office  "as  the  person  or  persons  for  the  time  being  in 
receipt  of  the  said  rent  by  virtue  of  the  reservation  and 
proviso  hereinbefore  contained  shall  approve,"  and  policy 
to  he  produced  to  "  the  said  A.,  his  heirs  or  assigns,  or 
the  said  B.,  his  heirs  or  assigns,"  no  alteration  to  be  madcy 
supra^  pp.  385,  417,  without  consent  of  "the  person  or 
persons  for  the  time  being  in  receipt  of  the  said  rent  as 
aforesaid,"  power  to  enter  to  view,  supra,  p.  377,  to  be 
given  to  "  the  said  A.,  his  heirs  and  assigns,  and  also  the 
said  B.,  his  heirs  and  assigns,"  any  licence  required  to  be 
described  as  "the  previous  licence  in  writing  of  the  said 
A,  his  heirs  or  assigns,  and  also  of  the  said  B.,  his  heirs 
or  assigns,  until  such  notice  as  aforesaid  shall  have  been 
given  by  the  said  A.,  his  heirs  or  assigns,"  or  if  con- 
venient, "  of  the  person  or  persons  for  the  time  being 
in  receipt  of  the  said  rent  as  aforesaid,"  premises  to  be 
delivered  up,  supra,  p.  377,  "to  the  said  A.,  his  heirs 
or  assigns : "]  Provided  always,  that  if  and  whenever  ProTiao  for 
any  part  of  the  said  rent  shall  be  in  arrear  for  thirty  days,  ^'^^' 
whether  legally  demanded  or  not,  or  there  shall  be  a 
breach  of  any  of  the  covenants  by  the  lessee  herein  con- 
tained, either  the  said  A.,  his  heirs  and  assigns,  or  the 
said  B.,  his  heirs  and  assigns  until  such  notice  shall 
have  been  given  by  the  said  A.,  his  heirs  or  assigns  as 
aforesaid,  may  re-enter  upon  the  said  premises  in  the 

name  of  the  whole,  and  thereupon  the  said  term  of  

years  shall  determine :  And  each  of  them  the  said  A.  Covenaiit  by 
and  B.,  so  far  as  relates  to  his  own  acts  and  the  acts  of  ^^dm^t^ 
all  persons  claiming  through  or  under  him,  doth  hereby  fS^9^  ^^ 

28(2) 
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PfiEOBDSZTT 

OX. 


for  himself  and  his  assignSy  oovenant  with  the  lessee  [^ 
quiet  enjoymenty  supra,  p.  378,  substituting  for  the  words 
*^  ^omikoxK  «  by  the  lessor,  or  any  person  claiming  through  him," 
the  ujords  "by  the  said  A.  and  Bl,  or  either  of  them,  their 
or  either  of  their  heirs,  executors,  administrators,  or 
assigns,  or  any  person  lawfully  claiming  through  them  or 
any  of  them."  Interpretation  clause^  supra,  p.  409]. 
In  witness,  &o. 


Aia> 

MOBTQAOOB. 

quiet  enjoj- 
mfixit. 


P&bobdbut 
CXI. 

LIOBNOB  TO 
ASSION. 

"Witnesseth. 


CXI. 

Licence  to  Assign  a  Lease  (a). 

Know  all  men  by  these  presents  that  a., 

of,    &c.    [fes«or],  doth  hereby  grant  imto    B.,   of,  &c. 
Iksseel,  licence  to  assign  all  his  estate,  term,  and  interest 


(a)  Formerly,  if  a  licence  were  once  given  to  do  an  act  coyenanted 
not  to  be  done,  or  a  forfeiture  incurred  by  breach  of  a  condition  in 
a  lease  were  once  waived,  the  restrictive  covenant  or  condition  was 
in  general  wholly  gone,  and  could  not  afterwards  be  enforced.  See 
Bumpor^a  (7a«e,  1  Smith's  Leading  Cases,  and  notes  thereto.  But 
now,  by  the  joint  effect  of  the  Statutes  22  &  23  Vict  c  35,  ss.  1, 
2,  3,  and  23  &  24  Yict.  c.  38,  s.  6,  the  operation  of  such  a 
licence  or  waiver  is  confined  to  the  actual  act  licensed  or  forfeiture 
waived.  If,  as  frequently  happens,  there  are  other  leases  of  the 
same  date  and  between  the  same  parties,  the  deed  should  com- 
mence with  the  words,  "  TO  ALL  TO  WHOM  THESE  PRESENTS 

SHALL  COME,  A.,  of,  &c.,  sends  greeting" ;  the  lease  should 
be  recited,  setting  out  the  parcels,  and  the  covenant  agdnst 
assignment;  and  if  the  grantee  be  not  the  original  lessee,  the  &ci 
that  it  has  become  vested  in  the  grantee  with  the  lioento  of  the 
lessor  should  be  recited ;  also  if  the  grantor  be  not  the  (»iginal 
lessor,  the  fact  that  the  reversion  has  become  vested  in  the  grantor 
should  be  recited;  after  the  recitals  should  follow  the  words, 
"  Now  THESE  Presents  witness  that  the  said  A. " ; 
and  the  words  *'  premises  comprised  in  the  said  indenture 
of  lease,"  should  be  substituted  for  "  hereditaments,"  &a 
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in  the  hereditaments  comprised  in  an  indenture  of  lease,    Fbboedekt 
dated,  &o.,  and  expressed  to  be  made  between  [jpartiesjj 

unto  of  ,  his   executors  and  administrators,    uobncbto 

subject  to  the  payment  of  the  rent  reserved  by,  and  the, 


performance  and  observance  of  the  covencmts  by  the  lessee  ^^^°* 
and  conditions  contained  in  the  said  indenture  of  lease, 
and  henceforth  to  be  paid,  performed,  and  observed.    As 

WITNESS,  &c 


cxn. 

Stjrbender  <?/*»  Lease.  Pbeokdtot 

TmS  INDENTUEE,  made,  &c.,  between  A.  B.,  of,  &o.  subb^;^  of 
[execuior  of  lessee],  of  the  one  part,  and  C.  D.,  of,  &c.       J^^^^- 
[lessor],  of  the  other  part.     Whereas  («),by  an  indenture  Partiee. 
of  lease,  dated,  &o.,  and  expressed  to  be  made  between  the  Redtal  of 
said  C.  D.,  of  the  one  part,  and  E.  B.,  of  the  other  part, 
ALL  THAT  parcel  of  groimd,  situate,  &o.,  and  also  the 
messuage   or    dwelling-house,  stables,    and    coach-house 
thereon  erected,  and  numbered  —  in  Street  afore- 
said, with,  the  appurtenances,  were  demised  to  the  said 

E.  B.,  for  the  term  of years  from  the  day  of 

18 —  at  the  yearly  rent  of  £ ,  and  subject  to 

oovencmts  by  the  lessee  and  conditions  therein  contained ; 

And  wthereas  the  said  E.  B.  died  on  the day  of  Of  will  of 

,  having  by  his  will,  dated  the  day  of , 

appointed  his  son,  the  said  A.  B.,  sole  executor  thereof, 

who  proved  the  same  will  in  the Registry  (J)  on  the 

day  of  :  And  whereas  the  covenemts  by  the  That  the 

lessee,  and  conditions    contained    in    the    hereinbefore  n^^'h^J®' 
recited  indenture  of  lease,  have  not  been  fully  performed  ^o*  i»en 
and  observed,  and  the  said  messuage,  stables,  and  coach-  ^^^'^^"^ 

(a)  If  the  surrender  is  made  by  indorsement  this  recital  will  not 
be  required. 

(b)  See  n.  (c),  p.  145,  sujpra. 


leesoe. 


Digitized  by 


Google 


488 


LEABES. 


FSBOKDBBTB 

oxn. 
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And  of  agree- 
ment for 
Borrender. 

Witnesseth. 


SxizTender. 


To  the  intent 
thAt  the  term 
may  merge. 


house  have  beoome  greatly  dilapidated,  and  the  said 
0.  D.,  at  the  request  of  the  said  A.  B.,  has  agreed  to 
accept  a  surrender  of  the  said  premises  comprised  in  the 
scdd  indenture  of  lease  in  satisfaction  of  all  claims  and 
demands  in  respect  of  such  dilapidations.  Now  this 
INDENTURE  WITNESSETH,  that  in  puTsuanoe  of  the  said 
agreement,  and  in  consideration  of  the  premises,  he,  the 
said  A.  B.,  as  personal  representative  of  the  said  E.  B., 
doth  hereby  assign  and  surrender  unto  the  said  C.  D., 
all  the  said  parcel  of  ground,  messuage,  stables,  coach- 
house, hereditaments,  and  premises  comprised  in  and 
expressed  to  be  demised  by  the  said  indenture  of  lease, 
TO  THE  intent  that  the  residue  now  to  come  of  the  said 

term  of  years  expressed  to  be  granted  by  the  same 

indenture  may  be  merged  in  the  reversion  expectant 
thereon,  and  by  that  means  become  extinguished.  Ik 
WITNESS,  &c. 
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Pabtition  Deed  by  Two  Persons,  One  Share  being  in    Prboedkht 

Settlement,  and  disposed  of  by    the    Tenant  for        * 

Life  {a). 


This  indenture,  made,  &c.,  between  A.,  of,  &o..  Parties. 

of  the  first  part,  B.,  of,  &o.,  and  C,  of,  &o.,  of  the  second 

part,  and  D.,  of,  &o.,  of  the  third  part.     Whereas,  by  an  Recital  of 

indenture,  dated  the  day  of  ,  and  expressed  to  un^vided^ 

be  made  between  [^parties\  one  undivided  moiety  of  the  moietTofthe 
hereditaments  hereinafter  assured,  was  limited  to  the  use 
of  the  said  A.  and  his  assigns  for  his  life,  without  impeach- 
ment of  waste,  with  remainders  over  in  settlement,  and 
the  said  B.  and  0.  were  appointed  trustees  of   the  said 
settlement,  for  the  purposes  of  the   Settled  Land  Act, 
1882.    And  whereas  the  said  D.  is  seised  of  the  other  —of  title  to 
undivided  moiety  of  the  same  hereditaments  in  fee  simple  undivided 
in  possession,  free  from  incumbrances.     And   whereas  moiety; 
the  said  A.  and  D.  have  agreed  to  make  partition  of  the  ~ent"fOT^" 

said  hereditaments  in  the  shares  and  manner  hereinafter  partition. 

XT  j.1.   i.   •      Witneeeeth. 

appearmg.     Now  this  indenture  ^VITNESSETH,  that  m 

pursuance  of  the  said  agreement,  and  in  consideration 

of  the  premises,  and  of  £ this  day  for  equality  of 

partition,  paid  to  the  said  D.  by  the  said  B.   and  C, 

according  to  the  direction  of  the  said  A.,  out  of  capital 

monies  in  the  hands  of  the  said  B.  and  C.  as  such  trustees 

(a)  See  Precedent  XVil.,  mpra^  and  the  notes  to  that  Precedent. 
As  to  registered  land,  see  pp.  93 — 96,  supra,  A  partition  is 
not  within  the  compulBory  provisions  of  the  Land  Transfer  Act, 
1897, 
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Fbbgedsitt 

cxin. 


Gonve^anoe. 
Faroeb. 


Habendum. 


Deolaratioxi 
of  uaes. 


as  aforesaid^  whioh  have  arisen  under  the  Settled  Land 
Act,  1882,  or  are  otherwise  applicable  for  the  purpose 
(the  receipt  of  which  sum  the  said  D.  doth  hereby 
acknowledge),  he  the  said  A.,  as  to  and  as  beneficul 
OWNER  (a)  of  the  undivided  moiety  comprised  in  the  said 
indenture  of  settlement  of  the  said  hereditaments,  doth 
hereby,  in  exercise  of  the  power  for  this  purpose  by  the 
said  Act  given  to  him  as  the  tenant  for  life  thereof,  grant 
and  convey,  and  he  the  said  D.,  as  to,  and  as  benepicial 
OWNER  of  his  undivided  moiety  of  the  said  hereditaments 
doth  hereby  grant  and  convey  to  the  said  B.  and  G.  {b), 

and  their  heirs,  all  the  and  hereditaments  situate 

in  the  parish  of in  the  county  of ,  specified  in 

the  two  schedules   hereto   and  delineated  on  the  map 

annexed  to    these  presents   and  thereon  coloured  

and respectively,  to   hold   the  premises  unto  the 

said  B.  and  C,  and  their  heirs,  to  the  uses  upon  the 
trusts,  and  subject  to  the  powers  and  provisions  herein- 
after limited  and  declared  or  referred  to  concerning  the 
same  respectively.  And  it  is  hereby  declared,  that  the 
grant  and  conveyance  hereinbefore  contained  shaU.  enuie, 
AS  TO  the  hereditaments  comprised  in  the  first  schedule 

hereto,  and  on  the  said  map  coloured ,  to  the  uses, 

upon  the  trusts,  cmd  with  and  subject  to  the  powers  and 
provisions  which,  under  the  said  indenture  of  settlement, 
or  by  reason  of  the  exercise  of  any  power  of  charging 
therein  contained,  were  subsisting  immediately  before  the 
execution  of  these  presents  with  respect  to  the  undivided 
moiety  therein  comprised  of  the  said  premises  hereby 
assured,  but  not  so  as  to  increase  or  multiply  charges  or 
powers  of  charging;  and  as  to  the  hereditaments  com- 
prised in  the  second  schedule  hereto  and  on  the  said  map 

(a)  See  aitpra,  p.  134,  n.  (5). 

(5)  It  should  be  observed  that  though  the  assurance  is  made  with 
the  aid  of  the  Statute  of  Uses,  a  separate  grantee  is  not  needed, 
the  trustees  of  the  settlement  not  being  conveying  parties,  and 
being  therefore  competent,  even  under  the  old  law,  to  receive  the 
grant  and  serve  the  uses. 
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ooloured ^  to  the  use  of  the  said  D.y  his  heirs  and 

assigns  [^Proviso  restricting  liability  of  tenant  far  life  under 
his  implied  covenants,  supra,  p.  151,  inserting  before  "  the 
said  premises  "  the  words  "  the  undivided  moiety  oomprised 
in  the  said  indenture  of  settlement  of"].  And  the  said 
A.  doth  hereby  acknowledge  the  right  of  the  said  D.  to 
production  and  delivery  of  copies  of  the  hereinbefore  re- 
cited indenture,  and  undertake  for  safe  custody  thereof  (a). 
Ik  witness,  &c. 

THE  FIEST  SCHEDULE  above  referred  to. 

THE  SECOND  SCHEDULE  above  referred  to. 

(a)  On  a  partition  each  party  generally  retains  all  muniments  of 
title  relating  to  his  own  original  undivided  share,  and  the  produc- 
tion of  such  muniments  should  be  secured  to  the  other  party  by 
3aoh  an  acknowledgment  of  right  to  production  and  undertaking 
for  safe  custody  under  sect.  9  of  the  Conv.  Act,  1881,  App.  IV., 
I'n/ra,  as  in  the  text,  or  by  a  covenant  for  production  in  the  usual 
form.  In  this  Precedent  the  recited  indenture  is  the  only  recited 
deed  relating  exclusively  to  the  share  of  one  party.  Any  acknow- 
ledgment or  undertaking,  or  covenant  for  production,  in  respect  of 
muniments  relating  to  the  common  title,  which  are  not  recited, 
but  which  must  of  course  exist,  and  will  be  retained  by  one  of  the 
parties,  would  probably  be  given  by  a  separate  instrument. 
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Parties. 

Recital  of 
estates  in  the 
propert7; 


—of  agree- 
ment for 
exchange. 


Witnesseth. 


Convejance 
by  one  party. 

Parcels. 


CXIV. 
Deed  of  Exchange  (a). 

This  indenture,  made,  &o.,  BETWEEN  A.  B.,  of, 
&c.,  of  the  first  part,  C.  D.,  of,  &o.,  and  E.  D.,  his  wife  (i), 
of  the  second  part,  and  F.  G.,  of,  &c.  [^dower  tru^iee^y  of 
the  third  part.  Whereas  the  said  A.  B.  is  seised  of  the 
hereditaments  comprised  in  the  first  schedule  hereunder 
written  in  fee  simple  in  possession,  free  from  incumbrances, 
and  the  said  0.  D.  is  seised  of  the  hereditaments  comprised 
in  the  second  schedule  hereunder  written,  in  fee  simple  in 
possession,  free  from  incumbitinces.  And  wherka^  the 
said  A.  B.  and  C.  D.  have  agreed  to  make  em  exchange,  in 
manner  hereinafter  appearing,  of  the  said  hereditaments 
comprised  in  the  said  first  and  second  schedules  hereto 
respectiyely,  and  the  said  E.  D.  has  agreed  to  release  her 
right  of  dower  in  the  said  hereditaments  comprised  in  the 
said  second  schedule.  Now  this  indenture  witnesseth, 
that,  in  pursuance  of  the  said  agreement,  and  in  considera- 
tion of  the  conveyance  hereinafter  contained,  by  the  said 
0.  D.  and  E.  D.,  he  the  said  A.  B.,  as  beneficial  ownbr, 
doth  hereby  grant  unto  the  said  0.  D.  emd  his  heirs,  aix 


(a)  As  to  registered  land,  see  pp.  96, 93 — 95,  eupra.  Begistration 
of  an  exchange  is  not  compulsory  under  the  Land  Transfer  Act, 
1897. 

(6)  It  rarely  now  happens  that  the  conourrenoe  of  the  wife  is 
required,  see  supra,  pp.  127,  128,  nn.  But  this  form  has  not  been 
altered,  because  it  may  sometimes  be  convenient,  and  the  altera- 
tions needed  to  adapt  it  to  the  ordinary  case  are  of  the  simpleet 
character. 
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THOSB  the and  hereditaments,  situate  in  the  parish    Peeobdbnt 

of ,  in  the  county  of ,  specified  in  the  said  first       ^^' 

schedule    hereto   and  delineated  on  the    map  aimexed    BxcHAyog. 

to  these  presents,  £uid  thereon  coloured  ,  to  hold  Habendum. 

the  said  premises  unto  the  said  C.  D.  and  his  heirs,  in 
EXCHANGE  foT  the  Said  hereditaments  hereinafter  conveyed 
in  exchange  by  the  said  C.  D.  and  E.  D.,  and  to  such 
USES,  &c.  [uses  to  bar  dower  in  favour  of  C.  2).,  ut  supra^ 

pp.  133, 134].    And  this  INDENTURE  ALSO  WITNESSETH,  that,  Witneeseth, 

in  further  pursuance  of  the  said  agreement,  and  in  con- 
sideration of  the  conveyance  by  the  said  A.  B.  hereinbefore  Conveyance 
contained,  he  the  said  0.  D.,  as  beneficial  ov^tner,  doth  jlrtyf  ^  ^ 
hereby  grant,  and  she  the  said  E.  D.,  with  the  concurrence 
of  the  said  C.  D.,  and  for  the  purpose  of  releasing  her 
right  of  dower,  doth  hereby  dispose  of  and  release,  imto 

the  said  A.  B.,  his  heirs  and  assigns,  all  those  the Parcels. 

and  hereditaments  situate  in  the  parish  of ,  in  the 

county  of  ,  specified  in  the  said  second  schedule 

hereto,  and  delineated   on   the   map  annexed   to   these 

presents,  and  thereon  coloured  ,  to  hold  the  said  Habendum. 

premises  unto  and  to  the  use  of  the  said  A.  B.,  his  heirs 
and  assigns,  in  exchange  for  the  said  hereditaments 
hereinbefore  conveyed  in  exchange  by  the  said  A.  B.  In 
wrTNEss,  &c.  (a). 

THE  riEST  SCHEDULE  above  referred  to. 

THE  SECOND  SCHEDULE  above  referred  to. 

(a)  This  deed  must  be  executed  in  duplicate  and  acknowledged 
by  the  married  woman. 
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.    oxv. 

PBaomxHT    Sbttlbmbnt  Ofi  Marriage^  of  a  sum  qf  Stock  belonging  to 
— .*  the  Wife. 

<>^;^'8     IhIS  INDENTITEE,  made,  &o.,  between  A.,  o^  &c. 
[intended  husbandly  of  the  first  part,  B.,  of,  &o.  [intended 


8T00K. 


Parties. 


(a)  The  Married  Women's  Property  Act,  1882  (45  &  46  Vict 
c.  75,  Appendix  XII.,  infra),  does  not  affect  materially  the  system 
of  marriage  settlements  which,  so  far  as  regards  the  wife's  property 
are  intended,  not  to  secure  to  her  an  absolute  power  of  dispositicm 
over  such  property,  and  thus  leave  her  open  to  undue  influence  on 
the  part  of  her  husband,  but  to  secure  the  property  for  the  common 
benefit  of  the  husband  and  wife  and  the  issue  of  the  marriage.  (See 
a  note  on  the  repealed  Act  of  1870  in  Dav,  Prec.  Con  v.  3rd  ed. 
vol.  iii.  p.  253.)  It  may,  however,  have  rendered  settlements  of  the 
wife's  property  less  usual,  especially  as  to  after-acquired  property 
which,  in  cases  where  the  wife  and  issue  were  already  sufficiently 
provided  for,  was,  even  before  the  Act,  sometimes  settled  to  the 
wife's  separate  use.  And  as  under  sects.  1  and  2  of  the  Act  of  1892 
every  woman  married  on  or  after  Ist  January,  1883,  is  entitled  to 
hold  as  her  separate  property  and  dispose  as  if  she  were  a  feme  eolt  of 
all  property  which  may  belong  to  her  at  the  time  of  her  marriage, 
or  which  she  may  afterwards  acquire,  it  is  of  course  unnecessaiy 
to  insert  in  a  marriage  settlement  any  special  provisions  as  to 
property  of  the  wife  which  it  is  desired  she  shall  hold  for  her 
separate  use.  It  may  not,  in  most  cases,  be  necessary  to  insert  in 
such  a  settlement  words  expressive  of  the  intention  that  the  wife's 
interests  under  the  settlement  shall  be  for  her  separate  use  (see  Be 
Lumley,  [1896]  2  Ch.  690);  but  (regard  being  had  to  sect  19  as 
judicially  interpreted)  it  has  been  thought  safer  that  such  words 
should  be  inserted  throughout  the  foUowiag  Precedents  of  setfle- 
ments;  and  the  wife  may,  and  should,  when  it  is  so  desired,  be 
restrained  from  anticipation  as  before  the  Act  (see  sect.  19),  and  the 
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ici/e],  of  the  second  part,  and  C,  of,  &o.,  D.,  of,  &c.,  and    Pbeobdent 

E.,  of,  &o.  [trustees]  (hereinafter  called  the  trustees),  of         ; 

the  third  part,  witnesseth,  that  in.  consideration  of  a  ^^  ^^^^^^* 
marriage  intended  to  be  shortly  solemnised  between  the       btocz. 
said  A.  (hereinafter  ccdled  the  hnsband)  and  the  said  B.  witnesseth." 
(hereinafter  called  the  wife),  it  is  hereby  agreed,  that  Beolaration 

the  trustees  shall  hold  the  sum  of  £ ,  Two-and-a-  ^^^^^'^ 

half  per  Cent.  Consolidated  Stock  belonging  to  the  wife, 
and  lately  transferred  by  her  into  the  names  of  the 
trustees,  in  trust  for  the  wife,  until  the  said  intended  ^f^^**^®'^® 

,  tul  the 

marriage ;   and,  after  the  solemnisation  thereof,  shall  marriage, 
either  permit  the  said  stock,  or  any  part  thereof,  to  Trusts  as  to 
remain  unaltered,  or  shall,  with  the  consent  in  writing  of  and  var^ig 
the  husband  and  wile  during  their  joint  lives,  and  of  the  "^vestattent. 
survivor  of  them  during  his  or  her  life,  and  after  the  death 
of  such  survivor,  at  the  discretion  of  the  trustees  sell  the 
same  or  any  part  thereof,  and  lay  out  the  monies  produced 
by  such  sale  [in  the  names  or  under  the  legal  control  of 
them  the  trustees  (a)]  in  any  of  the  stocks,  funds,  shares 

restraint  should  be  extended  to  her  reversionary  interests,  which  it 
may  be  desired  to  protect.  As  to  registration  under  sects.  3  and  4 
of  the  repealed  Act  of  1870,  of  Government  stock  and  of  paid-up 
shares  or  stock  of  public  companies  as  separate  property  of  a  mar- 
ried woman,  see  Beg,  v.  Camatic  Railway  Company ^  L.  B.  8  Q.  B. 
299,  and  Howard  v.  Bank  of  England,  L.  E.  19  Eq.  295.  In  the 
later  editions  of  this  work  the  various  Precedents  of  settlements 
have  for  the  most  part  been  further  shortened  or  simplified  by  the 
use  of  definitions,  and  by  providing  for  the  devolution  of  the  powers 
of  the  trustees  by  a  separate  interpretation  clause.  It  will  be 
observed  that  in  the  Precedents  of  marriage  settlements  the  in- 
tended husband  and  wife  are  generally  referred  to  by  these  respective 
designations.  The  inaccuracy  of  thus  describing  the  parties  by 
reference  to  a  relation  not  existing,  may  perhaps  be  justified,  on 
the  ground  that  the  settlement  has  no  actual  operation  until  that 
relation  has  been  acquired;  at  any  rate  the  English  language 
affords  no  convenient  mode  of  describing  them  by  reference  to  their 
existing  relation.  And  their  respective  names  can  be  substituted, 
if  desired,  without  difficulty. 

(a)  These  words  are  hardly  necessary,  and  should  be  omitted 
whore  contributory  mortgages  are  allowed. 
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Pbkordemt    or  securities  for  the  time  being  authorised  by  law  for  the 

;        inTestment  of  trust  funds  (a),  and  may  from  time  to  time 

ON  H^BEiAGB,  with  such  oonsont  or  at  such  discretion  as  aforesaid,  Taiy 
STOCK.        such  investments  for  others  of  any  kind  hereby  authorised, 

Trust  for  wife  ^^^  SHALL  pay  the  income  of  the  said  simi  of  £ , 

for  life;  Two  -  and  -  a  -  half    per    Cent.    Consolidated    Stock,   and 

of  the  investments  for  the  time  being  representing  the 

same  to  the  wife  during  her  life,  and  so  that  during  her 

said  intended   coverture  the  same  shall  be  and  remain 

her  sepai'ate  property  without  power  of  anticipation  (6) ; 

-^<>^^^^d  AND,  after  the  death  of  the  wife   (if  the  husband  shall 

Borvivee;         Survive  her),  shall  pay  the  same  income  to  the  husband 

during  his  life :  and,  after  the  death  of  the  husband  and 

the  wife  shall  hold  the  said  premisfes,  and  the  income 

—for  issue  of  thereof,  IN  TRUST  for  all  or  any  such  one  or  more  of  the 

as  husband  '  issue  (c)  of  the  said  intended  marriage  [if  more  than  one  in 

(a)  See  the  Trustee  Act,  1893  (App.  XV.,  infra),  and  the  notes 
to  that  Act.  It  is  thought  that  as  a  general  rule  the  investments 
intended  to  be  allowed  should  be  specified  as  hitherto,  and  forms  for 
that  purpose  will  be  found  in  the  next  Precedent,  and  the  notes  to 
that  Precedent. 

(6)  Sometimes  the  restraint  is  extended  to  any  subsequent  cover- 
ture; but  this  would  seem  to  be  improper,  because  a  marriage 
settlement  is  made  with  a  view  to  and  for  the  purposes  of  the 
marriage,  and  should  be  confined  to  those  purpose. 

(c)  As  to  the  advantage  of  extending  the  power  of  appointment 
to  remoter  issue  as  well  as  children,  see  Davidson's  Prec.  Conv., 
vol.  iii.  3rd  ed.  p.  144.  A  power  to  appoint  to  **  issue"  includes 
all  issue,  however  remote,  but  the  estates  created  by  such  a  power 
as  that  in  the  text  must  be  n;iade  to  vest  within  twenty-one  yeaR 
from  the  death  of  the  donee  of  the  power,  otherwise  they  would  be 
void  as  tending  to  a  perpetuity,  and  the  funds  would  go  as  in 
default  of  appointment.  See  Sugd.  Pow.,  8th  ed.  p.  397.  By  37 
&  38  Vict.  c.  37,  an  exclusive  appointment  may,  from  the  passing 
of  that  Act  (30th  July,  1874),  be  validly  made  under  any  power ; 
but  it  is  better  still  to  frame  power's,  as  in  the  text,  so  as  to  pro- 
perly authorise  such  an  appointment.  It  is  thought  that  the  form 
of  power  in  the  text,  without  the  additions  in  square  brackets,  does 
not  authorise  the  donees  to  vest  in  the  trustees  discretionary  powers 
in  respect  of  the  appointed  shares  (see  Dav.  Prec.  Conv.,  vol.  iii. 
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sach  shares,  and  with  such  executory  or  other  trusts,  powers    Pbbosdsmt 

of  adveuioement  (either  overreaching  the  interests  prior  to         ; 

this  power  or  not),  and  other  powers  exerciseable  at  the  dis-  on  m^maqb, 
cretion  of  the  donees  or  donee,  or  otherwise,  and  provisions       stock. 
of  any  description  for  their  respective  benefit  and  gene-  ^^^^^^^ 
rally]  in  such  manner  in  every  respect  as  the  husband  and  shaU  jointlj 
wife  shall  by  deed  jointly  appoint ;  and,  in  default  of  and  ^.^T^'  ,. 
subject  to  any  such  appointment,  as  the  survivor  of  the  aa  survivor 
husband  and  wife  shall  by  deed,  or  will  or  codicil  appoint ;  "^^  appoint; 
AND,  in  default  of  and  subject  to  any  such  appointment,  —in  default, 
IN  TRUST  for  all  the  children  or  any  the  child  of  the  said  equaUy. 
intended  marriage,  who  being  sons  or  a  son  shall  attain  the 
age  of  twenty-one  years,  or  being  daughters  or  a  daughter 
shall  attain  that  age  or  marry,  and  if  more  than  one,  in 
equal  shares  (a) ;  Provided  always,  that  no  child  who  or  Hotchpot 
whose  issue  shall  take  any  part  of  the  said  premises  imder      ^^" 
any  such  appointment  as  aforesaid  shall,  in  default  of 
appointment  to  the  contrary,  be  entitled  to  any  share  of 
the  unappointed  part  of  the  said  premises,  without  bring- 
ing the  share  appointed  to  him  or  her  or  his  or  her  issue 
into  hotchpot :  Provided  always,  that  (in  addition  to  the  Power  of 
ordinary    powers  of  maintenance  and  ancillary  powers  oen^en . 

and  trusts  by  law  vested  in  trustees  {b) ),  the  trustees  may, 

pi  ii.  p.  159,  3rd  edit.).  It  should  be  noticed  that  the  authority  to 
overreach  prior  interests  cannot  be  properly  given  without  qualifica- 
tion, where  the  power  of  appointment  is  vested  in  either  husband  or 
wife  alone. 

(a)  No  practical  difficulty  arises  with  respect  to  the  application 
of  the  income  of  the  share  of  a  married  female  infant,  and  ^eref ore 
no  provision  is  made  for  that  case. 

{h)  The  following  addition  may  be  made  at  this  point,  but  seems 
mmecessary  (see  pp.  68 — 60,  supra) : — 

"All  of  which  are  intended  to  apply  to  the  income  of  the 
expectant  shares  and  interests  of  inf  £uit  children  under  the 
trusts  of  these  presents,  but  so  nevertheless  that  imapplied 
accumulations  of  every  or  any  such  share  or  interest  shall 
become  an  accretion  to  the  capital  of  the  same  share  or 
interest,  and  be  treated  and  dealt  with  aooordingly." 
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Peecedknt    after  the  death  of  the  survivor  of  the  husband  and  the  wife, 

;       or  in  the  lifetime  of  them  or  the  survivor  of  them,  if  they, 

02T  M4BBIA0B,  he.  Or  sho  shall  so  direct  in  writinir,  raise  any  part  or 

OF  WIFK  8  «?'  •^       *. 

STOCK.       parts,  not  exceeding  in  the  whole  one  half  of  the  then  ex- 

pectant,  presumptive,  or  vested  share  or  fortune  of  any 

child  under  the  trusts  hereinbefore  declared,  and  apply  the 

Dispositionfl,    g^me  (a)  for  his  or  her  advancement  or  benefit  (6).      Akd 


Miunienanoe 
and  educa- 
tion. 


Aoomnnla* 
tion  clause. 


(a)  Though  this  clause  seems  sufficient  for  ordinary  purposes, 
it  may  sometimes  be  desirable  to  introduce  here  the  following 
words: — 

"  For  the  education,  outfit,  or  starting  or  preferment  in 
life,  of  such  child  being  a  son  contemplating  or  entering 
upon  or  engaged  in  any  business,  profession  or  pursuit,  or 
for  the  portion  or  outfit  of  such  child  being  a  daughter  upon 
or  in  contemplation  of  her  marriage,  or  otherwise  in  any 
manner." 

(&)  The  power  conferred  upon  trustees  and  executors  by  the  43id 
section  of  the  Oonv.  Act,  1881  (Appendix  IV.  infra),  of  applying 
the  income  of  funds  to  which  infants  are  entitled  in  expectancy 
towards  their  maintenance,  and  of  accumulatmg  income  not  so 
applied,  has  (as  sect.  26,  now  repealed,  of  23  &  24  Yict.  c.  145,  had 
previously)  rendered  the  clauses  below  no  longer  essential,  see 
supra,  pp.  58 — 60.  As,  however,  their  insertion  is  occasionally 
desired,  they  are  here  given  for  use  when  needed. 

*'  And  it  is  hereby  deola&ed,  that  the  trustees  shall,  after  the 
decease  of  the  survivor  of  the  husband  and  the  wife,  apply  the  whole 
or  such  part  as  the  trustees  shall  think  fit,  of  the  annual  income  of 
the  share  or  fortune  to  which  any  child  shall  for  the  time  being  be 
entitled  in  expectancy  under  the  trusts  hereinbefore  declared,  for 
or  towards  the  maintenance  or  education  of  such  child,  either 
directly,  or,  by  paying  the  same  for  such  purpose  to  his  or  her 
guardians  or  guardian,  without  seeing  to  the  application  thereof: 
And  shall,  during  such  suspense  of  absolute  vesting,  accumulate 
the  residue  (if  any)  thereof  in  the  way  of  compound  interest,  by 
investing  the  same,  and  the  resulting  income  thereof,  in  or  upon 
any  such  stocks,  funds,  shares,  or  securities  as  are  hereinbefore 
mentioned,  for  the  benefit  of  the  person  or  persons  who,  under  the 
trusts  herein  contained,  shall  become  entitled  to  the  principal  fond 
from  which  the  same  respectively  shall  have  proceeded,  with  power 
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IT  IS  HEREBY  DECLARED,  that,  if  there  shall  be  no  ohild  of    Fbecedent 
the  said  intended  marriage,  who  being  a  son  shall  attain       ^^^' 
the  age  of  twenty-one  years,  or  being  a  daughter  shall  on  marmaqb, 
attain  that  age  or  marry,  then,  without  prejudice  to  the       m>aK. 
trusts  hereinbefore  declared,  and  after  the  death  of  the  in  default  of 
husband,  and  such  default  or  failure  of  children  as  afore-  **^^^ 
said,  the  trustees  shall  hold  the  said  trust  premises,  and  the  preoeding 
the  income  and  accumulations  of  the  same,  or  so  much  ?°®^  "^. 

favour  of 

thereof  respectively  as  shall  not  have  become  vested  or  wife,  her 
been  applied  imder  any  of  the  trusts  or  powers  herein  S?t!^f!Si^'^ 
contained  or  by  statute  implied,  in  trust  for  such  persons 
and  purposes  and  in  such  manner  as  the  wife  shall,  when 
discovert  by  deed,  or  whether  covert  or  discovert  by  will  or 
codicil  appoint,  and  in  default  of  and  subject  to  any  such 
appointment,  upon  the  trusts  following  (that  is  to  say) 
IP  the  wife  shall  survive  the  husband,  then  in  trust  for 
the  wife  as  her  separate  property,  but  so  that  she  shall  not 
during  her  said  intended  coverture  have  power  to  dispose 
of  or  charge  such  contingent  interest  by  anticipation ;  but 
IP  the  husband  shall  survive  the  wife,  then  in  trust  for 
such  person  or  persons  as,  imder  the  statutes  for  the  dis- 
tribution of  the  effects  of  intestates  would  have  become 
entitled  thereto  at  the  death  of  the  wife,  had  she  died  pos- 
sessed thereof  intestat^  (a) ,  without  having  been  married  {b) , 
such  persons,  if  more  than  one,  to  take  as  tencmts  in 
oommon  in  the  shares  in  which  they  would  have  been 
entitled  under  thesame  statutes.  And  it  is  hereby  agreed,  Power  to 
that  the  power  of  appointing  a  new  trustee  or  new  trustees  ^^ 

lor  the  trustees  to  resort  to  the  accumulations  of  any  preceding 
year  or  years,  and  apply  the  same  for  or  towards  the  maintenance 
OS  education  of  the  ohild  for  the  time  being  presxunptiyely  entitled 
to  the  same  respectively." 
(a)  It  may  sometimes  be    desirable  to  add  **  domiciled    in 

England.'^ 

(6)  It  has  now  been  finally  settled,  after  considerable  difference 
in  judicial  opinion,  that  these  words  exclude  issue  of  the  wife, 
tmless  the  context  or  the  circumstances  require  a  different  meaning 
to  be  given  to  them,  Be  Brydont's  Settlement ^  [1903]  2  Ch.  84. 

D.— C.P.  29 
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Pbsgrdbnt 
CXV. 


of  these  presents  shall  be  exerdseable  by  the  htisband  and 
the  wife  during  their  joint  lives,  and  bj  the  sorviyor  of 

In  witness,  &o.  (a). 


OK  iLkBBiAOB,  thom  dnruiif  his  or  her  life. 
OP  wifb'b 


BToax. 


TroBtees' 
yeoeipt  clause. 


/ 

Power  to 
appoint  new 
trusteee. 


(a)  It  will  be  obseryed  that  in  all  the  Precedents  the  receipt  and 
trustee  clauses  formerly  employed  are  omitted,  their  places  being 
sufficiently  supplied  in  all  ordinary  oases  by  the  enactments  con- 
tained in  the  23rd  and  31st  sects,  of  22  &  23  Yict  o.  35,  and  the 
20th  sect,  (see  also  sect.  21)  of  the  Trustee  Act,  1893  (replaoiiig 
sect.  36  of  the  Cony.  Act,  1881) ;  the  Vendor  add  Purchaser  Act, 
1874,  App.  n.,  infra,  sects.  2  and  3;  and  the  Trustee  Act,  1893, 
App.  XV.,  infra.  In  most  cases,  howeyer,  a  clause  similar  to  that 
in  the  text  should  be  inserted  by  way  of  supplement  to  the 
statutory  provisions,  M  o&erwise  the  persons  beneficially  interested 
would  be  deprived  of  that  power  of  seleoting  their  own  trustees, 
which  it  is  desirable  that  they  should  possess.  The  additional 
powers  and  indemnities  given  in  the  next  Precedent  are  also  proper 
additions  to  those  provided  by  the  statutes  in  the  cases  where  each 
provisions  are  applicable,  and  may  be  omitted,  altered,  or  added  to, 
as  circumstances  may  require.  QHlie  trustee  clauses,  used  previonaly 
to  the  passing  of  23  &  24  Yict.  o.  145,  were  as  follows : — 

'<  And  it  is  hbbbbt  declared,  that  the  receipt  in  writing  of  the 
trustees  or  trustee  for  the  time  being  of  these  presents,  for  any 
monies,  stocks,  funds,  shares,  or  securities  paid  or  transferred  to 
them  or  him  in  pursuance  of  these  presents  or  the  trusts  thereof, 
shall  effectually  discharge  the  person  or  persons  paying  or  trazM- 
ferring  the  same  therefrom,  and  from  being  concerned  to  see  to  the 
application  thereof.  And  it  is  hebebt  deolabed,  that  if  the  said 
trustees  hereby  appointed,  or  any  of  them,  or  any  trustee  or  trastees 
to  be  appointed  as  hereinafter  is  mentioned,  shall  die,  or  desire  to 
be  discharged,  or  refuse  or  become  incapable  to  act,  then,  and  so 
often  the  husband  and  the  wife,  or  the  survivor  of  them,  or  (after 
the  death  of  such  survivor)  the  surviving  or  continuing  trustees  or 
trustee  for  the  time  being  (and  for  this  purpose  every  retiring  or 
refusing  trustee  shall,  if  willing  to  act  in  the  execution  of  this 
power,  be  considered  a  continuing  trustee),  may  appoint  a  new 
trustee  or  new  trustees  in  the  stead  of  the  trustee  or  trusteee  so 
dying,  or  desiring  to  be  discharged,  or  refusing  or  becoming  inca- 
pable to  act ;  AND,  upon  every  such  appointment,  the  said  trost 
premises  shall  be  so  transferred  that  the  same  may  become  vested 
in  the  new  trustee  or  trustees  jointly  with  the  surviving  or  con- 
tinuing trustees  or  trustee,  or  solely,  as  the  case  may  require ;  and 
every  such  new  trustee  shall  (as  well  before  as  after  the  said  trust 
premises  shall  have  become  so  vested)  have  the  same  powecs. 
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CXVI. 


Settlement  on  Marrtaoe  of  a  sum  of  Stock  belonging    Phecedent 
to  the  Wife,  and  of  Railway  Stock  of  equal  value       ^^VI- 
purchased  by  the  Husband.    Power  to  Purchasb  Land,  on  il^biaob, 
Agreement  to  settle  after- acquired  Property  of  the    hubbawd's 

yifjYR^  GflOCKS,  AND 

wife's  aiteb- 

ImS  INDENTURE,  made,  &o.,  between  A.,  of,  &c.     pbophmy. 

[intended  husbandry  of  the  first  part,  B.,  of,  &c.  [intended  Parties. 

v\fe\  of  the  seoond  part,  and  C,  of,  &o.,  D.,  of,  &o.,  and 

E.,  of,  &c.  [trustees']  (hereinafter  called  the  trustees),  of 

the  third  part.    Whereas  a  marriage  is  intended  to  be  Recital  of 

solemnised  between  the  said  A.  (hereinafter  called  the  ^^^age; 

husband),  and  the  said  B.  (hereinafter  called  the  wife). 

And  whereas,  in  pursuance  of  an  agreement  entered  into  —of  stook, 

upon  *the  treaty  for  the  same,  the  wife  has,  with  the  ti^^'^Se^  ^ 

approbation  of  the  husband,  transferred  into  the  names  ^^^J^f?^ 

of  the  trustees,  the  sum  of  £ Two  and  a  half  per  to  the 

Ceni    Consolidated  Stock  to  be  held  in  trust  for  the  ^'''^fi'^e"; 

wife,  her  executors  and  administrators,  until  the  said 

intended  marriage,  and  after  the  solemnisation  thereof 

upon  the  trusts  hereinafter  declared  concerning  the  same. 

And  whereas,  in  further  pursuance  of  the  said  agree-  — of  thepur^ 

ment,  the  husband,  with  the  approbation  of  the  wife,  has  husband  of  ^ 

shortly  before  the  execution  of  these  presents,  out  of  his  railway  stocks 

authorities,  and  discretion,  as  if  he  had  been  hereby  originally 
appointed  a  trustee.  And  it  is  hereby  declared,  that  the  Trnstees' 
trustees  for  the  time  being  of  these  presents  shall  be  respectively  indemnity 
chargeable  only  with  such  monies  as  they  respectively  shall  actually 
receive,  and  shall  not  be  answerable  for  each  other,  nor  for  any 
banker,  broker,  or  other  person  in  whose  hands  any  of  the  trust 
monies  shall  be  placed,  nor  for  the  insufficiency  or  deficiency  of 
any  stocks,  funds,  shares,  or  securities,  nor  otherwise  for  involun- 
tary losses;  and  that  the  said  trustees  for  the  time  being  may 
respectively  reimburse  themselves  out  of  the  trust  premises  all 
expenses  incurred  in  or  about  the  execution  of  the  aforesaid  trusts 
and  powers." 

29(2) 
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ON  KABBLLOB, 

07  WIFB^S  AKD 

HUSBAND*8 

stocks,  akd 

wifb's  AFTEB- 

▲OQUIBBD 

PBOPBBTY. 

in  the  name  of 
the  tnutees; 

—of  agree- 
ment to  settle 
after- acquired 
property. 

Witneeseth. 


Declaration 
of  trust. 


Tmsts  as  to 
inyestments 
and  yarying 
investments 
giving  a  wide 
range  (a). 


Power  of 
investment 
giving  very 
extensive 
range. 


own  monies,  purchased  in  the  names  of  the  trustees,  iib» 

sum  of  £ £ —  per  Cent.  Preference  Stock  of  the 

Railway  Company,  and  the  sum  of  £ £ —  per 

Cent.  Debenture  Stock  of  the Railway  Company,  to 

be  held  in  trust  for  the  husband,  his  executors  and 
administrators,  until  the  said  intended  marriage,  and 
after  the  solemnisation  thereof  upon  the  trusts  hereinafter 
declared  concerning  the  same.  And  whereas  on  the 
treaty  for  the  said  intended  marriage,  it  was  agreed  that 
such  provision  should  be  made  for  the  settlement  of  other 
and  after-acquired  property  of  the  wife,  as  is  hereinafter 
contained.  Now  this  indenture  witnesseth,  that  in 
further  pursuance  of  the  said  agreements  in  this  behalf, 
and  in  consideration  of  the  said  intended  marriage,  it  is 
hereby  agreed,  that,  after  the  solemnisation  of  the  said 
intended  marriage,  the  trustees  shall  either  permit  all  or 

any  of   the    said   several    sums  of   £ Two  and  a 

half   per   Cent.    Consolidated   Stock,    £ £ —   per 

Cent.  Preference  Stock  of  the  Railway  Company, 

and  £ £ —  per  Cent.  Debenture  Stock  of  the 

Railway  Company,  or  any  part  or  parts  thereof  respectively, 
to  remain  unaltered,  or  shall  with  the  consent  in  writing 
of  the  husbsmd  and  the  wife  d\iring  their  joint  lives,  and 
of  the  survivor  of  them  during  his  or  her  life,  and  after 

(a)  The  power  of  investment  in  the  text  is  somewhat  wide,  but  it 
is  thought  that  a  wide  power  is,  on  the  whole,  preferable  to  a 
limited  power.  The  following  are  alternative  forms,  the  first  being 
very  extensive,  and  the  second  restricted.  See  also  the  power  in 
the  last  preceding  Precedent,  p.  445,  supra,  authorising  only 
statutory  inyestments,  and  note  (a)  on  p.  446,  and  the  trustee' 
additional  indemnity  clauses  at  the  end  of  this  Precedent. 

"  In  any  of  the  public  stocks  or  funds,  or  Gtovemment 
securities  of  the  United  Kingdom  or  India,  or  any  colony 
or  dependency  of  the  United  Kingdom,  or  any  foreign 
country  or  state,  or  upon  freehold,  copyhold,  leasehold,  or 
chattel  real  securities  in  England  or  Wales  or  Ireland,  or 
upon  heritable,  real,  or  leasehold  securities  in  Scotland  or 
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the  death  of   such   8uryi?or,  at  the  discretion  of   the    Fbxoede3it 
truflteefl,  sell  the  same  or  any  part  or  parts  thereof  and        * 

OK  ICABBULOB, 

OF  WIFB'8  Ain> 

India,  or  any  colony  or  dependency  of  the  United  Kingdom    ^^^f^ 
or  any  foreign  country,  or  in  or  upon  the  stocks,  funds,  wifb'b  aftke- 
shares,  debentures,  mortgages,  or  securities  of  any  cor-     pbopbktt. 
poration,    body,  or  company,  mimicipal,   county,  local, 
commercial,  or  of  any  other  description  in  the  United 
Kingdom  or  India,  or  any  colony  or  dependency  of  the 
United  Kingdom,  or  any  foreign  country,  or  upon  the 
secority  of  any  interest,  for  or  determinable  with  a  life  or 
lires  in  real  or  personal  property  wheresoever  situate  (a)  or 
arising,  together  with  a  policy  or  policies  of  assurance  on 
such  life  or  lives  [or  on  personal  security  only]." 

"  In  any  of  the  public  stocks  or  funds,  or  Government  Power  of 
securities  of  the  United  Kingdom  or  India,  or  in  stock  of  giving 
the  Bank  of  England,  or  upon  real  securities  in  England  restricted 
[or  Wales],  or  in  or  upon  the  debentures  or  the  debenture, 
guaranteed,  or  preference  stocks  or  shares  of  any  [railway 
or  water]  company  in  the  United  Elingdom  or  India, 
incorporated  by  special  Act  of  Parliament  [upon  or  in 
relation  to  which  a  fixed  or  minimum  interest  or  dividend, 
or  rent,  or  rent-charge  shall  be  secured  or  guaranteed  by 
the  same  or  some  other  company,  or  by  the  Government 
of  India],  or  in  or  upon  the  stocks,  bonds,  debentures,  or 
securities  of  any  public,  municipal,  coimty,  or  local  body 
or  authority  in  the  United  Kingdom  (but  not  in  any 
other  mode  of  investment)." 

The  following  addition  prohibits  securities  to  bearer : — 

"  But  not  in  any  securities  to  bearer  or  transferable  by  Prohibition  of 
mere  delivery  or  delivery  and  indorsement,  though  coming  ^^^^  ^ 
within  the  general  description  of  the  investments  herein- 
hefore  authorised  [and  not  in  any  mode  of  investment 
other  than  the  modes  hereinbefore  authorised]." 


(a)  See  /.  R.  CommiBsioners  v.  Muller,  [1901]  A.  C.  217. 


Digitized  by 


Google 


454 


SETTLEMENTS. 


CXVI. 

OK  XABBIAOB, 

07  Wurjs*S  AND 

HUSBAND^S 

BSOOKBy  AUD 

vifb's  AFTSB- 

AOQUIBED 

PBOPSBTT. 


Trust  for  the 
wife  for  life ; 


— for  the 
husband 
for  life; 


lay  out  the  monies  produced  by  such  sales  [in  the  names 
or  under  the  legal  control  of  them,  the  trustees  (a)],  in  any 
of  the  public  stocks  or  funds,  or  Government  securities  of 
the  United  Kingdom,  or  India,  or  any  colony  or  depen- 
dency of  the  United  Kingdom,  or  upon  freehold,  copyhold, 
leasehold,  or  chattel  real  securities  in  England  [or  Wales] 
[or  Ireland],  or  in  or  upon  the  shares,  stocks,  debentures, 
mortgages,  or  securities  of  any  company  or  corporation  or 
body,  whether  commercial,  municipal,  county,  local,  or 
otherwise,  carrying  on  business  {b)  or  constituted  for  any 
purpose  in  Gbeat  Britain  [or  Ireland],  or  any  colony  or 
dependency  of  the  United  Eongdom  [or  upon  the  security 
of  any  interest  for  or  determinable  with  a  life  or  lives  in 
real  or  personal  property  wherever  situate  or  arising, 
together  with  a  policy  or  policies  of  assurance  on  such  life 
or  lives]  (but  not  in  any  other  mode  of  investm^it),  and 
may  from  time  to  time  with  such  consent  or  at  such  dis- 
cretion as  aforesaid  vary  such  investments  for  othera  of 
any  kind  hereby  authorised ;  and  s^all  pay  the  income 
of  the  said  Two  and  a  half  per  Cent.  Consolidated 
Stock,  and  of  the  investments  for  the  time  being 
representing  the  same  (hereinafter  referred  to  as  the  wife's 
fund  (c)),  to  the  wife,  during  her  life,  but  so  that  during 
her  said  intended  coverture  such  income  shall  be  and  re- 
main her  separate  property  without  power  of  anticipation; 
AND  after  the  death  of  the  wife,  if  the  husband  shall 
survive  her,  shall  pay  the  same  income  to  the  husband 
during  his  life:  and  shall  pay  the  income  of  the  said 
Eailway  Preference  Stock,  and  Railway  Debenture  Stock, 

(a)  Omit  these  words  if  contribatory  mortgages  are  allowed. 
See  in/ray  p.  461,  n.  (d). 

{h)  Afl  to  the  meaning  of  **  carrying  on  business,"  see  Grant  v. 
Anderson  &  Co.,  [1892]  1  Q.  B.  108. 

(c)  This  mode  of  referring  to  the  several  funds  not  only  shortens, 
but  also  in  many  cases  greatly  simplifies,  and  conduces  to  the 
perspicuity  of  the  deed,  and  its  use  is,  for  that  reason,  illustrated  in 
the  present  Precedent,  which,  however,  would  be  practically  as 
short,  and  quite  as  intelligible  without  it. 
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and  of  the  inTestmentB  for  the  time  being  representing  the    Fbecbdemt 
same  respectively  (hereinafter  referred  to  as  the  husband's 
fund),  to  the  husband  during  his  life,  and  after  the  death  ^^^IJ;^^®"' 
of  the  husband,  if  the  wife  shall  survive  him,  shall  pay  the     husband's 
same  inoome  to  the  wife  durins:  her  life,  but  so  that  during    ^'^y  ^^ 
her  said  intended  coverture  such  reversionary  interest  shall     aoqttibed 
bo  and  remam  her  separate  property,  without  power  of 
anticipation ;  and  after  the  death  of  the  survivor  of  them, 
the  husband  and  wife,  diall  hold  the  wife's  fund  and  the 
husband's  fund  and  the  income  thereof  respectively  in 
TBUST  for  [the  issue  of  the  marriage  as  the  husband  and  wife  '<>'  ^s^e  of 
or  the  survivor  shall  appoint;  in  default  of  appointment  for        J^' 
the  children  of  the  marriagcy  supra^  pp.  446, 447].   Pkovidbd  dauae^). 
ALWAYS,  that  no  child  who  or  whose  issue  shall  take  any 
part  of  the  trust  property  subject  to  the  trusts  of  these 
presents  under   any  appointment    shall,  in   default   of 
appointment  to  the  contrary,  be  entitled  to  any  share  of 
the  unappointed  part  of  such    trust   property  without 
bringing  tbe  share  appointed  to  him  or  her,  or  to  his  or 
her  issue  into  hotchpot    {_  power  of  advancement^  supra^ 
p.  447].    And  it  is  hebeby  agbeed,  that,  if  there  shall  pi^oationB, 
be  no  child  of  the  said  intended  marriage,  who,  being  a  of  ohildren 
son,  shall  attain  the  age  of  twenty-one  years,  or  being  a  ^^*^^^[j^^^ 
daughter  shall  attain  that  age  or  marry,  then,  without  tnuts; 
prejudice  to  the  trusts  hereinbefore  declared,  the  trustee 
fihall  hold  the  wife's  fund  and  the  income  and  accumula- 
tions of  the  same,  or  so  much  thereof  respectively,  as  shall 
not  have  become  vested  or  been  applied  imder  any  of  the 
trusts  or  powers  herein  contained,  or  by  statute  implied, 
bom  and  after  the  death  of  the  husband  and  such  default 
or  failure  of  children  as  aforesaid,  which  shall  last  happen, 

UPON  THE  TBUSTs  f oUowiug,  that  is  to  say  \trust  for  ap ^partly  for 

pointees  of  wife  and  for  w\fe  surviving  or  for  her  next  of  kin  p^y  f or^he 

nosband. 

(a)  This  form  of  hotchpot  clause  is  preferable  where  (as  in  the 
present  settlement)  funds  are  settled  by  reference.  See  Re  Marquis 
o/Briftoly  [1897]  1  Ch.  946,  and  p.  620,  infra,  n.  (6). 
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Pbeckdent    if  the  hmband  survivesy  mpra,  p.  449],  and  shall  hold  tiie 

.^ *       husbjuid's  fund  and  the  income  and  aocumulationfl  of  the 

^w  it^MiAOE,  same,  or  so  much  thereof  respectively  as  shall  not  have 
husband's    become  vested  or  been  applied  under  any  of  the  trusts 
■wd^aotS-  ^^  powers  herein  contained  or  by  statute  implied,  from 
▲oauiBED     and  after  the  death  of  the  wife,  and  such  default  or 
BOPBBTY.     f ^j^jpg  Qf  children  as  aforesaid,  which  shall  last  happen,  in 
TRUST  for  the  husband,  his  executors,  administrators,  and 
Power  to  lay    assigns.     PROVIDED  ALWAYS,  and  it  is  hereby  agreed,  that 
^Dieeln  the  ^®  trustees  may  during  the  lives  of  the  husband  and  the 
Durohase  of     wife,  and  the  life  of  the  survivor  of  them,  and  upon  their, 
his,  or  her  request  in  writing,  invest  (a)  all  or  any  part 
of  the  monies  subject  to  the  trusts  hereinbefore  declared 
(and  for  that  purpose  may  convert  into  money,  or  call  in 
any  stocks,  funds,  shares,  or  securities  for  the  time  being 
subject  to  the  aforesaid  trusts),  in  the  purchase  of  any 
freehold  or  copyhold  hereditaments  in  England  or  Wales, 
for  any  estate  of  inheritance,  or  of  any  leasehold  hecre- 
ditaments  in  England  or  Wales,  for  any  term  of  years, 
whereof  not  less  tiian  sixti/  shall  be  unexpired  at  the  time 
of  such  purchase,  or  in  the  enfranchisement  of  any  copy- 
hold hereditaments  which  shall  have  been  purchased  under 
this  power  [or  in  rebuilding,  enlarging,  adding  to,  repair- 
ing and  decorating  in  a  substantial  and  permanent  manner, 
or  otherwise  improving  any  messuage  so  purchased,  or  the 

Power  to  pur-      (a)  The  following  form  contemplates  only  the  application  of  a 
ohase  house,     limited  sum  in  the  purchase  of  a  house  and  adjacent  lands : — 

^'  Eaise  out  of  the  said  trust  premises  any  sum  or  sums 

not  exceeding  altogether  £ ,  and  apply  the  same  in  the 

purchase  of  any  messuage  suitable  or  capable  of  being  used 
or  adapted  as  a  residence  for  the  husband  and  the  wife  or 
the  survivor  of  them  and  (either  at  the  same  or  at  any  sub- 
sequent time)  of  any  lands  or  hereditaments  convenient  to 
be  held  therewith,  such  messuage,  lands,  and  hereditaments 
to  be  situate  in  England  or  Wales,  ai^d  to  be  either  freehold 
or  copyhold  of  inheritance  or  leasehold  for  any  term,  &c." 
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stables,  offices,  and  buildings  belonging  thereto  or  oon-  Pebosdbnt 
neoted  therewith  (a)] :  and  it  is  hereby  agreed  that  all       ^  ^^ 

saoh  hereditaments  shall  be  vested  in  the  trustees,  as  to  oNiLLMgAOK, 

freehold  or  copyhold  hereditaments  in  fee  simple,  and  as  HT78BAin>'s 

to  leasehold  hereditaments  for  the  leasehold  interest  sub-  ^^^cis,  and 

WIFB  8  AfTEB" 

sisting  therein,  upon  trust  that  the  trustees  shall,  upon      ▲oauiBBD 
tie  request  in  writing  of  the  husband  and  the  wife,  or     "^^''""' 


the  survivor  of  them,  during  their,  his,  or  her  life,  and 
after  the  death  of  such  survivor,  at  the  discretion  of  the 
trustees,  sell  the  same  hereditaments:  And  shall  hold 
the  monies  to  arise  from  any  such  sale  (after  payment 
thereout  of  the  costs  attending  the  same),  upon  the  same 
trusts,  and  with  and  subject  to  the  same  powers  and  pro- 
visions (including  the  said  power  of  purchasing  here- 
ditaments), as  the  money  laid  out  in  the  purchase  of 
such  hereditaments  would  then  have  been  subject  to 
if  the  same  had  not  been  so  laid  out:  And  shall  in 
the  meantime,  and  until  all  such  hereditaments  shall  be 
sold,  pay  or  apply  the  net  rents  and  profits  thereof,  or 
of  the  part  thereof  for  the  time  being  unsold,  in  the 
manner  in  which  the  income  of  the  trust  premises  applied 
in  the  purchase  thereof  as  aforesaid  would  have  been  pay- 
able or  applicable  imder  the  trusts  hereinbefore  declared, 
in  case  such  purchase  had  not  been  made.  Provided  Power  of 
ALWAYS,  and  it  is  hereby  agreed,  that  in  the  meantime  ®**^^(  )• 
until  all  the  said  purchased  hereditaments  shall  be  sold 
as  aforesaid,  the  trustees  shall  manage  or  superintend 
the  management  of  the  said  premises  with  all  the 
powers  in  that  behalf  of  absolute  owners,  and  also 
may  upon  such  request  or  at  such  discretion  as  afore- 
said,  demise  the  same  or  any  part  or  parts  thereof  at 
rack  rent  from  year  to  year  or  for  any  term  of  years,  not 
exceeding  twenty-one  years,  to  take  effect  in  possession, 

(a)  As  to  the  expediency  of  proyidiBg  at  least  for  repairs,  see 
Be  Freeman,  [1898]  1  Ch.  28. 

(6)  See  pp.  636,  537,  infra,  for  a  larger  leasing  power,  and 
note  (c)  at  p.  503,  infra. 
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Pkboediwt    or  within  six  calendar  months  from  the  mn-lnttg  of  tibe 

^^^^'       demise.     And  it  is  hereby  agreed,  that  if  the  wife 

ON  iL^KBiAos,  at  the  date  of  the  said  intended  marriage  shall  be,  or  it, 

husbakd'8    during  the  said  intended  ooverture,  she  or  the  husband 

BT0CK8,  AND   j^  jj^p  pigj^^  (^)^  qj.  [f^  ^ftor  her  death,  the  husband  in  her 


WIFE  8  AFTKB- 

▲cQuiBSD  right  (i),  shall  at  one  time  and  from  one  source  become 

PBOPEBTT.  gQiQQ^  or  possessed  of,  or  entitled  to,  or  have  an  absolute 

Agreement  to  power  of  disposition  of  (c),  any  real  or  personal  property 

acquired    "  of  the  value  of  £ or  upwards  for  any  estate  or  interest 

property  of 
the  wife. 

(a)  It  is  thought  that  notwithstanding  the  Married  Women's 
Property  Act,  1882  (App.  XII.,  infra),  this  agreement  should 
expressly  include  property  acquired  by  the  husband  in  rig^t  of  hifl 
wife  during  the  coyerture,  e.^.,  chattels  real  of  the  wife,  which, 
though  her  separate  property  by  virtue  of  the  Act,  will  still  appa- 
rently, upon  her  death  intestate,  belong  to  the  husband  without  the 
necessity  of  taking  out  letters  of  administration  to  her  estate.  See 
Surman  v.  Wharton,  [1891]  1  Q.  B.  491.  The  stampduty  inreepec* 
of  this  covenant  appears  to  be  10«.  only,  no  definite  or  certain  warn 
being  thereby  settled. 

(()  The  words  *'  or  if  after  her  death  the  husband  in  her  right" 
are  inserted  with  reference  to  the  case  of  Fearce  v.  Oraham,  32 
L.  J.  Ch.  359,  where  a  legacy  bequeathed  by  a  father  to  a  daughter, 
who  pre-deceased  him,  which,  as  she  left  surviving  issue,  passed 
under  sect  33  of  the  Wills  Act  to  her  husband  in  her  right,  was 
held  not  to  be  comprised  in  a  covenant  for  settlement  of  all  pro- 
perty coming  to  her  or  her  husband  in  her  right  during  the  cover- 
ture. When  the  intended  wife  has  at  the  date  of  the  settlement  no 
surviving  parent  or  grandparent,  these  words  should  be  omitted. 

(c)  The  words  "or  have  an  absolute  power  of  disposition  of" 
are  inserted  to  meet  such  a  case  as  that  of  Botver  v.  Smith,  L.  B. 
11  Eq.  279  (more  accurately  reported  19  W.  E.  399,  and  40  L.  J. 
Ch.  194 ;  see  Steward  v.  Foppleton,  W.  N.  1877,  p.  29),  in  which  a 
covenant  for  settlement  of  any  property  to  which  the  wife  should 
become  entitled  of  the  value  of  £500  or  upwards,  was  successfully 
evaded  by  the  wife  making  successive  appointments  in  her  own 
favour  in  sums  of  less  than  £500  of  a  sum  much  exceeding  that 
amoimt,  which  had  become  subject  to  her  absolute  power  of  appoint- 
ment. The  question  has  been  raised  whether  a  general  oovenant 
of  this  description  is  not  too  vague  to  be  enforced,  but  it  appears 
to  be  admitted  that  if  there  be  any  such  rule,  covenants  by  the 
wife  in  marriage  settlements  are  an  exception  to  it    &  CUtritf 
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{exoept   the    property  hereinbefore  settled,  and    except  Pbtototot 

jewels,  ornaments,  plate,  fumitnre,  pictures,  books,  and         ' 

other  chattels  of  a  similar  nature,  which  it  is  hereby  ok  mabeiaos, 
agreed  shall  belong  to  the  wife  for  her  separate  use),     hubbakd's 

THEN,  and  in  every  such  case,  the  wife  and  all  other  '"J^?"'  ^^ 

,  "^  "WIFE  8  AVTSB- 

neoessary  parties  shall,  at  the  cost  of  the  trust  estate,  as  AOQinBED 
soon  as  circumstances  will  admit,  do  all  such  acts  and  . 
things  as  shall  be  necessary  or  expedient  for  effectually 
Testing  the  same  in  tiie  trustees  upon  trust,  that  they 
shall,  in  such  manner  as  they  shall  think  fit  (but  as  to 
reversionary  properly,  not  until  it  shall  fall  into  posses- 
sion, unless  it  shall  appear  to  them  that  the  trust  estate 
will  probably  be  injured  by  deferring  the  sale),  sell  or 
call  in  and  convert  into  money  so  much  of  the  said  pro- 
perty as  shall  not  consist  of  money  or  of  investments  of  a 
natiure  hereinbefore  authorised:  and  shall  hold  the  net 
monies  produced  by  such  sale,  calling  in  and  conversion, 
and  so  much  of  the  said  property  as  shall  consist  of 
money  or  of  such  investments  as  aforesaid,  and  the 
income  thereof  respectively  upon  the  trusts  (including 
the  trust  for  investment),  and  with  and  subject  to  the 
powers  and  provisions  hereinbefore  declared  and  contained 
concerning  the  monies  to  arise  from  the  sale  of  the  said 
Two  and  a  half  per  Cent.  Consolidated  Stock  and  the 
investments  for  the  time  being  representing  the  same,  and 
the  income  thereof  respectively  (a) ;  Providbd  always, 


36  Ch.  D.  348 ;  see  also  TaiLly  v.  OJBIkial  Receiver,  13  App.  Cas. 
623;  lU  Turcan,  40  Ch.  J),  5;  Be  Kelcey,  [1899]  2  Ch.  530.  As  to 
savings  and  investments  of  savings  of  the  wife's  separate  estate, 
086  Fifday  v.  Darling^  [1897]  1  Ch.  719. 

(a)  Or  "  concerning  monies  forming  part  of  the  wife's 
fund  and  the  investments  representing  the  same  and  the 
income  thereof  respectively,  and  so  that  the  capital  trust 
premises  whereof  trusts  are  now  being  declared  shall 
become  an  accretion  to  the  wife's  fimd  and  for  all  pur- 
poses be  blended  with  and  follow  the  destination  of  the 


same." 
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Pbbosdbnt 
CXVI. 

ON  XABBIAQB, 
OF  WIFE'b  AKD 

husband's 

stocks,  and 

wipe's  AFTSR- 

AGQUIRBD 

PBOPBBTY. 

Power  for 
trustees  to 
settle 
questions. 


Power  of 
appointing 
new  trustees ; 


— ^and 
additional 
indemnities  to 
trustees  (&). 


that  the  trustees  shall  not,  without  the  consent  in  writing 
of  the  wife,  sell  any  annuity  or  other  estate  or  interest 
for  or  determinable  with  her  life,  which  may  form  part 
of  the  said  property,  and  shall  until  the  same  shall  be  00 
sold,  pay  and  apply  as  income  of  the  wife's  fund  any 
such  annuity,  and  the  income  of  any  such  other  estate  or 
interest  as  aforesaid.  And  it  is  hereby  declabed,  that 
the  trustees  may  apportion  blended  trust  funds  and  decide 
whether  any  monies  shall  be  considered  income  or  capital 
for  the  purposes  of  these  presents  [and  also  the  value  of 
any  property  whereof  for  any  of  the  purposes  of  these 
presents  it  shall  be  necessary  or  desirable  to  ascertain  the 
value],  and  may  settle  and  determine  all  matters  as  to 
which  any  doubt,  difficulty,  or  question  may  arise  in  the 
course  of  the  execution  of  the  trusts  of  these  presents  or 
incidentally  thereto;  and  every  such  determination  whethCT 
made  upon  a  question  formally  raised,  or  implied  in  any 
of  the  acts  or  proceedings  of  the  trustees,  and  although 
such  determination  may  not  be  in  accordance  with  the 
strict  rules  of  law,  shall  conclusively  bind  all  persons 
interested  under  these  presents,  and  generally  the  trustees 
may  act  in  relation  to  the  trust  premises  as  efFectually  as 
if  they  were  the  absolute  owners  of  the  same  without 
being  responsible  for  loss  occasioned  thereby  (a).  And  it 
IS  HEREBY  AGREED,  that  the  powcr  of  appointing  a  new 
trustee  or  new  trustees  of  these  presents  shall  be  exer- 
ciseable  by  the  husband  and  the  wife  during  their  joint 
lives  and  by  the  survivor  of  them  during  his  or  her  life; 
And  that  (in  addition  to  the  ordinary  powers,  indemnities, 
and  right  to  reynbursement  by  law  given  to  trustees), 
the  trustees  [may  receive  and  give  effectual  receipts 
for  monies  paid  or  stocks,  funds,  shares  or  securities 
transferred  to  them  in  anticipation  of  the  regular  time 


(a)  A  more  precise  and  formal  power  to  apportion  blended  trust 
funds  will  be  found  infra,  p.  493.  See  also  the  power  in  a  will, 
infra,  pp.  676,  577. 

(5)  See  note  {a),  on  p.  450,  supra. 
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for  payment  or  transfer  tiiereof  pursaant  to  these  pre-    p&bgedbtit 
sents  (a)  and]  may  lend  on  the  security  of,  or  purchase,       ^^VI- 
or  acquire  any  hereditaments  or  property  with  any  title  on  ilibbiaqb, 
which  they  shall  in  their  absolute  discretion  think  fit  to  ^hubbaot's 
accept,  although  the  same  may  be  less  than  or  inferior  to  J^S^'  ^^ 
the  title  which  a  person  in  the  absence  of  a  special  con-     aoquibsd 
tract  is  entitled  to  require  (b)  and  may  [lend  money  in     ^^"'^' 
conjunction  with  any  other  person  or  persons  by  way  of 
contributory  loan  (c),  and  allow  the  security  for  the  same 
to  be  taken  in  the  name  or  names  of  such  person  or 
persons  jointly  with  the  trustees   or   any  of  them,  or 
exdusiyely  or  otherwise,  and  may  accept  any  security  sub- 
ject to  prior  incumbrances  {d)y  and]  agree  that  money  lent 
shall  not  be  called  in  for  a  fixed  term  not  exceeding 
five  years,  and  may  also  pending  or  whilst  in  search  of  an 
investment  of  any  description  deposit  trust  money  at  a 
bank  at  interest  or  otherwise  [and  also  may  allow  securities 
and  documents  belonging  to  the  trust  to  be  placed  and 
remain  in  their  joint  names  or  on  their  joint  behalf  in 
the  custody  of  any  banker  or  solicitor  or  other  agent 
without  retaining   by  means  of  keys  or  otherwise  the 
exdusive  control  over  the  same  (&)],  and   it  shall  not 


(a)  This  is  inserted  because  since  the  Finance  Act,  1894  (see 
AU.'Oen.  v.  Beech,  [1899]  A.  C.  53;  and  Earl  Cowley  v.  /.  B.  Cam- 
miseianers,  ib,,  198),  anticipatory  payments  and  transfers  have 
become  more  usual.  But  it  is  probably  not  necessary  {Anson  y. 
Potter,  13  Ch.  D.  141). 

(()  It  seems  doubtful  whether  the  provision  on  this  subject  in  the 
Trustee  Act,  1893  (App.  XY.,  infra),  can  be  regarded  as  sufficient 
for  the  proper  protection  of  the  trustees. 

(c)  In  the  absence  of  express  power,  such  a  loan  would  be  a 
breach  of  trust     Webb  t.  Jonas,  39  Ch.  D.  660. 

(d)  As  to  adyanoes  on  second  mortgage,  see  Sheffield,  dhc.  Society 
V.  AizUwood,  44  Ch.  D.  412 ;  Portsea,  &c.  Society  y.  Barclay,  [1895] 
2  Ch.  298 ;  as  to  an  unauthorised  mortgage  for  a  term,  Vickery  y. 
Evans,  33  Beayan,  376. 

(e)  See  Field  y.  Field,  [1894]  1  Ch.  425 ;  and  ife  2>e  Pothonier, 
[1900]  2  Ch.  529,   as  to  negotiable  securities,   and  Be  Sisson's 
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Pbbokdsnt    be  obligatory  on  the  trusteesy  unless  requested  in  writing 
'       so  to  do  by  some  person  interested  in  the  trust  prenuses 
ow  lUBBiAGB,  (and  then  only  if  they  shall  consider  the  request  reason- 
husbaitb'b     A^l^  s^d  compliance  therewith  desirable),  to  realise  or 
sTwm,  AWD    (jaii  uj  any  investment  which,  or  the  security  for  which, 
shall  have  become  depreciated  (a),  or  to  see  to  the  settle- 
ment of  any  property  of  the  wife  other  than  what  is  herein 
specifically  mentioned  ((),  and  no  act  or  omission  in  any 
such  respect  shall  be  chargeable  as  a  breach  of  trust; 
And  the  trustees  shall  not  under  any  circumstances  be 
bound  to  act  personally,  but  may,  instead  of  acting  per- 
sonally, employ  at  the  expense  of  the  trust  property  any 
professional  or  business  person,  or  other  agent  to  transact 
any  business,  receive,  pay,  or    deliver    any    money  or 
securities,  or  do  anything  in  relation  to  tiie  trust  property 
without  being  answerable  for  loss  arising  thereby ;  And 
every  trustee  of  these  presents  acting  in  relation  to  tlie 


▲OQXrZBED 
PBOPBBTT. 


Power  to 

employ 

agents. 


Power  for 
profeBsional 
trustee  to 
charge  for 
business  (tf). 


Settlement,  [1903]  1  Oh.  262,  as  to  title-deeds  and  non-negotiabld 
secnrities. 

(a)  This  seems  desirable.  See  Re  Medland,  41  Oh.  D.  477 ;  B^ 
Johnson,  W.  N.  1886,  p.  72;  Be  Ckapman,  [1896],  2  Oh.  763.  But 
see  the  Trustee  Act,  1893,  Amendment  Act,  1894,  App.  XYI., 
infra,  s.  4. 

{h)  This  proyision  is  proper  where  there  is  a  coyenant  for  settle- 
ment of  after-acquired  property,  in  order  to  protect  the  trastees 
from  possible  liability,  though  a  trustee  would  probably  not  be 
liable  for  a  simple  omission  to  make  inquiry  when  he  had  no 
information  suggesting  that  any  property  had  become  subject  to 
the  coyenant.  See  remarks  of  L.  J.  Turner  in  Ex  parte  Oeave», 
8  De  Gex,  M.  &  G.  291,  309,  and  of  Jessel,  M.  B.,  in  Re  Forest  of 
Dean  Coal  Mining  Co,,  10  Oh.  D.  460,  463,  and  Toude  v.  Cloudy 
L.  E.  18  Eq.  634;  Fhipps  y.  Lovegrove,  L.  B.  16  Eq.  80;  HaUows 
V.  Lloyd,  39  Oh.  D.  686. 

(c)  If  one  of  the  trustees  is  himself  a  solicitor,  it  will  be  prudent 
to  obtain  special  instructions  before  inserting  this  dause.  See  Be 
Chappie,  27  Oh.  D.  686,  687.  As  to  its  construction,  see  Clarksoh 
y.  Robinson,  [1900]  2  Oh.  722.  It  will  not  preclude  the  oestuis  que 
trust  from  haying  the  charges  investigated.  Re  Fish,  [1893]  2  GL 
413. 
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trnst  property  in  anj  professional  or  business  capacity    Pbtoedxht 

shall  in  respect  of  acts  so  done  (and  without  regard  to  the         * 

question  whether  they  strictly  belong  to  such  profession  oir  mabbiaob, 

OF  WIPH  8  AMD 

or  business,  or  are  such  as  a  trustee  could  do  personally)     husband*8 
be  entitled  to  charge  and  be  remunerated  out  of  the  trust  J^^^l^^ 
property  as   a  stranger;   and  rr  is  hereby  declared      ▲oaxrcBBD 
that  all  the  trusts,  powers,  and  authorities,  and  indemnities 


hereby  vested  in  or  given  to  or  provided  for  the  trustees  Jf^I^J^^^f 
Aall  respectively  devolve  upon  and  be  exerciseable  by  and  trusteee. 
ayailable  for  the  protection  of  the  [survivors  and]  survivor 
of  them  and  the  executors  or  administrators  of  such 
survivor  and  other  the  trustees  or  trustee  for  the  time 
being  of  these  presents  (a).    In  witness,  &c. 


Parties. 


cxyn. 

AjsiGKMENT  to  TRUSTEES,  in  Contemplation  of  Marriage,    Fbboedbnt 

and  upon  trusts  to  be  declared  by  a  Settlement  of  even         ' 

DATE,  of  a  SUM  of  money  secured  upon  Mortgage.  on  mabeiaob, 

jj,  •  ^  ^  TEAN8FBB0F 

This  INDENTUBB,  made,  &c.,  BETWEEN  A.,  of,  &c.  ''b^^S^^JST 
[intended  husband^  of  the  first  part,  B.,  of,  &c.  [intended 
w/e],  of  the  second  part,  and  C,  of,  &c.,  D.,  of,  &c.,  and 
E.,  of,  Ac.    [trustees']    (hereinafter    referred    to    as  the 
trustees),  of  tie  third  part.     Whereas,  by  an  indenture  Recital  of 

dated  the day  of  ,  and  expressed  to  be  made  "w'tfiW®- 

between  X.  [the  mortgagor"]^  of  the  one  part,  and  the  said 

A^  of  the  other  part,  in  consideration  of  £ to  the  said 

X.,  paid  by  the  said  A.,  the  said  X.  granted  unto  the 
nid  A.,  his  heirs  and  assigns,  divers  messuages,  farms, 

(a)  See  sect.  22  of  the  Trustee  Act,  1893,  App.  XV.,  infra,  which 
does  not  extend  to  the  executors  or  administrators  of  the  survivor. 
But  the  extension  is  in  accordance  with  ordinary  practice. 
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Pbbokdent    lands,  tenements,  and  hereditaments,  situate  in  the  paii^ 

CXVU.      ^£ ^  ^  ^YiQ  county  of ,  known  as  the Estate, 

ON  icABBiAOB,  and  in  the  indenture  now  in  recital  or  the  schedule  thereto 

xoBTOAQB  TO  particularly  described,  to  hold  the  same  unto  and  to  the 

BBSBTTLED.    -Qg^  Qf  ^jj^  g^j^j  ^^  jjjg  hem  aud  assigns,  subject  to  a 

proviso  for  redemption  on  payn^ent  by  the  said  X.,  his 

heirs,  executors,  administrators,  or  assigns,  to  the   said 

A.,  his  executors,  administrators,  or  assigns,  on  the 

day  of then  next,  of  the  sum  of  £ ,  with  interest, 

for  the  same,  in  the  meantime  at  the  rate  of  £ —  per  cent. 

Thatprinoipal  per  annum.    And  whereas  the  said  sum  of  £ ,  'with 

rwt  rwaain  '  interest  thereon  from  the day  of  last,  is  owing 

owing.  ^  ii^Q  gaid  A.  on  the  security  of  the  hereinbefore  recited 

Of  intended  indenture.  And  whereas  a  marriage  is  intended  to  be 
^J?™^^'        solemnised  between  the    said   A.   and  B.      Now  this 

Witnesseth. 

Conaidera-       INDENTURE  WITNESSETH,  that,  in  Consideration  of  the  said 

tion.  intended  marriage,  and  in  pursuance  of  an  agreem^it 

Assignment,  entered  into  on  the  treaty  for  the  same,  The  said  A.,  as 
debTMicf*^  MORTGAGEE  and  AS  SETTLOR  (o)  and  with  the  approbation 
interest.  of  the  said  B.,  doth  hereby  assign  unto  the  trustees,  their 

executors,  admimstrators,  and  assigns,  all  that  the  said 

principal  sum  of  £ so  owing  to  the  said  A.,  on  the 

security  of  the  hereinbefore  recited  indenture  as  aforesaid, 
and  all  interest  due  and  to  become  due  for  the  same,  and 
Habendum,  the  benefit  of  all  securities  for  the  same  (6),  to  hold  Uie 
said  premises  unto  the  trustees,  their  executors,  adminis- 
To  trostees  trators,  and  assigns,  in  trust  for  the  said  A.,  his  exeou- 
aSsi^/tUl  ^^^»  ^^^  administrators,  until  the  said  intended  marriage, 
the  manriage.  AND  AFTER  the  solemnisation  thereof,  upon  such  trxtsts 
teu^tsded^d  *^  ^®  ^^  ^^^  ^®  declared  concerning  the  same  respeo- 
by  deed  of  tively,  by  an  indenture  already  engrossed,  intended  to  bear 
even  date  with  these  presents,  and  to  be  made  between 
the  same  persons  as  are  parties  to  these  presents  and  in 
the  same  order  [or  if  the  case  be  oihenme  "  between,  &c,/* 

(a)  As  to  the  effect  of  these  words,  see  the  Cony.  Act,  1881 
(App.  IV.,  infra),  s.  7  (1)  (F)  and  (E). 
(6)  See  p.  335,  n.  (a),  supra. 


even  date. 
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naming  the  parties  in  the  usual  way].    And  this  indenturb    Preckd«ht 

ALSO  WITNESSETH,  that,  foF  the  oonsideration  aforesaid,         ' 

and  in  further  pursuance  of  the  said  agreement.   The  ^n  mabhiaqh, 

,        .  ^  TBAN8FB&  OV 

said  A.  as  mortgagee  doth  hereby  grant  unto  the  trustees,  xobtoaqb  io 
their   heirs    and    assigns,  all    the   hereditaments  and    ^  ^^lixd. 
premises  in  the  hereinbefore  recited  indenture  comprised  Witneaseth. 
or  expressed  to  be  thereby  granted,  or  which  now  by  any  mortgaged 
means  are  vested  in  the  said  A.,  subject  to  redemption  hereditaments 
mider  the  same  indenture,  to  hold  the   said  premises  Habendum. 
UNTO  and  to  the  use  of  the  trustees,  their  heirs,  and  To  trustees  in 
assigns,  subject  to  the  equity  of  redemption  subsisting  ^^\^^^  ^ 

therein  imder  the  said  indenture  of  the day  of equity  of 

on  payment  to  the  trustees,  or  the  survivors  or  survivor         ^  °°* 
of   them    or    the    executors  or   administrators  of    such 

survivor,  their  or  his  assigns,  of  the  said  sum  of  £ , 

and  the  interest  due  and  to  grow  due  thereon.    And  it  is  Power  to 
hereby  agreed  that  the  power  of  appointing  a  new  tnSSees."^^ 
trustee  or  new  trustees  of  these  presents  shall  be  exercise- 
aUe  by  the  said  A.  and  B.  during  their  joint  lives,  and 
by  the  survivor  of  them  during  his  or  her  life  (a)      Ix 
witness,  &c. 


cxvm. 

Settlement  on  Marriage  of  stock  and  securities  belonging    Pbbgkdkht 
to  the  "Wife,  giving  the  Husband  a  Life  Interest     cxvni. 
Determinable  on  bankruptcy^  assignment^  8fc.    Power  ow  xabeiaob, 
for  the  Wife  in  certain  events  to  make  a  Settlement  on  ^^^^^^ 
a  Future  Marriage.  hubbaud 

DBTSBMIXABLB 
m  LIFE  INTEBEST. 

iHIS  INDENTUEE,  made,  &c.,  between  A.,  of,  &c.  .^^^ 

[intended  husband],  of  the  first  part,  B.,  of,  Ac.  [intended 
iw/e],  of  the  second  part,  and  C,  of,  Ac,  D.,  of,  Ac,  and 

(a)  As  to  dispensing  with  the  trustees'  receipt  clause,  see  supra, 
p.  450,  n.  (o),  and  the  Acts  there  referred  to. 

p. — c.F.  30 
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Pbxobdbnt 

cxvni. 

ON  UABXlkQB, 
or  WIFB*S  PBO- 
PBBTT,  OIVXNG 

HUSBllfD 
DBTBBlCUrABLB 

UFB  nrrsBEST. 

Redtalof 
intended 
nuuring^  j 

—of  transfer 
of  stock  and 
seouiities. 
Witnessetlu 


Deolaration 
of  trust. 


For  the  wife 

tiUthe 

marriage. 


Power  to  vary 
investments. 
Trusts  for 
husband  until 
bankruptcy  or 
alienation ; 


E.,  of,  &0.  [trustees]  (hereinafter  called  the  trustees),  of 
the  third  part.  Whereas  a  marriage  is  intended  to  be 
solemnised  between  the  said  A.  (hereinafter  called  the 
husband)  and  the  said  B.  (hereinafter  called  the  wife). 
And  WHERB48,  in  pursuance  of  an  agreement  entered  into 
on  the  treaty  for  the  same,  the  wife,  with  the  approbation 
of  the  husband,  has  tomsferred,  assigned,  or  delivered, 
into  the  names  of,  or  unto,  the  trustees,  the  several  stodo, 
funds,  shares,  and  securities,  belonging  to  her,  specified 
in  the  schedule  hereto,  to  be  held,  &o,  [tU  mprcL,  p. 
452]  {a).  Now  this  indenture  witnbssbth,  that,  in 
further  pursuance  of  the  aforesaid  agreement,  and  in  con- 
sideration of  the  said  intended  marriage,  it  is  hereby 
agreed,  that  the  trustees,  from  and  aiter  the  solemni- 
sation of  the  said  intended  marriage,  shall  either  permit 
all  or  any  part  of  any  of  the  several  stocks,  funds, 
shares,  and  securities  specified  in  the  schedule  hereto,  to 
remain  unaltered,  or  shall  with  the  respective  oonfients  of 
the  husband,  until  the  failure  or  determination  of  the 
trust  hereinafter  declared  in  his  favour  of  the  income  of 
the  said  trust  premises,  and  of  the  wife,  during  her  life, 
and  after  such  failure  or  determination,  and  the  death 
of  the  wife,  at  the  discretion  of  the  trustees,  sell,  call 
in,  and  convert  into  money,  all  or  any,  or  any  part  of  the 
same  stocks,  funds,  shares,  and  securities,  and  shall  invest 
the  monies  produced  thereby  [remainder  of  trusts  as  to 
investments^  and  varying  investment^  supra^  pp.  445,  446] ; 
AND  SHALL  pay  the  income  of  the  said  scheduled  sto(^ 
funds,  shares,  and  securities,  and  of  the  monies  and  invest- 
ments for  the  time  being  representing  the  same  to  the 

(a)  It  is  proper,  when  possible,  to  frame  a  settlement  in  thif 
form,  and  to  transfer  the  fonds  to  the  trustees  before  or  on  & 
execution  of  the  settlement.  Where  money  lent  on  mortgage  is 
settled,  the  assignment  of  the  mortgage  debt  should  be  by  a 
separate  instrument;  for,  if  the  assignment  be  made  in  the  settle- 
ment itself,  it  would,  on  a  reconveyance,  beoome  part  of  the  title 
to  the  mortgaged  estate.  For  a  form  of  transfer  for  this  purpose, 
see  Precedent  Oavu.,  supra. 
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hosband,  until  he  shall  die  or  [beoome  bankrupt^  or  shall    F&egedskt 

assign,  charge,  or  incumber  the  said  income,  or  (a)]  do,  or         * 

suffer  something,  whereby  the  same  or  some  part  thereof  on  mabmaoe, 
would,  [through  his  act  or  default,  or  by  operation  or  pro-  pbbtt,  oivino 
oess  of  law,  or  otherwise  (a)]  if  belonging  absolutely  to  him,  j^J^^^^jj^ 
beoome  payable  to  or  vested  in  some  other  person  or  persons  ufb  nrraBBsr. 
[dr  cease  to  be  payable  to  himself  (ft)] ;  and  after  the  —for  wife 
failure  or  determination  of  the  trust  lastly  hereinbefore  for  life; 
declared,  if  the  wife  shall  be  then  living,  shall  pay  the 
said  income  to  the  wife  during  her  life,  but  so  that 
during  her  said  intended  coverture,  such  income  shall 
be  and  remain  her  separate  property  without  power  of 
anticipation;   and  after  the  failure  or  determination  of  —for  the  issue 
the  trust  hereinbefore  declared  in  favour  of  the  husband,  ^^he 
and  the  death  of  the  v^ife,  shall  hold  the  said  trust  pre-  marriage, 
mises  and  the  income  thereof,  in  trust  [/or  the  issue  and 
children  of  the  marriage^  supra^  pp.  446,  447,  adding  after 
the  power  of  appointmefit  to  the  survivor^ "  except  that  in  the 
event  of  the  husband  surviving  the  wife,  and  the  deter- 
mination in  his  lifetime  of  the  trust  hereinbefore  declared 
in  his  favour,  the  power  lastly  hereinbefore  contained  shall 
not  be  exerciseable  by  him  after  such  determination  (c)." 

(a)  It  is  thought  that  the  words  in  square  brackets  may  probably 
be  omitted  with  safety. 

(h)  See  in/ray  p.  607,  n.  (6). 

(c)  This  quaMcation  of  the  survivor's  power  may  be  omitted,  if 
desired,  but  in  that  case  the  following  should  be  inserted  imme- 
diately before  the  words  "  shall  hold  the  said  trust  premises.'' 

"  If  the  said  trust  in  favour  of  the  husband  shall  deter- 
mine in  his  lifetime  shall  during  the  remainder  of  his  life 
pay  and  apply  the  income  of  the  said  trust  premises  in 
the  maimer  in  which  the  same  income  would  for  the  time 
being  be  payable  or  applicable  if  he  were  then  dead. 
A^D  after  the  death  of  the  survivor  of  them  the  husband 
and  the  wife  shall  hold,  &c." 

And  the  power  of  advancement  would  be  in  the  ordinary  form, 
30  (2) 
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Pbboedknt    Hotchpot   clause^    ut   supra^  pp.  447,  455.]      Provided 

•     ALWAYS  that  the  trustees  may  after  the  death  of  the  wife 

02f  MABBiAOB,  and  the  determination  of  the  trust  hereinbefore  dedared 
PBKTT,  omnQ  i^  favour  of  the  husband  or  previously  thereto  with  the 
respective  consents  in  writing  of  the  wife  during  her  life, 
and  of  the  husband  imtil  the  determination  of  the  said 
Power  of         t^^^  ^  tis  favouT,  raise  [remainder  of  potcer  of  advancement, 
advanoement.   ut  supra^  p.  448  ;  trusts  in  default^  or  on  failure  of  children, 
ut  supra,  pp.  448,  449,  except  that  **  after  the  determinatioD 
of  the  trust  hereinbefore  declared  in  favour  of  the  hus- 
band "  must  be  substituted  for  "  after  the  death  of  the 
^?^  ^Irtai    ^^b*^^d."]    Provided  always,  and  it  is  hereby  agreed, 
erentsto  make  that,  if  the  wife  shall  survive  the  husband  {a),  she  may, 
on"l*futS^^     after  his  death,  and  whether  she  shall  be  covert  or  sole,  by 
n^amage.        deed,  with  or  without  power  of  revocation  and  new  ap- 
pointment, or  by  will  or  codicil,  appoint,  that  the  income 
of  (6)  any  part  or  parts  not  exceeding  altogether  one  equal 
moiety  of  the  said  trust  premises,  shall,  after  her  death, 

as  indeed  it  sometiines  is  even  in  a  settlement  containing  the  quali- 
fication above  referred  to.  Compare  Precedent  CXXX.,  if^fra, 
in  whicli  the  husband  takes  a  contingent  determinable  and  pro- 
tected life  interest. 

(a)  Compare  the  form,  p.  522,  infra,  where  there  are  two  fonds, 
one  settled  by  the  husband  and  the  other  by  the  wife,  and  tlie 
power  is  given  to  the  survivor.  And  see  as  to  the  extent  to  wLidi 
such  a  power  can  be  dealt  with  on  divorce,  Pollard  v.  FoUard,  [1894] 
P.  172;  and  Whxtt(m  v.  Whitton,  [1901]  P.  848. 

(6)  It  is  not  absolutely  necessary  to  specify  the  proportion,  bat 
if  no  proportion  is  specified,  then  the  words  given  in  note(c)  on 
p.  469  should  be  introduced  into  the  next  succeeding  dause,  as 
otherwise  the  whole  income  might  be  appointed  to  an  after-tak^ 
husband,  which  would  seldom  be  intended.  The  following  is  an 
alternative  form : — 

"any  part  or  parts  of  the  said  trust  premises,  not 
exceeding  in  the  several  events  hereinafter  mentioned 
the  several  proportions  hereinafter  respectively  specified 
(that  is  to  say),  if  there  shall  not  be  more  than  one 
child  of  the  said   intended  marriage  who  being  a  acm 
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be  paid  to  fuij  person  whom  she  may  marry  after  the    PBECEDiarr 
deatii  of  the  husband  for  the  life  of  such  person,  or  any     ^^V^- 
less  period,  with  or  without  restriction.    And  may,  by  the  ow  habbiaob, 
same  or  any  other  deed,  with  or  without  power  of  revooa-  pe^^oi^ 
tion  and  new  appointment,  or  by  will  or  codicil,  appoint,      husbahd 
tbat  the  capital  of  (a)  any  part  or  parts  not  exceeding  ufeistbbbst. 
altogether  one  equal  moiety  of  the  said  trust  premises 
(but  subject  to  the  interest  (if  any)  of  any  such  person  as 
aforesaid  in  the  income  thereof  imder  any  appointment  by 
the  wife  for  his  benefit),  shall,  after  her  death,  be  held  in 
tmstforall  or  any  of  the  issue  of  any  such  future  marriage 
of  the  wife,  in  such  manner  and  form  in  every  respect  as 
the  wife  shall  think  proper  (6).    Providkd  always,  that  Proyision  that 
the  portion  of  the  said  trust  premises  (c)  to  which  the  ^^^t  ^^ 
issae  of  any  subsequent  marriage  or  marriages  of  the  marriage 
wife  shall  ooUectively  become  entitled  imder  every  or  legg  i^pro-  ^ 
any  such   appointment  as  aforesaid,  shall    not    bear  a  portion  than 
greater   proportion    to    the    residue    of    the    said  trust  a  future 
premises  than  the  number  of  the  children  of  any  such  ™*™*fir®« 
subsequent    marriage    or    marriages    as    aforesaid,   who 
being  a  son  or  sons,  shall  attain  the  age  of  twenty-one 
jears,  or  being  a  daughter  or  daughters,  shall  attain  that 
age  or  marry,  shall  bear  to  the  nimiber  of  the  children  of 
the  now  intended  marriage,  who  being  a  son  or  sons,  shall 


shall  attain  the  age  of  21  years,  or  being  a  daughter  shall 
attam  that  age  or  marry,  four  equal  fifth  parts ;  if  there 
diall  be  two  such  children  and  no  more,  three  equal  fifth 
ports;  and  if  there  shall  be  three  or  more  such  children, 
two  equal  fifth  parts,  shall  after  her  death,  &c." 

(a)  See  preceding  note. 

[h)  Compare  the  form,  awpra,  pp.  446, 447,  and  note  (c)  on  p.  446. 

(c)  If  no  proportion  is  specified,  insert  here  the  words  '^  to  the 
income  of  which  any  such  after-taken  husband  as  afore- 
said, or  to  the  capital  of  which."  It  should  be  observed  that 
the  insertion  will  not  be  inappropriate,  eren  though  a  proportion 
be  specified. 
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Fbboedbiit 
CXVIU. 

OK  ICABBIAOE, 

OP  wipe's  PBO- 

PBBTT,  OIVlNa 

Hn8BA.ND 
DBTSBMINABLlfl 
LIPB INTSBB8T. 

Appointments 
in  anticipation 
to  take  effect 
according  to 
the  CTent. 

Provision  that 
subject  to 
preceding 
power  the 
settlement 
shall  remain 
in  force. 


attain  the  age  of  twenty-one  years,  or  being  a  daughter 
or  daughters  shall  attain  that  age  or  many.  Pbovided 
ALWAYS,  that  any  suoh  appointment  as  last  aforesaid  may 
be  made  by  the  wife,  while  it  shall  be  uncertain  whether 
or  to  what  extent  the  same  will  be  capable  of  taking 
effect,  and  if  so  made,  shall  take  effect  according  to  the 
event  (a).  Pbovided  also  that,  subject  and  without  pre- 
judice to  every  or  any  such  appointment,  the  trust  pre- 
mises of  which  any  such  appoiniment  shall  be  made,  shall 
remain  and  be  held  upon,  and  subject  to  such  of  the  trusts 
and  provisions  herein  declared  and  contained  concerning 
the  same  as  shall  be  subsisting  or  capable  of  taking  effect 
[^Poicers  to  apportion  blended  funds  and  aettk  guestiom  and 
to  appoint  new  trmtees^  and  additional  indemnities^  SfCj  ut 
supra,  pp.  460 — 463,  so  far  as  required.  Declaration  as  to 
devolution  of  trustees^  powers^  supra^  p.  463.]  In  wit- 
NSSS,  &c. 

THE  SCHEDULE  above  referred  to. 

(a)  In  the  case  mentioned  in  the  last  preceding  note,  or  if  the 
words  there  given  are  inserted,  omit  the  word  '^  last,"  and  it  may 
be  better  to  introduce  after  this  clause  the  following :  "  Pbovided 
ALWAYS,  nevertheless,  that  for  the  purpose  of  determining 
the  amount  of  the  income  available  for  the  benefit  of  any 
such  after-taken  husband  as  aforesaid,  by  virtue  of  any 
appointment  by  the  wife  imder  the  power  in  that  behalf 
hereinbefore  contained,  it  shall  be  assumed  that  every  or 
any  child  of  any  marriage  of  the  wife  who  at  her  death 
shall  not  have  acquired  a  vested  interest,  will  ultimately 
acquire  a  vested  interest,  and  such  income  shall  not  suffer 
any  increase  or  diminution  in  consequence  of  any  sudi 
child  afterwards  failing  to  acquire  a  vested  interest." 


Digitized  by 


Google 


SETTLEMENTS.  471 


CXTX. 


Appointmbnt  hy  indorsement  on  the  settlement  of  part  of    Pbbckdbht 


Fund  Settled  on  the  Appointor's  Marriage. 


cxix. 

▲FFOnfnCEHT 
BT  INDOBSB- 
'ON 


To  ALL  TO  WHOM  THESE  PRESENTS  shaU  oome, 
the   within-nfuned    A.   B.    [appointor],    sends    greeting. 
Whereas  shortly  after  the  execution  of  the  within-written  settled  fuwd. 
indenture,  a  marriage  was  solemnised  between  the  said  j^j^^^^j 
A.  B.  and  C.  D.  afterwards  0.  B.  his  wife.    AlND  whereas  appointor'a 
the  said  C.  B.  is  dead.    And  whereas  E.  B.  is  a  child  of     ,   !f®' 

.  — death  of 

the  said  marriage.    Now  these  presents  witness,  that  his  wife; 
in  exercise  of  the  power  (a)  for  this  purpose  to  the  sur-  —that 
yivor  of  them  the  said  A.  B.  and  C.  B.,  given  by  the  o£Sd^  the  * 
within-written  indenture  [and  of  every  or  any  other  power  n^<^r«- 
enabling  him],  he,  the  said  A.  B.,  dotii  hereby  irrevocably  ^^'^f®*®*^- 
appoint,  that  one  equal  third  part  of  the  several  stocks,  ^gQ^j-^ct  to 
funds,  shares,  and  securities,  now  subject  to  the  trusts  appointor's 
of  the  same  indenture,  shall,  on  the  execution  of  these     ®  vm^^* 
presents,  subject  to  the  life  interest  of  the  said  A.  B.  in  abeolutely 
the  income  thereof  and  to  the  power  in  the  same  inden- 
ture contained  of  varying  investments,  belong  to  and  be 
absolutely  vested  in  the  said  E.  B.,  and  be  held  in  trust 
for  the  said  E.  B.,  her  executors,  administrators,  and 
assigns  (i).    In  witness,  &o. 

(a)  See  as  to  the  execution  of  powers  the  notes  to  Precedent  YI., 
Mtpra,  p.  190. 

(6)  Q^ie  following  is  a  form  of  surrender  of  the  appointor's  life 
interest,  appropriate  where  a  particular  sum  of  stock  has  been 
appointed  (compare  the  next  Precedent),  and  where  the  appointee 
is  not  under  disability : — 

"  And  these  presents  also  witness,  that,  in  considera-  Snrrender  of 
tion  of  the  said  intended  marriage,  and  in  pursuance  of  JJ^^^l^ 
an  agreement  in  this  behalf  entered  into  upon  the  treaty 
for  the  same,  he  the  said  A.  B.,  as  settlor,  doth  hereby 
surrender  unto  the  said  E.  B.  all  the  life  estate  and  inte- 
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oxx. 

PtocTOKRT    Appointment  in  contemplation  of  Mabriage  of  pari  qf 

'  a  Sum  op  Stock,  subject  to  the  trusts  of  a  Will,  trttt 

APPoiNncraT       Proviso  avoiding  the  Appointment,  if  the  marriage  do 

OF  PABT  OF 

STOCK  BSTTLED 

BT  WILL. 


not  take  place  within  six  months. 

To  ALL  TO  WHOM  THESE  PBESENT8  shall 
^^h^*  come,  A.  B.,  the  wife  of  C.  B.,  of,  &o.,  sends  greeting. 
trusts  of  a  wiU  Whereas,  Under  the  trusts  by  the  will  of  E.  D.,  the  late 

^^^        father  of  the  said  A.  B.,  dated  the day  of ,  and 

appointor's      proved  with  a  codicil  thereto,  in  the  E^^istry,  on 

shaU  appoint!  ^^^ ^7  ^^ >  1^ — ,  declared  of  the  proceeds  of 

his  residuary  personal  estate,  the  several  sums  of  £ 

Two    and    a   half    per  Gent.    Consolidated   Stock,  and 

£ Lidia  £3  per  Gent.  Stock,  now  standing  in  the 

names  of and ,  the  present  trustees  of  the  said 

will,  and  liable  to  be  varied  imder  a  power  in  that  behalf 
therein  contained,  stand  settled  upon  trusts  under  which 
the  income  thereof  is  payable  to  the  said  A.  B.,  during 
her  life,  for  her  separate  use,  without  power  of  antici- 
pation, and  subject  thereto  the  said  premises,  and  the 

rest  of  the  said  A.  B.  in  the  said  sum  of  £ ,  Two  and 

a  hsdf  per  Gent.  Gonsolidated  Stock  hereinbefore  appointed 
and  the  income  thereof  to  the  intent  that  by  means  of 
such  surrender  and  of  the  appointment  hereinbefore  con- 
tained, the  said  E.  B.  may  become  and  be  hencefordi 
absolutely  entitled  in  possession  of  the  same  sum  of 
Stock." 

In  such  a  case  as  this,  the  liability  to  saooession  duty,  if  any 
exists,  must  be  taken  into  consideration,  and  it  may  be  proper  to 
have  the  duty  commuted  and  paid  at  once.  As  to  estate  du^,  see 
A.-G.  V.  Beech,  [1899]  A.  0.  63 ;  Earl  Cowley  v.  /.  B.  Commi$^ 
sioners,  %b,  198 ;  and  see  the  note  (a)  at  p.  175,  supra. 

If  a  proviso,  avoiding  the  appointment,  as  in  the  next  Precedent, 
be  added,  it  should  extend  to  avoidance  of  the  whole  deed  and 
everything  contained  in  it. 
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inoome  thereof,  are  directed  to  be  held  in  trust  for  all    Pbsoedent 
or  such  one  or  more  exolufiivelj  of  the  others  or  other 
of  the  children  of  the  said  A.  B.,  at  such  age  or  time,  or  APPonmcEMr 
lespective  ages  or  tmies,  and  generally  m  such  manner    ofpabtof 
in  all  respects  as  the  said  A.  B.  shall,  notwithstanding  ^^^^^  sbttlkd 


coverture,  by  any  deed  or  deeds,  with  or  without  power  of 

revocation  and  new  appointment,  appoint.    And  whereas  That 

F.  B.  is  a  daughter  of  the  said  A.  B.,  and  a  marriage  is  5^^f  th^  * 

intended  to  be  shortly  solemnised  between  the  said  F.  B.  appointor,  and 

and  G.  H.,  of,  &c.    Now  these  presents  witness,  that,  married. 

in  exercise  of  the  hereinbefore  recited  power  in  the  said  Witnesseth. 

will  contained  [and  of  every  or  any  other  power  enabling 

her],  SHE,  the  said  A.  B.,  doth  by  this  deed  appoint.  Appointment. 

THAT,  subject  to  the  life  interest  of  the  said  A.  B.,  That  subject 

in  the  income  thereof,   one  equal   moiety  of    the    said  uf©  m^^'  * 

several  sums  of  £ Two  and  a  half  per  Cent.  Con-  one  half  of  the 

soUdated  Stock  and India  £3  per  Cent.  Stock,  or  of  go  to  the 

the  investments  by  which  the  same  may  from  time  to  time  »PPo^<»e. 
be  represented  (a),  shall  immediately  upon  the  execution 
of  these  presents,  belong  to  and  be  vested  in  the  said 
F.  B.,  and  be  held,  in  trust  (ft),  for  the  said  F.  B.,  her 

(a)  See  p.  474,  n.  (6),  tn/ra,  as  to  estate  duty. 

ib)  If  the  proposed  appointee  be  an  infant,  and  it  is  desired 
that  the  appointed  fond  should  be  settled,  the  words  ^^  for  such 
person  or  persons,  and  for  such  purposes  as  the  said 
F.  B.,  notwithstanding  infancy,  shall  by  deed  with  or 
without  power  of  revocation  and  new  appointment 
appoint,  and  in  default  of  and  subject  to  such  appoint- 
ment "  may  be  inserted  here.  This  would  be  a  good  exercise  of 
the  power  in  the  text.  See  Sugden  on  Powers,  8th  ed.  p.  863,  and 
also  Slark  v.  Dakyns,  L.  B.  10  Ch.  35,  and  Be  Meredith's  Trusts,  3 
Oh.  D.  757.  And  it  is  presumed  that  the  desired  settlement  might 
afterwards  be  made  by  the  infant  in  exercise  of  the  power  so 
limited.  See  Be  h'Angibau,  15  Ch.  D.  228.  The  contrary  was 
decided  in  an  Irish  case.  Be  Armit,  5  Ir.  R.  Eq.  352,  which  being 
(it  is  submitted)  inconsistent  with  Be  D'Angibau,  should  be  regarded 
as  of  no  authority.  If,  however,  the  ultimate  trust  was  in  favour 
of  some  object  other  than  the  infant,  the  suggested  settlement 
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Pbsobdbht    exeoutors,  administrators,  and  assigns.    Provided  always 


Oleic 
^'       that  if  the  said  intended  marriage  shall  not  be  solemnised 

APPonmiBNT  before  the  expiration  of  six  calendar  months  from  the 

OF  PABT  OF    date  of  these  presents,  the  appointment  hereinbefore  oon- 

^'^^^^  tained  shall,  at  the  expiration  of  such  six  months,  become 

void.    In  witness,  &c. 


Proviflo 
avoiding  the 
appointment. 


cxxi. 

Pbkoedbtp    Appointment  under  a  Power  in  an  ordinary  Pbbsonaltt 
*  Settlement  o/^A^  Entire  Fund.    Very  Short  Form. 

▲PPOZNTICENT     TT" 

XTNDEBA  ANOW  ALL  MEN  BY  THESE  PRESENTS  that 
pow^^THE  we,  A.  B.,  of,  &o.  Ihmband'],  and  C.  B.,  his  wife,  in 
EMTiBBFuin).  exercise  of  the  power  to  us  for  this  purpose  given  by  tiie 
Appointment  settlement  made  on  our  marriage  (a),  and  of  every  other 
and  ^e^  power  US  enabling,  do  hereby  appoint  that,  after  the  death 
—that  after  of  the  survivor  of  us,  tiie  trustees  or  trustee  for  the  time 
^vOTteL^^  being  of  the  said  settlement  shall  raise  out  of  the  trust 
shall  raise  and  funds  subject  to  the  trusts  of  the  same  settlement,  and  pay 
^^  to  to  our  children  next  hereinafter  named,  the  several  sums 

hereinafter  mentioned  respectively  with  interest  for  the 
same  respectively  from  the  death  of  the  survivor  of  us  at 
the  rate  of  £3  per  cent,  per  annum,  and  without  any  de- 
duction in  respect  of  the  estate  duty  or  otherwise  {b)  (that 

would  unquestionably  be  good,  even  according  to  the  law  as  stated 
in  Be  Armit.  And  of  course  the  settiement  should  be  confirmed 
under  any  droumstances  as  soon  as  the  infant  comes  of  age.  See 
Oreenhi'll  V.  North  BrUieh  and  Mercantile  Insurance  Company ^  [1893] 
3  Ch.  474;  In  re  Hodson,  [1894]  2  Ch.  421. 

(a)  It  IB  assumed  there  was  but  one. 

{b)  It  would  suffice,  perhaps,  to  describe  the  sums  as  net  or  dear 
sums  {Re  SaunderSy  [1898]  1  Oh.  17),  but  the  words  in  the  text  are 
preferable.  In  the  absence  of  some  such  words  the  estate  datj 
would  be  payable  rateably  by  the  specific  and  residuaiy  appointees. 
See  B^  Counieu  of  Orford,  [1896]  1  Oh.  257 ;  Be  Mejpriek,  [1897]  1 


soosanda 
daughter ; 
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is  to  say),  to  oxir  elder  son  M.  B.,  £7,500,  to  oxir  son  N.  B.,    Pbbokdrkt 
£.5,000,  and  to  our  daughter,  P.  X.,  £4,000  (a),  and  shaU       ^^• 
hold  the  residue  of  the  said  trust  funds  and  the  income  appoditment 
thereof,  in  trust  for  our  daughter,  L.  B.  and  our  other       special 
daughters  or  daughter  except  the  said  P.  X.  who  shaU  ^^"5^ 

attain  the  age  of  twenty-one  years  or  marry,  and  if  more 

than  one  in  equal  shares  (6) :  And  further  that  the  power  ^due  for 
of  advancement  [and  powers  and  provisions  for  the  main-  ^^^j^^^ 
tenance  and  education  of  infant  children,  and  for  the  as  a  class, 
accumulation  and  destination  of  surplus  income  of  the  ^^^  ^^ 
shares  of  infant  children]  in  the  said  settlement  contained  and  other 
shall  extend  and  apply  to  the  sums  and  shares  hereby  ^<Ji^^^<.^® 
appointed  as  nearly  as  may  be:  Provided  always,  and  apply (<?). 
we  reserve  to  ourselves  power  by  deed  [and  to  the  survivor  Power  of 
of  us  power  by  deed  or  virill]  to  revoke  wholly  or  partially 
the  appointment  hereby  made.    In  witness,  &c.  (d). 

Ch.99;  JU  CkUholm,  [1902]  1  Ch.  457.  And  op.  Wade  v.  Wade, 
[1898]  2  Ch.  276;  Be  Parker- JerviSy  ib.  643,  where  a  contract  for 
exemption  from  the  duty  was  implied.  The  words  "  but  subject 
to  the  deduction  thereout  respectively  of  proper  rateable 
parts  of  the  estate  duty  becoming  payable  in  respect  of  the 
said  trust  funds  "  may  be  substituted  for  the  reference  to  estate 
duty  in  the  text,  if  desired ;  but  the  cases  cited  supra  show  that 
they  are  unnecessary  where  the  exonerating  words  in  the  text  are 
omitted.    See  the  notes  on  this  subject,  pp.  563,  568,  infra, 

(a)  These  children  are  assumed  to  be  of  age. 

{h)  It  is  assumed  that  L.  B.  has  attained  21,  and  consequently 
that  no  ultimate  trust  is  needed.  The  daughters,  except  P.  X., 
take  as  a  class  (see  Be  Feather  stone*  $  Trusts,  22  Ch.  D.  Ill ;  Kings- 
hury  V.  Walter,  [1901]  A.  C.  187 ;  and  of.  Be  Venn,  [1904]  2  Ch.  52), 
hut  it  would  be  better  not  to  use  this  form  of  trust  in  a  will. 

(c)  It  is  not  clear  that  this  can  be  done  under  a  power  not 
specially  authorising  the  donees  to  create  such  powers.  See 
Dav.  Prec.  Conv.  voL  iii.  pt  ii.  p.  159,  3rd  ed. 

{d)  Notice  of  the  deed  should  be  given  to  the  trustees. 
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P^^^MfT    Deed  of  Revocation  of  an  Appointment  in  favour  of 

ox  XII. 

children^  made  under  a  Power  contained  in  a  Set- 
tlement and  New  Appointment  with  Power  of 
Revocation. 

To   ALL  TO  WHOM   THESE   PRESENTS  shaU 

come,  A.  B.,  of ,  widow  [appointor]y  sends  greeting. 

Eedtal  of        Whereas  by  an  indenture  dated  tibe  day  of  , 

'  and  expressed  to  be  made  between  [j)arties]  (being  a 
settlement  made  in  consideration  of  the  marriage  then 
intended  and  afterwards  solemnised  between  the  said 
E.  B.,  since  deceased  and  A.  B.)^  it  was  declared  that 
the  trustees  or  trustee  for  the  time  being  thereof  should, 
after  the  solemnisation  of  the  said  then  intended  marriage, 
either  permit  certain  reversionary  interests  and  stocks, 
funds,  shares,  and  securities,  respectively  belonging  to  the 
said  A.  B.,  and  duly  vested  in  the  then  trustees  thereof,  to 
remain  unaltered,  or  should  vary  the  investment  of  the 
same  as  therein  mentioned,  and  should  pay  the  income 
thereof  and  of  the  investments  for  the  time  being  repre- 
senting the  same  to  the  said  A.  B.  during  the  joint  lives  of 
herself  and  the  said  E.  B.,  for  her  separate  use,  without 
power  of  anticipation,  and  after  the  death  of  either  of 
them,  to  the  survivor  of  them  during  his  or  her  life,  and 
after  the  death  of  such  survivor  should  hold  the  said  trust 
premises  and  the  income  thereof  in  trust  for  all  or  any 
of  the  issue  of  the  said  then  intended  marriage  with  su<ji 
future  or  other  trusts  for  their  respective  benefit,  and  provi- 
sions for  their  respective  advancement  (either  overreaching 
the  interests  prior  to  the  power  now  in  recital  or  not)  <» 
maintenance  or  education  at  the  discretion  of  the  said 
trustees  or  trustee,  or  of  any  other  persons  or  person,  and 
generally  in  such  manner  as  the  said  E.  B.  and  A.  B.  should 
jointly  by  deed  appoint,  and  in  default  of  and  subject  to 
such  appointment  as  the  survivor  of  them  should  by  deed. 
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or  will,  or  codicil,  appoint,  and  in  default  of  and  subject    Pbboedbnt 

to  such  appointment  upon  trusts  thereby  declared  for  the         * 

benefit  of  the  children  or  child  of  the  said  marriage  with  »»bd  of  eevo- 
the  usual  hotchpot  clause  and  power  of  advancement,  v^m  ▲pponrr- 
And  in  the  indenture  now  in  recital  were  contained  (amoncr    """^  xjndee 
other  powers  and  provisions)  a  provision  for  the  settlement  ^     fowbb. 
upon  and  subject  to  corresponding  trusts  and  powers  of 
other  and  after-acquired  property  of  the  said  A.  B.,  and 
also  a  power  for  the  appointment  of  new  trustees  thereof. 
And  whereas  the  aforesaid  reversionary  interests  have  -70*  rever- 
fidlen  into  possession,  and  certain  monies  have  become  rests  having 
subject  to  the  aforesaid  provision  in  the  said  indenture  J^^^*. 
of  settlement  contained  for  the  settlement  of  other  and  acquired  pro- 
after-acquired  property  of  the  said  A.  B.    And  whereas  Jo^ed  J^^ 
the  trust  funds  now  subject  to  the  trusts  of  the  said  —of  present 
indenture    of    settlement,  consist  of    the  stocks,  funds,  £J^^^^^^® 
shares,   and  securities  specified  in   the   schedule  hereto 
and  respectively  standing  in  the  names  or  under  the  legal 

control  of and ,  the  present  trustees  of  the  said 

indenture  of  settlement.    And  whereas  the  said  E.  B.  —<>*  death  of 

died  on  the day  of ,  18 — ,  without  having  joined  without 

with  the  said  A.  B.  in  exercising  the  joint  power  of  ^^e^iaing 

appointment  by  the  said  indenture  of  settlement  given  to 

them  as  aforesaid.    And  whereas  there  was  issue  of  the  —of  issue; 

said  marriage  six  children  and  no  more,  namely,  three 

sons,  D.  B.,  F.  B.^  and  Q*.  B.,  and  three  daughters, 

H.  B.  (who  intermarried  with  L.  M.,  and  is  hereinafter 

referred  to  as  the  said  H.  M.),  J.  B.,  and  K.  B.    And  —of  previous 

WHEREAS  by  a  deed  poll  dated  the  day  of  ,  re^Jabb^'* 

18 — ,  and  under  the  hand  and  seal  of  the  said  A.  B.  in  ®^°®J*i»^d 
exercise  of  the  aforesaid  power  given  to  her  by  the  said  son; 
indenture  of  settlement,  she  appointed  that  the  trustees  or 
trustee  for  the  time  being  of  the  same  indenture,  should, 
after  the  death  of  the  said  A.  B.,  raise  out  of  the  trust 
premises  and  pay  to  the  said  D.  B.,  his  executors,  ad- 

(a)  It  is  often  more  convenient  and  logical  to  introduce  this 
recital  immediately  before  the  recital  of  desire  to  appoint. 


Digitized  by 


Google 


478 


SETTLEMENTS* 


PBftOBDBNT 
CXXII. 

DBBD  OF  BBYO- 

CATION  AHD 

NSW  APPOINT- 

ICBIVT  XTlfDBB 

▲  8PS0IAL 

POWSB. 


—of  death  of 
a  daughter 
leaying  issae ; 
of  lonaoj  of  a 
son,  and  of 
infancy  of 
other 
children; 

^f  desire  to 

rerdEean 

appointment. 

Witneeseth. 


Bevocation 
except  of 
appointment 
to  eldest  son. 


Witnesseth. 


Appoint- 
ment. 


Of  remainder 
of  funds 


miliiBtratorS)  or  assignB,  the  sum  of  £2,000  with  interest 
for  the  same  at  the  rate  of  £3  per  cent,  per  annum  from 
the  death  of  the  said  A.  B.  [and  without  any  deduction 
in  respect  of  the  estate  duty  or  otherwise  (a)],  and  subject 
thereto  should  hold  the  said  trust  premises  and  the  income 
thereof  upon  trusts  therein  expressed  for  the  benefit  of  her 
other  children.  And  by  the  deed  poll  now  in  recital  the 
said  A.  B.  declared  that  it  should  be  lawful  for  her  at  any 
time  thereafter  by  deed  or  will  to  revoke  all  or  any  of 
the  appointments  thereinbefore  contained,  other  Hian  and 
except  so  far  as  regarded  the  appointment  to  or  in  favour 
of  the  said  D.  B.  of  the  said  sum  of  £2,000  and  interest 

And  whereas  the  said  H.  M.  died  in  the  month  of ^ 

19 — ,  leaving  issue,  and  the  said  G-.  B.  is  of  unsound  mind, 
but  has  not  been  found  so  by  inquisition,  and  the  said 
F.  B.  and  J.  B.  and  K.  B.  are  respectively  infants.  And 
WHEREAS  the  said  A.  B.  is  desirous  of  revoking  the 
appointment  or  appointments  made  by  the  said  deed  poll 
for  the  benefit  of  her  children  other  than  the  said  D.  B., 
and  of  making  such  new  appointment  or  appointments  aa 
hereinafter  expressed.  Now  these  presents  wmnsss 
that  in  exercise  of  the  power  by  the  said  deed  poll  for  this 
purpose  reserved  to  the  said  A.  B.  as  aforesaid,  and  of 
every  other  power  enabling  her,  she  the  said  A.  B.  dofli 
hereby  revoke  the  appointinent  or  appointments  by  the 
said  deed  poll  expressed  to  be  made  other  than  and 
except  so  far  as  regards  the  appointment  to  or  in  favour 
of  the  said  D.  B.  of  the  said  sum  of  £2,000  and  interest 
And  these  presents  also  witness  that  in  exerdse  of 
the  power  by  the  said  indenture  of  settlement  for  this 
purpose  given  to  the  said  A.  B.  as  the  survivor  of  herself 
and  the  said  E.  B.,  and  of  every  other  power  enabling 
her,  she  the  said  A.  B.  doth  hereby  appoint  tiiat  the 
trustees  or  trustee  for  the  time  being  of  the  said  indenture 
of  settlement,  shall,  from  and  immediately  after  the  death 
of  the  said  A.  B.,  hold  such  and  such  parts  as  afterraiaing 
(a)  See  p.  474,  tuprti,  note  (&}. 
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thereout  and  out  of  the  income  thereof  respectively,  and    Pebobdbnt 

paying  to  the  said  D.  B.,  his  executors,  administrators,         * 

or  assigns,  the  said  sum  of  £2,000  and  interest  by  the  »»«>  op  bbvo- 
said  deed  poll  appointed  to  him  or  in  his  favour  as  afore-  new  appoikt- 
said   [and  the  estate    duty   in   respect   thereof],    shall   '^'J^^^ 
remain    of    the    stocks,    funds,    shares,    and    securities       poweb. 
specified  in  the  schedule  hereto,  or  any  trust  funds  which 
may  be  substituted  for  the  same  and  of  all  other  trust 
funds  and  property  vhich   by  virtue   of  the  aforesaid 
provision  in  the  said  indenture  of  settlement  contained  for 
the  settlement  of  other  and  after-acquired  property  of  the 
said  A.  B.,  or  otherwise  howsoever,  are  or  is  or  shall  be 
or  become  subject  to  the  teists  of  the  said  indenture 
of  settlement  (hereinafter  collectively  referred  to  as  the 
remainder  of  the  said  trust  funds),  and  the  income  thereof 
Upon  the  trusts,  and  with  and  subject  to  the  powers 
and  provisions  hereinafter  declared  and  contained  con- 
cerning the   same  respectively    (that  is   to  say),   upon  To  pay  an 
TRUST  that  the  said  trustees  or  trustee,  shall,  out  of  the  ^Q^/oi^^ 
income  of  the  remainder  of  the  said  trust  funds,  pay  or  l^inatioBoii; 

apply  an  annuity  of  £ per  annum  [dear  of  estate 

duty  (a)    and  all   other  deductions]   for  or  towards  the 

maintenance  and  support  of  the  said  G*.  B.  during  his  life, 

such  annuity  to  commence  from  the  death  of  the  said 

A.  B.,  And  subject  to  the  payment  of  such  annuity  shall  "t^^^  snbject 

hold  one  equal  third  part  of  the  remainder  of  the  said  one-third  for 

trust  funds  and  the  income  thereof  in  trust  for  all  the  ^^^^^ 

children  or  any  the  child  of  the  S6dd  H.  M.  (6),  who  daughter; 

being  sons  or  a  son  shall  attain  the  age  of  twenty-one 

years,  or  being  daughters  or  a  daughter  shall  attain  that 

age  or  marry,  and  if  more  than  one  in  equal  shares,  and 

in  default  of  any  such  child  Upon  the  trusts  hereinafter 

dedared  concerning  the  other  two  equal  third  parts  of 

the  remainder  of  the  said  trust  funds  and  the  income 

(a)  See  p.  474,  supra,  note  (6). 

(6)  Observe  that,  H.  M.  h&ng  dead,  no  question  of  remoteness 
arises. 
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— and  as  to 
remaining 
two-thirds 
for  other 
children. 

Aocmer 
clause. 


Advancement 
clause  in 
settlement  to 
apply  («). 

Accumula- 
tions during 
minorities  to 
be  capital. 


Beceipt  of 
married 
female  infant 
to  bea 
discbarge  for 
income  and 
accumula- 
tions. 

Power  to 
appropriate 
fund  to 
answer 
annuity. 


thereof  respectively,  and  shall  hold  the  other  two  eqnal 
third  parts  of  the  remainder  of  the  said  trust  funds  and 
the  income  thereof,  in  trust  for  the  said  F.  B.,  J.  B., 
and  K.  B.,  and  their  respeotiYe  executors,  adminis- 
trators, and  assigns  in  equal  shares.  Providrd  always 
that  if  anj  of  them  the  said  F.  B.,  J.  B.,  and  K.  B., 
shall  die,  being  male,  under  the  age  of  twenty-one  yean, 
or  being  female,  under  that  age  and  without  having 
been  married,  the  share  or  shares  (accruing  as  well  as 
original),  of  him,  her,  or  them,  so  dying,  shall  accrue  to 
the  others  or  other  of  them,  and  the  said  D.  B.  and  their 
respective  executors,  administrators,  and  assigns,  and  if 
more  than  one  in  equal  shares.  Provided  always  that 
the  aforesaid  power  of  advancement  in  the  said  indenture 
of  settlement  contained,  shall  extend  and  apply  to  the 
shares  hereby  appointed  as  nearly  as  may  be.  Provideo 
ALSO  that  accumulations  arising  during  the  minority  or 
minority  and  discoverture  of  any  infant  appointee,  and  not 
applied  imder  the  statutory  power  in  that  behalf,  shall  f onn 
an  accretion  to  the  capital  of  the  share  of  such  appointee 
so  as  to  be  blended  and  devolve  along  with  the  same. 
Provided  also  that  the  receipt  of  any  female  appointee 
marrying  under  the  age  of  twenty-one  years  for  the  income 
and  accumulations  of  any  share  or  shares  to  which  she 
shall  be,  for  the  time  being,  entitled  in  possession,  shall 
be  a  sufficient  discharge  for  the  same  notwithstanding 
her  infancy.  Provided  always  that  the  said  trustees  or 
trustee  may  appropriate  to  answer,  by  means  of  the  income 

thereof,  the  said  annuity  of  £ per  annum  such  parts 

of  the  remainder  of  the  said  trust  funds  as  they  or  he 
shall  think  sufficient  for  that  purpose,  and  in  the  event  of 
such  appropriation  being  made  the  income  of  the  appro- 
priated parts  shall  be  exclusively  applicable  for  payment 
of  the  said  annuity  in  entire  exoneration  of  the  income  of 
the  parts  not  so  appropriated,  and  in  case  the  income  of 
the  appropriated  parts  shall  become  insufficient  to  satisfy 
(a)  See  note  (c),  p.  475,  supra. 
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the  said    annuity,   the    same    shall    abate    accordingly.    Pbeoebent 
Provided  always  that  nothing  hereinbefore  contained      ^^^^' 
shall  prejudice  or  affect  the  powers  in  the  said  indenture  ^^^  oi"  »kvo- 
of  settlement  contained  of  varying  the  investment  of  the  new  appoint- 
said  trust  funds.     Provided  always  that  it  shall  be    J^s^tundbb 

▲  SPECIAL 

lawful  for  the  said  A.  B.  by  deed,  or  will,  or  codicil,  to       powbb. 
revoke  wholly  or  partially,  or  to  vary,  all  or  any  of  the  Power  of 
appointments  hereinbefore  contained,  and  by  the  same  or  v^taiente^" 
any  other  deed,  or  by  will  or  codicil,  to  declare  under  the  not  to  be 
power  in  that  behalf  in  the  said  indenture  of  settlement  p"^^"     . 
contained  any  new  or  other  trusts  concerning  the  premises  revocation 
the  trusts  whereof  shall  be  so  revoked.    In  witness,  &c.      ^pointeaent. 

THE  SCHEDULE  above  referred  to. 


cxxm. 

Settlement,  on  Marriage,  of  a  Reversionary  Interest    Pbeokdeot 

CXXIII 

in    Peraonaltyy  and   a   Policy  of  Assurance  on  the         

Eu8band*8  Life  (a).    Power  to  lend  a  portion  of  the  ^^  mabbiaqb, 

^    '  OP  BEVBBSION- 

fund  to  the  Husband.  aby  tsterbsh 

OP  WIPB,  AND 

IhIS  INDENTUEE,  made,  &c.,  between  A.,  of,  &c.     ^^?b 
[intended  hmband']^  of  the  first  part,  B.,  of,  &c.  [intended        "^- 
wi/e],  of  the  second  part,  and  C,  of,  &c.,  D.,  of,  &c.,  and  Parties. 
E.,  of,  &c.  [trustees]  (hereinafter  called  the  trustees),  of 
the  third  part.     Whereas  a  marriage  is  intended  to  be  Recital  of 
solemnised  between  the  said  A.   (hereinafter  eaUed  the  ^ri^gT.*  *'''' 
husband),  and  the  said  B.  (hereinafter  called  the  wife). 

And  whereas,  under  an  indenture  dated  the day  Recital  of  the 

of ,  and  expressed  to  be  made  between   [parties']  ^titildto^f 

(being  a  settlement  made  in  consideration  of  a  marriage  reversionary 

interest  in  a 
Bum  of  stock ; 

(a)  The  policy  here  settled  is  one  effected  in  the  names  of  the 
trustees.  See  next  Precedent  for  the  form  of  settlement  of  a  policy 
eftected,  as  is  most  usual,  in  the  husband's  name. 

D. — C.P.  31 
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policy  on 
husband's 

LIPS. 


— of  a 
setdemeat 
haviDgbeen 
agreed  on ; 


—that  the 
husband  has 
insured  his 
life  in  the 
trustees' 
names. 


Witnesseth. 


Assignment 


shortly  after  solemnised  between  the  said and , 

the  father  and  mother  of  the  wife),  and  by  virtue  of  an 
appointment  (a)  made  in  exercise  of  a  power  in  the  said 

settlement,  by  a  deed  poll  dated  the  day  of  this 

instant  month  of ,  and  under  the  hands  and  seals  of 

the  said and ,  the  wife  is  entitled  in  reversion 

expectant  on  the  death  of  the  survivor  of  the  said 

and ,  and  subject  to  their  respective  life  interests 

therein,  and  also  subject  to  the  power  of  varying  invest- 
ments contained  in  the  said  settlement,  absolutely  to  a 

share,  and  contingently  to  other  shares  or  another 

share  in  the  sum  of  £ Two  and  a  half  per  Cent. 

Consolidated  Stock,  standing  in  the  names  of  and 

as  trustees  of  the  said  settlement.     And  whersas 

upon  the  treaty  for  the  said  intended  marriage,  it  was 
agreed  that  the  said  absolute  and  contingent  share  and 
shares  of  the  wife  in  the  said  Stock  should  be  settled  upon 
the  trusts  hereinafter  decletred  of  the  same.  And  whereas, 
in  pursuance  of  a  further  agreement  entered  into  on  the 
treaty  for  the  said  intended  marriage,  the  husband  has 
effected  an  insurance  on  his  life,  in  the  names  of  the 

trustees  with  the Assurance  Office,  by  a  policy  dated 

the  day  of  ,  numbered  ,  in  the  sum  of 

£ ,  and  imder  the  annual  premium  of  £ to  the 

intent  that  the  same  may  be  settled  upon  the  trusts  herein- 
after declared  of  the  same  (b).  Now  this  indenture  wit- 
nesseth, that  in  pursuance  of  the  said  agreement  in  this 
behalf,  and  in  consideration  of  the  said  intended  marriage, 
she,  the  wife,  as  settlor  with  the  approbation  of  the  hus- 
band (c)  doth  hereby  assign  unto  the  trustees,  all  the  said 

(a)  See  the  previous  Precedent  and  note  (6),  p.  473,  supra, 

{b)  See  infra,  p.  486,  n.  (6). 

(c)  Begard  being  had  to  the  Married  Women's  Property  Act,  1882 
(App.  Xn.  infra),  the  addition  of  any  express  confirmation  or 
covenant  on  the  part  of  the  husband  would  seem  to  be  no  longer 
required,  except  when  the  wife  is  an  infant,  and  it  is  desired  that 
the  settlement  shall  be  made  by  the  husband,  ayailing  himwfJf  of 
the  construction  judicially  given  to  sect.  19,  q.  v. 
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absolute  and  oontmgent  share  and  shares  of  the  wife  in    Pbboedent 
the  said  sum  of  £ Two  and  a  half  per  Cent.  Con-      Con- 
solidated Stock,  or  the  investments  by  which  the  same  on  mj^biaok, 
may  from  time  to  time  be  represented,  to  hold  the  premises 
UNTO  the  trustees  subject  to  the  life  interests  therein  of  the 

said and ,  in  trust  for  the  wife,  her  executors     htoband's 

and  administrators,  until  the  said  intended  marriage,  and        "^' 
after  the  solemnisation  thereof,  upon  trust,  that  the  by  the  wife  to 
trustees  shall,  as  and  when  the  same  shall  respectiyely  fall  of  her  rayer- 
into  possession,  call  in  and  obtain  a  transfer  or  payment  to  of^SJ^^*^ 
themselves,  of  the  said  share  or  shares  hereinbefore  assigned,  stock, 
and  shall  either  permit  any  stocks,  funds,  shares  or  secu-  Habendum, 
lities  which  may  be  transferred  to  them  in  respect,  or  on  ^^btohfi 
account,  of  the  said  share  or  shares  hereinbefore  assigned  transfer  of  the 
[trusts  as  to  investment^  and  varying  investmenty  adding  in  the  ^^n^,'  &c. 
power  to  tary^  "  call  in  "  or  other  appropriate  tcordsy  and  the 
word  "  shall "  before  "  lay  out "  and  after  the  words  "  by  such 
sale  "  the  words  ^^  and  also  any  monies  constituting  part  of 
the  same  share  or  shares  " ;  for  wife  and  husband  successively 
during  life  ;  for  the  issue  and  children  of  the  marriage  ;  hotch' 
pot  clause ;  power  of  advancement ;  trusts  in  default  or  failure 
ofchildreny  supra,  pp.  445—449].     Provided  always  that  Power  to  lend 
the  trustees  (if  they  shall  think  fit,  and  without  being  fund  to  the 
accountable  in  respect  of  the  exercise  of  this  power)  may  ^^*^q^^^  ^^^ 
at  any  time  or  times  during  the  life  of  the  wife,  and  after  trusts, 
the  said  premises  hereinbefore  assigned  or  any  of  them 
shall  have  fallen  into  possession,  at  the  request  in  writing 
of  the  wife,  raise  out  of  such  of  the  said  premises  as  shall 
have  fallen  into  possession,  or  out  of  the  investments  repre- 
senting the  same,  any  sum  or  sums  not  exceediDg  altogether 

£ ,  and  advance  the  sum  or  sums  raised  by  way  of  loan 

to  the  said  A.  B.  at  such  rate  of  interest,  for  such  period, 
and  upon  such  terms,  as  the  trustees  in  their  discretion  may 
think  fit,  so  that  the  repayment  of  every  or  any  sum  so  ad- 
vanced with  interest  in  the  meantime  at  such  rate  as  may  be 
agreed  on  be.  secured  by  bond  or  otherwise  as  may  be  agreed : 

81(2) 
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Gxxm. 

ON  ICABBIAOB, 
OF  BEVSB8I0K- 
ABT  nrTEBBST 
OF  WIFE,  AJXn 
^UCTON 

hxtbbahd'b 

UFB. 

TrostB  of  the 
policy  of 
assunmoeon 
the  husband's 
life,  declared 
by  reference 
to  the  pre- 
ceding trusts ; 

— and  the 

income 

thereof; 


— with  a 
variation  in 
case  of  no 
child  of  the 
marriage 
becoming 
entitled. 


Covenant  by 
the  husband 
to  keep  on 
foot  the 
policy  of 
assurance. 


And  the  truBtees  shall  hold  the  sum  or  soms  the  repayment 
whereof  is  to  be  so  secured,  and  the  interest  thereof  upon 
the  same  trusts,  and  subject  to  the  same  powers  and 
provisions,  as  the  corresponding  sum  or  sums  advanoed, 
and  the  income  of  the  investments  representing  the  same 
would  have  been  subject  to  if  the  same  had  not  been  so 
advanced.    And  it  is  hereby  agreed,  that  the  trustees 

shall  hold  the  said  sum  of  £ [the  mm  assured  by  the 

policy']  J  and  other  the  monies  (if  any)  to  become  payable 
under  the  said  policy  of  assurance,  and  the  investments 
for  the  time  being  representing  the  same,  upon  the 
TRUSTS  (including  the  trust  for  investment),  and  subject 
to  the  provisions  hereinbefore  declared  and  contained 
concerning  the  monies  to  arise  by  the  sale  or  calling  in 
of  any  part,  or  constituting  or  representing  any  part,  of 
the  said  premises  hereinbefore  assigned,  and  the  invest- 
ments for  the  time  being  representing  the  same,  and  the 
income  thereof,  or  as  near  thereto  as  drcumstanoes  will 
permit ;  save  and  except,  that,  if  there  shall  be  no  child 
of  the  said  intended  marriage,  who  being  a  son  shall 
attain  the  age  of  twenty-one  years,  or  being  a  daughter 
shall  attain  that  age  or  marry,  then  (without  prejudice 
to  the  other  trusts  hereinbefore  declared  thereof  by 
reference),  and  after  the  death  of  the  wife  and  such 
default  or  failure  of  children  as  aforesaid,  the  trustees 
shall  hold  the  monies  and  investments,  the  trusts  whereof 
are  now  being  declared,  and  the  income  thereof,  or  so 
much  thereof  respectively  as  shall  not  have  become 
vested  or  been  applied  imder  any  of  the  trusts  or  powers 
herein  contained  or  implied  by  statute,  in  trust  for  the 
husband,  his  executors,  administrators,  and  assigns.  And 
the  husband  doth  hereby  covenant  with  the  trustees, 
that,  if  the  said  intended  marriage  shall  take  effect,  he  the 
husband  will  at  all  times  pay  the  said  annual  premium  of 
£ and  such  other  monies  (if  any)  as  may  become  pay- 
able for  keeping  on  foot  the  said  policy,  on  the  first  day 
on  which  the  same  respectively  ought  to  be  paid,  and  will 
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not  do  or  knowingly  suffer  any  thing  whereby  the  said    PsKCfEDENT 
policy  may  become  void  or  Yoidable,  or  the  trustees  be 
hindered  from  receiving  any  of  the  monies  assured,  or  ov  mabbiaok, 
which  might  become  payable  under  the  same  :  Provided  ^by  intkbest 
ALWAYS,  that  the  trustees  may,  if  they  shall  think  fit,   op  wipe,  and 

''       ,  "^  POLICY  ON 

apply  any  part  of  the  annual  income,  or,  if  that  be     husband's 
insuflBcient,  then  any  part  of  the  capital  of  the  said  trust        ^^^' 
premises,  in  payment  of  the  said  annual  premium  or  other  E^JJ^^ 
the  monies  (if  any)  which  may  become  payable  for  keeping  premiums, 
on  foot  the  said  policy :   Provided  nevertheless,  that  f^'*ll^^^  ^^ 

r       J  >  moome  or 

any  neglect  by  the  trustees  so  to  apply  any  part  of  the  capital  of  the 

•  J  <i.  •xix^j.'L  J.     trust  funds. 

Baid  annual  mcome  or  capital,  or  to  enforce  the  covenants  -.. 
hereinbefore  contained  on  the  part  of  the  husband,  shall  to  be  charge- 
not  be  considered  a  breach  of  trust,  and  that  the  trustees  breached  * 
shall  not  be  in  anywise  responsible  for  such  neglect,  nor  trust  if  the 
for  the  said  policy  becoming  void  by  any  means  what-  Eeptonf<»t. 
soever  (a).     [Power  to  apportion  hkiided  funds  and  settle 
questions.      Power  to  appoint  new  trustees  and  additional 
indemnities^  8fc.,  mutatis  mutandis^  and  so  far  as  required,  ut 
supra,  pp.  460 — 463,  adding  after  the  tcord  "  depreciated  " 
the  tcords  "  or  any  monies  advanced  to  the  husband  imder 
the    power    in    that    behalf    hereinbefore    contained." 
Declaration  as  to  devolution  of  powers  of  trmtees,  supra, 
p.  463.]    In  witness,  &o. 


CXXIV. 

Settlement,  on  Marriage^  of  a  Policy  of  Assurance  on    Pbkokdbht 
the  husband's  life  {b).  ^^^' 

rr  ON  XABBIAQE, 

IHIS  INDENTUEE,  made,  &c.,  between  A.,  of,  &c.     op  policy. 
[intended  husband'},  of  the  first  part,  B.,  of,  &o.  [intended  p^^^g^ 

(o)  Ck)]npare  the  provisions  in  the  next  Precedent. 
(6]  This  Precedent  is  inserted  as  giving  the  form  which  the 
settlement  of  a  policy  assumes,  when  such  policy  has  been  effected 
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Pbeoedhnt    tci/ejy  of  the  second  part,  and  C,  of,  &c.,  D.,  of,  &c.,  and 

'      E.,  of,  &o.  \_tn4stee8']  (hereinafter  called  the  trustees),  of 

ON  HABEiAQB,  thc  third  part,  witnesseth,  that,  in  consideration  of  a 

'—  marriage  intended  to  be  shortly  solemnised  between  the 

Witneeseth.     ^^^  j^    (hereinafter  called  the  husband),  and  the  said 

B.    (hereinafter  called    the   wife),   he    the    husband    as 

SETTLOR,  with  the  approbation  of  the  wife,  doth  hereby 

.A^gnment     assign  imto  the  trustees  all  that  [^assignment  of  policy^ 

H  be  d  suprUy  p.  268].     To  HOLD  the  premises  unto  the  trustees 

rpj^^fQj.         IN  TRUST  for  the  husband,  his  executors  and  adminis- 

husband  until  trators,  until  the  said  intended  marriage,  and  after  the 

mamage,        solemnisation     thereof     upon     the     trusts     hereinafter 
— after,  on 

trusts  after      declared    concerning    the    same.      And    it    is    hereby 
*.         agreed,  that,  if  the  said  intended  marriage  shall  take 
trusts  of  place,  the  trustees  shall  hold  the  said  premises,  upon 

po^cy*  trust  to  obtain  payment  of  and  receive  all  monies  assured 

by,  or  to  become  payable  under,  the  said  policy,  as  and 
Trusts  for        when  the  same  shall  become  payable;  And  shall,  with 
policy  monies;  ^^^  consent  in  writing  of  the  wife,  during  her  life,  and 
after  her  death  at  the  discretion  of  the  trustees,  invest  the 
monies  so  to  be  received  in  the  names  [Remainder  of  tnisU 
m   to  invest?nent  and  varying  investtnenty  supra^  pp.  445, 
—for  wife        446],  AND  shall  pay  the  income  of  the  said  monies  and 
^^    ®*  of  the  investments  for  the  time  being  representing  the 

same,  to  the  wife  during  her  life,  but  so  that  during 
her  said  intended  coverture  such  income  shall  be  and 
remain  her  separate  property  without  power  of  anti- 
cipation, AND  after  her  death  shall  hold  the  said  trust 
—usual  trusts  premises  and  the  income  thereof  in  trust  [for  the  issue 
^.  '     and  children  of  the  mannage ;    hotchpot  clause  and  power 

Trust  in  of  advancement,  supra^  pp.  446,  447].    And  it  is  hereby 

oJji^j^^fQj.     AGREED,  that  if  there  shall  be  no  child  of    the   said 

in  the  husband's  name.  Since,  under  **  The  Policies  of  Assuranoe 
Act,  1867,"  assignees  of  a  policy  can  sue  in  their  own  names,  there 
is  no  material  advantage  in  having  the  policy  effected  in  the  names 
of  trustees.  A  form  of  settlement  of  a  policy  in  the  names  of  the 
trustees  is  given  in  the  last  Precedent. 
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intended  mamage,  who  being  a  son  shall  attain  the  age    Fbeoedent 

of  twenty-one  years,  or  being  a  daughter  shall  attain        ' 

that  age  or  marry,  then,  subject  and  without  prejudice  ©^  mabeiaob, 

to  the  trusts  hereinbefore  declared,  the  trustees  shall  hold '— 

the  said  trust  premises  and  the  income  thereof,  or  so  absdSeiy 
much    thereof   respectively  as  shall    not    have    become 
vested  or  been  applied  under  any  of  the  trusts  or  powers 
herein  contained  or  by  statute  implied  from  and  after  the 
death  of  the  wife,  and  such  default  or  failure  of  children 
as  aforesaid,  which  shall  last  happen,  in  trust  for  the 
husband,    his     executors,    administrators,    and     assigns. 
ICovenant  by  husband  to  keep  on  foot  the  policy  of  assur- 
ance, supra,  p.  484.]     Provided  nevertheless,  that  any  Trosteea  not 
neglect  by  the  trustees  to  enforce  the  covenant  herein-  ^le-Ath^" 
before  contained  on  the  part  of  the  husband,  shall  not  be  breach  of 
considered  a  breach  of  trust,  and  that  the  trustees  shall  policy  be  not 
not  be  in  anywise  responsible  for  such  neglect,  nor  for  ^^eptonfoot. 
the  said  policy  becoming  void  by  any  means  whatsoever : 
And  also  that  the  trustees  may,  if  they  shall  think  fit,  Power  for  the 
upon  the  request  in  writing  of  the  husband  and  the  wife  policy; 
during  their  joint  lives,  or  of   the  husband,  after  the 
death  of  the  wife,  sell  the  said  policy  either  by  way  of 
surrender  to  the  office  granting  the  same,  or  otherwise, 
and  in  such  case  the  net  proceeds  shall  be  held  upon  the 
trusts,  and  with  and  subject  to  the  powers  and  provisions, 
which  would  have  been  applicable  thereto  if  they  had 
been  monies  assured  by  the  policy  so  sold  (a).    Provided  —^  *PPj7 

hoTiiiH6S  in 

ALSO  that  the  trustees  shall,  upon  such  request  in  writing  reduction  of 

as  aforesaid,  permit  any  bonus  or  bonuses  which  shall  be  Premium. 

declared  in  respect  of  the  said  policy,  to  be  applied  in 

reduction  of  the  annual  premium  (6).     [And  it  is  hereby  Receipt 

clause. 

(a)  Where  a  settlement  does  not  provide  any  fund  available  for 
payment  of  the  premiums,  such  a  power  as  that  in  the  text  is 
advantageous,  as  it  enables  the  trustees  to  make  the  most  of  the 
policy,  if  they  are  deprived,  by  the  husband's  incapacity  to  pay,  of 
any  means  of  keeping  the  policy  on  foot.  See  Davidson's  Prec. 
Conv.  3rd  ed.  vol.  iii.  p.  812,  n.  (p), 

(6)  When  the  rules  of  the  Assurance  Office  allow  bonuses  to  be 


Digitized  by 


Google 


SETTLEMENTS. 

declared  that  the  receipt  in  writing  of  the  trustees  for  any 
monies  paid  to  them  imder  the  said  policy  of  assurance  or 
otherwise,  in  pursuance  of  these  presents  or  the  trusts 
thereof,  shall  eflfectually  discharge  the  assurance  soeietr, 
or  person  or  persons  paying  the  same  therefrom,  and  from 
heing  concerned  to  see  to  the  application  thereof  (a).] 
\_Potcer  to  appoint  new  trustees^  and  additional  indemniiiei 
so  far  08  required,  ut  supra,  pp.  460 — 463.  Declaration  as 
to    devolution    of   trustees^  powers,  supra,  p.   463.]     Lf 

WITNESS,  &o. 


cxxv. 

Settlement,  on  Marrlige,  of  Wife*s  Stock  for  herself 
and  Husband,  without  Provision  for  Children. 

This  INDENTUEE,  made,  &o.,  between  A.,  of,  &c 
[intended  husband'],  of  the  first  part,  B.,  of,  &o.  [intended 
tcife'],  of  the  second  part,  and  C,  of,  &c.,  D.,  of,  &o.,  and 
E.,  of,  &c.  [trustees']  (hereinafter  called  the  trustees), 
of  the  third  part,  witnesseth,  &c.  [declaration  of  trust 
for  the  wife  till  marriage ;  trusts  as  to  investment ;  trusts 
for  wife  for  the  joint  lives,  and  for  the  survivor  for  li/e^ 
ut  supra,  pp.  445,  446].  And  after  the  death  of  such 
survivor  shall  hold  the  said  premises,  and  the  income 
thereof,  in  trust  for  such  persons  and  purposes,  and  in 
such  manner  as  the  wife  shall,  when  discovert  by  deed,  or 
whether  covert  or  discovert  by  will  or  codicil,  appoint, 
AND  IN  DEFAULT  of  and  subjcct  to  any  such  appointment, 
UPON  THE  TRUSTS  FOLLOWING  (that  is  to  Say),  if  the  wife 
shall  survive  the  husband,  then  in  trust  for  the  wife  as 

appHed  in  this  manner,  the  provision  in  the  text  may  be  inserted 
with  advantage,  unless  sufficient  funds  are  provided  by  the  settie- 
ment  for  keeping  on  foot  the  policy. 

(a)  As  to  the  insertion  of  this  clause,  see  p.  219,  n.  (a) ;  and  as  to 
giving  notice  of  the  assignment,  see  p.  220,  n.  (a)« 
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her  separate  property,  but  so  that  during  her  said  intended     Peeoedent 

coverture  such  contingent  reversionary  interest  shall  be         ' 

and  remain  her  separate  property  without  power  of  antioi-  ^^  maebiaqb, 
pation ;  but  if  the  husband  shall  survive  the  wife,  then  in  stock,  with- 
TRUST  for  such  persons  or  person  as,  under  the  statutes  J^^^^^en! 

for  the  distribution  of  the  effects  of  intestates,  would  have 

become  entitled  thereto  at  the  death  of  the  wife,  if  the 
husband  were  then  dead,  and  she  had  died  possessed 
thereof  intestate  (a),  such  persons,  if  more  than  one,  to 
take  as  tenants  in  common,  in  the  shares  in  which 
they  would  have  been  entitled  under  the  same  statutes. 
[Power  to  appoint  new  trustees^  and  additional  indemnities 
so  far  as  needed^  ut  supra^  pp.  460 — 463.  Declaration  as 
to  devolution  of  powers  of  trmtees^  supra^  p.  463.]     In 

WITNESS,  &c. 


CXXVI. 

Settlement,    on    Marriage,    of  a    sum    of  Money    Pbecedent 

CXXVI 

COVENANTED   to  he  paid  by  the  Husband,  and  of  a  sum         * 

of  Stock,  some  Furniture,  and  a  Share  of  Farming  ^^  mabbiaoe, 

OP  BUM  TO  BB 

Stock,  belonging  to  the  Wife,  Issue  of  the  Maniage  not       paid  by 
being  contemplated.  ^^^»s^^ 

IHIS  INDENTUEE,  made,  &c.,  between  A.,  of,  &c.      kbubof 
[intended  husband'],  of  the  first  part,  B.,  of,  &c.  [intended    BinNoooN- 
wife^y  widow,  of  the  second  part,  and  C,  of,  &o.,  D.,  of,    ™'^^^™^- 
Ac,  and  E.,    of,   &c.   [trustees']    (hereinafter  called  the  I^w^es. 
trustees),  of  the  third  part,  witnesseth,  that  in  con-  Witnessetli. 
sideration    of    a    marriage   intended    to   be    solemnised 
between  the  said  A.    (hereinafter  called  the  husband), 
and  the  said  B.  (hereinafter  called  the  wife),  and  in  pur- 

(o)  The  words  "  without  having  been  married  "  (see  «Mpro, 
p.  449)  are  omitted,  the  intention  being  not  to  exclude  children 
Bhould  there  be  any. 
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Pbkcbdemt    suanoe  of  an  agreement  entered  into  on  the  treaty  for  the 

same,  he  the  husband  doth  hereby,  with  the  approbation 

ON  MABRiAOB,  of  thc  wifo,  covonant  with  the  trustees,  that  if  the  said 

PAID  BY      intended  marriage  shall   be  solemnised,  he  the  husband, 

HUSBAND,  AND  ]jjg  heifs,  exooutors,    or  administrators,  will,  within   six 

WIPE  8  '  '  ,         ^    '  ' 

PBOPBBTY,  calendar  months  after  the  solemnisation  thereof,  pay  to 
icAB^oB  ^OT  *^®  trustees  the  sum  of  £ ,  with  interest  for   the 

BEING  ooN-    game  at  the  rate  of  £ —  per  cent,  per  annum  from  the 

solemnisation  of  the  said  intended  marriage  (a).    And  rr 

hosbimd^o^  18  HEREBY  AGREED,  that  the  trustecs  SHALL,  with  the  con- 
pay  a  gross  sent  of  the  husband  and  the  wife,  during  their  joint  liveB, 
and  of  the  survivor  of  them  during  his  or  her  life,  and 


sum. 


Trust  for 

investment,      after  the  death  of  such  survivor  at  the  discretion  of  the 

trustees,  invest  the  said  siun  of  £ ,  in  their  names 

[remainder  of  Umsts  as  to  investment^  supra,  pp.  445,  446], 
And  to  pay  AND,  during  the  joint  lives  of  the  husband  and  the  wife, 
onThalMo      SHALL  pay  the  income  of  one  equal  moiety  of  the  said  sum 

the  husband,    of  £ ,  and  of  the  investments  for  the  time  being  repre- 

^th^T  If  to  *  sen  ting  the  same,  to  the  husband,  and  his  assigns,  and  the 
wife  for  her  iucome  of  the  other  equal  moiety  of  the  same  premises  to 
separate  use.  ^|^^  ^j^  ^^^  -j^^^  Separate  use,  without  power  of  antieipa- 
iirst,  the  tion,  AND,  after  the  death  of  either  of  them,  the  husband 
r^st^f *^  ^  "^  ^^^  ^^^  ^^^®'  SHALL  HOLD  the  Said  trust  premises  and  the 

husband. 

(a)  It  was  decided  in  Ex  parte  Bishop,  L.  E.  8  Ch.  718,  that  such 

a  covenant  by  a  husband,  who  is  a  trader,  does  not  come  within  the 

meaning  of  the  91  at  section  of  *'The  Bankruptey  Act,  1869,"  as  '*  a 

covenant  or  contract  for  settlement  of  money  or  property  wherein 

the  husband  had  not,  at  the  date  of  his  marriage,  any  estate  or 

interest,"  and  therefore  was  not,  under  that  section  and  sect.  125, 

rendered  void  as  against  the  husband's  trustees  on  his  bankruptcy 

or  liquidation  under  that  Act.      This  decision  appears  to  be  no  less 

applicable  to  the  corresponding  sect.  (47)  of  the  Bankruptey  Act, 

1883,  which,  however,  is  not  confined  to  traders.      Under  sect.  30, 

u  discharge  in  bankruptcy  appears  to  release  the  husband  himji^lf 

from  further  liability  under  such  a  covenant.      See  sect  48  as  to 

avoiding  paymente  within  three  months  before  bankraptcy. 

If  payment  within  the  appointed  time  is  not  intended  to   be 

enforced,  the  trustees  must  be  protected  from  liability  by  such  a 

proviso  as  that  at  p.  496,  infra. 
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income  thereof,  upon  the  trusts  following,  that  is  to  say,    Pbkckdbht 
IF  the  wife  shall  die  in  the  lifetime  of  the  husband,  in      C^^^- 
TRUST  for  the  husband,  his  executors,  administrators,  and  on  jiabbiaob, 
assigns ;  but  if  the  husband  shall  die  in  the  lifetime  of  the       paid  ot^" 
wife,  IN  TRUST,  during  the  life  of  the  wife,  to  pay  the  said  h^^sband,  amb 
income  to  her,  but  so  that  during  her  said  intended  cover-     pboikett, 
ture  such  reversionary  life  interest  shall  be  and  remain  her  ,J^^%^ 
separate  property  without  power  of  anticipation ;  and  from     bkino  con- 

and  after  her  death,  in  trust  for  such  persons  for  such ^^^' 

purposes  and  in  such  manner  as  the  husband  shall,  by  deed  ?  *5®j^"^"  . 

%T  J-  -1  '   L  *       J       I.-     ,  l>and  die  first, 

or  will  or  codicil,  appomt ;  and  in  default  of  and  subject  the  whole 
to  any  such  appointment,  in  trust  for  such  persons  or  ^^"J^^^ 
person  as,  under  the  statutes  for  the  distribution  of  the  wife  for  life, 
effects  of  intestates,  would  have  become  entitled  thereto,  at  oapital  to  be 
the  death  of  the  husband,  had  he  died  possessed  thereof  J?  *T®*^^j» 
intestate,  and  without  having  been  married  to  the  wife,  appointees, 
such  persons,  if  more  than  one,  to  take  as  tenants  in  And  in  default 
common,  in  the  shares  in  which  they  would  have  been  mratfforhis 
entitled  imder  the  same  statutes.    And  this  indenture  next  of  kin. 
ALSO  WITNESSETH,  that,  in  consideration  of  the  said  intended  Witnesseth, 
marriage,  and  in  pursuance  of  an  agreement  entered  into  ^^^'^y* 
on  the  treaty  for  the  same,  she  the  wife,  as  settlor,  with  Assignment 
the  approbation  of  the  husband  (a),  doth  hereby  assign  ^y*l^^if«; 
unto  the  trustees.  First,  all  that  sum  of  Two  and  a  '^^?^^ 
half  per  cent.  Consolidated  Stock  now  standing  in  the 
name  of,  and    belonging    to  the  wife:    Secondly,   all  ^["house. 
the  furniture,  plate,  and  plated  articles,  oiiiaments,  china, 
hnen,  glass,  books,  pictures,  and  household  effects,  which 
now  are  in  or  about  the  house  in  which  she,  the  wife,  is 

now  residing  at (all  which  last-mentioned  premises 

are  hereinafter  referred  to  as  "furniture  and  household 

effects  ") :  And  thirdly,  all  the  share,  estate,  and  interest  Of  a  share  of 

of  her,  the  wife,  of  and  in  the  horses,  cattle,  sheep,  pigs,  ^*™^^ 

harness,  carriages,  carts,  implements  of  husbandry,  com, 

hay,  and  live  and  dead  farming  stock  of  every  kind,  now 

used  or  employed  in  or  upon  the  farm  at aforesaid, 

(a)  See  iupra,  p.  482,  n.  (c). 
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PsiBosDBiiT    now  in  the  occupation  of  the  wife,  or  of  the  trustees  of  the 

CXjlvi.      .^^  ^£  J  jy  ^  Yxor  late  husband  (all  which  last-mentioned 

ow  xASBiAOB,  premises  are  hereinafter  referred  to  as  "  farming  stock  '*), 

PAID  BY      TO  HOLD  the  said  Consolidated  Stock,  furniture  and  house- 

HU8BAND,  AND  j^qJ^j  cfEocts,  aud  farminir  stock  unto  the  trustees,    in 

PBOPBBTT,     TRUST  for  the  wife,  her  executors  and  administrators,  until 

xamjiSb  ^oT  ^^^  ^^^  intended  marriage,  and  after  the  solemnisation 

BEiNoooN.    thereof,  upon  trust  that  they  the  trustees  shall  either 

. 1-  permit  the  said  Consolidated  Stock,  or  any  part  thereof. 

Habendum.     ^  remain    unaltered,  or  shall,  upon   the   direction     in 

the  wife  untu  writing  of  the  wife  (a)  during  her  life,  and  after   her 

the  marriage.  (Jeath,  at  the  discretion  of  the  trustees  sell  the  same  or  any 

the^stodkon     P^  thereof:   AND  SHALL,  during  the  life  of  the  wife, 

direction  of      permit  the  whole  or  any  part  of  the  said  furniture  and 

'  .^     household  effects  to  he  used  and  enjoyed  by  the  wife,  or 

her  to  use  the  shall,  upon  the  direction  in  writing  of  the  wife,  sell  the 

d^Ig^er       same  or  any  part  thereof,  in  such  manner  as  the  wife 

li^e;  shall  in  writing  direct;    and  if  any  part  of  the  said 

her'^to^on^  premises  shall,  at  the  death  of  the  wife,  remain  unsold, 

— to  eelL  after  ^^^^  forthwith  sell   the  same  in  such  manner  as   the 

her  death,  the  trustees  shall   think  fit ;    AND  SHALL,   as  soon  as  oon- 

^^i>«>    pftTt;    veniently  may  be  after  the  solemnisation  of  the  said 

—to  sell  the     intended  marriage,  sell,  call  in,  and  convert  into  money 

^™^^  the  said  share,  estate,  and  interest  hereinbefore  expressed 

to  be  hereby  assigned  in  the  said  farming  stock;   and 

Trust  for         SHALL,  upon  the  direction  in  writing  of  the  wife,  during 

investment,      j^^  ^f^^  ^^  after  her  death,  at  the  discretion  of  the 

trustees,  invest  the  monies  produced  by  the  sale,  oalling 

in  and  conversion  into  money  of  the  said  Consolidated 

Stock,  furniture  and  household  effects,  and  share  of  &rm- 

ing  stock,  or  any  of  them,  or  any  part  or  parts  thereof 

respectively,  in  the  names,  or  under  the  legal  control  of 

(a)  In  this  case  it  is  agreed  that  the  lady  retains  the  abeolute 
control  of  her  own  property.  Notice  that  the  stock  is  the  wife's 
separate  property,  and  may  now  be  entered  as  such  in  the  bank 
books  under  sect.  7  of  **The  Married  Women's  Property  Act, 
1882,"  App.  XIL,  infra. 


Digitized  by 


Google 


SETTLEMEKTS.  493 

the  trustees,  in   or  upon  any  of  the  stocks,  funds,  or    Fbeoedknt 
securities  hereinbefore  authorised  for  the  investment  of      ^^^ 

the  said  sum  of  £ (a) ;  and  may  from  time  to  time,   on  mabehoe, 

upon  such  direction  or  at  such  discretion  as  aforesaid,       paidbt 
vary  such  investments  for  others  of  any  kind  hereby  ^'^^^J^;  ^^ 
authorised ;   and  shall  pay  the  income,  &c.  [trusts  for     pbopkbtt, 
irife  and    husband   suecesmely    during    their   liveSy   supra^  n^^^g  not 
p.  446] .    Ak  I)  AFTER  the  death  of  the  wife  and  the  husband    bbdjo  cow- 

shall  hold  the  same  Consolidated  Stock  and  monies,  and  1 

the  investments  for  the  time  being  representing  the  same  ^f^'Surinff 
respectively,  and  the  income  thereof,  in  trust  for  all  the  joint  Uvea, 
children  or  any  the  child  of  the  wife,  now  living  or  here-  ^^vor.^ 
after  to  be  bom,  who  being  sons  or  a  son  shall  attain  the  Trust  for  the 
age  of  twenty-one  years,  or  being  daughters  or  a  daughter  ^^'^^iJjy. 
shall  attain  that  age  or  marry  imder  that  age,  and  if 
more  than  one  in  equal  shares  (b)    [advancement  clause^ 
supray  p.  447 ;  truest  on  failure  of  children  entitled  under  the 
preceding  trust  for  the  tcifcy  supra^  pp.  448,  449,  except  that 
for  "  child  of  the  said  intended  marriage,"  "  child  of  the 
wife,"  must  be  substituted^  and  that  "  default  or "  must  be 
omitted']  :  Provided  ax  ways,  and  it  is  hereby  agreed  that.  Power  to 
if  in  the  execution  of  any  of  the  trusts  or  powers  hereof,  Sended  ^ 
it  shall  become  necessary  to  divide  or  apportion  between  ^'i^^- 
two  or  more  persons,  the  several  funds,  the  trusts  whereof 
are  hereinbefore  declared,  and  all  or  any  of  the  monies, 
stocks,  funds,   shares,  or  securities  for  the  time  being 
representing  the  same,  shall  be  so  blended  together  that 
the  original  funds  from  which  the  same  shall  respectively 

(a)  The  sum  covenanted  to  be  paid  by  the  husband. 

(6)  The  children  here  intended  to  be  provided  for  are  infant 
children  of  a  previous  marriage;  but  the  words  are  sufficiently 
extensive  to  include  children  of  the  contemplated  marriage.  If 
any  of  the  children  of  the  previous  marriage  are  adult,  the  trust 
would  be  for  children  who  being  sons  or  a  son  have  attained  or 
shall  attain  twenty-one,  or  being  a  daughter  or  daughters  have 
attained  or  shall  attain  that  age  or  have  married  or  shall  marry 
under  that  age,  and  the  trust  on  failure  of  children  would  of  course 
be  omitted. 
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Pbeobdbnt 
CXXVI. 

OK  MABBIAQS, 

OF  BXnt.  TO  BB 

PAID  BY 

husband,  and 

wife's 

peopebtt, 

ISSUE  OF 
ILABBIAOE   NOT 
BBINO  CON- 
TEMPLATED. 

Power  to 
appoint  new 
trustees. 


have  proceeded  cannot  be  distinguislied,  the  trustees  may 
divide  or  apportion  the  said  monies,  stocks,  funds,  shares, 
and  securities  between  or  among  the  several  persons 
entitled  thereto  in  such  manner  as  to  them  shall  seem 
just,  and  such  division  or  apportionment  shall  be  as  con- 
clusively binding  on  all  persons  interested  in  the  premises 
as  if  it  had  been  made  by  a  court  of  competent  jurisdic- 
tion. And  the  trustees  may  decide  [^remainder  of  potter  io 
settle  questions  and  deal  tcith  the  premises  as  absolute 
owners^  supra,  p.  460  ;  power  to  appoint  new  trustees,  and 
additional  indemnities,  so  far  as  appropriate,  ut  supra, 
pp.  460 — 4^>3,  adding  after  "  breach  of  trust "  the  icords, 
"  and  the  trustees  shall  not  be  answerable  for  loss, 
destruction,  waste,  or  damage  of  or  to  the  said  furniture 
and  household  effects,  and  farming  stock,  or  any  part  or 
parts  thereof  respectively ; "  Declaration  as  to  devolution  of 
power  of  trustees,  supra,  p.  463].     In  witness,  &c. 


Peeokdbnt 
CXXVII. 

ON  ICABBIAOE, 
OP  WIFB*8 

POETIOW,  AND 

suae  TO  BE 

PAID  BY 

husband's 

FATHEB. 

Parties. 


Recital  that 
the  wife  is 
entitled  to 
share  of  a 
sum  of  money 
raiseable 
under  the 
trusts  of  a 
term; 


cxxvn. 

Settlement  on  Marriage  of  a  sum  raiseable  for  Wife 
under  the  trusts  of  a  Portions  Term,  and  a  sum 
secured  by  the  Covenant  of  the  Husband's  Father. 

This  indenture,  made,  &c.,  between  A,  B.,  of, 
&c.  [intended  husband^  of  the  first  part,  C.  D.,  of,  &c. 
[intended  wife"],  of  the  second  part,  E.  B.,  of,  &o.  [hmband^s 
father*'],  of  the  third  part,  and  E.  F.,  of,  &c.,  G.  H.,  of,  4o., 
and  I.  K.,  of,  &c.  [tmstees']  (hereinafter  called  the  trustees), 
of  the  fourth  part.     Whereas,  by  virtue  of  an  indenture 

dated  the  — ^  day  of  ,  and  expressed  to  be  made 

between  [  parties']  (being  a  settlement  made  in  considera- 
tion of  the  marriage  afterwards  solemnised  between  the 

said and ),  the  said  C.  D.  is  absolutely  entitled 

to  the  sum  of  £ ,  being  one  equal  fourth  part  of  £ , 

raiseable  for  portions  of  younger  children  of  the  said  mar- 
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riage,  under  the  trusts  of  a  term  of years,  by  the  Phbotsdent 

same  indenture  limited  in  estates  situate  in  the  county  of         * 

;  And  whereas  a  marriage  is  intended  to  be  solem-  on  mabriaob, 

nised  between  the  said  A.   B.    (hereinafter  called   the  pobtion,  and 

husband),  and  the  said  C.  D.  (hereinafter  called  the  wife) :  sum  to  bb 

' '                                                           ^                                                                              '  PAO  BY 

AND  WHEREAS  ou  the  treaty  for  the  said  intended  marriage,  husband's 

it  was  agreed  that  the  wife  should  assign  the  said  sum  of  '^™^»- 


£ (a)  and  the  interest  for  the  same  in  manner  herein-  -^*  intended 

after  appearing ;  and  whereas  on  the  treaty  for  the  said  _^^  ajrree- 
intended  marriage  it  was  agreed  that  the  said  E.  B.  should  ment  to 
enter  into  the  covenants  hereinafter  entered  into  by  him.  ^^^f^* 

Now   this  indenture   WITNESSETH,  that  in  pursuance  of  mentfor 

the  said  agreement  in  this  behalf,  and  in  consideration  of  ^e^sb^d's 
the  said  intended  marriage,  the  wife,  as  settlor,  with  the  father, 
approbation  of  the  husband  (6),  doth  hereby  assign  unto  "^itnesseth. 

the  trustees,  all  that  the  principal  sum  of  £ to  which  ^^^j^"^!*^* 

the  wife  is  entitled  as  aforesaid,  being  one  equal  fourth  money. 

part  of  the  said  sum  of  £ ,  raiseable  imder  the  said 

term  of  years  and  all  interest  due  and  to  become  due  for  ^3^^>e^^i«»* 

the  same,  to  hold  the  said  premises  unto  the  trustees,  in  '^^  ^^^.  ^^® 

trust  for  the  wife,  her  executors  and  administrators,  until 

the  said  intended  marriage,  and  after  the  solemnisation 

thereof,  upon  the  trusts  hereinafter  declared  conceminfi:  —after,  on 

-  '      ,  .  .  ^  trusts  af  ter- 

tne  same(c).     And  this  indenture  also  witnesseth,  declared, 
that,  in  pursuance  of  the  said  agreement  in  this  behalf,  Witnesseth, 
and  in  consideration  of  the  said  intended  marriage,  the  ^^^^  ^* 
said  E.  B.  doth  hereby  covenant  with  the  trustees,  that  Covenant  by 
he  the  said  E.  B.,  his  heirs,  executors,  or  administrators,  father; 

(a)  The  sum  to  which  the  intended  wife  is  entitled. 

(6)  See  supra,  p.  482,  n.  (c). 

(c)  Such  an  assignment  is  generally,  and  should,  as  a  role,  be 
made  by  a  separate  instrument,  in  order  to  avoid  rendering  the 
settlement  part  of  the  title  to  the  estates  charged  with  the  portions. 
When  this  arrangement  is  adopted  the  trusts  are  declared  by  the 
assignment  by  reference  to  the  settlement  (see  Precedent  CXYII., 
supra,  p.  463),  and  the  assignment  is  recited  in  the  settlement, 
which  in  other  respects  would  be  the  same  as  that  of  which  a 
Precedent  is  here  given. 
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Prkcedknt    will,  within  six  calendar  months  from  the  solemnisation 

*     of  the  said  intended  marriage,  pay  to  the  trustees,  their 

o:x  MABEiAOB,  executors  or  administrators,  the  sum  of  £ ,  with  in- 

OF  WIFE  fl 

poETioN,  AND  tercst  thereon,  at  the  rate  of  £ —  per  cent,  per  annum 
^paiTbt"     ^^^^  the  day  of  such  solemnisation,  without  deduction; 

HUbBAND'B     AND  if  the  said  sum  of  £ shall  not  be  paid  within  the 

^^^°^^ six  calendar  months  aforesaid,  will  pay  to  the  trustees, 

—to  pay  to      their  executors  or  administrators,  interest  for  the  said 

tne  trustees 

within  six       sum  of  £ ,  or  for  80  much  thereof  as  shall  for  the 

Se^mwriiLM  *^°^®  being  remain  unpaid,  at  the  rate  aforesaid,  by 
a  sum  of  equal  half-yearly  payments,  and  will  make  the  first  such 
_    ^*  payment  at  the  end  of  six  calendar  months  from  the 

interest.  Solemnisation  of  the  said  intended  marriage:  Provided 

Trustees  not    ALWAYS,  and  it  is  hereby  declared,  that  the  trustees  shall 

to  enforce        ^^^  compel  payment  of  the  said  sum  of  £ ,  or  any 

payment.  pgj^j  thereof,  during  the  joint  lives  or  life  of  the  husband 
and  the  wife,  or  the  survivor  of  them,  without  their,  his, 
or  her  consent  in  writiug,  and  shall  not  be  answerable  for 
any  loss  occasioned  by  delay  or  omission  to  compel  such 
payment,  whether  during  such  lives  or  life,  or  after- 
Beclarationof  wards(a) ;   And  it  is  hereby  agreed,  that  after  the 

trust  after  the 

™*"^*^® '  (a)  If  it  be  not  intended  that  the  money  shall  be  paid  according 

to  the  strict  letter  of  the  ooyenant,  a  proviso  of  this  nature  shoidd 
be  inserted  to  protect  the  trustees  from  the  liability  they  would 
otherwise  incur  by  abstaining  from  requiring  payment  at  the  time 
appointed.  See  Dav.  Prec.  Conv.,  vol.  iii.  3rd  ed.  p.  802,  n,  (k). 
The  covenant  might  be,  '^  that  if  the  said  intended  marriage 
shall  take  place,  he  the  said  E.  B.,  his  heirs,  executors, 
or  administrators,  will  at  such  time  or  times  during  his 
life  as  he  shall  think  fit,  or  within  six  calendar  months 

after  his  death,  pay  to  the  trustees  the  sum  of  £ , 

and  in  the  meantime  and  until  the  whole  of  the  same 
sum  shall  have  been  so  paid  will  pay,  &c."  And  in  that 
case  the  proviso  would  be  imnecessary.  The  same  form,  with  a 
suitable  modification  as  to  the  interest,  may  be  adopted,  where  the 
covenantor  contemplates  payment  after  his  death,  and  does  not 
undertake  to  pay  interest  in  his  lifetime.  In  that  case  suocessiaii 
duty  will  be  payable  on  the  sum  secured  when  it  falls  in  by  the 
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solemnisation  of  the  said  intended  marriafire,  the  trustees    Pbboedbnt 

/I  V  V  \7TT 

shall  either  permit  the  said  sum  of  £ [the  sum  raise- 

abk  under  the  trusts  of  the  ^^iw],  to  remain  on  the  present  on  mabmagb, 
security  for  the  same,  or  shall,  at  the  request  of  the  pobtion,  and 
husband  and  the  wife  during  their  joint  lives,  or  of  the     s^  to  »■ 
survivor  of  them,  during  his  or  her  life,  and  after  the     husband's 
death  of  such  survivor,  at  the  discretion  of  the  trustees,      ^^™^^ 
call  in  the  same,  and  shall,  at  such  request  or  discretion 
as  aforesaid,  invest  the  same  and  also  the  said  sum  of 

£ [the  sum  secured  by  covenanf],  as  and  when  the 

same    shall  be   respectively  received  in  the  names,  or 

under  the  legal  control  of  them,  &c.  [remainder  of  trusts 

as  to  investment  afid  varying  investment^  supra^  pp.  445, 

446,  substituting  the  tcords  "  at  such  request,"  for  "  with 

such  consent "],  and  shall,  during  the  joint  lives  of  the  t^^  request 

husband  and  the  wife,  out  of  the  income  of  the  said  sums,  inveetments. 

and  of  the  investments  for  the  time  being  representing  Tnwt  to  Day 

the  same  respectively,  pay  to  the  wife  for  her  separate  gum  to  wife 

use,  the  yearly  sum  of  £ ,  to  be  payable  (a)  by  equal  ^^^  i^"'* 

quarterly  payments  on  the day  of ,  the day 

of ,  the day  of ,  and  the day  of 

m  every  year,  and  shall  make  the  first  such  payment  on 
such  of  the  aforesaid  days  as  shall  happen  next  after  the 

death  of  the  covenantor.  See  Re  Mickldhvfaite^  11  Exch.  452; 
Lord  Advocate  v.  Boberis'  Trustees,  20  Scotch  Sess..  Gas.  2nd  Ser. 
449.  But  it  would  seem  to  be  otherwise  where  interest,  or  an  annuity 
in  lieu  of  interest,  is  payable  on  the  sum  secured  until  it  falls  in 
(see  Hanson  on  the  Estate  Probate,  Legacy  and  Succession  Duty 
Acts,  4th  ed.  p.  646) ;  and  in  AU-Oen.  v.  MonUfiore,  21  Q.  B.  D. 
461,  tiiis  distinction  appears  to  have  been  lost  sight  of.  The  estate 
duty  in  respect  of  the  amount  owing  on  the  covenant  is  payable  out 
of  the  covenantor's  estate,  and  where  the  covenant  is  for  payment 
of  the  sum  '*  without  deduction  "  the  settlement  estate  duty  is  also 
80  payable :  Re  Maryfm-Wilson,  [1900]  1  Ch.  665. 

(a)  As  under  the  2nd  section  of  **  The  Apportionment  Act,  1870  " 
(33  &  34  Yict.  c.  36),  all  annuities  are  to  be  considered  as  accruing 
from  day  to  day,  and  to  be  apportionable  in  respect  of  time  accord- 
ingly, tlie  provision  to  the  same  effect,  inserted  here  in  earlier 
editions,  has  been  omitted  since  the  passing  of  that  Act. 

D.— c.p.  32 
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Hn8BAND*8 

FATHBB. 

Residue  of 
inoome  to 
the  hosband 
daring  the 
joint  uves. 

The  whole  to 
the  surviyor. 


solemnisation  of   the  said  intended  marriage,  and  the 
wife  shall  not  have  power  to  deprive  herself  of  the  said 

yearly  sum  of  £ in  anticipation ;  and  shall  pay  the 

residue  of  the  said  income  to  the  husband  during  the 
joint  lives  of  the  husband  and  the  vrife,  and  after  the  death 
of  either  of  them,  shall  pay  the  whole  of  the  said  income 
to  the  survivor  of  them  during  his  or  her  life,  but  so 
that  as  regards  the  wife  such  contingent  reversionary 
interest  shall  during  her  said  intended  coverture  be  and 
remain  her  separate  property,  without  power  of  anticipa- 
tion [declaration  of  trusty  after  the  death  of  the  hwband 
and  wifsy  for  the  issue  of  the  intended  marriage^  as  they  or 
the  survivor  shall  appoint;  in  default  of  appointment,  in 
trust  for  children  equality  tcith  hotchpot  and  advancement 
clauseSy  ut  supra,  pp.  446,  447 ;  in  default  of  children  for 
the  husband  absolutely,  ut  supra,  pp.  486,  487  (a) ;  Power  to 
appoint  new  trustees,  and  additional  indemnities,  so  far 
as  required,  ut  supra,  pp.  460 — 463.  Declaration  as  to 
devolution  of  pouters  of  trustees,  p.  463.    In  witness,  Ac. 


Pbsosdent 

cxxvin. 

ON  XABBIAOB, 
0P8T0CK, 

THB  YOUNQBB 
OHILDBEN 
TAKINQIK 

BZOIiiTXSION  OF 

AK  BLDBST 

SON. 

Parties. 


cxxvm. 

Settlement,  on  Makriage,  o/ Stock,  the  younger  chil(ke$ 
of  the  marriage  taking  in  exclusion  of  an  eldest  son  entitled 
to  settled  real  estate,  itiih  Covenant  by  the  father  of  the 
intended  husband  to  pay  an  Annuity. 

This  indenture,  made,  &c.,  BETWEEN  A.  B.,  of, 
&c.  [intended  husband\  of  the  first  part,  0.  D.,  of,  4c 
[intended  wife'],  of  the  second  part,  E.  D.,  of,  &o.  [father 
of  intended  wife'],  of  the  third  part,  F.  B.,  of,  &c  [fath^ 
of  intended  husband],  of  the  fourth  part,  and  Q.  H.,  of, 


(a)  In  the  more  usual  case  of  the  property  settled  by  the  wife 
being,  in  default  of  children,  secured  to  berscdf  or  Her  next  of  ki»» 
the  ultimate  trusts  will  be  in  the  fonn  giyen  at  pp.  448,  449. 
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&o.,  L  K.J  of,  &o.,  and  L.  M.,  of,  &o.  [trustees]  (hereinafter    Fbboedent 

called  the  trustees),  of  the  fifth  part,  witnesseth,  that,    ^^^5^^- 

in  consideration  of  a  marriage  intended  to  be  solemnised  cv  xabbiaox, 

between  the  said  A.  B.  (hereinafter  called  the  hnsband),  thb  tottnqxb 

and  0.  D.  (hereinafter  called  the  wife),  it  is  hekeby     ^^^ 

AGREED  that  the  trustees  shall  hold  the  sum  of  £ ^  zzgluszonof 

Two  and  a  half  per  Cent.  Consolidated  Stock,  lately     ^^^ 

transferred  by  the  said  E.  D.,  with  the  assent  of  the  mZIZ^~ 

husband  and  the  wife,  into  the  names  of  the  trustees,  Bedaration  of 

IN  TRUST  for  the  said  E.  D.,  his  executors  and  adminis-  trufit  of  stock. 

tratore,  nntil  the  said  intended  marriage,  and  after  the  ^^^^^ 

solemnisation  thereof  shall  either  permit  the  said  Stock  nntu  the 

or  any  part  thereof  to  remain  unaltered,  or  shall,  with  the  ™*™*^- 

consent  in  writing  of  the  husband  and  the  wife,  during 

their  joint  liyes,  and  of  the  suryivor  of  them  during  his 

or  her  life,  and  after  the  death  of  such  survivor,  at  the 

discretion  of   the  trustees,  sell    the  same  or  any  part  Trasts  as  to 

thereof,  and  invest  the  monies  produced  thereby  in  their  ^^^^^^ 

names,   or  under  their  legal  control  in    [remainder   o/*  investment. 

trusts   as    to    investment    and   varying    investment^  supra, 

pp.  445,  446] ;  And  shall  pay  the  income  of  the  said  Trusts  of 

Stock,  and  of  the  investments  for  the  time  being  repre-  ^S^/*^ 

senting  the  same,  to  the  husband  during  the  joint  lives  for  life; 

of  himself  and  the  wife,  and  after  the  death  of  either  of 

them  the  husband  and  the  wife  to  the  survivor  of  them,  _for  surviyor 

during  his  or  her  life,  but  so  that  as  regards  the  wife  ^^  ^®* 

such  contingent  reversionary  interest  shall  during  her 

said    intended    coverture   be  and    remain    her  separate 

property  without  power  of  anticipation;  and  after  the 

death  of  sudi  survivor  shall  hold  the  said  Stock  and 

investments,  and  the  income  thereof,  in  trust  for  all  or  Trusts  for 

any  of  the  issue  of  the  said  intended  marriage,  other  ^^^f^id^ 

than  an  eldest  or  only  son  for  the  time  being  entitled  to  son  and  his 

the  first  estate  in  tail  male,  under  the  limitations  of  an  l^band  and 

indenture,  dated,  &c.,  and  expressed  to  be  made  between  wife  shall 
'  '        '  ^  appoint  (a); 

(a)  It  18  not  unusual,  and  is  perhaps  more  convenient,  to  exclude 
the  eldest  son  only  from  the  trust  in  default  of  appointm^it,  thus 

32(2) 
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Tivor  shall 
appoint ; 

-r-in  default 
for  younger 
children  of  the 
martiage; 


—and  in 
default  of 
such,  for 
eldest  son. 


Disposition  in 
default  of 
child' en 
entitled  under 
preceding 
trusts. 


Witnessethi 
seoondlj. 


Goyenant 
tppa^an 
annuity  to 
the  truiBtees. 


{^partietiji  [and  the  issue  of  suoli  eldest  or  only  son]  in 
sach  manner  in  every  respect  as  the  hnsband  and  the  wife 
shall  by  deed  or  writing  jointly  appoint ;  And  in  default 
of  and  subject  to  any  such  appointment,  as  the  survivoi; 
t>f  the  husband  and  the  wife  shall  by  deed,  or  will,  or 
codicil,  appoint ;  And  in  default  of  and  subject  to  any 
such  appointment,  in  trust  for  all  the  children  or  any 
the  child  of  the  said  intended  marriage  (other  than 
an  eldest  or  only  son,  and  any  other  son  or  sons  who 
before  attaining  the  age  of  twenty-one  years  diall 
become  entitled  to  the  first  estate  in  tail  male  under  the 
limitations  aforesaid),  who  being  sons  or  a  son  shall 
attain  the  age  of  twenty-one  years,  or  being  daughters 
or  a  daughter  shall  attain  that  age  or  many,  and  if 
more  than  one,  in  equal  shares.  And  if  there  shall 
be  no  child,  other  than  as  aforesaid,  who  being  a  son  shall 
attain  the  age  of  twenty-one  years,  or  being  a  daughter 
shall  attain  that  age  or  many  xmder  that  age,  tnen  in 
TRUST  for  the  eldest  or  only  son  of  the  said  intended 
marriage  who  shall  attain  the  age  of  twenty-one  years 
[hotchpot  and  advancement  clauses^  ut  supra^  p.  447J.  And 
IT  IS  HERBsr  declared  that  if  there  shall  be  no  child  of 
the  said  intended  marriage,  who  being  a  son  shall  attain 
the  age  of  twenty-one  years,  or  being  a  daughter  shall 
attain  that  age  or  marry  Iremainder  of  ditporitums  in 
default  of  children  entitled ^  ut  eupra^  p.  449].  And  this 
INDENTURE  ALSO  WITNESSETH,  that  iu  Consideration  of  the 
said  intended  marriage,  he  the  said  F.  B.  doth  hereby, 
with  the  approbation  of  the  husband  and  the  wife,  co?e- 
nant  with  the  trustees,  that,  if  the  said  intended  marriage 
shall  be  solenmised,  he  the  said  F.  B.  will  pay  to  the 
trustees,  during  the  joint  lives  of  himself  and  the  wife,  the 
annual  sum  of  £ — -^ ;  and  if  the  wife  shall  die  in  the 
lifetime  of  the  covenantor,  theiii  during  the  remainder  of 


leaving  it  within  the  discretion  of  the  husband  and  wife  to  make  an 
appointment  in  his  favour  if  thej  please.  As  to  the  fonn  of  the 
trust  in  olher  respects,  see  p.  446,  Miproy  n.  (c). 
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the  life  of  the  covenantor,  if  and  so  long  as  the  husband  or    Pbboedsnt 

CXXVUI 
any  issue  of  the  marriage  shall  be  living,  the  annual  sum        ' 

of  £ ,  such  annual  sum  of  £ xat  £- ,  as  the  on  mabeiage, 

case  may  be,  to  be  paid  by  equal  quarterly  payments  on  -thb  youngkb 

the  usual  quarter  days;  and  the  first  payments  thereof     ^^^ 

respectively  to  be  made  as  to  the  said  annual  sum  of  £ uxoLireioir  o» 

on  such  of  the  said  quarter  days  as  shall  happen  next  after     ^^^ 


the  solemmsation  of  the  said  intended  marriage,  and  as  to 

the  said  annual  sum  of  £ on  such  of  those  days  as 

shall  happen  next  after  the  death  of  the  wife  (a).    And 

IT  IS   HEREBY   AGREED    that  the    trustceS    shall   pay   and  Trusts  of 

apply  the  said  annual  sum  of  £ or  £ as  the  case  ^'^^v  • 

may  be,  to  the  persons  and  in  the  manner  to  whom  and  in 
which  the  income  of  the  said  Stock,  and  of  the  investments 
for  the  time  being  representing  the  same  shall  for  the  time 
being  be  payable  or  applicable.  [Power  to  appoint  new 
trmtees  and  additional  indemnities  so  far  as  applicabk^  ut 
supraj  pp.  460 — 463 ;  Declaration  as  to  devolution  of  trusts^ 
supraj  p.  463.]    In  witness,  &c 


CXXTX. 

Conveyance  in  Contemplation  of  Marriage,  of  a  Free-    ^^^^ 
HOLD  Estate  in  Trust  for  Sale,  with  a  Declaration        — 
of  Trust  of  the  Purchase-Money  by  reference  to  a  ^^^^^i^ 
Settlement  of  even  date  (6).  of  fbebholds, 

nr  TBTJ8T  FOB 

This  INDENTXJEE,  made,  &c.,  between  A.,  of,  ftc. 
{intended  husband"]^  of  the  first  part,  B.,  of,  &c.  [intended 

(a)  See  p.  497,  n.  (a). 

(6)  See  infra,  p.  530,  n.  (c),  with  reference  to  this  form  of  settle- 
ment.  Under  sect.  63  of  the  Settled  Land  Act,  1882  (Appendix 
Vn.,  «n/ro),  the  real  estate  comprised  in  such  a  settlement  will, 
until  sale,  be  settled  land,  and  the  person  for  the  time  being  bene- 
fidallj  entitled  to  the  income  until  sale  is  to  be  deemed  tenant  for 


Parties. 
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Pbbobdent    mfe]f  of  the  second  part,  and  0.,  of,  &o.,  D.,  of,  &c.,  and 

^^^^-     E.,  of,  &c.  [trustees']  (hereinafter  referred  to  a*  the  trusteee), 

ooNTETAHOB,  of  the  thiid  part,  "witnessbth,  that,  in  oonsideration  of  a 

OF  iBBEHOLDsl  niamage  intended  to  be  shortly  solemnised  between  the 

a  TBU8T  FOB  g^j^  j^  ^^  £    gj^a  tho  said  B.,  as  beneficial  owner  (a) 


Witneeseth. 


life  thereof.  It  would  seem,  from  the  context,  that  in  this  sediim 
a  person  beneficially  entitled  to  income  means  a  person  so  entitled 
for  life  or  any  other  limited  period.  The  result  of  this  statutory 
provision  is,  that  the  equitable  tenant  for  life  under  such  a  settle- 
ment, will,  so  long  as  the  real  estate  remains  imsold,  have  the 
powers  of  sale  and  leasing  given  by  the  Act  to  legal  tenants  &r 
life.  But  under  the  Settled  Land  Act,  1884  (Appendix  VIIL, 
infra),  s.  7,  these  powers  are  not  to  be  exercised  without  the  leave 
of  the  Court,  and  the  general  result  of  that  section  read  with 
sect.  6  (which  settles  a  disputed  point  as  to  the  construction  of 
sects.  63  and  63  of  the  former  Act,  upon  which  Taylor  v.  PondOy 
25  Ch.  D.  646,  may  be  referred  to)  is  that  imtil  such  leave  is 
obtained,  and  the  order  giving  it  is  registered  against  the  trustees 
as  a  lis  pendens,  they  will  be  free  to  dispose  of  the  property  under 
the  trust  for  sale.  •  In  the  edition  published  between  the  passing  of 
the  Act  of  1882  and  the  passing  of  the  Act  of  1884,  it  was  thought 
desirable  to  frame  the  conveyance  in  trust  for  sale  (forming  the 
present  Precedent)  so  as  to  show  who  would  be  equitable  tenant 
for  life  under  the  settlement  of  the  real  estate  while  unsold,  and 
for  that  purpose  to  transfer,  from  the  deed  settling  the  proceeds  of 
sale  (see  next  Precedent),  the  trust  for  application  of  rents  until 
sale,  to  the  present  deed,  with  some  modification  of  its  form,  so 
that,  on  any  lease  or  sale  by  the  tenant  for  life  under  the  above 
powers;  a  complete  title  could  be  made  out  by  the  production  of  the 
present  deed  only.  But  the  reason  for  this  change  having  ceased  in 
consequence  of  the  passing  of  the  Act  of  1884,  the  trust  was  in  the 
later  editions  retransferred  to  its  former  and  natural  position  in  the 
next  Precedent.  It  is  assumed  that  the  cases  in  which  a  tenant 
for  life  under  such  a  settlement  obtains  leave  to  exercise  his  powers 
as  such,  will  be  rare,  and  that  in  any  such  case  the  settlement  must 
practically  come  to  form  part  of  the  title. 

The  Settled  Land  Acts,  1882  to  1890,  App.  VIL  to  XI.,  infra, 
appear  not  to  render  necessary  any  alteration  in  this  form  of 
settlement ;  and  it  is  considered  that  such  a  settlement  still  affords 
the  best  way  of  dealing  with  real  estate,  when  it  is  intended  to  bo 
divided  among  the  children  of  the  marriage. 

(a)  See  infra,  p.  531,  n.  (a). 
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and  with  the  approbation  of  the  said  A.,  doth  hereby  grant    Fbeobdsnt 
unto  the  trustees,  their  heirs  and  assigns,  all  those  (a),      ^^^^ 
&o.  Iparcek^  supra,  pp.  128,  131,  &o.],  to  hold  the  pre-   oohveyahoe, 
mises  unto  and  to  the  use  of  the  trustees,  their  heirs  and  of  febeholds! 
assigns,  in  trust  for  the  said  B.,  and  her  heirs,  xintil  the  said  ^  ™^^  ^^ 

intended  marriage ;  and  after  the  solemnisation  thereof,  — ; '■ 

UPON  trust  that  the  trustees  shall,  with  the  consent  of  the  to  ^^ast^^ 
said  A.  and  B.  during  their  joint  lives,  and  of  the  survivor  Habendum, 
of  them  during  his  or  her  life,  and  after  the  death  of  such  In  trust  for 
survivor  at  the  discretion  of  the  trustees  sell  the  said  pre-  m^L^; 
mises  (b) :  And  shall  hold  the  monies  to  arise  from  any  such  ^^^  ^^^ . 

.  \  -  *^  mama^e  in 

sale  (after  payment  thereout  of  all  expenses),  and  also  the  trust  for  sale. 
rents  and  profits  of  the  same  premises  or  of  the  unsold  part  Trusts  of  the 
thereof  for  the  time  being  upon  such  trusts,  and  with  and  arise  from  the 
subject  to  such  powers  and  provisions,  as  shall  be  declared  ^^^^^* 
of  the  same  respectively  by  a  deed  already  engrossed,  and  profits  till 
intended  to  bear  even  date  with  these  presents  and  to  be      ®* 
made,  or  expressed  to  be  made  between  the  said  persons  as 
are  parties  to  these  presents  [m\  if  the  parties  to  the  settle- 
tnent  be  not  identical  with  those  to  the  conveyance,  ^ecifying 
the  parties  herel.    And  it  is  hereby  declared,  that  the  f^^.^^oi 
trustee  may  at  any  time  or  times  before  all  the  said  pre- 
mises shall  have  been  sold,  with  the  consent  of  the  said 
A.  and  B.,  during  their  joint  lives,  and  of  the  survivor  of 
them  during  his  or  her  life,  and  after  the  death  of  such 
survivor  at  their  own  discretion  (c),  demise  all  or  any  of 

(a)  Or  **  all  that  undivided  —  part  or  share  of  her  the 
said  B.  of  and  in  all  those,  &c." 

(&)  A  simple  trust  to  sell,  with  a  nominatioii  of  the  persons  (if  any) 
with  whose  consent,  and  an  intimation  of  the  time  when,  the  sale 
is  to  be  made  is  now  sufficient,  the  13th  section  of  the  Trustee  Act, 
1893  (App.  XV.  infra),  rendering  further  powers  superfluous. 

(c)  Except  in  the  rare  cases  where  the  dispositions  of  the  settle- 
ment are  such  as  to  make  no  person  tenant  for  life  within  the 
meaning  of  the  Settled  Land  Act,  1882,  the  large  leasing  powers 
given  by  that  Act  (see  also  the  Settled  Land  Act,  1889,  App.  X., 
infra)  must  necessarily  be  exerciseable,  with,  if  not  without,  the 
leave  of  the  CJourt,  at  least  during  the  life  tenancies.     Hence  the 
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B^^EH?    the  said  premiseil  for  any  term,  &o.  [remainder  of  kamg 
*     power  OB  at  p.  536,  infra].     [Power  to  appoint  new  trusteeij 

OOITTETANCB, 

ON  MAKBiAQE,  editoFS  coHsider  that  the  asnal  powers  to  grant  both  ordinaij 
^nr^^T^FOE*  twenty-one  years'  leases,  and  ninety-nine  years'  building  or 
8ALB.  repairing  leases,  should  be  given  to  the  trustees.  If ,  as  is  perhaps 
preferable,  the  trustees  are  to  have  the  leasing  powers  given  by  the 
Act,  the  form  in  the  text  after  the  word  "  discretion  "  will  jvooeed 
^^  exercise  over  and  in  relation  to  the  said  premises  or  any 
part  thereof,  all  such  powers  of,  or  with  respect  to,  leasing, 
and  powers  ancillary  thereto,  as  are  conferred  on  a  tenant  for 
life  of  settled  land  by  sects.  6  to  13,  both  inclusive,  of  the 
Settled  Land  Act,  1882,  and  the  Settied  Land  Acts,  1889 
and  1890."  It  is  thought,  that  in  accordance  with  former 
practice,  further  or  more  extensive  powers  need  not,  as  a  rule,  be 
given.  But  if  such  powers  are  desired,  they  might,  it  is  appre- 
hended, be  conferred  by  inserting  after  the  word  "  discretion " 
and  in  lieu  of  the  words  above  suggested  to  be  there  inserted,  the 
words  '^  exercise  over  or  in  relation  to  the  said  premises  all 
the  powers  of  a  tenant  for  life  under  the  Settled  Land 
Acts,  1882  to  1890." 

When  tae  property  consists  of  an  undivided  share,  the  following 
clauses  should  be  inserted : — 

Power  to  bell        "  PROVIDED  ALWAYS  that  the  trusts  and  powers  herein- 

or  lease  the  ^^  \^{qt^  Contained  may  be  respectively  exercised  as  to  the 

tocoDourin     said  share  hereinbefore  granted  either  alone  or  in  con- 

o?entii^^     junction  with  the  person  or  persons  entitled  to  the  other 

shares  or  share  in  the  same  hereditaments  or  any  of  them 

at  an  entire  price  or  rent  for  the  hereditaments  sold  or 

demised,  and  generally  in  any  manner  the  trustees  shall 

Power  of         think  fit.    Provided  always  that  the  trustees  may,  with 

partition.        g^^j^  consent  or  at  such  discretion  as  aforesaid,  concur  with 

the  persons  or  person  for  the  time  being  entitled  to  dispose 

of  the  other  shares  or  share  in  the  said  hereditaments  or 

any  of  them  in  making  a  partition,  upon  such  terms  as  may 

be  thought  reasonable,  of  the  same,  and  give  or  receiye 

monies  for  equality  of  partition,  and  the  hereditaments 

which  shall  upon  any  such  partition  be  taken  by  the 
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itipra^  p.  460,  and  declaration  as  to  devolution  of  powers  qf    FBxoBDEMt 
trusteesy  supra^  p.  463  (a).]    In  witness,  &o.  CXXix. 

THE  SCHEDULE  above  referred  to.  ot'iS^?k, 

OF  FBBBHOLDB, 
IN  TBTJ8T  VOb 


cxxx. 

Settlement,  on  Maebiage,  of  Money  to  ame  from  a  Pbkcedent 
Freehold  Estate  conveyed  to  Trustees  by  a  Deed      CX^. 

of  EVEN  DATE,  in  Trust  for  Sale  (i).     The  Husband  ok  mabbuoe, 

takes  a  Contingent  Be>'ersionary  determinable  and  op'rbuk^^s 

Protected  Life  Interest.  oonvetkd  nr 

TBI78T  FOB 

This  INDENTUEE,  made,  &c.,  BETWEEN  A.,  of,  &0.  o^l^^D^, 
[intended  husband'],  of  the  first  part,  B.,  of,  &o.  [intended     husband 

PBOTECTED 

trustees,  and  the  rents  and  profits  thereof,  shall  be  subject  m^^^^^^gw. 
to  such  trusts,  powers,  and  provisions  as  by  virtue  of  these  Pw^ee. 
presents  shall  be  subsisting  or  capable  of  taking  effect 
oonoeming  the  said  share  hereinbefore  granted,  and  the 
rents  and  profits  thereof  respectively,  other  than  this 
present  power  of  partition,  and  any  monies  received  by 
the  trustees  for  equality  of  partition  shall  be  held  and 
applied  by  them  for  the  same  purposes  and  in  the  same 
manner  as  is  hereinbefore  directed  with  respect  to  monies 
to  arise  from  any  sale  made  in  execution  of  the  trust  for 
sale  hereinbefore  contained,  and  the  trustees  may  out  of 
any  monies  for  the  time  being  in  their  hands,  produced 
by  any  such  sale  as  aforesaid,  pay  any  monies  they  may 
agree  to  pay  for  equality  of  partition." 

(a)  If  the  land  is  registered,  this  deed  will  be  accompanied  by  a 
trajisf er  to  the  trustees  in  the  prescribed  form ;  and  proper  inhibi* 
tions  or  restrictions  should  be  entered  on  the  register.  See  supra, 
p.  90. 

(6)  The  deed  referred  to  is  Precedent  CXXIX.,  and  the  real 
estate  is  supposed  to  have  belonged  to  the  wife.  For  the  form  of 
trusts  applicable  to  the  proceeds  of  real  estate  belonging  to  the 
liUBband,  see  Precedent  CXXXTL,  infm. 
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Pbbosdbkt    ttife]f  of  the  second  part,  and  C,  of,  &o.,  D.,  of,  &c.,  and 

CXXX.      ji^  Q^^  ^Q    [trustees]  (hereinafter  called  the  trusteee),  of 

ON  xjLBBiAQB,  tho  thlid  part.     Whereas  a  marriage  is  intended  to  be 

op'rasBHOLDs  shortly  solemnised  between  the  said  A.  (hereinafter  called 

ooNVETBD  IK  thc  husband)  and  the  said  B.  (hereinafter  called  the  wife) : 

TBU8T  TOM 

B4LB  BY  DEBD  And  WHEREAS  bj  an  indenture  bearing  even  date  witli, 

^^httoaot'^'  but  executed  before,  these  presents,  and  expressed  to  be 

TAxxNOA     made  between  the  same  persons  as  are  parties  to  these 

^^^    presents  (a)  [an  undivided share  in]  certain  heredita- 

j^.|j^q£        ments  in  the  parish  of ,  in  the  county  of ,  [has] 

intended  have  been  conveyed  to  the  use  of  the  trustees,  their  heirs 
— oHhe^con-  ^^^  assigns,  in  trust  for  the  wife,  and  her  heirs,  until  the 
veyanoeof  said  intended  marriage,  and  after  the  solemnisation 
a  deS  of  ^  thereof,  upon  trust  that  the  trustees  shall,  with  such  oon- 
evendate,  to    g^j^j  Qp  ^t  such  discretion  as  therein  mentioned,  sell  the 

trustees,  in  , 

trust  to  sell  same,  and  shall  hold  the  net  monies  to  arise  from  snch 
^h^-^^  sale  of  the  said  hereditaments  and  also  the  rent»  and 
money  on  the  profits  of  the  same  premises,  or  of  the  unsold  part  thereof, 
present  deed.  ^poDi  the  trusts  to  be  declared  of  the  same  respectively 
by  these  presents  [and  in  the  indenture  now  in  recital  is 
contained  a  power  of  partition,  with  usual  ancillary  trusts], 
Witnesseth  Now  THIS  INDENTURE  WITNESSETH,  and  it  is  hereby 
of  trust  of  the  declared,  that  the  trustees,  and  the  survivors  and  sor- 
moni^to        yivor  of  them,  and  the  executors  or  administrators   of 

arise  from  a  .  .  , 

sale.  such    survivor    (which    several    persons,  and   other  the 

trustees  or  trustee  for  the  time  being  of  these  presents 
are  hereinafter  included  in  the  expression  '^  the  trustees"), 
shall,  with  the  consent  in  writing  of  the  husband  and  the 
wife,  during  their  joint  lives,  and  of  the  survivor  during 
his  or  her  life,  and  after  the  death  of  such  survivor,  at 
the  discretion  of  the  t-rustees,  invest  the  said  net  monies 
to  arise  from  any  and  every  sale  imder  the  hereinbefore 

(a)  Or  "  by  the  joint  operation  of  an  indenture  bearing, 
&c.,  and  of  an  instrument  of  transfer  in  the  prescribed 
form,  also  bearing  even  date  with,  but  executed  before, 
these  presents." 
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Teoited  indenture  [either  of  the  said  undivided  share  in  the    Fbbcedbnt 
said  hereditaments,  or  of  the  hereditaments  to  be  taken      CXXX. 
in  entirety  upon  any  partition  iinder  the  said  power  in  on  icabbiaob, 
that  behalf,  and  any  monies  received  by  the  trustees  for  of'mctSds 
equaUty  of  partition]  [remainder  of  trusts  as  to  intestment   oohvbtkd  nr 

TKU8T  fX)B 

and  varying  investment^  supra^  p.  445].    And  shall  pay  salbbydbbd 
the  income  of  the  said  monies  and  of  the  investments  for  ^'|^^^™* 
the  time  being  representing  the  same  (hereinafter  referred     taunq  a 
to  as  the  said  trust  funds)  to  the  wife  during  her  life,  but     intebsst. 
during  her  said  intended  coverture  for  her  separate  use  Trusts  as  to 
without  power  of  anticipation ;  and  after  the  death  of  the  investment, 
wife,  if  the  husband  shall  survive  her  and  shall  not  [have  i^^/?""  ^^® 
been  or  become  a  bankrupt  and  shall  not  have  assigned,  .and  after 
charged,  or  incumbered,  the  income  of  the  said  trust  funds  j^®'^?  ^°L 
or  any  part  thereof  or  (a)]  have  done  or  suffered  anything  alienation. 
whereby  the  same  or  any  part  thereof  would,  through  his 
act  or  default,  or  by  operation  or  process  of  law  or  other- 
wise, if  belonging  absolutely  to  him,  have  become  vested 
in  or  payable  to  some  other  person  or  persons  [or  have 
ceased  to  become  payable  to  himself  (6)],  pay  the  income 
of  the  said  trust  funds  to  the  husband  during  his  life  or 
until  he  shall  [become  a  bankrupt  or  shall  assign,  charge, 
or  incumber  the  said  income  or  some  part  thereof  or  shall] 
do  or  suffer  something  whereby  the  same  or  some  part 
thereof  would  [through  his  act  or  default,  or  by  operation 
or  process  of  law  or  otherwise],  if  belonging  absolutely  to 
him,  become  vested  in  or  payable  to  some  other  person 
or  persons  [or  cease  to  become  payable  to  himself] :  And  Power  to 
AFTER  the  death  of  the  wife  and  the  failure  or  determina-  fw^i^^fit'of 
tion  of  the  trust  hereinbefore  declared  of  the  said  income  ^5?^^^ 
in  favour  of  the  husband,  if  the  same  shall  fail  or  deter-  tion  of  his  life 

interest  by 
alienation ; 
(a)  It  is  thought  that  the  words  in  square  brackets  may  be 
omitted  with  safety. 

(6)  See  Re  Brewer's  Settlement,  [1896]  2  Ch.  503,  where  the  fund 
bad  been  lent  to  and  dissipated  by  the  husband.  The  case  (which 
-was  a  difficult  one)  suggests  the  desirability  of  adding  these  words, 
at  any  rate  when  there  is  a  power  to  lend  i^e  fund  to  the  husband. 
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Pbecbdknt    mine  in  his  lifetime,  BhaU,  if  the  trustees  shall  in  their 

CXXX.      absolute  discretion  think  fit,  but  not  otherwise,  pay  or 

ON  MiLSBiAos,  applj  suoh  inoomo  or  any  part  thereof  in  their  discretion 

ovTBxsBOLDB  ^^^  ^^  towards  the  medntenanoe  and  personal  siqpport  of 

CONVEYED  w  ^hg  husbaud  and  his  "wife  (if  any)  and  child  or  ohildreiL 

BALE  BT  DEED  aud  othor  issue  for  the  time  being  in  existence  (whether 

^^h^LSd™*  ^y  *^®  ^^^  intended  or  any  future  marriage),  or  at  the 

Timra  A     discretion  of  the  trustees,  for  or  towards  the  maintenance 

and  personal  support  of  such  one  or  more,  to  the  exdusion 

of  the  others  or  other  of  sudi  objects  of  the  present; 

discretionary  trust    or  power,  in  such    manner  as  the 

trustees  shall  think  proper  during  the  remainder  of  the 

— -imapplied     life  of  the  husband ;  And  shall  during  such  remainder  of 

his  me  to  be    the  life  of  the  husband  from  time  to  time  pay  or  apply  all 

applied  aa  if    ^^  residue  not  applied  under  the  discretionary  trust  or 

power  lastly  hereinbefore  contained  of  the  same  income, 

or  the  whole  of  such  income  if  no  part  thereof  shall  be  so 

applied,  in  the  manner  in  which  the  same  would  be 

payable  or  applicable  if  the  husband  were  then  dead; 

And  after  the  death  of  the  survivor  of  them  the  husband 

and  wife  shall  hold  the  said  trust  funds  and  the  income 

thereof  in  trust,  &c.  [/or  issue  and  children  qf  the  marriage; 

hotchpot  clause;  power  of  advancement  (a) ;  and  uttimak 

TroBta  for       trustSy  suprOj  pp.  446 — 449].    And  it  is  hereby  declared 

rents  until       that,  after  the  solemnisation  of  the  said  intended  marriage, 

^^  and  until  all  the  said  hereditaments  shall  be  sold,  die 

trustees  shall    pay  and    apply    the    rents    and   profits 

[including  the  proceeds  of  the  sale  of  timber  (6)]  of  the 

(a)  For  a  settlement  of  this  description  the  ordinary  forms  are 
preferable  to  those  contained  in  Precedent  CXViU. 

(6)  *'  Eents  and  profits  "  do  not  include  proceeds  of  timber  sold. 
(See  Davidson's  Free.  Con.,  3rd  ed.,  vol.  iii.,  p.  288,  and  authorities 
cited  there  in  note  (6),  and  Lowndes  y.  Norton,  33  L.  J.  Ch.  588.) 
Hence,  when  the  land  settled  has  timber  of  any  value,  ihe  words  in 
brackets  should  be  added,  if  it  is  desired  to  give  the  equitable  tenant 
for  life  the  right  to  any  income  arising  from  sale  of  timber,  inde- 
pendently of  the  limited  rights  in  this  respect  given  by  sect  So  oltbe 
Settled  Land  Act,  1882.  Windfalls  may  also  be  included  if  thon^ 
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said  premises,  or  of  the  unsold  part  thereof,  (after  pay* 
nent  thoreout  of  all  rates,  taxes,  expenses  of  repairs  and 
insurance,  and  other  outgoings,)  in  the  manner  in  which 
the  income  of  the  investments  representing  the  net 
monies  arising  from  a  sale  nnder  the  trust  for  sale  in  the 
hereinbefore  recited  indenture  contained,  would  be  for 
ike  time  being  payable  and  applicable,  if  the  said  premises 
had  tiien  been  sold,  and  the  net  monies  arising  from  such 
sale  had  been  invested  as  hereby  directed  (a)  [power  to 
appoint  new  trustees  and  additional  indemnities  so  far  as 
required f  ut  supra^  pp.  460 — 463].    In  witness,  &c. 


Pbbobbsnt 

cxxx. 

ON  IUlBBI^OE, 
OFPBO0BEI>9 
OF  FBEBHOLDS 
OOXVBTEDIN 

TfiUSTFOB 
BALE  BT  PBED 
OF  EVEN  DATE, 
HXTSBAHO 
TASINOA 
PBOTBCTBD 
DfTEBBBT. 


OXXXL 

AssiGNMBNT  in  Contemplation  of  Marriage,  of  a  Lease* 
HOLD  Messuage  upon  Trust  for  Sale  (6). 

This  indenture,  made,  Ac,  BETWEEN  A.  B.,  of,  &c. 
[intended  husband']^  of  the  first  part,  C.  D.,  of,  &o.  [iw- 
tendedmfe^y  of  the  second  part,  and  E.  P.,  of,  &c.,  Gt.  H., 
of,  &c.,  and  I.  K.,  of,  &c.  [trustees']  (hereinafter  called  the 
trustees),  of  the  third  part.    "Whereas  by  an  indenture 

dated,   &c.  ,   and  expressed  to  be  made   between 

[parties']^  all  that  [parcels  from  the  lease]f  together  with 

the  appurtenances,  were  demised  to  the  said  ,  his 

executors,  administrators,  and    assigns,  from  the   

day  of then  last,  for  the  term  of  years,  at  the 

yearly  rent  of  £ ,  and  subject  to  covenants  by  the 


Fbbcbdent 
CXXXl. 

ASSIOmCENT 

ON  XABBIAGB, 

0FLBA6E- 

H0LD8ZN 

TBUSTFOB 

SALE. 

Parties. 

Beoltal  of 
lease; 

parcels  from 
the  lease , 


fit  As  to  what  ought  to  be  done  with  such  if  there  be  no  express 
directions  as  to  them  in  the  settlement,  see  Be  Harriaon,  28  Ch.  D. 
220. 

(a)  See  Be  Searle,  [1900]  2  Ch.  829,  where  there  was  no  provision 
as  to  the  destination  of  rents  and  profitsimtil  sale. 

{b)  See  note(()  at  p.  501,  $upra.  The  leasehold  interest  here 
dealt  with  is  under  sect.  2  (3),  land  within  the  meaning  of  '*  The 
Settled  Land  Act,  1882  "  (App.  Vn.,  infra). 
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Pbeoedsnt 
CXXXI. 

ASSIONlCElfT 

ON  XABBIAOB, 

OFUUSB- 

HOLDBnr 

TBTTSTVOB 

BALE. 

—that  the 
demised  pre- 
mises are 
vested  in  the 
hasbaody 

—of  intended 
marriage. 

Witnesseth. 

Assignment 
to  trustees. 

Parcels. 

Habendom. 


In  trust  for 
the  husband 
tiUthe 
marriage; 
— after,  in 
trust  for  sale. 


lessee  therein  oontained ;  and  whereas  the  premifles  (xm- 
prised  in  the  hereinbefore  recited  indenture  are  now 
vested  in  the  said  A.  B.  for  the  residue  of  the  said  term 

of years ;  and  whereas  a  marriage  is  intended  to 

be  solemnised  between  the  said  A.  B.  and  0.  D. ;  Now 
THIS  indenture  WITNESSETH,  that,  in  consideration  of 
the  said  intended  marriage,  and  in  pursuance  of  an  agree- 
ment entered  into  on  the  treaty  for  the  same,  the  said 
A.  B.  AS  BENEFICIAL  OWNER  (a),  and  with  the  approbation 
of  the  said  C.  D.,  doth  hereby  assign  unto  the  trustees^ 
their  executors,  administrators,  and  assigns,  all  the  here- 
ditaments and  premises  comprised  in  or  demised  by  the 
hereinbefore  recited  indenture,  to  hold  the  said  premises 
UNTO  the   trustees,  their  executors,   administrators,  and 

assigns,  for  the  residue  of  the  said  term  of years,  at 

the  rent  and  subject  to  the  covenants  by  the  lessee  in  the 
hereinbefore  recited  indenture  reserved  and  contained, 
and  henceforth  to  be  paid,  performed,  and  observed ;  In 
TRUST  for  the  said  A.  B.,  his  executors  and  administrators, 
until  the  said  intended  marriage,  and  after  the  solemnisa- 
tion thereof,  upon  trust  that  the  trustee  shall  at  the 
request  in  writing  of  the  said  A.  B.  and  C.  D.,  daring 
their  joint  lives,  and  of  the  survivor  of  them  during  his 
or  her  life,  and  after  the  death  of  such  survivor,  at  the 
discretion  of  the  trustees,  seU  the  said  premises.  [Trust 
of  monies  to  arise  from  the  sak^  and  power  of  leasing  so 
far  as  approptHatey  ut  supra,  p.  603  (J).  Power  to  appoint 
Slew  trustees,  p.  449.  Declaration  as  to  devolution  of  trustees' 
powersy  p.  463,  supraJ]     In  witness,  &c. 


(a)  See  infra,  p.  531,  n.  (a). 

(6)  The  usual  covenants  in  assignments  of  leaseholds  for  pajrment 
of  rent  and  performance  of  covenants  by  the  assignees  are  omitted, 
as  trustees  cannot  be  expected  to  enter  into  such  covenants. 
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CXXXII. 

Settlement,  on  Marriage,  of  the  Proceeds  of  sak  of  a    Pbbobdbnt 

Leasehold  House^  and  o/*  Stock  belonging  to  the  Husband,         

anrf  q/*  Bonds  belonging  to  the  Wife*s  Father  :  Proviso  oh  mabbiaob, 

^      ^^  OF  PB00EBD8 

enabling  the  married  couple  to  occupy  the  House  as  a    opaALBOP 

EESIDENCE(fl).  "^t^^^ 

\    I  A2n>  STOCK 

rri  BBTTLED  BT 

IHIS  INDENTUEE,  made,  &o.,  between  A.  B.,  of,  HtiBBAHD,  and 

'  '  '  '  '    BONDB  8BTTLBD 

&c.  [intended  hmbandl,  of  the  first  part,  C.  D.,  of,  &c.     btwipb*s 

[intended  tcifBJy  of  the  second  part,  E.  D.,  of,  &c.  [mfe's ^^'"^^' — 

father],  of  the  third  part,  and  E.  F.,  of,  &c.,  Gt.  H.,  of,  ^"*^- 
&o.,  and  I.  K.,  of,  &c.  [trustees']  (hereinafter  called  the 
trustees),  of  the  foui'th  part.     Whereas  a  marriage  is  Redtalof 
intended  to  be  solemnised  between  the  said  A.  B.  (herein-  J^J^^. 
after  called  the  htisband)  and  C.  D.  (hereinafter  called  the 
wife).    And  whereas,  in  pursuance  of  an  agreement  Otamignmeait 
entered  into  on  the  treaty  for  the  same,  by  an  indenture  in  trust  for  the 
of  even  date  with  but  executed  before  these  presents,  and  ^^^•^*^. 
expressed  to  be  made  between,  &c.  [parties],  the  husband,  —and  after  in 
with  the  approbation  of  the  wife,  has  assigned  a  messuage  ^f^"*  ^  ^^  J 
and  hereditaments   comprised   in    and    demised    by  an 
indenture  of  lease,  dated,  &c.,  and  expressed  to  be  made 
between  [parties],  unto  the  trustees,  for  the  residue  of 

the  term  of years  expressed  to  be  granted  by  the 

mi  lease  at  the  rent  and  subject  to  the  covenants  by  the 

lessee,  in  the  said  lease  reserved  and  contained,  in  trust 

for  the  husband,  his  executors  and  administrators,  imtil 

the  said  intended  marriage,  and  after  the  solemnisation 

thereof,  upon  trust  that  the  trustees  shall,  at  such  request 

or  discretion  as  therein  mentioned,  sell  the  same  and 

shall  hold  the  net  monies  to  arise  from  such  sale,  and  also  — "^^  *»  hold 

the  rents  and  profits  thereof  in  the  meantime  upon  the  monies  on 

trusts  declared  of  the  same  respectively  by  an  indenture  jT^^Jl^*^ 


(a)  This  Precedent  is  the  settlement  referred  to  in,  and  connected 
with,  Precedent  CXXXL 
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OFPBOOEEDS 

Oy  BALBOF 

LBA8BH0LD8 

AND  6T00K 

SETIUED  BT 

HT7BBAMD,  AITD 

BONDS  8BTTLBD 

BT  W1FJS*8 

FATHXB. 

That  the 
huBband  has 
transf ened  a 
Bom  of  stock 
to  the  trastees 
in  trust  for 
himself  tiU  the 
mairiage,  and 
after  on  trusts 
after  declared. 
That  wife's 
father  is 
possessed  of 
bonds. 

Of  agpreement 
for  assign- 
ment of  bond 
debts. 


Witnesseth. 


Assignment 
of  b^d  debts. 

Parcels. 


therein  referred  to,  and  being  these  presents.  And 
WHEREAS  in  further  pursuanoe  of  the  said  agreement, 
the    husband   has,  with  the   approbation   of   the  wife, 

lately  transferred  the  sum  of  £ ,  Two  and  a  half 

per  Cent.  Consolidated  Stock  into  the  names  of  the 
trustees,  to  be  held  by  them  in  trust  for  the  husband  until 
the  said  intended  marriage,  and  after  the  solemnisation 
thereof,  upon  the  trusts  hereinafter  declared  oonoeming 
the  same.  And  whereas  the  said  E.  D.  is  possessed  of 
or  entitled  to  three  bonds  imder  the  common  seal  of  the 

mayor,  aldermen,  and  burgesses  of ,  dated  the 

day  of ,  and  numbered , ,  and respec- 
tively, and  in  the  penal  sums  of  £ ,  £ ,  and 

£ ,  respectively,  to  secure    the    principal    sums    of 

£ ,  £ ,  and  £ respectively,  with  interest  for 

the  same  respectively  at  the  rate  of  £ per  cent  per 

annum,  which  said  principal  sums,  with  some  interest 
thereon  respectively,  are  now  owing  on  the  same  bonds 
respectively.  And  whereas  upon  the  treaty  for  the  said 
marriage  it  was  agreed  that  the  said  E.  D.  should  assign 

the  said  principal  sums  of  £ ,  £ ,  and  £ (a), 

and  the  interest  for  the  same  respectively,  to  the  trustees, 
in  manner  hereinafter  appearing.  Now  this  indenture 
WITNESSETH,  that,  in  pursuance  of  the  said  agreement  in 
this  behalf,  and  in  consideration  of  the  said  intended 
marriage,  the  said  E.  D.  as  settlor,  and  with  the  appro- 
bation of  the  husband  and  the  wife,  doth  hereby  assign 
unto  the  trustees  all  those  three  bonds  imder  the 
common  seal  of  the  mayor,  aldermen,  and  burgesses  of 

,  dated  the day  of  ,  and  numbered ^ 

,  and respectively,  and  the  said  principal  sums 

of  £ ,  £ ,  and  £ ,  now  owing  upon  the  same 

bonds  respectively ;  and  all  interest  due  and  to  grow  due 


(a)  The  principal  sums  remaining  owing  on  the  bonds  should  be 
the  sums  here  mentioned.  They  would  usually  be  assigned  by  a 
separate  deed,  but  the  alterations  for  such  a  case  can  be  easily 
made  by  the  aid  of  Precedent  OXVJi.,  supra. 
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thereon  respectively;   and  the  full  benefit  of  the  same    Pebckdibrt 
bonds  respectively  {a)  To  hold  the  said  premises  unto     ^^^^^^' 
the  trustees,  In  trust  for  the  said  E.  D.,  his  executors  on  maerulob, 
and  administrators,  until  the  said  intended  marriage,  and     op  balk  op 
after  the  solenmisation  thereof,  upon  the  trusts  herein-    ijs^ssholds 

JJStJ}  STOCK 

after  declared  of  the  same.    And  this  indenture  also    bottled  by 
WITNESSETH,  that,  in  further  pursuance  of  the  said  agree-  ^^^^^^^^ 
ments,  and  for  the  consideration  aforesaid,  it  is  hereby     by  toe*  b 
agreed,  that  after  the  solenmisation  of  the  said  intended 


Habendum. 


marriage,  the  trustees,  and  the  survivors  and  survivor  of  ,  ^  ^ 
them,  and  the  executors  or  administrators  of  such  sur-  settlor  tiU  the 
vivor,  (which  several  persons,  and  other  the  trustees  or  ^^f^i^^ 
trustee  for  the  time  being  of  these  presents,  are  herein-  after  declared, 
after  included  in  the  expression  « the  trustees,")  shall  S^^"^ 

either  allow  the  said  sum  of  £ Two  and  a  half 

per  Cent.   Consolidated  Stock,  and  the    said   sums    of 

£ ,  £ ,   and  £ ,   or  any  of  them,  or  any 

part  or  parts  thereof  respectively,  to  remain  unaltered, 
or  shall,  with  the  consent  of  the  husband  and  the  wife, 
during  their  joint  lives,  and  of  the  survivor  of  them 
during  his  or  her  life,  and  after  the  death  of  such  sur- 
vivor, at  the  discretion  of  the  trustees,  sell,  call  in,  or 
convert  into  money  the  same  or  any  of  them,  or  any  Trusteasto 
part  or  parts  thereof  respectively,  and  shall  with  sudi  l^thon^g 
consent  or  at  such  discretion    as  aforesaid    invest    the  any  in^ffit- 

ment  allowed 

monies  produced  thereby,  and  also  the  net  monies  pro-  by  statute  for 

duced  by  the  sale  of  the  said  leasehold  premises,  in  the  t^^n^o"^- 

names  of  the  trustees,  in  any  stocks,  funds,  shares,  or 

securities  which  may,  for  the  time  being,  be  authorised 

by  law  for  the  investment  of  trust  monies  (6),  and  may 

"with  such  consent  or  at  such  discretion  as  aforesaid,  vary 

the  said  stocks,  funds,  shares,  or  securities,  into  or  for  any 

others  so  authorised;  and  shall  pay  the  income  of  the  Trust  of 

said  Consolidated  Stock,  sums  and  net  monies,  and  of  the  husband  for 

Mfe; 

(a)  As  to  the  omission  of  a  power  of  attorney,  in  assignments 
e\eii  of  legal  debts,  see  n.  (a),  at  p.  335,  »upra, 
(&)  See  more  extensive  powers  of  investment,  mpra,  pp.  452, 453. 
D.— C.P.  33 
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PSBOEDBHT 
CXXXII. 

ON  ICJLBBIAQB, 

OF  PBOOSEDS 

OF  BALK  OF 

LEASEHOLDS 

AND  STOCK 

SETTLED  BT 

HUSBAND,    AND 

BONDS  SETTLED 

BY  wife's 

FATHEB. 

— ^f or  wife 
for  life  (a). 

After  death 
of  husband 
and  wife. 

Capital  for 
issue  of  the 
marriage  as 
husband  and 
wife  shall 
appoint. 

Disposition 
in  default  of 
children 
entitled  under 
preceding 
trusts. 


As  to  the 
husband's 
property. 


As  to  the 
sums  settled 
by  the  wife's 
father. 


inyestments  for  the  time  being  representing  the  same 
respectively,  to  the  husband  and  his  assigns  during  his 
life ;  And  after  his  death  if  the  wife  shall  survive  him 
to  the  wife  and  her  assigns  during  her  life,  but  so  tliat 
during  her  said  intended  coverture  such  reversionary  life 
interest  shall  be  and  remain  her  separate  property  with- 
out power  of  anticipation ;  And  after  the  death  of  the 
survivor  of  them  the  husband  and  the  wife  shall  hold  the 
said  trust  premises,  and  the  income  thereof ;  In  trust  {_Jbr 
the  issue  of  the  marriage  as  husband  and  icife^  or  the  sur^ 
vivor^  shall  appoint:  In  default  of  appointment^  for  the 
children  of  the  marriage;  hotchpot^  advancement  clau^e^ 
suprcL,  pp.  446,  447].  And  it  is  hereby  agreed,  that,  if 
.there  shall  be  no  child  of  the  said  intended  marriage,  who, 
being  a  son,  shall  attain  the  age  of  tweniy-one  yeara,  or, 
being  a  daughter,  shall  attain  that  age,  or  marry,  then, 
without  prejudice  to  the  trusts  hereinbefore  declared,  the 
trustees  shall  hold  the  said  Consolidated  Stock,  and  the 
net  monies  produced  by  the  sale  of  the  said  leasehold 
premises,  and  the  investments  for  the  time  being  repre- 
senting the  same  respectively,  and  the  income  thereof 
respectively,  or  so  much  thereof  respectively  as  shall  not 
have  become  vested,  or  been  applied  under  any  of  tiie 
trusts  or  powers  herein  contained  or  by  statute  implied 
from  and  after  the  death  of  the  wife,  and  such  default  or 
failure  of  children  as  aforesaid,  which  shall  last  happen, 
IN  TRUST  for  the  husband  absolutely ;  And  shall  hold 

the  said  sums  of  £ ,  £ ,  and  £ ,   and    the 

investments  for  the  time  being  representing  the  same, 
and  the  income  thereof,  or  so  much  thereof  respectively 
as  shall  not  have  become  vested,  or  been  applied,  under 
any  of  the  trusts  or  powers  herein  contained,  or  by  statute 
implied,  from  and  after  the  death  of  the  husband  and  the 
wife,  and  such  default  or  failure  of  children  as  aforesaid, 

(a)  If,  as  is  more  usual,  the  first  life  interest  in  the  property 
settled  by  the  wife's  father  was  given  to  her,  the  trusts  during  the 
lives  of  husband  and  wife  would  take  the  form  given  at  pp.  454,  4a5. 
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l^hioli  shall  last  happen,  in  trust  for  suoh  persons  or    Pbbobdbst 

purposes  and  in  suoh  manner  as  the  wife  shall  when     *    ' 

discovert  by  deed,  or  whether  covert  or  discovert  by  will  ow  ikabsilqm, 
or  codicil  appoint,  and  in  default  of  and  subject  to  any     op  salb  op 
suoh  appointment,  in  trust  for  the  said  E.  D.  absolutely  (a) .    ^^^^ 
And  it  is  hereby  declared  that,  until  the  said  leasehold     settled  by 
premises  shall  have  been  sold,  the  trustees  shall  pay  and  ^j^^i^I;^ 
apply  the  net  rents  and  profits  of  the  same  premises  (after     ^^  wipb'8 

payment  of  the  rent  reserved  by  the  said  lease,  and  all  '- — 

rates,  taxes,  payments  for  insurance  and  repairs,  and  other  ^iJ^f ^^^  o# 
outgoings)  in  the  manner  in  which  the  income  of  the  rents  until 
investments  representing  the  net  monies  arising  from  a 
sale  under  the  trust  for  sale  in  the  hereinbefore  recited 
indenture  contained  would  be  for  the  time  being  payable 
and  applicable  if  the  sale  and  investment  aforesaid  were 
actually  made.      Provided  always,  and   it  is  hereby  Proviaothat 
agreed,  that  after  the  solemnisation  of  the  said  intended  yeyed  in  tnint 
marriage  the  husband  during  his  life,  and  after  his  death,  ^'^|!^™"J 
if  she  shall  survive  him,  the  wife  during  her  life,  so  long  residence  (A) . 
as  he  or  she  shall  think  fit,  may  occupy  the  said  leasehold 
premises  as  a  residence  without  paying  any  additional  rent 
for  the  same,  the  husband  or  wife  nevertheless  paying  the 
rent  reserved  by  the  said  indenture  of  lease,  and  performing 
and  observing  the  covenants  by  the  lessee,  and  conditions 
therein  contained,  and  keeping  the  trustees  fully  indem- 
nified against  all  claims,  demands,  and  liability  in  respect 
thereof.     [Power  to  apportion  blended  funds  and  to  appoint 

(a)  As  the  wife  in  the  event  of  her  surviving  the  husband  can 
under  her  power  of  appointment  deal  in  anyway  she  thinks  fit  with 
this  reversion,  it  has  been  considered  that  the  absolute  trust  for 
the  wife,  in  that  event,  which  was  inserted  in  some  former  editions, 
may  be  omitted  as  superfluous. 

(6)  This  clause  is  not  strictly  necessary,  because  the  parties 
might  occupy  the  house  as  tenants  of  the  trustees,  and  it  is  usually 
so  arranged.  The  right  of  the  trustees  to  indemnity  is  assumed 
to  be  provided  for  by  general  law,  but  a  covenant  by  the  husband 
to  indemnify  them  (as  in  Precedent  XXXII.,  mpra),  might  be 
added. 

33  (2) 
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Pbeokdbht    new  trustees  and  additional  indemnities  so  far  as  required^ 
^^^^^'    ut  supra,  pp.  460—463.]    In  witness,  &o. 

ON  XASBIACa, 
&0. 


INTEBE8T8 
DBTEBKINABLB 

ON 
BEXABimaB. 


cxxxm. 

Pbecedbnt    Settlement  on  Marriage  o/*  Two  Funds  belonging  respee- 

*        tively  to  the  Husband  and  the  Wife,  each  qfwJumi  takes 

ow  MABBiAQB,      ^  Ee VERsioNART  LiPB  INTEREST  in  the  other's  Fund 

OF  TWO  FUNDS 

WITH  LIFB  DETERMINABLE  On  ICEMARKIAOE  (o). 

This  INDENTUEE,  made,  &c.,  BETWEEN  A.  B.,  of, 
&o.  [intended  husbandry  of  the  first  part,  C.  D.,  of,  &c. 
Parties.  [inteifided  tcife],  of  the  second  part,  and  E.  F.,  of,  &a, 

Q-.  H.,  of,  &o.,  and  I.  K.,  of,  &c.  [tmstees']  (hereinafter 
Recital  of        referred  to  as  the  trustees),  of  the  third  part.     Whebeas 
damage;       *  marriage  is  intended  to  be  solemnised  between  the  said 
A.  B.  (hereinafter  called  the  husband)  and  C.  D.  (here- 
— of  hufi-        inafter  called  the  wife) ;  And  whereas,  by  virtue  of  the 

Sb^?ii!'a  "^  ^  wiU  dated  the day  of ,  18—,  and  proved  in  the 

J©v^io^"7    Principal  Eegistry  of  Probate  on  the day  of , 

will;  18 — ,  of  M.  B.,  late  of ,  Esq.,  deceased,  the  husband, 

as  one  of  the  children  of  the  said  testator  who  were 
living  at  his  decease,  or  bom  in  due  time  afterwards,  is 
entitled  in  reversion  expectant  upon  the  death  or  future 
marriage  of  N.  B.,  the  widow  of  the  said  testator,  and 
mother  of  the  husband,  to  one  equal  fourth  share,  or 
some  other  share  or  shares  in  the  residuary  estate  of 
the  said  testator,  which  now  consists  of  or  is  represented 
by  the  securities  specified  in  the  first  schedule  hereto,  and 
respectively  standing  in  the  names  or  imder  the  control 
of  L.  M.  and  N.  0.  as  the  trustees  of  the  said  will,  and  in 
the  income  thereof,  subject  to  the  interest  of  the  said 

(a)  This   limitation,  though   not    unfrequently  proposed  and 
accepted,  is  not  to  be  recommended. 
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N.  B.  in  the  same  inoome  whilst  she  continues  the  widow  Pbtofdbnt 
of  the  said  testator.  And  whereas,  upon  the  treaty  for  ^^^^^^^' 
the  said  intended  marriage,  it  was  agreed  that  the  sum  on  kabbiaoe, 

of  £ ^  part  or  to  be  raised  out  of  the  share  or  shares     -^^  ujtT^ 

to  which  the  husband  is  entitled  as  aforesaid  in  the     intebests 
residuary  estate  of  the  said  M.  B.,  and  the  securities         on 
constituting  or  representing  the  same  should  be  assigned  ''^''^^^^^'' 
to  the  trustees  in  manner  hereinafter  appearing  upon  the  ~^\"P®^ 
trusts  hereinafter  declared  concerning  the  same.     And  husband  to 
WHEREAS  the  wife  has,  in  pursuance  of  an  agreement  in  ^^eesa  wun 
that  behalf  entered  into  upon  the  treaty  for  the  said  of  oashrais- 
intended  marriage,  and    with    the  approbation  of   the  share  ^ 
husband,  transferred  into  the  names  of  the  trustees  the  — of  transfor 
stocks  belonging  to  her  which  are  specified  in  the  second  trostees  of 

schedule  hereto,  to  the  intent  that  the  said  stocks  may  ftocks^ong- 

,  .  •'    ingp  to  her. 

be  held  in  trust  for  the  wife,  her  executors  and  adminis- 
trators, until  the  said  intended  marriage,  and  after  the 
solemnisation  thereof  upon  the  trusts  hereinafter  declared 
concerning  the  same.  Now  this  indenture  witnesseth,  Witnesseth. 
that,  in  pursuance  of  the  said  agreement  in  this  behalf, 
and  in  consideration  of  the  said  intended  marriage,  the 
husband  as  settlor,  with  the  approbation  of  the  wife, 
doth  hereby  assign  unto  the  trustees  all  that  sum  of 

£ ,  part  or  to  be  raised  out  of  all  that  one  equal  Assignment 

fourth  share,  or  other  the  share  or  shares  to  which  the  ^sumof  cash 
husband  is  entitled  as  aforesaid,  of  and  in  the  residuary  *^?®/^^ 
estate  of  the  said  testator  M.  B.,  and  of  and  in  the  share, 
securities  from  time  to  time,  or  at  any  time,  constituting 
or  representing  the  same.  Together  with  a  corresponding 
proportionate  part  of  the  income  of  the  same  share  or 
other  share  or  shares  as  from  the  death  or  future  mar- 
riage of  the  said  N.  B.,  to  hold  the  said  sum  of  £ Habendum. 

and    premises    hereinbefore    assigned    (subject    to    the 
aforesaid  interest  of  the  said  N.  B.  in  the  income  of  the 
residuary  estate  of  the  said  M.  B.  and  of  the  securities 
constituting  or  representing  the  same),  unto  the  trustees  In  trust  for 
in  trust  for  the  husband,  his  executors  and  administrators,  ^tu  Se*"^ 
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Fbbokdsht    until  the  said  intended  marriage^  and  after  the  solem- 

•    nisation   thereof,  upon   the   trusts   hereinafter  declared 

ON  MABBiAOE,  oouoemine  the  same.    And  this  indenture  also  wit- 

OP  TWO  FUNDS 

WITH  LiFB     NEssBTH,  that  in  further  pursuance  of  the  said  agreement, 
DB^mmL^aus  ^^^  ^  consideration  of  the  said  intended  marriage,  it  is 
ON  hereby  declared  that  the  trustees  shall  either  allow  the 

innrAT>T>TAQB.  g^^j^g  spccificd  iu  tho  sccoud  schedule  hereto  and  (after 
^^j*fij^*^^  the  same  shall  have  fallen  into  possession)  all  securities 
on  trusts  which  shall  be  appropriated  and  transferred  to  them  in 
l!^^^®^^'  or  towards  satisfaction  of  the  said  sum  of  £— —  herein- 
^lao.  before  assigned  to  remain  in  the  actual  state  of  investment 

Declaration  of  thereof  respectively  for  the  time  being,  or  shall  sell  or 
in  second**^*^  ^^  ^°»  ^^  otherwise  convert  into  money,  the  same  or  any 
schedule;  of  them,  or  any  part  or  parts  thereof  respectively,  and 
—and  of         gjjg^u  invest  the  monies  produced  thereby,  and  also  all 

secunties  and  ,  ,  *,  . 

monies  trans-  monies  which  shall  be  paid  to  or  received  by  them  the 

towardTwitis-  tnistees  in  or  towards  satisfewtion  of  the  said  sum  of 

faction  of  the   £ in  the  names  [remmnder  of  trusts  as  to  investmmtj 

^^  *  suprUy  p.  454],  and  may  from  time  to  time  vary  such 

.  investments  for  others  of  any  kind  hereby  authorised: 

consents  PROVIDED  ALWAYS,  that  DO  Sale,  Calling  in,  or  conversion 

^^i!?^?'     or  investment,  or  variation  of  investment,  shall  be  made 

investments  '  i         .   i     •         .        i        i    i    i* 

andyariations  imder  the  trusts  and  powers  herembefore  m  that  behalf 
o  mrestment.  QQut^jn^^  {^g\  during  the  joint  lives  of  the  husband  and  the 

(a)  In  lieu  of  the  remainder  of  this  clause  it  may  be  sometimes 
convenient  to  use  the  following  form : — 

'^  So  far  as  regards  the  husband's  fund,  as  hereinafter 
defined,  without  the  respective  consent  in  writing  of  the 
husband  during  his  life  and  of  the  wife  until  her  death 
or  remarriage,  and  so  far  as  regards  the  wife's  fund  as 
hereinafter  defined,  without  the  respective  consent  in 
writing  of  the  wife  during  her  life,  and  of  the  husband 
imtil  his  death  or  remarriage." 

It  may  be  observed  that  the  words  "the  failure  or  deter- 
mination of  the  interest  hereby  limited  to  him  [her]  in 
the  income  of  that  fund "  will  throughout  the  Precedent  be 
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wife  without  their  consent  in  writing,  nor  after  the  death  Pbboedeot 

of  suoh  one  of  them  as  shall  first  die,  so  far  as  regards  ^^^^^^^' 

any  stocks,  funds,  shares,  or  securities,  or  monies,  to  the  on  maemaob, 

income  whereof  the  survivor  of  them  shall  for  the  time  withlipb 

being  be  entitled  under  the  trusts  in  that  behalf  herein-  i^jterbsts 
after  declared,  without  his  or  her  consent  in  writing :  on 

And  shall  pay  the  income  of  the  said  sum  of  £-  BmiAaRiAOB. 


hereinbefore  assiffned,  and  of  the  monies,  stocks,  funds,  Tr^stof 

1  1  T .       „         ,         .         ,    .  .  ,       income  of 

shares,  and  securities  for  the  time  bemg  representing  the  husband's 
same  (hereinafter  referred  to  as  the  husband's  fund),  unto         ' 
the  husband  and  his  assigns  during  his  life,  and  after  his  f^^  m e, 
death  (if  the  wife  shall  survive  him)  unto  the  wife  until  —and  after 
she  shall  die  or  marry  again,  but  so  that  during  her  ^^^  ^^q  ^' 
said    intended    coverture    this    contingent    reversionary  death  or 
interest    shall    be    and    remain    her    separate  property,  * 

without  power  of  anticipation :   And  shall  pay  the  income  — .^,d  J^  *^® 
of  the  said  stocks  specified  in  the  second  schedule  hereto, 
and  of  the  monies,  stocks,  fimds,  shares,  and  securities 
for  the  time  being  representing  the  same  (hereinafter 
referred  to  as  the  wife's  fund)  unto  the  wife  during  her  —for  wife 
life,  but  so  that  during  her  said  intended  coverture  the  ' 

same  shall  be  for  her  separate  use  vrithout  power   of 
anticipation:   And  after  the  death  of  the  wife  (if  the  —and after 
husband  shall  suryive  her)  shall  pay  the  same  income  the  husband 
unto  the  husband  and  his  assigns  imtil  he  shall  die  or  iinta  death  or 

^  remarriage. 

marry  again:   And  shall  stand  possessed  of  the  capital  Trusts  of  both 
and  income  of  the  husband's  fund  after  the  death  of  the  ^unds  after 
husband  and  the  death  or  remarriage  of  the  wife,  and  of  of  prior 
the  capital  and  income  of  the  vrife's  fund,  after  the  death  trusts. 
of  the  wife  and  the  death  or  remarriage  of  the  husband, 
IN  TRUST  [/or  the  isme  and  childre^i  of  the  marriagey  supra^ 
pp.  446,  447,  adding  after  the  power  of  appointment  to  the 
survivor^  "  except  that  if  such  survivor  shall  marry  again, 

appropriate  instead  of  the  references  to  death  or  second  marriage, 
and  should  be  used  if  these  events  are  eissociated  with  other  con- 
tingencies, such  as  bankruptcy,  or  failure  of  issue.  See  Precedents 
CXVm.  and  CXXX. 
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Pbbcedent    then  the  power  lastly  hereinbefore  contained  shall  not  be 

ex  WTTT  i.  ^ 

•    exerciseable  as  regards  the  fund  of  the  other  or  the  inoome 

ON  KAEEiAOB,  theroof  otherwise  than  by  deed  executed  before  sudi 
WITH  UFB  remarriage  "  (a)].  Provided  always,  that  no  child  who 
iMTithEgrs     Qp  whose  issue  shall  take  any  part  of  either  the  husband's 

DETEBMINABLS  ,  *^    *' 

OS         fund  or  the  wife's  fund,  under  any  appointment  in  pur- 

1  suance  of  either  of  the  powers  in  that  behalf  hereinbefore 

^tchpot        contained,  shall,  in  default  of  appointment  to  the  oontraiy, 

both  funda.      be  entitled  to  any  share  of  the  imappointed  part  of  the 

same  fund  without  bringing  the  share  appointed  to  him 

Power  of         Qp  jjQp  Qp  ^Q  Ijig  Qp  j^gp  iggiie,  into  hotchpot  (6).    Provided 
adTanoement.  ,    ,  x^      \  / 

ALWAYS,  and  it  is  hereby  declared,  that  as  to  the  husband's 

fund  after  the  death  of  the  husband,  and  the  death  or 

remarriage  of  the  wife,  or  previously  thereto,  with  the 

respective  consent  in  writing  of  the  husband  during  his 

life,  and  of  the  wife  imtil  her  death  or  remarriage,  and 

as  to  the  wife's  fund,  after  the  death  of  the  wife  and 

the  death  or  remarriage  of  the  husband,  or  previously 

thereto,  with  the  respective  consent  in  writing  of  the 

wife  during  her  life,  and  of  the  husband  until  his  deaih 

or  remarriage,  the  trustees  may  raise  [ut  supra^  p.  448]. 

Mamtenanoe     AnD  IT  IS  HEREBY  DECLARED,  that  aS  to  the  incomo  of  the 

olauflfi  (c\ 

husband's  fund,  after  the  death  of  the  husband  and  the 
death  or  remarriage  of  the  wife,  and  as  to  the  income  of 
the  wife's  fund,  after  the  death  of  the  wife,  and  the  death 

(o)  See  note  (c)  on  p.  467,  supra, 

(5)  It  will  be  observed  that  this  clause  has  not  a  cross  operation. 
If  any  fund  is  settled  by  reference,  e,g,,  under  an  agreement  for 
settlement  of  after- acquired  property  of  the  wife,  the  words 
"  or  any  property  hereby  settled  by  reference  to  the 
trusts  thereof,"  should  be  inserted  after  the  words  "  the  wife's 
fund"  and  the  words  "or  any  power  hereby  given  by 
reference  thereto  "  after  the  words  "  hereinbefore  contained  " 
and  the  words  "  or  any  property  hereby  settled  by  reference 
to  the  trusts  thereof  "  after  the  words  "  the  same  fund." 

(c)  This  clause  may  (if  desired)  be  omitted  with  safety;  see 
p.  448,  supra,  n.  (6). 
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or  remarriage  of  the  husband,  the  trustees  may  apply    Pbecbdent 

the  whole  or  such  part  as  they  shall  think  fit  [remainder        * 

of  maintenance  and  accumulation  clauseSy  ut  supra,  pp.  448,  on  mabbiaob, 


OF  TWO  FUNDS 


449,  nn.].    And  it  is  hereby  declared,  that  if  there 
shall  be  no  child  of  the  said  intended  marriaire,  who 
being  a  son  shall  attain  the  age  of  twenty-one  years,  or         ow 
being  a  daughter  shall  attain  that  age  or  marry  imder  ^°'^^^^°'' 
that  age,  then    (subject  and  without   prejudice  to  the  ^?**/|^i4^ 
trusts  hereinbefore  declared)  the  trustees  shall  hold  the  funds, 
husband's  fimd  and  the  income  and  accumulations  (if  any) 
thereof,  or  so  much  thereof  respectively  as  shall  not  have 
become  vested  or  been  applied  imder  any  of  the  trusts  or 
powers  hereinbefore  contained  [or  herein  by  statute  im- 
plied] after  the  death  or  remarriage  of  the  wife,  and  such 
default  or  failure  of  children,  as  aforesaid,  which  shall  last 
happen,  in  trust  for  the  husband,  his  executors,  adminis- 
trators, and  assigns,  and  shall  hold  the  wife's  fund  and  the 
income  and  accumulations  (if  any)  thereof,  or  so  much 
thereof  respectively  as  shall  not  have  become  vested  or 
been  applied  imder  any  of  the  trusts  or  powers  herein- 
before contained  [or  herein  by  statute  implied],  after  the 
death  or  remarriage  of  the  husband  and  such  default  or 
failure  of  children,  as  aforesaid,  which  shall  last  happen  [in 
trust  for  the  appointees  of  the  wife  and  for  wife  surtiting  or 
her  next  ofkin,  ut  supra j  p.  449].    Provided  always,  and  Power  for 
it  is  hereby  declared,  ihat  the  husband  and  the  wife,  at  tSeor te"^^ 
any  time  or  times  during  their  joint  lives,  and  after  the  husband 
death  of  the  wife,  if  the  husband  shall  survive  her,  the  ^^iSttiiata 
husband  at  any  time  or  times  during  his  life  may  by  ^E!??^4SMd 
deed,  with  or  without  power  of  revocation  and  new  appoint-  for  any  pur- 
ment,  appoint  that  any  sum   or   sums,  not   exceeding  ^JlThJwband's 
altogether  (whether  imder  a  joint  appointment  or  a  sole  ^n^^d. 

appointment,  or  imder  both)  the  sum  of  £ ,  shall  be 

laifled  out  of  the  husband's  fund,  and  shall  be  paid  to 
themselves  or  himself,  or  to  any  other  persons  or  person, 
or  for  any  purposes  which  they  or  he  may  think  fit,  and 
&6  trustees  shaJl  raise  and  pay  or  apply  such  sum  or  sums 
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Fbboedsnt 

cxxxni. 

ON  XABBIAOB, 

OF  TWO  FUNDS 

WITH  LIFB 

INTEBE8T8 

DSTEBMINABLB 

ON 
BKXABBIAOB. 

Power  for 
Burvivor  of 
husband  and 
wife  to  make 
a  settlement 
on  future 
marriage. 


Power  to 
invest  in  the 

Eurohase  of 
ind. 


accordingly.  Provided  always,  and  it  is  hereby  declared, 
that  the  survivor  of  the  husband  and  the  wife,  at  any 
time  or  times  after  the  death  of  the  other  of  them,  and 
either  in  contemplation  of  or  after  any  future  marriage  of 
such  survivor,  may  by  deed,  with  or  without  power  of 
revocation  and  new  appointment,  or  by  will  or  codicil, 
appoint  that  any  part  or  parts,  not  exceeding  altogether 
one  equal  moiety  of  the  fund  of  the  appointor  (exdusive 
[inclusive]  in  the  case  of  the  husband  of  any  sum  or  sums 
previously  appointed  imder  the  power  in  that  behalf 
lastly  hereinbefore  contained),  shall  after  the  death  of  the 
appointor  be  held  by  the  trustees  upon  trust  to  pay  all  or 
any  part  of  the  income  thereof  to  any  person  whom  the 
appointor  may  marry  after  the  death  of  his  or  her  now 
intended  wife  or  husband,  as  the  case  may  be  [remainder 
of  power  to  make  settlement  on  future  m^rriagey  and  ancillary 
clauses,  pp.  469,  470,  supra^  substituting  "appointor"  for 
"wife"].  Provided  always,  and  it  is  hereby  declared, 
that  the  trustees  may  during  the  lives  of  the  husband  and 
the  wife,  upon  their  request  in  writing,  raise  out  of  either 
the  husband's  fund  or  the  wife's  fund,  and  may  during 
the  life  of  the  survivor  of  them,  upon  his  or  her  request  in 
writing,  raise  out  of  his  or  her  fund  any  sum  or  sums  not 

exceeding  altogether  the  sum  of  £ ,  and  upon  the  like 

request  may  apply  the  same  in  the  purchase  [remavider  of 
power  to  invest  in  the  purchase  of  land  and  ancillary  elausesy 
pp.  466—458,  supra.  Powers  of  settling  questions  and  of 
appointing  new  trustees  and  additional  indemnities^  and 
devolution  clause,  Sfc,^  as  required,  pp.  460 — 463,  supra\. 
In  witness,  &c. 

THE  FIEST  SCHEDULE  above  referred  to. 

THE  SECOND  SCHEDULE  above  referred  to. 
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CXXXIV. 


Voluntary  Settlement  of  Eeal  and  Personal  Estate    Pra^KNT 
for  the  benefit  of  the  Settlor,  his  Wife,  Children  and 


CXXXIV. 


Grandchildren  id) ;  Power  (^Z*  Revocation.  voluwtabt, 

^  OFBEALAND 

PERSONAL 

INDENTURE,  made,  &o.,  between  A.  B.,  of,      mtatb.   * 


This  

&e.  [setflor\y  of  the  one  part,  and  0.  D.,  of,  &o.,  and  E.  F.,  Parties, 
of,  &c.   [^trustees'],  of  the  other  part,  witnesseth,  that,  in  Witnesseth. 
consideration  of  the  natural  love  and  affection  of  the  said 

(a)  As  to  the  validity  of,  and  consideration  for,  voluntary  settle- 
ments, see  Dav.  Prec.  Cony.,  3rd  ed.,  vol.  iii.,  pp.  668  to  699 ;  Dart, 
V.  &  P.,  6th  ed.,  vol.  ii.,  pp.  1002  et  seq.    It  is  not  necessary  that 
such  a  settlement  should  contain  a  power  of  revocation,  or  even  a 
general  power  of  disposition  on  failure  of  the  immediate  or  prin- 
cipal purposes  of  the  deed,  but  the  settlor's  attention  should  be 
particularly  drawn  to  the  fact  that  a  power  of  either  description 
might  be  reserved  to  him.     See  James  v.  Couchmaiiy  29  Ch.  D.  212 ; 
the  actual  decision  in  which  case  must,  however,  be  regarded  as  of 
doubtful  authority;  see  Tucker  v.  Bennetty  38  Ch.  D.  1.    As  regards 
settlements  of  leaseholds,  Price  v.  Jenkina  (4  Ch.  D.  483 ;  5  Ch.  D. 
619),  deciding  that  such  a  settlement  cannot  be  voluntary,  is  still 
followed  (see  Harris  v.  Tuhh,  42  Ch.  D.  79),  except  in  cases  (as  in 
Be  Bidl^y  22  Ch.  D.  74)  arising  under  13  Eliz.  c.  5.    A  voluntary 
settlement  is,  under  sect.  47  of  the  Bankruptcy  Act,  1883,  void 
against  the  settlor's  trustee  in  bankruptcy  in  the  event  of  the  settlor 
becoming  bankrupt  within  two  years  after  the  date  of  the  settlement; 
but  after  some  conflict  of  authority  it  has  now  been  determined  that 
the  effect  of  the  section  is  to  make  the  settlement  void,  not  ab 
initiOy  but  only  from  the  time  when  the  trustee's  title  accrues,  so 
that  a  bond  fide  purchaser  for  value  of  the  property  before  that  time 
acquires  a  good  title  as  against  the  trustee.  Be  Carter  &  Kenderdine^ s 
Contracty  [1897]  1  Ch.  776 ;  overruling  Be  Briggs  &  Spicer,  [1891] 
2  Ch.  127.    The  statute  27  Eliz.  o.  4  (by  which  a  voluntary  con- 
veyance was  avoided  as  against  a  subsequent  purchaser)  is  repealed 
by  66  &  57  Vict.  c.  21  (The  Voluntary  Conveyances  Act,  1893).    A 
settlement  of  this  nature  is  not  within  the  compulsory  provisions  of 
the  Land  Transfer  Act,  1897 ;  but  where  the  land  is  already  regis- 
tered the  settlement  should  be  accompanied  by  a  transfer  in  the 
prescribed  form,  and  the  requisite  restrictions  or  inhibitionB  entered 
on  the  register.    See  the  observations,  supra,  p.  96. 
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ESTATE. 

Conveyance. 
Habendmn. 

To  the  use  of 
the  settlor  for 
Ufe. 

Bemainder  to 
his  wife  for 
life. 

Remainder  to 
trustees, 
upon  trust 
to  sell, 


and  hold  the 
monies  pro- 
duced upon 
trust, 

as  to  three- 
sixths,  for 
certain 
children  of 
the  settlor ; 


—as  to  one- 
sixth,  to 
inyest  and 
accumulate, 
until  claimed 
bj  one  of  the 
settlor's  ^ 
sons  or  his 


A.  B.  for  his  wife,  and  issue  hereinafter  mentioned,  and 
for  divers  other  good  considerations,  the  said  A.  B.  doth 
hereby  grant  unto  the  said  0.  D.  and  E.  P.  and  their 
heirs  [parcels — pp.  128,  131,  Ac.],  to  hold  the  said 
premises  unto  the  said  C.  D.  and  E.  F.  and  their  heira, 
TO  THE  USE  of  the  sBid  A.  B.  and  his  assigns,  during  his 
life  without  impeachment  of  waste ;  and,  after  his  death, 
TO  THE  USE  of  G.  B.,  his  wife,  and  her  assigns,  duiing 
her  life,  without  impeachment  of  waste ;  and,  after  the 
death  of  the  said  G.  B.,  to  the  use  of  the  said  C.  D.  and 
E.  F.,  their  heirs  and  assigns,  upon  trust  that  the  said 
0.  D.  and  E.  F.,  or  the  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor  (which  several  persons, 
and  other  the  trustees  or  trustee  for  the  time  being  of 
these  presents,  are  hereby  declared  to  be  trustees  hereof 
for  purposes  of  the  Settied  Land  Acts,  1882  to  1890  (a), 
and  are  hereinafter  referred  to  as  ^Hhe  trustees''),  shall 
sell  the  said  premises  (b) ;  and  ^hall  hold  the  monies  to 
arise  from  every  such  sale  (after  payment  thereout  of  all 
expenses)  upon  the  trusts  following :  (that  is  to  say,)  as 
to  three  sixth  parts  thereof,  upon  trust  to  pay  the  same 
equally  among  such  of  the  children  hereinafter  named  of 
the  said  A.  B.,  viz.,  H.  B.,  J.  B.,  and  K.  B.,  as  shall  he 
living  at  the  death  of  the  survivor  of  the  said  A.  B.  and 
G.  B.,  or  shall  be  then  dead,  leaving  issue  then  living, 
the  share  or  shares  of  such  of  them  as  shall  be  then  dead 
leaving  issue  then  living  to  be  paid  to  his,  her,  or  their 
respective  executors  or  administrators,  as  part  of  his,  her, 
or  their  respective  personal  estate ;  and  as  to  one  other 
sixth  part  thereof  upon  trust  to  invest  the  same,  in  the 
names  of  the  trustees  in  any  of  the  public  stocks  or  funds 
of  the  United  Kingdom  (but  in  no  other  investment)  (c), 
and  to  accumulate   the   income  thereof  in  the  way  of 


(a)  See  infra,  p.  647,  n.  (a),  and  the  subsequent  notes  to  Plre- 
cedent  CXXXVn. 
(6)  See  Bupra,  p.  603,  n.  (6). 
(c)  See  p.  635,  n.  (o). 
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oompoimd  interest,  by  similarly  investing  the  same  and  Preokdent 
the  resulting  income  thereof,  until  the  same  shall  become  ^^^^^' 
payable  as  hereinafter  mentioned;  (that  is  to  say,)  if  voluktabt, 
K  B.,  the  son  of  the  said  A.  B.,  or  any  issue  of  the  said  ^p^^^ 
L.  B.  (he  being  then  dead)  shall  daim,  within  fifteen  ^BenATE, 
years  from  the  date  of  these  presents,  then  to  pay  or  iflsue  within 
transfer  the  same,  and  the  accumulations  thereof,  to  the  ^®*"* 

said  L.  B.,  or  (he  being  dead)  to  his  issue  then  living, 
such  issue,  if  more  than  one,  to  take  in  equal  shares,  per 
stirpes ;  but  if  the  said  L.  B.,  or  any  issue  of  the  said 
L.  B.,  shall  not  daim  within  such  fifteen  years,  or  if, 
before  the  expiration  thereof,  it  shall  be  ascertained  that 
the  said  L.  B.  is  dead,  and  that  no  issue  of  the  said  L.  B. 
is  tiien  living,  then,  immediately  upon  the  expiration  of 
the  said  fifteen  years,  or  upon  the  death  of  the  said  L.  B. 
and  the  falLure  of  his  issue  being  so  ascertained,  which- 
ever shall    first    happen,  the    trustees    shall   hold    the 
last-mentioned    sixth    part    of    the   said    net    purchase- 
monies,  and  the  accumulations  thereof,  upon  the  trusts 
hereinbefore  declared  of  the  first-mentioned  three  sixth 
parts ;    and  as    to   the  remaining  two  sixth  parts    of  —as  to 
the  said   net  purchase-monies,  upox  trust  to  pay  the  t^J^Jf^Jhs 
same  equally    among    such  of    the  persons  hereinafter  ^  divide 
named,  viz.,  M.  H.,  N.  H.,  and  0.  H.,  the  children  of  ^tior^s 
P.  H.,  deceased,  who  was  a  daughter  of  the  said  A.  B.,  ^S5i- 
as  shall   be  living  at  the  death  of  the  survivor  of  the 
said  A.  B.  and  G-.  B.,  or  shall  be  then  dead  leaving  issue 
then  living,  the  share  or  shares  of  such  of  them  as  shall 
be  then  dead  leaving  issue  then  living  to  be  paid  to  his, 
her,  or  their  respective  executors  or  administrators,  as  part 
of  his,  her,  or  their  respective  personal  estate.    And  it  is  Power  to 
HEKEBY  DECLAKBD,  that,  after  the  death  of  the  said  A.  B.  ^®*®®(")* 
and  G-.  B.,  the  trustees  may  at  any  time  or  times,  before 
all  the  said  premises  shall  have  been  sold,  demise  all  or 
any  of  the  said  premises  [remainder  of  leasing  power  as 

(a)  See  p.  503,  n.  (c),  eupra.    The  tenants  for  life  wiU  have 
powers  of  leasing  under  the  Settled  Land  Act,  1882. 


Digitized  by 


Googk 


526 


SETTLEMEHTS. 


^Pbboedbmt 

cxxxivr. 

yOLUNTi.BT, 

OF  BEAX  Ain> 

PBBSONAX 

ESTATE. 


Declaration  of 
trust  of  rents 
and  profits 
till  a  sale. 


Witnessethy 
secondly. 


Assignment  of 
chattels  to 
the  trustees. 

Habendum 
upon  trusts 
for  husband 
and  wife 
during  their 
lives. 


Power  of 
revocation. 


at  p.  536,  injra^  or  as  in  note  at  p.  504,  Bupra\  And  n 
IS  HEREBY  DECLARED,  that  Until  all  the  said  premisee  shall 
be  sold,  the  trustees  shall  pay  and  apply  the  net  inoome 
thereof,  or  of  the  unsold  part  thereof  (after  payment  there- 
out of  all  taxes,  rates,  expenses  of  repairs  and  insurance, 
and  other  outgoings),  in  the  manner  in  which  the  net 
monies  produced  by  the  sale  thereof,  or  the  stocks  or 
funds  in  or  upon  which  any  share  or  shares  thereof  are 
hereinbefore  directed  or  authorised  to  be  invested,  or  the 
income  thereof,  would  have  been  payable  or  applicable, 
if  such  premises  had  been  sold  and  such  investments 
made.  And  this  indenture  also  witnesseth,  that,  in 
consideration  of  the  natural  love  and  affection  of  iJ^e  said 
A.  B.  for  his  said  wife,  and  for  his  daughters  hereinafter 
named,  he,  the  said  A.  B.,  doth  hereby  assign  unto  the 
said  G.  D.  and  E.  F.,  their  executors,  administrators,  and 
assigns,  all  his  pictures,  books,  plate,  plated  articles, 
linen,  china,  household  goods,  furniture,  chattels,  and 
effects  (other  than  money  or  securities  for  money),  to 
hold  the  same  unto  the  said  0.  D.  and  E.  F.,  their 
executors,  administrators,  and  assigns,  upon  trust  to 
permit  the  said  A.  B.  during  his  life,  and  after  his  death 
the  said  G.  B.  during  her  life,  to  use  the  same;  and 
after  the  death  of  the  survivor  of  the  said  A.  B.  and 
Q-.  B.,  UPON  TRUST  to  divide  the  same  equally  between 
the  said  H.  B.  and  K.  B.,  their  executors,  administrators, 
or  assigns  (a).  [Power  to  appoint  new  trustees^  and 
additional  indemnities^  so  far  as  required^  ut  supra^ 
pp.  460 — 463.]    And  it  is  hereby  declared,  that  the 

(a)  This  deed  (not  being  on  marriage)  will  not  come  within  the 
exception  of  ** marriage  settlements"  in  sect.  4  of  the  Bills  of  Sale 
Act,  1878  (see  as  to  the  similar  exception  in  the  former  Act,  Fmidn 
V.  Foster,  28  L.  J.  Q.  B.  210 ;  Ashton  v.  Blackahaw,  L,  E.  9  Bq. 
,510),  and  will  therefore  require  registration  as  a  bill  of  sale  {Swift 
V.  Pannell,  24  Ch.  D.  210;  Reeves  v.  Barlow,  11  Q.  B.  D.  610)  to 
escape  the  operation  of  sect.  8  of  the  Act  of  1878.  See  as  to  sach 
registration  and  biUs  of  sale  generally,  the  notes  to  Precedent 
LXXVI.,  sripra,  p.  316. 
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said  A,  B.  may  at  any  time  or  times  by  deed  or  -will  or 
codicil  either  alter  or  absolutely  revoke  all  or  any  of 
the  uses,  trusts,  and  estates  hei'einbefore  limited  and 
declared,  and  by  the  same  or  any  other  deed  or  by  wiU  or 
codicil  limit  and  declare  such  new  or  other  uses,  trusts, 
and  estates  of  or  concerning  all  or  any  of  the  said  premises 
hereinbefore  granted  and  assigned  respectively  as  he  shall 
think  fit  {a).    In  witness,  &o. 

THE  SCHEDULE  above  referred  to. 


Pbbcedbrt 
CXXXIV. 

70LUHTABT, 

OFBEAL  AND 

FSB80NAL 

B8TATB. 


cxxxv. 

Grant  bu  a  Tenant  in  tail  of  a  Bentcharoe  by  way    Pbeokdent 

cxxxv 
of  Jointure,  a  Term  being  created  for  securing  the        * 

Eentcharge(6). 


This  

[intended  hu8band'\y  of  the  first  part,  C.  B.,  of,  &c.  [intended  Parties. 


INDENTUEE,  made,  &c.,  between  A.  B.,  of,  &o. 


ON  XABBIAOB, 
OBANT  OF 
JODTTUBB 

BBMTCHABOS. 


(a)  Of  course  covenants  for  title  have  never  been  inserted  in  a 
voluntary  settlement  of  this  nature,  and  it  should  be  observed  that 
tha  covenants  (A.)  and  (B.)  in  sub-sect.  (1)  of  sect.  7  of  the  Con  v. 
and  Law  of  Property  Act,  1881  (App.  IV.,  infra\  are  not  applicable 
to  Toluntary  conveyances.  If  therefore  covenants  for  title  are 
desired,  either  they  must  be  entered  into  expressly  as  before  the 
Act,  or  a  declaration  must  be  added  that  covenants  on  the  part  of 
the  grantor  or  assignor  shall  be  deemed  to  be  implied  to  the  same 
effect  in  the  same  manner  and  with  the  same  consequences  in  all 
respects  as  if  the  conyeyance  had  been  for  valuable  consideration, 
and  he  had  been  expressed  to  convey  as  beneficial  owner.  On  the 
other  hand,  the  covenant  (E.)  applies  in  any  conveyance  by  way 
of  settlement ;  and  the  grantor  or  assignor  can  therefore  convey  as 
settlor  if  desired.  But  there  may  be  some  doubt  as  to  the  legal 
effect  of  such  covenants  in  a  voluntary  conveyance,  and  clearly 
they  could  not  be  specifically  enforced. 

{h)  This  Precedent  is  introduced  as  an  example  of  a  partial  dis- 
position by  a  tenant  m  tail  in  remainder  under  the  powers  conferred 
by  the  Act  3  &  4  Wm.  4,  c.  74,  and  of  a  grant  of  a  rentcharge 
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Precedbnt 
CXXXV. 

ON  MABBIAaB, 
GRANT  OF 
JOmTUBB 

BBNTOHABGB. 

Witnesseth. 


Grant,  with 
oonAeat  of 
proteotor. 


— of  yearly 
rentcnarge. 

Charged  on 
heredita- 
ments in  the 
schedule. 


Witnesseth 
farther. 


hushancCs  father\y  of  the  second  part,  D.  E.,  of,  &c. 
[intended  m/e'],  of  the  third  part,  and  F.  Q-.,  of,  &o.,  H.  L, 
of,  &o.,  and  K.  L.,  of,  &c.  [trustees'^y  of  the  fourth  part, 
WITNESSETH  that,  in  consideration  of  a  marriage  intended 
.  to  be  solemnised  between  the  said  A.  B.  and  D.  E.,  and 
in  pursuance  of  an  agreement  entered  into  on  the  treaty 
for  the  same,  he  the  said  A.  B.,  as  beneficial  owner, 
with  the  consent  of  the  said  0.  B.,  as  the  protector  of  tiie 
settlement  of  the  hereditaments  hereby  charged  (t^tified 
by  his  being  a  party  to,  and  executing  these  presents), 
doth  hereby  grant  unto  the  said  D.  E.  and  her  assigns, 
that  if  the  said  intended  marriage  shall  be  solemnised, 
and  if  she  shall  survive  the  said  A.  B.  and  C.  B.,  she  the 
said  D.  E.  and  her  assigns,  may  from  and  after  the  death 
of  the  survivor  of  them  the  said  A.  B.  and  C.  B.,  receive 

during  her  life  the  yearly  rentcKarge  of  £ ,  to  be 

charged  upon  and  payable  {a)  out  of  all  the  manors, 
messuages,  farms,  lands,  and  hereditaments,  specified  in 
the  schedule  hereto,  and  to  be  payable  by  equal  quarterly 
payments,  without  any  deduction,  and  the  first  such 
quarterly  payment  to  be  made  within  three  calendar 
months  after  the  death  of  the  survivor  of  them  the  said 
A.  B.  and  C.  B.  (b).  [And  this  indenture  also  witnesseth 
that  in  consideration  of  the  said  intended  marriage, 
and  in  farther  pursuance  of  the  said  agreement,  he  the 
said  A.  B.,  with  the  consent  of  the  said  C.  B.  (testified 

without  a  settlement  of  the  estate.  The  more  usual  course  would 
be  wholly  to  bar  the  entail  and  resettle  the  estate ;  but  circum- 
stances occasionally  render  such  a  settlement  as  that  in  the  text 
desirable.  The  omission  of  the  parts  referring  to  the  barring  of 
the  estate  tail  would  render  this  Precedent  applicable  to  a  similar 
settlement  by  a  tenant  in  fee  simple. 

(a)  See  p.  497,  n.  (a). 

(6)  The  powers  of  distress  and  entry  formerly  usual  are  supplied 
by  sect.  44  of  the  Conv.  Act,  1881  (App.  IV.,  infra).  The  hmita- 
tion  of  a  term  to  trustees  for  raising  the  jointure  has  been  retained 
for  use,  when  desired  for  that  or  any  other  purpose,  but  the  joint- 
ress will  have  power  to  limit  such  a  term  if  necessary  under  tiie 
same  section,  and  the  limitation  shoiild,  as  a  rule,  be  omitted. 
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as  aforesaid),  doth  hereby  grant,  demise,  and  dispose  of    Vbisced^st 
unto  the  said  F.  G.,  H.  I.,  sjid  K.  L.,  their  executors,     ^^^^^^' 
administrators,  and  assigns,  all  the  manors,  messuages,  ov  maebiaob, 
farms,  lands,  and  hereditaments   specified   in    the  said     jointubb 
schedule  hereto.  To  hold  the  premises,  subject  to  the  Mo^cg^^g* 
uses  and  estates  which  under  or  by  virtue  of  the  sub-  i>emiaeto 
siBting  settlement  or  settlements  of  the  said  premises  are  premises 
subsisting  or  capable  of  taking  effect,  prior  to  the  estate  ^**»|^« 
in  tail  of  the  said  A.  B.  in  the  same  premises  and  to  the  Habendum 
powers  annexed  to  such  prior  uses  and  estates,  so  far  as  —subject  to 
the  same  are  now  subsisting  or  capable  of  taking  effect,  P"or^u«®«i 

AND  also  subject  to  the  said  yearly  rentcharge  of  £ ,  rentcharge. 

and   the  powers  and    remedies  for  enforcing  payment 

thereof,  unto  the  said  P.  Gr.,  H.  I.,  and  K.  L.,  their  executors,  F<»  » *«"»• 

administrators,  and  assigns,  for  the  term  of  years, 

to  commence  from  the  death  of  the  survivor  of  the  said 
A.  B.  and  C.  B.  without  impeachment  of  waste,  upon  Upon  trusts 
TRUST  that  the  said  F.  G.,  H.  I.,  and  K.  L.,  their  executors  ^^^^ 
and  administrators,  shall  permit  the  person  or  persons 
entitled  in  reversion  immediately  expectant  on  the  said 

term  of years,  to  receive  the  rents  and  profits  of  the 

said  premises,  until  default  shall  be  made  for  sixty  days  in 

payment  of  the  said  rentcharge  of  £ ,  or  some  part 

thereof,  at  the  times  and  in  manner  aforesaid ;  and  if  any 
part  of  the  said  rentcharge  shall  be  unpaid  for  sixty  days 
after  any  of  the  times  hereinbefore  appointed  for  payment 
thereof,  then  and  so  often  shall,  by  and  out  of  the  rents 
and  profits  of  the  same  premises,  or  by  mortgage  thereof, 
or  by  the  sale  of  timber  or  minerals,  or  by  all  or  any  of 
the  ways  aforesaid,  or  by  any  other  reasonable  ways  or 
means,  raise  and  pay  the  said  rentcharge,  and  all  arrears 
thereof,  and  all  costs,  damages,  and  expenses  incurred  by 
reason  of  the  non-payment  thereof,  and  shall  pay  the 
surplus  of  the  monies  to  be  raised  as  aforesaid,  to  the 
person  or  persons  entitled  to  the  reversion  immediately 
expectant  on  the  same  term;  and  subject  to  the  trusts 
hereinbefore  declared,  shall  permit  the  rents  and  profits  of 
D.— c.p.  34 
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Pbeoedent 
CXXXV. 

ON  lfABBIA.OB, 
GBANT  OF 
JOINTUBB 

BBNTOHABOB. 

Mortgagees 
not  to  see  to 
propriety  of 
mortgages. 


the  same  premises  to  be  reoeived  by  the  person  or  personB 
entitled  as  aforesaid :  And  no  mortgagee  advancing  money 
upon  any  mortgage  purporting  to  be  made  under  any  of 
the  trusts  hereinbefore  declso^,  shall  be  bound  to  see  that 
the  money  raised  is  wanted,  or  that  no  more  than  is  wanted 
is  raised,  or  otherwise  as  to  the  propriety  of  such  mort- 
gage (a)  [^power  to  appoint  new  trustees  to  be  exerciseable  by 
D,  E.  alone,  ut  supra,  p.  449].]    In  wrrNESs,  &c.  (6). 

THE  SCHEDULE  above  referred  to. 


Precedent 
CXXXVI. 

ON  HABBIAOE, 

OFBEAL 

ESTATE,  THE 

OHILDBEN 

TAXING  AS 

TENANTS  IN 

OOHHONIN 

TAIL. 


Parties. 


CXXXVI. 

Settlement,  on  Marriage,  of  Eeal  Estate  (Freeholi) 
and  Copyhold)  upon  the  Husband  and  Vife  successively 
for  life,  tcith  Bemainder  to  the  Issue  of  the  marriage,  as 
the  Husband  and  Wife,  or  the  Survivor,  shall  Appoint  ; 
and  in  Default,  to  the  Children  in  equal  Shares  in 
Tail  as  Tenants  in  Common  unth  Cross  Remainders. 
Powers  ©/"Management  during  Minorities,  o/'Leasing, 
and  (j/'Sale  and  Exchange  (c). 

This  INDENTUEE,  made,  &c.,  between  A.,  of,  &c 
[intended  husband'],  of  the  first  part,  B.,  of,  &o.  [intended 


(a)  As  to  the  propnety  or  advantage  of  inserting  here  a  declaration 
to  bar  dower,  see  Dav.  Prec.  Con.,  vol.  iii.,  3rd  ed.,  p.  851,  n.  (/). 

(6)  This  deed  must  be  enrolled  in  the  Central  Office  within  six 
calendar  months  after  its  execution  by  A.  B.  If  the  land  is  regis- 
tered the  jointress  must  be  protected  by  means  of  a  caution  or 
restriction.     See  «upra,  pp.  100 — 102. 

(c)  When  real  estate  is  desired  to  be  settled  upon  the  children 
as  the  parents  shall  appoint,  and,  in  default,  equally,  the  best  way 
is  to  convey  the  estate  to  the  trustees,  upon  trust  to  sell  and  hold 
the  money  produced  upon  trusts  to  be  declared  by  a  settlement  of 
even  date.  See  Precedents  CXXIX.  and  CXXX.,  supra.  For  when 
real  estate  is  settled,  as  in  the  Precedent  in  the  text,  the  ordinary 
provisions  for  hotchpot  and  advancement  cannot  be  applied,  nor 
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in/f],  of  the  second  part,  and  C,  of,  &o.j  and  D.,  of,  &c.    PBEamaaiT 
[^r««/^^«]   (hereinafter  called  the  trustees),  of  the  third    ^^^^^^ 
part,  WITNESSETH,  that,  in  consideration  of  a  marriage  <w  h^miaob, 
intended  to  be  shortly  solemnised  between  the  said  A.    kt^tb,  thb 
and  B.,  he  the  said  A.  as  beneficial  owner  (a),  with  the     0Hn^B=' 
approbation  of  the  said  B.,  doth  hereby  grant  nnto  the    TsasAsrs  nr 
trustees,  and  their  heirs   {^parcelsj  pp.   128,  131,  &o.],     ^^^^^ 
TO   HOLD    the    premises    unto  the    trustees    and   their  ^^^ — — — 
heirs,  to  the   use  of  the  said  A.  and  his  heirs  until  Conveyanoe 
the  intended  marriage:   And  after  the  solemnisation  o^freeholdfl. 
thereof  to  the  use  of  the  said  A.  and  his  assigns,  during  .j,^  ^^  ^^a 
lus  life,  without  impeachment  of  waste  {b) ;  and  after  settlor  tui 
his  death  to  the  use  of  the  said  B.  during  her  life  ^^^^1^' 
without    impeachment    of   waste  [and  so    that    during  marriage  to 
her  said  intended  coverture,  sudi  reversionary  life  estate  fwiife^^e 
shall   be   and    remain   her   separate   property,    without  'or  life ; 
power  of  anticipation];    and   after  the  death  of  the  J^^l^aa 
Baid  B.,  TO  the  use  of  all  or  such  one  or  more  of  the  husband 
issue  of  the  said  intended  marriage  (c),  for  such  estates  survivo/Bhall 
or  estate,  and  in  such  manner  as  the  said  A.  and  B.  appo"^*; 
shall  by  deed  appoint ;  and  in  default  of,  and  subject  to  —m  default 

ihoee  for  maintenanoe  and  accumulation,  conveniently,  and  there 
IB  difficnltv  in  dealing  with  the  estate  when  it  becomes  divisible 
among  the  children.  And  it  is  evident  that  the  effect  of  a  settle- 
ment in  trust  for  sale  (such  sale,  during  the  lives  of  the  tenants  for 
life,  to  be  with  their  consent),  and  a  declaration  that  the  rents  till 
a  sale  shall  go  as  the  income  of  the  funds  would  go,  is  tantamoimt 
to  the  settlement  of  the  real  estate  in  specie,  with  the  .ordinary 
power  of  sale.  The  Precedent  in  the  text,  however,  is  given 
because  a  settlement  of  this  kind  is  sometimes  insisted  upon. 

(a)  The  husband  might  convey  as  settlor  only,  in  which  case  only 
&  covenant  for  further  assurance  woxQd  be  impHed  under  sect.  7  of 
the  Conv.  Act,  1881  (App.  IV.  infra).  But  it  has  been  usual  to 
loake  a  settlor  under  such  circumstances  covenant  for  title  as  on  a 
sale.    See  n.  (a),  p.  527,  9upra. 

[h)  See  as  to  the  cutting  and  sale  of  timber  by  a  tenant  for  life 
impeachable  for  waste,  sect.  35  of  the  Settled  Land  Act,  1882 
(App.  Vn.,  infra). 

(c)  See  p.  446,  ^pra,  and  n.  (c)  on  that  page. 
34(2) 
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Pbboedent  any  suoh  appointment,  as  the  survivor  of  the  said  A.  and 

*  B.  shall  hy  deed  or  will  or  codicil  appoint;  and  in  default 

ON  icA.RBiAaE,  of,  and  subject  to  any  such  appointment,  to  the  use 

BST^TB,  THB  of  thc  child  or  children  (as  the  case  may  be)  of  the  said 

•L^nra^  intended  marriage  in  tcdl,  such  children,  if  more  than  one,  to 

TENANTS  IN  take  as  tenants  in  common,  in  equal  shares,  with  cross  re- 

^^t!^.  ^  mainders  in  tail  between  or  among  them  (a) ,  with  remainder 

Z  r~  TO  THE  USB  of  the  said  A.,  his  heirs  and  assig^ns.  And  it  is 
of  appoint-  '  ° 

ment,  ohildren  HEREBY  DECLARED,  that,  after  the  death  of  the  said  A. 
common  bi^*^  and  B.,  SO  long  as  any  child  of  the  said  intended  marriage 
tail,  with  shall  be  under  the  tige  of  twenty-one  years,  the  trustees 
den  and  '  shall  receive  the  rents  and  profits  of  and  manage  the  said 
ultimate  premises,  and  may  fell  timber  for  repairs  or  sale  or  other- 
Provision  for  wise,  and  may  accept  surrenders  from,  and  make  allow- 
t^^ *^/th*"  ances  to,  and  arrangements  with  tenants  and  others,  and 
rents  and  do  all  such  other  things  as  may  to  them  seem  expedient 

profits  during^ 

the  minorities 

of  the  (a)  This  form  of  limitation  to  tenants  in  common  in  tail  with 

children  (A),  qxqqq  remainders,  which  is  slightly  modified  from  the  form  long 
used  in  wills,  and  which  by  virtue  of  sect.  51  of  the  Conv.  Act, 
1881,  is  effectual  for  the  purpose  in  deeds,  is  adopted  in  the 
present  Precedent  as  being  shorter,  simpler,  and  more  intelligible 
than  the  form  formerly  in  use  for  the  purpose  in  deeds,  which  is 
subjoined : 

**  To  THE  USE  of  all  the  children  of  the  said  intended  marriage, 
and  the  heirs  of  their  respectiye  bodies,  in  equal  shares,  as  tenants 
in  common;  and  if  and  so  often  as  any  such  child  shall  die 
without  issue,  then,  as  well  as  to  his  or  her  original  share,  as  also 
to  the  share  or  shares  that  shall  have  survived  or  accrued  to  him 
or  her,  or  to  the  heirs  of  his  or  her  body,  to  the  ttse  of  the  others 
of  such  children,  and  the  heirs  of  their  respective  bodies,  in  equal 
shares,  as  tenants  in  common ;  and  if  all  such  children  but  one 
shall  die  without  issue,  or  there  shall  be  but  one  child  of  the  said 
intended  marriage,  then,  as  to  the  entirety  6t  the  said  premises, 
TO  THE  USE  of  such  One  or  only  child,  and  the  heirs  of  his  or  her 
body." 

(6)  This  clause  is  retained  because  it  is  applicable  to  the  entirety 
during  the  minority  of  any  of  the  children,  while  the  corresponding 
statutory  power  conferred  by  sect,  42  of  the  Conv.  Act,  1881,  is 
framed  so  as  to  apply  to  undivided  shares  severally  during  the 
respective  minorities  only  of  the  persons  entitled  to  such  shares. 
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for  the  due  management  thereof ;  and,  after  deducting  the    Psbcedknt 
expenses  of  management,  repairs,  insurance,  and  other    ^^^^ 


ON  XASBIAOB, 
OFSBAL 


TAZINO  AM 
TBJXAJHTBm 
OOXMONOr 


If  the  statutory  form  is  preferred,  the  following  clause  should  be    bbt^tb, 
inserted  in  lieu  of  that  iu  the  text : 

"  And  it  is  hereby  declared  that  the  powers  exercise- 
able  by  virtue  of  the  Conveyancing  and  Law  of  Property        tail. 
Act,  1881,  s.  42,  during  the  minority  or  minority  and  dis-  ProTisionflas 
coverture  (as  the  case  may  be),  of  any  person  who  would  ^j^w),^**^ 
but  for  that  section  be  beneficially  entitled  to  the  possession  duriDg 
of  the  said  premises,  or  any  undivided  sjiare  thereof,  shall  iJJ^J^rof 
be  exerdseable  by  the  trustees  [and  during  so  long  as  any  ^^  ^^^® 
child  of  the  said  intended  marriage  shall  be  imder  the  age  issi. 
of  twenty-one  years,  and  being  a  daughter  shall  not  have 
married,  shall  be  exerciseable  over  the  entirety  of  the  here- 
ditaments for  the  time  being  subject  to  the  then  subsisting' 
uses  of  these  presents,  notwithstanding  that  any  other  child 
or  children  of  the  said  intended  marriage  may  then  have 
attamed  that  age,  or  being  a  daughter  or  daughters  have 
married,  but  so  that  the  trustees  shall  pay  to  such  of  the 
children  of  the  said  intended  marriage,  as  shall  for  the 
time  being  have  attained  the  age  of  twenty-one  years,  or 
being  a  daughter  or  daughters  have  married,  his,  her,  or 
their  share  or  respective  shares  of  the  net  income  of  the 
same  hereditaments],  and  in  case  any  such  person  being 
tenant  in  tail  by  purchase  under  these  presents  dies  while 
an  infant,  and  being  a  woman  without  having  been  married, 
the  accumulated  fund  arising  during  his  or  her  minority, 
or  minority  and  discoverture  (as  the  case  may  be)  from 
the  income  of  the  said  premises  or  of  such  undivided  share 
thereof,  and  from  investments  of  income  thereof,  shall 
(subject  to  the  power  in  the  said  section  contained  of 
applying   aooumulations  as  income)   be  held  upon  the 
trusts  and  with  and  subject  to  the  powers  and  provisions, 
applicable  to  the  monies  arising  from  sales  under  the  power 
o!  sale  hereinafter  contained,  and  stocks,  funds,  and  securi- 
ties purchased  therewith." 
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Fbbobobmt  outgoings  [if  there  be  or  can  be  any  charge  an  the  premmi^ 
CXXXVI.  ^^^  u  ^^^  keeping  down  any  annual  sum  or  sumfi,  and 
ON  xASBiAos,  the  interest  on  any  principal  sum  or  sums  charged  on  the 
BwLafraB  premises "],  shall  pay  to  such  of  the  children  of  the  said  •■ 
fJBiLDVBax  intended  marriage  aa  shall  for  the  time  being  have 
TBw^wTBiK  attained  the  age  of  twenty-one  years,  his,  her,  or  their  • 
^'SS'  ^    share  or  respective  shares  of  the  said  net  rents  and  profits ;      j 

AND  shall,  out  of  the  share  thereof  of  every  or  any  of  the 

said  children  who  shall  for  the  time  being  be  under  the 
age  of  twenty-one  years,  pay  the  whole,  or  such  sum  or 
sums  as  the  trustees  shall  think  proper,  for  or  towards 
the  maintenance  or  education  of  eveiy  such  minor  (either 
directly  or  by  payment  to  his  or  her  guardian  or  guardians, 
to  be  applied  by  such  guardian  or  guardians  without 
accounting  to  the  trustees),  and  shall  accumulate  the 
residue  (if  any)  of  every  or  any  such  share  of  the  said 
rents  and  profits  in  the  way  of  compound  interest,  by 
investing  the  same  and  all  the  resulting  income  thereof, 

The  section  referred  to  will  he  found  in  App.  lY.,  infra  ^  and  is 
commented  on,  supra,  p.  67.      It  extends,  it  will  be  noticed,  to 
persons  taking  by  descent  as  weU  as  to  persons  taking  by  purchase, 
and  in  this  respect  is  more  beneficial  than  the  common  form.     Tke 
words  in  brackets  will  be  omitted,  if  it  is  not  desired  to  make  these 
statutory  powers  extend  to  the  entirety  during  the  minority  of  any 
child.      And  if  the  Settied  Land  Act,  1882  (App.  YII.,  infra),  be 
relied  on  (as  to  which  see  n.  (c)  on  p.  647,  infra),  for  the  words 
"  be  held  upon,  &c.,"  should  be  substituted  the  words  **  be 
applied  in  the  purchase  of  hereditaments  in  England  or 
Wales  for  an  estate  in  fee  simple  to  be  made  subject  to  the 
settlement  hereby  created  of  the  said  premises  or  of  such 
undivided  share  thereof  as  the  case  may  be,  in  the  manner 
prescribed  by  sect.  24  of  the  Settled  Land  Act,  1882,  with 
reference  to  land  acquired  by  purchase  as  in  that  Act 
mentioned,  but  without  prejudice  to  the  interim  applica- 
tion thereof  as  capital  money  arising  under  that  Act." 
See  as  to  this  form  the  note  on  sect.  22  (6)  of  that  Act ;  and  compare 
another  mode  of  referential  trust  illustrated  in  the  form,  tn/m,  of  a 
TTill  of  real  and  personal  estate  creating  strict  settlement 
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in  their  names,  in  or  upon  any  stocks,  funds,  or  seourlties 
in  or  upon  which  capit«J  money  arising  under  the  Settled 
Land  Act,  1882,  is  by  law  authorised  to  be  invested  (a), 
with  power  to  resort  to  such  accumidations  respectively  at 
any  time  or  times  during  the  minority  of  the  child  from 
whose  share  the  same  respectively  shall  have  arisen,  for 
the  maintenance  or  education  of  such  child ;  and,  subject 
and  without  prejudice  to  the  provision  for  resorting  to  the 
said  accumulations  for  maintenance  and  education  as 
aforesaid,  shall  hold  all  the  said  residue  of  every  or  any 
such  share  of  the  said  rents  and  profits,  and  the  stocks, 
funds,  and  securities,  in  or  upon  which  the  same  may  be 
invested,  upon  such  trusts  as  the  same  would  be  held 
upon  if  the  same  were  monies  arising  from  sales  imder 
the  power  of  sale  hereinafter  contained,  or  stocks,  funds,  or 
securities  purchased  therewith  (6).    Provided  always  (c), 

(a)  In  some  former  editions  the  investments  were  limited  to 
government  or  real  securities,  and  (as  in  other  cases  where  the 
range  of  investment  was  similarly  restricted)  the  words  "  but  in 
no  other  mode  of  investment,"  were  introduced  with  reference  to 
the  provisions  of  sect.  32  (repealed)  of  the  Act  22  &  23  Yict.  c.  35, 
and  sect.  11  (repealed)  of  the  Act  23  &  24  Vict.  c.  38.  It  was  held 
in  Be  WedderhurrCs  Trusts,  9  Ch.  D.  112,  that  even  such  restrictive 
words  did  not  exclude  any  investments  authorised  imder  the  latter 
Act.  The  Trustee  Act,  1893,  however,  authorises  a  trustee  to 
invest  in  the  securities  mentioned  in  that  Act  only  unless  forbidden, 
and  Re  Wedderbum*a  Trusts  has  been  disapproved  in  Ovey  v.  Ovey, 
[1900]  2  Ch.  524.  In  the  present  case,  the  accumulations  will,  by 
virtue  of  sect.  33  of  the  Settled  Land  Act,  1882  (App.  VII.,  infra), 
be  subject  to  the  provisions  of  sub-sect.  (1)  of  sect.  21,  as  to  the 
investment  of  capital  money  arising  under  that  Act,  and  it  seems 
impossible  to  exclude  any  of  the  investments  expressly  authorised 
by  that  sub-section.  Those  authorised  only  by  the  Trustee  Act^ 
1893,  might  (it  is  thought)  be  excluded,  and  if  that  be  desired  the 
words  "  other  than  and  except  stocks,  funds,  or  securities 
authorised  only  by  the  Trustee  Act,  1893,"  or  "  other  than 
and  except  Irish  stocks,  funds,  or  securities  authorised  only 
by  the  Trustee  Act,  1893,"  might  be  added  here. 

{b)  See  the  variation  in  n.  (fc),  avpra,  p.  532. 

(c)  See  p.  547,  n.  (c),  as  to  the  omission  of  express  powers  of 
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that  after  the  death  of  the  said  A.  and  B.,  the  troiBtees 
during  the  minority  of  any  child  of  the  said  intended 
marriage,  may  hy  deed  appoint  by  way  of  lease  all  or  any 
of  the  Baid  premises,  for  any  term  of  years  absolute  or 
determinable,  not  exceeding  [for  agricultural  or  oooupation 
purposes]  twenty-one  years  [or  for  building  or  repairing 
purposes,  ninety-nine  years],  to  take  effect  in  possession 
or  within  six  cdendar  months  from  the  date  of  the 
appointment,  so  as  there  be  reserved  the  best  yearly 
rent  that  can  be  reasonably  gotten  without  taking  any 
premium,  [but  in  the  case  of  building  or  repairing 
leases,  any  rent  smaller  than  the  rent  to  be  ultimately 
payable  may  be  reserved  during  the  first  five  years]  {a) : 

leasing,  and  of  sale  and  exchange,  where  the  statutory  powers 
under  the  Settled  Land  Act,  1882  (App.  VII.,  infra),  will  folly 
supply  their  place.  These  powers  may  be  incorporated,  if  desired, 
in  Heu  of  those  in  the  text,  according  to  the  foims  given  in  that 
Precedent.  But  in  a  settlement  like  that  in  the  present  Preoedent, 
where  the  estate  is  limited  to  the  children  as  tenants  in  common, 
it  may  still  be  convenient  that  express  powers  (carrying  with  them, 
it  should  be  noticed  by  virtue  of  sect.  2  (8),  the  statutory  powers) 
should  in  some  cases  be  given  to  the  trustees,  in  order  to  enable 
them  to  deal  with  the  entirety  of  the  estate  while  any  child  is 
under  age,  since  the  statutory  powers  will,  after  the  deaths  of  the 
tenants  for  life,  and  after  any  one  child  has  attained  majority, 
enable  the  trustees  to  deal  only  with  the  share  or  shares  of  any 
infant  children  or  child.  As  the  tenants  for  life  will  have,  under 
the  Act,  a  larger  power  of  leasing  than  is  here  given  to  the  trustees, 
it  seems  useless  to  make  this  express  leasing  power  exeroiseable  by 
a  tenant  for  life. 

It  may  be  observed  that  in  a  settlement  where  the  children  take 
estates  in  fee  contingent  on  attaining  majority,  the  insertion  of 
such  express  powers  seems  to  be  still  necessary,  because  the  statu- 
tory powers  would  not  in  that  case  enable  the  trustees,  after  the 
deaths  of  the  tenants  for  life,  to  deal  with  the  share  of  any  child 
tmder  age,  such  case  not  coming  within  either  sect.  59  or  sect  60 
of  the  Act,  since  such  a  child  is  neither  entitled  in  possession,  nor 
a  person  who  would,  if  of  full  age,  have  the  powers  of  a  tenant  for 
life  under  the  Act. 

(a)  The  above  is  a  short  form  of  the  power  of  granting  leases  for 
twenty-one  years  and  building  or  repairing  leases  for  ninety-nine 
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Provided  also  {a)y  that  the  trustees  may  at  any  time  or    Pbeobdbkt 

times  during  the  life  of  the  said  A.,  with  his  consent  in         * 

writing,  and  after  his  death  during  the  life  of  the  said  B.,  oh  mabbiaob, 

with  her  consent  in  writing,  and  after  the  death  of  the    estatb,  thb 

said  A.  and  B.,  during  the  minority  of  any  child  of  the     ^^^^^ 

said  intended  marriage,  at  the  discretion  of  the  trustees    tenakts  nr 

(but  subject  to  auy  lease  which  may  have  been  granted     ^*^^,  ™ 

under  the  power  hereinbefore  contained),  dispose  of,  either  r 

by  way  of  sale,  or  in  exchange  for  other  hereditaments  in  andexohange. 

England  or  Wales,  all  or  any  of  the  said  premises,  upon 

such  terms  and  under  such  conditions  as  the  trustees 

shall  think  fit,  and  may  revoke  the  uses,  trusts,  and 

powers  then  subsisting  in  or  of  the  hereditaments  so  sold 

or  disposed  of  in  exchange,  and  appoint  the  same  to 

such  uses  and  in  such  manner  as  shall  be  expedient  to 

effectuate  such  sale  or  exchange.    And  it  is  hereby  HonieB 

DECLARED,  that  the  trustees  shall,  with  such  consent  or  at  ^e  p^ot  of 

such  discretion  as  aforesaid,  lay  out  the  money  received  "ale  and 

,         *"  exchange  to 

upon  any  sale  or  for  equality  of  exchange  in  the  purchase  be  laid  out  in 

of  freehold  or  copyhold  hereditaments  of  inheritance (6)  Sl^^tobe 

settled  to  liie 
years,  hitherto  usually  given.    If  the  power  is  to  be  restricted  to  nses  of  the 
leases  for  twenty-one  years,  the  words  in  brackets  will  be  omitted,  settlement. 
A  power  to  grant  mining  leases  may  be  added,  if  the  estate  con- 
tains minerals,  though  probably  in  most  cases  it  will  be  thought 
sufficient  to  rely  on  the  statutory  power  for  the  grant  of  any 
mining  lease,  if  required. 

If  it  be  desired  to  give  the  trustees  the  full  leasing  powers,  which 
tenants  for  life  will  have  under  the  Act,  this  clause,  after  the  word 
"marriage,"  should  proceed  as  follows :—"  may  exercise,  in 
respect  of  the  entirety  of  all  or  any  of  the  said  premises, 
all  such  powers  of,  or  with  reference  to,  leasing,  as  a  tenant 
for  life  thereof  might  exercise  under  sects.  6  to  13,  both 
inclusive,  of  the  Settled  Land  Act,  1882,  and  the  Settled 
Land  Acts,  1889  and  1890." 

(a)  See  p.  635,  n.  (6),  Bitjpra, 

(6)  It  is  common  to  extend  the  power  of  purchase  to  copyholds 
lor  lives,  and  leaseholds  for  lives  and  years ;  but  as  this  is  now  of 
little  use  except  as  regards  leaseholds  for  long  terms  of  years,  and 
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in  England  or  Wales,  or  in  purchasing  the  enfranohiEe- 
ment  of  any  copyhold  hereditaments  so  purchased,  or 
for  the  time  being  subject  to  the  uses  or  trusts  of  these 
presents,  and  shall  settle  or  cause  the  same  to  be  settled, 
to  the  uses,  upon  the  trusts,  and  subject  to  the  powers 
hereby  limited,  as  far  as  the  deaths  of  parties  and  other 
intervening  circumstances  will  permit.  And  it  is  herbbt 
FURTHER  DECLARED,  that,  Until  the  moucy  to  be  received 
upon  any  sale  or  for  equality  of  exchange  shall  be  laid 
out  as  aforesaid,  the  trustees  may,  with  such  consent  or 
at  such  discretion  as  aforesaid,  invest  the  same  in  their 
names  in  cmy  of  the  stocks,  funds,  or  securities  in  or  upon 
which  capital  money  arising  under  the  Settled  Land  Act, 
1882,  is  by  law  authorised  to  be  invested  (a),  and  vary  the 
same,  if  and  when  they  shall  think  fit;  and  that  the 
income  from  such  investments  shall  be  paid  and  applied 
in  the  same  manner  as  the  rents  and  profits  of  the  here- 
ditaments to  be  purchased  therewith  as  aforesaid  would  be 
payable  or  applicable,  in  case  such  purchase  and  settle- 
ment as  aforesaid  were  then  actually  made  (6).  And  this 
INDENTURE  ALSO  WITNESSETH,  that,  for  the  Consideration 
aforesaid,  he  the  said  A.,  as  beneficial  owner,  with 

requires  additional  trusts  for  settlement,  and,  except  as  regards 
leaseholds  for  long  terms  of  years,  for  renewal,  it  is  omitted  when 
brevity  is  desired. 

(a)  See  p.  535,  n.  (a),  supra, 

(6)  It  must  be  understood,  that  the  above  power  of  sale  and 
exchange  is  applicable  only  to  small  estates,  and  to  simple  settle- 
ments. If  the  estate  is,  or  under  powers  of  charging  may  become, 
subject  to  incumbrances,  a  provision  would  be  added  for  allowing 
money  arising  from  sales,  to  be  applied  in  discharge  of  incum- 
brances. (See,  for  such  a  provision,  the  power  in  the  note  at  the 
end  of  Precedent  OLI.,  infra,)  There  would  also,  in  a  complete 
power,  be  provisions  for  purchasing  and  selling  lands  of  all  tenures 
(see  n.  (fc),  on  p.  537,  supra) ^  and  a  provision  that  the  power  shall 
overreach  all  estates  and  charges  to  be  created  under  the  powers  or 
terms  of  years,  except  leases  actually  granted  and  sales  or  mort- 
gages actually  made.  (See  the  form  of  a  complete  power,  Day. 
Prec.  Conv.,  4th  ed.,  vol.  i.,  p.  391.) 


Digitized  by 


Google 


002CH0N  Df 
TAIL. 


SETTLEMENTS.  539 

the  approbation  of  the  said  B.,  doth  hereby  oovenant  Fsbobdest 
with  the  trustees,  that,  in  case  the  said  intended  marriage       ^^^ 

shall  be  solemnised,  he  the  said  A.,  or  his  heirs,  will  on  mabexaq]^ 

forthwith,  at  his  or  their  own  oost,  eSeotuaUj  surrender  bstatb,  thb 

into  the  hands  of  the  lord  of  the  manor  of ,  in  the      cHn^™» 

TAZDrO  AB 

county  of  r-,  according  to  the  custom  thereof,  all    tenants  in 

THOSE,  &C.  \_parceby  supra^  p.  202],  to  thb  use  of  the 

trustees,  their  heirs  and  assigns,  according  to  the  custom 

of  the  said  manor,  by  and  imder  the  accustomed  rents,  the  tmsteeB 

fines,  suits,   and    services,  and    upon    such  trusts,  and  ^^^  *^^  ^ 

subject  to  such  powers,  as  shall  as  nearly  correspond  with  the  uses 

with  the  uses,  trusts,  and  powers  hereinbefore  limited  ^J^^ 

and  contained  of  the  said  premises  hereinbefore  granted, 

as  the  different  qualities  of  the  estates  and  the  rules  of 

law  and  equity  will  permit  (a).   And  it  is  hereby  agreed  Power  to 

that  the  power  of    appointing  a  new  trustee  or    new  S^^^^^ 

trustees  of  these  presents  shall  be  exerciseable  by  the 

said  A  and  B.   during  their   joint  lives,  and  by  the 

Survivor  of  them  during  his  or  her  life,  and  that  (in 

addition  to  the  ordinary  powers,  indemnities,  and  right  -Tandaddi- 

to  reimbursement  by  law  given  to  trustees)  the  trustees  n^iee  to 

or  any  person  being  or  having  the  powers  of  a  tenant  t^^t^es. 

for  life  hereunder  may  purchase  or  take  in  exchange,  or 

upon  partition,  or  otherwise  acquire,  any  hereditaments 

or  property,  with  any  title  which  they  or  he  shall  think 

fit  to  accept,  although  the  same  may  be  less  than  or 

inferior  to  the  title  which  a  purchaser  in  the  absence 

of  a  special  contract  is  entitled  to  require,  and  the  trustees 

under  the  direction  of  the  tenant  for  life,  or  person  having 

the  powers  of  a  tenant  for  life  for  the  time  being,  or  at 

their  own  discretion  according  to  circumstances,  may  lend 

on  the  security  of  any  hereditaments  or  property  with  a 

like  title,  and  also  may  \remainder  of  additional  indemni- 

fe,  p.  461,  if  and  so  far  as  required^  adding  where  the  land 

tt  registered^  "  or  to  apply  forthwith,  or  at  any  time,  for 

(a]  See  aupray  p.  173,  n.  (c^),  as  to  the  omission  of  any  declaration 
of  trust  nntil  surrender  of  the  copyholds. 


Digitized  by 


Google 


SETTLEMENTS. 

the  entry  on  the  register  of  any  reetrictionB  or  inhibitionB 
for  the  protection  of  the  rights  of  the  persons  henefioiaUy 
interested  in  the  settled  hereditaments  or  otherwise,  or 
for  the  registration  on  the  death  of  a  tenant  for  life  here- 
under of  his  successor  or  successors"],  and  no  act  or 
omission  in  any  such  respect  shall  be  chargeable  as  a 
breach  of  trust  by  the  trustees,  or  by  any  person  being 
or  having  the  powers  of  a  tenant  for  life  hereunder,  who 
shall  have  directed,  joined  in,  or  permitted  the  same. 
[^Potcer  to  employ  agents  and  for  prqfemonal  trustees  to 
charge.  Declaration  as  to  the  devolution  of  the  poitcers  of  the 
trustees^  supra^  pp.  462,  463  (a).]     In  witness,  &o. 

THE  FIRST  SCHEDULE  above  referred  to. 

THE  SECOND  SCHEDULE  above  referred  to. 

(a)  If  the  land  be  registered  the  deed  must  be  accompanied  by  a 
transfer  in  the  prescribed  form,  and  proper  restrictions  must  be 
entered  (see  supra ^  pp.  96,  97).  But  a  settlement  made  in  con- 
sideration of  marriage  is  not  within  the  compulsory  provisioDB 
of  the  Land  Transfer  Act,  1897.  It  should  be  observed,  as  regards 
terms  for  raising  money,  and  powers  of  charging  in  settlements  of 
this  description  affecting  registered  land,  that  tiiese  will  take  the 
ordinary  form,  and  that  mortgages  or  charges  in  pursuance  of  such 
terms  and  powers  will  also  be  in  the  ordinary  form,  but  will  be 
accompanied  by  a  charge  in  the  prescribed  form  by  the  registered 
proprietors  (see  sect.  6  (7)  of  the  Act  of  1897). 
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cxxxvn. 

Settlement,  upon  Marriage,  of  Freeholds  upon  the    J* ^ t wrr 

Husband  for  life ;    remainder^  subject  to  a  jointure         

RENTCHAROE  for  the  WiFE,  and  Term  for  raising  ^^^^^l^^ 
PORTIONS  for  Younger  Children,  to  the  first  and  sonstadno 
other  sons  of  the  marriage  in  tail  male  ;  remainder  iJJ^^^^f^^J. 


to  the  Husband  in  Fee.  Trusts  of  Portions  Term. 
Declaration  as  to  Trusteeship  for  purposes  of  the 
Settled  Land  Act,  1882,  and  as  to  application  of 
rents  during  minorities  by  reference  to  the  Convey- 
ancinq  and  Law  of  Property  Act,  1881.  Variations 
to  Extend  the  powers  of  the  Settled  Land  Acts, 
Settlement  (^Z*  Leaseholds  upon  corresponding  trusts. 

This  INDENTXJEE,  made,  &c.,  BETWEEN  A.,  of,  &o.  Paittei. 

[intended  husband"]^  of  the  first  part,  B.,  of,  &c.  [intended 

trt/fe],  of  the  second  part,  and  D.,  of,  &c.,  and  E.,  of,  &o. 

[trustees  of  powers']   (hereinafter  called  the  trustees),  of 

the  third  part,  witnesseth,  that  in  consideration   of  a  Witneflsoth. 

marriage  intended  to  be  solemnised  between  the  said  A. 

and  B.,he  the  said  A.  as  beneficial  owner  (<?),  and  with 

the  approbation  of  the  said  B.,  doth  hereby  grant  unto  Ghrant. 

the  trustees  and  their  heirs  [parcels^  pp.  128,  142,  &o.], 

TO  hold  the  premises  unto  the  trustees  and  their  heirs,  Habendmn. 

TO  the  use  of  the  said  A.  and  his  heirs,  until  the  said  To  ase  of 

intended  marriage,  and  after  the  solemnisation  thereof  to  marriage;    * 

THE  USE  of  the  said  A.  and  his  assigns,  during  his  life,  —after  to 

without  impeachment  of  waste,  and  after  his  death,  to  settlor  for  life. 

THE  USE  that,  if  the  said  B.  shall  survive  the  said  A.,  she  iv^esurviving 

and  her  assigns  may  thenceforth  receive,  during  her  life,  ™*^^r®^^^®  * 

the  yearly  rentcharge  of  £ ,  by  way  of  jointure  and 

in  bar  of  dower,  to  be  [considered  as  her  separate  pro- 
perty, without  power  of  anticipation,  whilst  she  shall  be 
under  the  now  intended  coverture,  and  to  be]   charged 

(a)  See  swpra^  p.  531,  n.  (a). 
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Fbeohdbitt    upon  all  the  said  premises,  but  to  be  payable  quarterly  (a), 

'    the  first  quarterly  payment  thereof  to  be  made  at  the  end 

OK  KABBiAQE,  of  three  calendar  months  from  the  death  of  the  said  A., 

8ON8TAXIH0'  if  the  said  B.  shall  be  then  living  (i).  And  subject  and 

charged  as  aforesaid,  to  the  use  of  the  trustees,  their 

executors,  administrators,  and  assigns,  for  the   term   of 

trustees  for  a   ^^^  hundred  years,  to  commence  from  the  death  of  the 

*®™^*  said  A.,  without  impeachment  of  waste,  upon  the  trusts 

and  subject  to  the   powers   and  provisions   hereinafter 

declared  and  contained  concerning  the  same :  And  after 

the  expiration  of  the  same  term,  and  in  the  meantime 

Eemainder  to  subject  thereto  and  to  the  trusts  thereof,  to  the  use  of 

marriaffe  in     ^be  first  and  every  other  son  of  the  said  A.  by  the  said  B. 

taU  male.        successively,  according  to  seniority  in  tail  male  (r),  with 

settlor  iatee,   remainder  to  the  use  of  the  said  A.,  his  heirs  and  assigns 

Tmstsof  term  for  ever(ef).    And  it  is  hereby  declared  that  the  said 

(a)  See  p.  497,  n.  (o). 

(h)  The  powers  of  distress  and  entry,  and  also  power  to  limit  a 
term  for  securing  the  rentcharge,  are  supplied  by  the  Conv.  Act, 
1881  (App.  IV.,  infra),  8.  44. 

(c)  Or,  "  and  the  heirs  male  of  their  respective  bodies." 
See  n.  (a)  on  p.  532,  supra. 

{d)  The  following  is  a  form  of  power  enabling  A.  to  charge  a 
gross  sum: — 

Power  to  "  Provided  always,  that  the  said  A.  may  by  deed  or 

OTObftiiin.  "^^  ^^  codicil  expressly  referring  to  this  power  or  th^ 
property  subject  thereto  (but  subject  to  the  said  yearly 
rentchorge  hereinbefore  limited,  and  the  powers  and 
remedies  for  recovering  payment  thereof),  charge  all  or 
any  of  the  said  premises  with  the  payment  to  himself  or 
any  other  person  or  persons  and  his  or  their  executors, 
administrators,  or  assigns,  of  any  sum  or  s\ims  of  money 

not  exceeding  in  the  whole  the  sum  of  £ ,  with  interest 

for  the  same  respectively  after  any  rate  not  exceeding 

£ per  cent,  per  annum  from  the  time  or  times  of  such 

sum  or  sums  respectively  being  so  charged,  or  from  any 
later  time  or  tinaes.    And  also  appoint  all  or  any  of  the 


grobs  sum. 
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premises  are  hereby  limited  to  the  trustees,  their  executors,     Pbeokdknt 
administrators,  and  assigns,  for  the  said   term  of    five      ^^ 
hundred  years,  upon  trust,  that  if  there  shall  be  any  child  on  icabbiagb, 
or  children  of  the  said  intended  marriage  (other  than  the    sons  taxing' 
first  or  only  son,  and  any  other  son  or  sons  who  before  his  suocessivblt 

J  ^  J  IN  TAIL  KALE. 


for  raUina 


or  their  respectively  attaining  the  age  of  twenty-one 
years  shall  become  entitled  (a),  whether  in  possession  or  ^^^^fot 
remainder,  under  or  by  virtue  of  these  presents,  to  the  J^^^®' 
said  premises  for  the  first  estate  in  tail  male),  who  being 
a  son  or  sons  shall  attain  the  age  of  twenty-one  years,  or 
being  a  daughter  or  daughters  shall  attain  that  age  or 
marry,  then  the  trustees  shall  after  the  death  of  the  said 
A.,  or  in  his  lifetime  at  his  request  in  writing,  by  mort^ 
gage  of  the  said  premises  or  any  of  them  for  all  or  any 
part  of  the  same  term  or  by  the  sale  of  timber,  or  minerals,- 
or  by  and  out  of  the  rents  and  profits  of  the  same  premises, 
or  any  of  them,  or  by  all  or  any  of  the  means  aforesaid, 
or  by  any  other  reasonable  means,  raise  for  the  portion 
or  portions  of  such  child  or  children  as  aforesaid  (other 
than  a  first  or  only,  and  other  son  or  sons,  so  becoming 
^titled  ip)  as  aforesaid),  such  sum  of  money  as  is  herein- 
after mentioned  (that  is  to  say),  if  there  shall  be  but  one 
such  child  (other  than  as  aforesaid),  the  sum  of  £ to 

premises  charged  as  aforesaid  to  the  same  or  any  other 
person  or  persons,  his  or  their  executors,  administrators, 
or  assigns,  for  any  term  or  terms  of  years,  with  or  without 
impeachment  of  waste,  upon  usual  trusts  for  raising  by 
mortgage  or  otherwise  the  principal  sum  or  sums  of 
money  and  interest  so  charged  as  aforesaid,  and  the  costs 
and  expenses  (if  any)  to  be  incurred  in  or  about  the 
execution  of  the  trusts  thereof." 

(o)  Add,  where  appropriate,  "  or  any  daughter  or  daughters 
who  before  her  or  their  respectively  attaining  the  age  of 
twenty-one  years  or  marrying  shall  become  indefeasibly 
entitled." 

[h)  See  last  preceding  note. 
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PsBOBDBHT    bo  poid  to  suoh  ohild,  being  a  eon,  at  his  age  of  twenty-one 

•    years,  or  being  a  daughter  at  her  age  of  twenty-one  years 

ow  uAXBiLQE,  QT  Aaj  of  mamage  which  shall  first  happen,  if  the  same 
BovsTAKiNo'  shall  happen  after  the  death  of  the  said  A.,  and  if  the 
same  shall  happen  during  his  life  then  immediately  after 
his  death,  or  in  his  lifetime  if  he  shall  so  request  in 
writing:   And  if  there  shall  be  but  two  suoh  children 

(other  than  as  aforesaid),  the  sum  of  £ ;  and  if  there 

shall  be  but  three  such  children  (other  than  as  aforesaid), 

the  sum  of  £ ;  and  if  there  shall  be  four  or  more 

such  children  (other  than  as  aforesaid),  the  sum  of  £ , 

The  said  sum  of  £ ,  £ ,  or  £ ,  as  the  event 

may  happen,  to  be  paid  to  all  or  suoh  one  or  more 
exclusively  of  the  other  or  others  of  the  children  for 
whose  portions  the  same  shall  be  raised  as  aforesaid,  at 
such  age  or  time  or  respective  ages  or  times  (not  previons 
as  to  a  son  to  his  attaining  the  age  of  twenty-one  years, 
or  as  to  a  daughter  to  her  attaining  that  age  or  marry- 
ing, which  shfidl  first  happen),  if  more  than  one  in  such 
shares,  with  such  future  executory  or  other  trusts  for  the 
benefit  of  the  said  children  or  some  or  one  of  them,  with 
such  provisions  for  the  respective  advancement  (in  the 
lifetime  of  the  said  A.  or  after  his  decease)  and  main- 
tenance or  education  of  the  child  or  children  for  the  time 
being  entitled  in  expectancy,  and  upon  such  oonditions^ 
with  such  restrictions,  and  in  such  manner  as  the  said  A 
shall  by  deed,  or  will,  or  codicil  appoint :  And  in  de&dt 
of  and  subject  to  such  appointment,  to  be  divided  between 
the  children  for  whose  portions  the  same  shall  be  raised 
as  aforesaid  in  equal  shares,  to  be  paid  to  them  respec- 
tively, being  a  son  or  sons  at  his  or  their  age  or  respective 
ages  of  twenty-one  years,  or  being  a  daughter  or  daughters 
at  her  or  their  age  or  respective  ages  of  twenty-one  years 
or  day  or  respective  days  of  marriage,  which  shall  first 
happen,  if  the  same  respectively  shall  happen  after  the 
death  of  the  said  A.,  but  if  the  same  respectively  shall 
happen  during  his  life,  then  immediately  after  his  death, 
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or  in  his  lifetime  if  he  shall  so  request  in  writing :  Pro-     Fsbokdkft 
viDED  ALWAYS,  that  no  child  taking  any  part  of  the  said    ^^^^^y^- 

sum  of  £ ,  £ ,  or  £ as  the  case  may  be,  under  <w  h^bbiaob, 

any  appointment  in  pursaanoe  of  the  aforesaid  power  for    bonstaxi)^' 
that  purpose,  shall,  in  default  of  appointment  to  the   BjjocRasrvELY 

contrary,  be  entitled  to  any  share  of  the  unappointed * 

part  of  the  same  sum,  without  bringing  his  or  her  clause.^ 
appointed  share  into  hotchpot,  and  accounting  for  the 
same  accordingly ;  And  ttpon  further  trust  that  the  Mamtenanoe 
trustees  shall,  after  the  death  of  the  said  A.,  by  and  out  ^'*^* 
of  the  rents  and  profits  of  the  said  premises  compriBed 
in  the  said  term  of  five  hundred  years  or  any  part  thereof, 
raise  for  the  maintenance  or  education  of  every  or  any 
child  of  the  said  intended  marriage  for  the  time  being 
entitled  in  expectancy  to  a  portion  under  the  trusts 
hereinbefore  declared,  such  yearly  sum  or  sums  of  money 
(not  exceeding  what  the  interest  of  the  then  expectant 
portion  of  such  child  would  amount  to  after  the  rate  of 
£4  per  cent,  per  anninn),  and  to  be  paid  to  such  person 
or  persons,  and  applied  for  maintenance  or  education  in 
such  manner  in  all  respects  as  the  said  A.  shall  by  any 
deed,  or  by  will  or  codicil  appoint,  and  in  default  of  and 
subject  to  such  appointment,  such  yearly  sum  or  sums  of 
money  (not  exceeding  the  amoimt  of  such  interest  as  afore- 
said) as  the  trustees  shall  for  that  purpose  deem  proper, 
the  said  yearly  sum  or  sums  of  money  to  be  clear  of  all 
deductions  except  succession  duty,  and  to  be  raised  and 
(subject  to  the  said  power  of  appointment  in  that  behalf) 
to  be  paid  and  applied  in  such  manner  and  at  such  times 
as  to  the  trustees  shall  seem  meet ;  and  the  trustees  may 
either  themselves  so  apply  the  same,  or  may  pay  the  same 
to  the  guardian  or  guardians  of  such  child  for  the  pur- 
pose aforesaid,  without  seeing  to  the  application  thereof. 
Proyided  always,  that  the  trustees  may  after  the  death  Adyanoement 
of  the  said  A.,  or  in  his  lifetime  at  his  request  in  writing,  ^^' 
by  the  ways  and  means  aforesaid,  or  any  of  them,  raise 
any  sum  or  sums  of  money,  not  exceeding  altogether  ono- 
D.— C.P.  36 


Digitized  by 


Google 


646  SETTLEBiENTS. 

PsBOBDHMT  half  of  the  then  expectant  or  presomptiTe  portion  under 

^^^_    *  the  trusts  aforesaid  of  any  son  of  the  said   intended 

oNXABBiAQB,  marriage  for  the  time  being  entitled  in  expectancy  to  a 

^Lnb  tazino  portion  under  the  same  trusts,  and  pay  or  apply  the  money 

ST70CE88IVBLT  gQ  to  1)0  Htisod  f or  the  advancement  or  benefit  of  such  son, 

IN  TAIL  ICAUB.    ,  ,  .... 

— ■ in  such  manner  as  the  said  A.  during  his  life,  and  after 

Provisoes  m  ]^  death  as  the  trustees  shall  think  fit.  Provided 
sums  raised  ALWAYS,  that  every  simi  of  money  raised  for  the  advanoe- 
mentare^to'  °^®^*  ^^  benefit  of  any  such  son  as  aforesaid,  shall  be 
be  taken  into  taken  to  be  in  part  satisfaction  of  the  amount  raiseable 
^^^^g"  for  portions  under  the  trusts  aforesaid,  either  in  the  event 
of  such  son  becoming  entitled  to  a  portion  xmder  the  same 
trusts,  or  in  the  case  provided  for  in  the  proviso  next 
—and  in  what  hereinafter  contained,  but  not  otherwise.    Provided  that 

event  not  to 

be  taken  into    no  more  than  the  sum  of  £ shall  be  raiseable  for 

*^^^*'  portions  under  the  trusts  hereinbefore  declared,  and  for 

the  advancement  or  benefit  of  sons  imder  the  power  for 
that  purpose  hereinbefore  contained,  so  that  if,  by  reason 
of  any  sum  or  sums  having  been  raised  for  the  advance- 
ment or  benefit  of  any  son  or  sons,  more  than  the  sum  of 

£ would,  but  for   this  present  proviso,  have  been 

raiseable  for  portions  and  for  the  advancement  or  benefit 

of  such  son  or  sons,  so  much  of  the  sum  raiseable  for 

such  portions  as  shall  form  the  excess  shall  absolutely 

Tenant  for  life  sink  into  the  estate  and  not  be  raised.     Provided  always 

keep  down  the  that  the  said  A.  shall,  as  between  himself  and  the  p^^ons 

interest  on       entitled  in  remainder  (but  without  prejudice  to  the  riirhts 

money  raised  r     j  -o 

in  his  lifetime,  of  the  mortgagee  or  mortgagees)  be  bound  to  keep  down 

the  interest  accruing  during  his  life  upon  any  money 

Sarplus  rents  raised  as  aforesaid  in  his  lifetime.     Provided  always 

to  be  taken  by        *  , 

reversioner,      that,    Subject  to  the  trusts    hereinbefore  declared,    and 

subject  to  the  right  of  the  trustees,  by  any  of  the  ways 
or  means  aforesaid,  to  raise  and  reimburse  themselves, 
all  costs  and  expenses  incurred  in  relation  to  the  trusts 
aforesaid,  the  rents  and  profits  of  the  said  premises  com- 
prised in  the  said  term  of  five  hundred  years,  or  so  much 
of  the  said  rents  and  profits  as  shall  from  time  to  time 
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remain  after   answering    the  trusts  aforesaid,  shall  be    Fbboedsnt 

received  by  the  person  or  persons  for  the  time  being         

entitled  to  the  same  premises  in  reversion  expectant  upon  o^  mabbiagb, 

.,  .  .    *  /    \       A      X    OFPBEEHOLDS, 

the  same  term.      And,  it  is  hereby  declared  (a),  that    sons  taking 
the  trustees  shall  be  the  trustees  of  these  presents  for  the   suoobsbivelt 

*•  IN  TAIL  ICAIiB. 

purposes  of  the  Conveyancing  and  Law  of  Property  Act, ; 

1881,  s.  42,  and  that  if  any  person  who  would  but  for  that  to  truatee^p 
section  be  beneficially  entitled  to  the  possession  of  the  andreodpt 
said  premises,  being  tenant  in  tail  male  by  purchase  under  tion  of  rents 
these  presents,  shall  die  while  an  infant,  the  accumu-  i^^jfties(*). 
lated  fund  arising  during  his  minority  from  income  of  the 
said  premises  and  investments  of  income  thereof  shall 
(subject  to  the  power  in  the  same  section  contained  of 
applying  accumulations   as   income)   be  applied  in  the 
purchase  of  hereditaments  in  England  or  Wales  for  an 
estate  in  fee  simple  to  be  made  subject  to  the  settlement 
hereby  created  of  the  said  premises  in  the  manner  pre- 
scribed by  sect.  24  of  the  Settled  Land  Act,  1882,  with 
reference  to  land  acquired  by  purchase  under  that  Act, 
but  without  prejudice  to  the  interim  application  thereof 
as  capital  money  arising  imder  that  Act.    And  it  is  Declarafcion  as 
HBREBY  declared  that  the  trustees  shall  be  trustees  for  for^^^oses^ 
purposes  of  the  Settled  Land  Acts,  1882  to  1890,  of  the  ^^^^^ 
settlement  created  by  these  presents  {c).    And  this  inden- 

(a)  This  declaration,  having  reference  to  sect.  2  (8)  of  the  Settied 
Land  Act,  1882,  shordd  be  inserted  when  the  settlement  trustees 
take  no  express  power  of  sale.  Trustees  haying  such  power  are 
ip9ofacio  trustees  of  the  settlement  for  the  purposes  of  the  Act. 

(6)  See  9upra,  p.  632,  n.  (fe).  The  minority  clause  in  the  text 
referred  to  there  can  be  adapted  for  use  here  if  desired,  but  in  the 
editors'  opinion  the  statute  may  be  safely  relied  on.  See  also  the 
sunilar  ckuses  in  wills,  infra,  p.  611,  n.  (a),  and  p.  618,  n.  {d). 

(c)  As  the  statutory  powers  of  leasing  and  sale  and  exchange, 
giyen  by  the  Settled  Land  Act,  1882,  cannot  be  excluded  (see 
sect  51),  it  is  better,  at  least  in  settlements  and  wiUs  like  those  ru 
the  present  collection,  which  are  intended  to  be  as  simple  and  con- 
cise as  practicable,  to  rely  wholly  on  the  statutory  powers,  except 
in  cases  where  the  nature  of  the  limitations  may  make  such  powers 
to  some  extent  inapplicable.  (See  as  to  such  cases,  p.  535,  n.  (c), 
35(2) 
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Pbeobdbnt    ture  also  WITNESSETH,  that,  foT  the  consideration  afore- 
*    said,  he,  the  said  A.,  as   beneficial  owner,  with  the 

OK  KIBBIAOS, 

80N8  TAZDra '  ^'^d  as  to  the  form  of  the  referential  tmsts,  p.  536,  supra,  n.  (a),  ad 

SU0OE88IVBLT  fifi.)    The  statutory  powers  appear  sufficient  to  answer  all  the  piir- 

py  TAIL  icAui.  pQges  of  the  corresponding  powers  hitherto  inserted  in  settlements 

and  wills.    But  it  may  sometimes  be  desirable  to  insert  all  or  some 

of  the  following  supplementary  provisions  thus : — 

Extenflions  ot       «  ^jj^  (by  way  of  addition  to,  or  enlargement,  or  exten- 

the  powers  of      ,  „  ,■,  i  «       ,i        ,^  ..i      e>,    \    -»  t 

the  Settled  sion  01  the  powers  by  or  by  the  eftect  of  the  Settled  Land 
Land  Acta.  ^^^  1332  to  1890,  conferred  on  a  tenant  for  life  under 
the  said  settlement,  and  on  the  trustees,  and  of  the  poweis 
and  provisions  ancillary  or  incidental  thereto  respectively) 
IT  IS  hereby  declared  as  follows  (that  is  to  say) :  (1.)  The 
principal  mansion-house,  and  the  pleasure  grounds  and 
park  and  lands  usually  occupied  therewith,  may  be  sold, 
exchanged,  or  leased  by  the  tenant  for  life  without  the 
consent  of  the  trustees,  or  an  order  of  the  Court,  (2.) 
Capital  money  arising  under  the  said  Acts  may  be  paid  to 
and  received,  and  all  the  powers  and  authorities  by  the  said 
Acts  conferred  on  trustees  may  be  exercised,  by  one  trustee 
alone.  (3.)  Capital  money  imder  the  said  Acts  may  be 
invested  in  or  upon  {suprUy  pp.  452 — 454).  (4.)  A  tenant 
for  life  may  enter  into  a  contract  to  make  any  sale,  ex- 
change, partition,  lease,  mortgage,  or  charge,  without  giving 
any  notice  of  his  intention  in  that  behalf  to  any  trustee  of 
the  settlement,  or  to  the  solicitor  of  any  such  trustee. 
(5.)  Under  a  mining  lease  the  whole  of  the  rent  shall  go 
as  rents  and  profits,  no  part  thereof  being  in  any  event  set 
aside  as  capital  money.  (6.)  The  whole  income  for  the 
time  being  of  investments  representing  monies  arising  from 
the  sale  of  ground  rents  or  hereditaments  subject  to  any 
lease  shall  be  paid  or  applied  as  the  rents  and  profits  of  the 
hereditaments  sold  would  have  been  payable  or  applicable 
hereimder  if  such  hereditaments  had  not  been  sold,  no 
part  thereof  being  in  any  event  set  aside  as  capital  money. 
(7.)  The  person  or  persons  for  the  time^  being  entitled  to 
exercise  the  power  of  sale  given  by  tiie  Settled  Land  Act, 
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approbation  of  the  said  B.,  doth  hereby  assign  unto  the  Pbbokdent 
trustees,  their  executors,  administrators,  and  assigns,  all  -X^^yil. 
THAT  [parceh  as  in  the  lease]  ^  To  hold  the  premises  unto  on  kabbiaob, 

OP  FBSRH0LD8, 


1882,  may  raise  in  manner  prescribed  by  sect.  11  of  the 
Settled  Land  Act,  1890,  any  money  which  may  be  required 
for  any  of  the  purposes  for  which  capital  money  arising 
under  the  Settled  Land  Acts,  1882  to  1890,  is  applicable 
under  those  Acts  or  the  present  settlement,  and  no 
mortgagee  advancing  money  upon  any  mortgage  purport- 
ing to  be  made  imder  the  power  given  by  that  section  or 
the  present  power,  shall  be  concerned  to  see  that  such 
money  is  wanted  or  that  no  more  than  is  wanted  is  raised. 
(8.)  The  same  person  or  persons  may  convey,  with  or 
without  receiving  any  valuable  consideration,  the  fee 
simple  of  any  part  or  parts  of  the  said  premises  herein- 
before granted,  not  exceeding  altogether acres  for 

any  of  the  following  purposes  (that  is  to  say),  for  building 
or  making  thereon  churches,  chapels,  parsonage  houses, 
schools,  churchyards  or  burial  groimds  whether  in  connec- 
tion with  the  Church  of  England  or  not,  or  for  gardens  or 
orchards  to  any  such  parsonage  house  or  school,  or  for 
playgrounds  for  any  school,  or  for  any  hospital,  dispensary, 
scientific,  literary,  or  charitable  institution,  public  library, 
or  working  men's  or  women's  club,  but  so,  nevertheless, 
that  not  more  than  three  acres  be  conveyed  at  a  time  for 
any  church  or  chapel  with  churchyard  or  burial-ground 
attached,  or  for  a  detached  burial-ground,  and  not  more 
than  one  acre  at  a  time  for  any  of  the  other  purposes 
aforesaid,  and  so  also  that  any  valuable  consideration 
received  be  dealt  with  as  capital  money  of  the  settlement." 

See  sects.  34,  39,  45,  9  and  11  of  the  Settled  Land  Act,  1882,  and 
sect.  10  of  the  Settled  Land  Act,  1890.  It  is  thought,  however, 
that  the  provisions  of  sect.  39  are  excluded  by  the  operation  of  the 
clause,  infra,  regulating  the  devolution  of  the  trustees*  powers ; 
and  also  that  as  a  general  rule  the  powers  of  investment  given  by 
the  Act,  extended  (as  it  is  presumed  they  are)  by  the  Trustee  Act, 
1893,  may  (in  settlements  of  this  dasd)  be  treated  as  sufficient. 


SONBTAKINa 
SUOOKSSIVELT 
nr  TAIL  MAIJI. 
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Pbbobdbrt    the  trustees,  their  executors,  administrators,  and  assigns 

^^_    •    for  the  residue  of  the  term  of years  from  the 

ON  M^BBiAOB,  daj  of ,  18 — ,  gwuited  by  an  indenture  of  lease,  dated 

BONSTAKiNo'  the  day  of  ,  18 — y  and  expressed  to  be  made 

suooBSBivBLT  betwoeu  [^parties]   (under  which  lease  the  said  premises 

— '-  are  now  held  by  the  said  A.),  at  the  yearly  rent  of  £ , 

of  l^^o?d8  Mid  subject  to  the  rent,  covenants  by  the  lessee,  and  con- 
on  trusts  ditions  by  and  in  the  said  lease  reserved  and  contained 
with  t£e  usee  and  henceforth  to  be  paid,  performed,  and  observed ;  Ik 
holds!  TRUST  for  the  said  A.,  his  executors  and  administrators, ' 

until  the  said  intended  marriage,  and  after  the  solemnisa- 
tion thereof  upon  trust  that  tiie  trustees  shall,  by  and  out 
of  the  rents  and  profits  of  the  said  leasehold  premises,  pay 
the  rent  and  perform  and  observe  the  covenants  by  the 
lessee,  and  conditions  by  and  in  the  said  lease  reserved 
and  contained ;  And  subject  thereto  shall  hold  the  said 
leasehold  premises  upon  such  trusts,  and  subject  to  sudi 
powers,  as  shall  as  nearly  correspond  with  the  uses,  trusts, 
and  powers  hereinbefore  limited  and  contained  of  and  con- 
cerning the  said  freehold  premises  hereinbefore  granted,  as 
the  different  qualities  of  the  estates,  and  the  rules  of  law  and 
equity  will  permit ;  and  so  that  the  said  leasehold  premises 
shall  not  vest  absolutely  in  any  person  hereby  made  tenant 
in  tail  male  by  purchase  of  the  said  freehold  premises,  unlesB 
such  person  shall  attain  the  age  of  twenty-one  years,  bai^ 
on  his  death  under  that  age,  shall  devolve  in  the  same 
manner  as  if  they  had  been  freeholds  of  inheritanoe 
included  in  the  grant  and  limitations  hereinbefore  con- 
tained (a).  \_Power  to  appoint  new  trust^es^  and  addilional 
indemnities^  Sfc.y  ut  mpra^  pp.  539,  540.]     In  witness,  &c 

THE  SCHEDXJLE  above  referred  to. 

(a)  A  form  for  the  settlement  of  copyholds  on  similar  trusts  wiU 
be  found  in  the  last  Precedent.  If  the  land  be  registered  Uie  deed 
must  be  accompanied  by  a  transfer  in  the  prescribed  form,  and 
proper  restrictions  must  be  entered.    See  «upra,  p.  96. 
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cxxxvin. 

Family  Skttlbment  by  Father  and  Son  of  Estates  and  ^^^^ 

Stocks,  mbject  to  their  joint  power  of  appointment  and  of        

estates  belonging  to  the  Father.    Limitation  of  Eent-  gj^^^^ 

CHARGES  to  the  Son.    Limitations  to  the  Father  for  by  fathbe 

▲in)  BON  OF 
ESTATES  JkND 


Life,  tcith  remainder  to  the  Son  for  Life,  with  re^ 
mainder  to  the  Trustees  for  a  Portions  Term,  with  ^f^o^y^- 
remainder  to  the  First  and  Other  Sons  of  the  son  * 
successively  in  Tail  Male  and  other  remainders. 
Trusts  of  the  Portions  Term /or  Younger  Children 
of  the  Son.  Power /or  the  Son  to  Jointure  a  Future 
Wife.  Power /or  Subsequent  Tenants  for  Life  to 
Jointure  and  charge  Portions.  Declaration  as  to 
Trusteeship.     General  Clauses. 

TmS  INDENTURE,  made,  &o.,  between  A.,  of,  &c.  Parties. 
\father'^^  of  the  first  part,  B.,  of,  &o.,  the  eldest  son  of  the 
said  A.,  of  the  second  part,  and  C,  of,  &c.,  and  D.,  of, 
&o.   (hereinafter  called  the  trustees),  of  the  third  part. 
"Whereas,  by  virtue  of  an  indenture  of  settlement,  dated  Beoitals. 

the day  of ,  and  expressed  to  be  made  between 

[par/t>«],  and  of  an  indenture,  dated  the day  of , 

enrolled  and  perfected  as  a  disentailing  assurance,  and 
expressed  to  be  made  between  [^parties']  (a),  the  heredita- 
ments described  in  the  First  Schedule  hereto  stand  limited 
and  settled,  subject  to  the  uses  and  estates  limited  or 
created  by  the  said  indenture  of  settlement  which  preceded 
the  limitation  to  the  first  son  of  the  said  A.  (other  than 
the  estate  for  life  of  the  said  A.),  and  to  the  powers 
annexed  to  such  preceding  uses  .or  estates,  or  exerciseable 
during  the  continuance  thereof,  to  such  uses  and  subject 
to  such  powers  and  provisions  as  the  said  A.  and  B.  shall 
by  deed  jointly  appoint ;  and  in  default  of  and  until  and 
flttbject  to  such  appointment,  to  the  uses  upon  the  trusts 

(a)  See  Precedent  CLXIX.,  infrn. 
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FAMILT 
8ETTLE1CENT 
BT  FATHSB 
AND  BON  OF 
B8TATE8  AND 
STOCKS. 


and  subject  to  the  powers  and  provisions  which,  by  virtue  of 
the  said  indenture  of  settlement,  were  subsisting  or  capable 
of  taking  effect  therein  immediately  before  the  execution 
of  the  said  indenture  of  disentailing  assurance,  so  as  to 
restore  and  confirm  the  same  uses,  trusts,  powers  and  pro- 
visions; AND  the  sums  of  stock  specified  in  the  Third 
Schedule  hereto  stand  settled,  subject  as  hereinbefore  is 
mentioned  in  relation  to  the  said  hereditaments,  upon  such 
TRUSTS  and  subject  to  such  powers  and  provisions  as  the 
said  A.  and  B.  shall  by  deed  jointly  appoint ;  and  in  default 
of  and  until  and  subject  to  such  appointment,  upon  thb 
TRUSTS  and  subject  to  the  powers  and  provisions  which,  by 
virtue  of  the  said  indenture  of  settlement,  were  subsisting 
or  capable  of  taking  effect  therein  immediately  before  the 
execution  of  the  same  indenture  of  disentailing  assurance, 
so  as  to  restore  and  confirm  the  same  trusts,  powers,  and 
provisions  ;  and  whereas  the  said  A.  is  seised  in  fee 
simple  in  possession  free  from  incumbrances  of  the  here- 
ditaments described  in  the  Second  Schedule  hereto ;  and 
whereas,  as  part  of  an  arrangement  between  them  and 
for  continuing  in  the  family  the  possession  of  all  the  said 
hereditaments  and  premises,  the  said  A.  and  £.  have 
agreed  to  make  such  settlement  as  is  hereinafter  contained. 
Now  THIS  indenture  VTriNEssETH,  that,  in  pursuance  of 
the  said  agreement  and  in  consideration  of  the  premises, 
they  the  said  A.  and  B.,  as  settlors  in  exercise  of  the 
power  vested  in  them  by  the  said  indenture  of  disentailing 
assurance,  and  of  every  other  power  enabling  them,  or 
either  of  them,  in  this  behalf,  do,  and  each  of  them  doth, 
Appointment,  hereby  appoint  that  all  and  singular  the  hereditaments 
described  in  the  First  Schedule  hereto,  and  all  other  the 
hereditaments  (if  any)  over  which  the  said  A.  and  B. 
have  a  joint  power  of  appointment,  shall,  from  and  imme- 
diately after  the  execution  of  these  presents  by  them  the 
said  A.  and  B.  (but  subject  to  the  uses  and  estates  limited 
or  created  by  the  said  indenture  of  settlement  which 
preceded  the  limitation  to  the  first  son  of  the   said  A 


Testatum. 
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(other  than  the  estate  for  life  of  the  said  A,),  and  to  the  Pbeoedbnt 

powers  annexed  to  such  preceding  uses  and  estates  or  CXXXVIII. 
eierciseable  during  the  continuance  thereof  respectively),       pamily 

remain  and  be  to  the  uses  upon  the  trusts  and  subject  ^^^^^ 

to  the  powers  and  pi'ovisions  hereinafter  declared  and  ^^  ^^^  ^^ 

,     .         ,  .  xt  A  ESTATES  AJSTD 

contained  concerning  the  same.     And  this  indenture       stocks. 
ALSO  WITNESSETH,  that,  in  further  pursuance  of  the  said  p^^^^ 
agreement  and  for  the  consideration  aforesaid,  he  the  said  testatum. 
A.,  as  settlor,  doth  hereby  grant  unto  the  trustees  and  Grant, 
their  heirs  all  and  singular  the  hereditaments  described  in 
the  Second  Schedule  hereto,  to  hold  the  premises  herein- 
before granted  unto  the  trustees  and  their  heirs,  to  the 
TJ8B8  upon  the  trusts  and  subject  to  the  powers  and  pro- 
visions hereinafter  declared  and  contained  concerning  the 
same.    And  it  is  hereby  agreed  and  declared  that  the  Limitation, 
appointment  and  grant  hereinbefore  respectively  contained 
diall  operate  and  enure,  and  that  all  and  singular  the  here- 
ditaments hereinbefore  appointed  and  granted  respectively 
shall  remain  and  be  to  the  use  that  the  said  B.  and  his  Bentoharge 
assigns,  during  the  joint  lives  of  himself  and  the  said  A.,  ^  ^°^' 
may  receive,  during  bo  long  as  the  said  B.  shall  continue 
to  reside  with  the  said  A.  (a),  the  yearly  rentcharge  of 

£ ;  AND  in  case  the  said  B.  shall  discontinue  to  reside 

with  the  said  A.,  then  from  the  time  of  such  discontinu- 
ance and  thenceforth  during  the  joint  lives  of  the  said 

A  and  B.,  the  yearly  rentcharge  of  £ ,  the  said 

yearly  rentcharge  of  £ or  £ ,  as  the  case  may 

be,  to  be  charged  upon  and  issuing  out  of  all  the  said 
hereditaments,  and  to  commence  from  the  date  of  these 
presents,  but  to  be  payable  quarterly  without  any  deduc- 
tion on  the  usual  quarter  days  {b) ;  And  to  the  further  use 

(a)  This  is  a  very  tinusaal  provision ;  but,  where  the  son  is 
nnmarried,  the  limitation  of  alternative  rentcharges  of  varying 
amonnts  is  conimon,  it  being  usually  intended  that  he  shall  take  a 
larger  annuity  in  the  event  of  and  after  his  marriage.  Sometimes 
a  rentcharge  is  also  limited  to  trustees  for  the  benefit  of  the  son's 
eldest  son,  in  case  the  former  dies  in  his  father's  lifetime. 

{h)  See  note  (a),  p.  497,  supra. 
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To  the  father 
for  life. 

To  the  son 
for  life. 

Portions 
term. 


that,  if  the  said  B.  shall  die  in  the  lifetime  of  his  present 
wife  C,  she  the  said  C  and  her  assigns  may,  from  and 
after  the  death  of  the  said  B.,  receive  during  her  lite  the 
yearly  rentoharge  or  rentoharges  following  (that  is  to  say), 
if  and  so  long  as  the  said  A.  shall  be  living  the  yearly 

rentoharge  of  £ ,  and  after  the  death  of  the  said  A. 

the  yearly  rentoharge  of  £ ,  to  be  respectively  diarged 

upon  and  issuing  out  of  all  the  said  hereditaments,  and  to 
be  payable  quarterly  without  any  deduction  on  the  usual 
quarter  days,  the  first  payment  in  respect  of  the  said  rent- 
oharge of  £ to  be  made  on  such  of  those  days  as  shall 

happen  next  after  the  death  of  the  said  B.  if  the  said  A. 
shall  then  be  living,  and  the  first  payment  in  respect  of 

the  said  rentoharge  of  £ to  be  made  on  such  of  those 

days  as  shall  happen  next  after  the  death  of  the  survivor 
of  the  said  A.  and  B.  if  the  said  C.  shall  then  be  living ; 
AND,  subject  and  charged  as  aforesaid,  to  the  use  of  the 
said  A.  and  his  assigns  during  his  life  without  impeadi- 
ment  of  waste  (a) ;  and  after  the  death  of  the  said  A, 
TO  THE  USE  of  the  Said  B.  and  his  assigns  during  his  life 
without  impeachment  of  waste ;  ANDi^APTER  the  death  of  the 


(a)  It  has  been  the  practioe  to  introduce  here  l^e  words, ''  and 
SO  far  as  regards  the  said  hereditaments  hereinbefore 
appointed  in  restoration  and  by  way  of  continuation  and 
oonfirmation  of  the  former  life  estate  of  the  said  A, 
limited  to  him  by  the  said  indenture  of  settlement,"  so  as 
to  enable  charges  under  that  settlement  to  be  overreached.  B 
appears,  however,  that  the  powers  annexed  by  the  Settled  Land 
Acts  to  the  life  estate  of  A.  under  that  settlement,  or  vested  in  him 
by  the  same  Acts  as  tenant  for  life  under  the  settlement,  will 
remain  exerciseable  whether  the  life  estate  is  restored  or  not,  and 
also  that  the  powers  luider  the  re-settlement  will  be  exercise- 
able  if  the  life  estate  \mder  the  former  settlement  is  not  restored 
(see  Be  Mundy  and  Roper* a  Contract,  [1899]  1  Ch.  275),  thou^ 
not  (according  to  Be  ComwaUiS'We$t  and  Muuro*8  Coutradf 
[1903]  2  Oh.  150)  if  it  be  restored.  It  seems  better,  there- 
fore, for  the  present  not  to  restore  the  life  estate  under  the  former 
settlement. 
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said  B.,  TO  the  use  of  the  trustees,  their  executors,  adminis-    Pmcedent 

pyy  y  V  T  TT 

trators  and  assigns,  for  the  term  of  500  years  from  the  ' 

death  of  the  survivor  of  the  said  A.  and  B.,  without  g^-^n^Y 

impeachment  of  waste,  upon  the  trusts  and  subject  to  the  by  fatheb 

powers  and  provisions  hereinafter  declared  and  contained  ^^  ^°^  °' 

'^  f  ESTATES  AND 

conoemmg  the  same ;  and  after  the  expiration  or  deter-       srocis. 

mination  of  the  same  term,  and  in  the  meantime  subject 

Ui^reto  and  to  the  trusts  thereof,  to  the  use  of  the  first  Remamdere 

and  every  other  son  of  the  said  B.  successively  according  settlement  in 

to  their  respective  seniorities  in  tail  male  (a),  with  remain-  **^  °^®* 

der  TO  the  use  of  [J&.,  the  second  son  of  A.^  for  life^ 

remainder  to  the  first  and  other  sons  of  E.  successiveli/  in 

tail  makj  remainder  to  F.^  the  third  son  of  A. ^  for  lifSy 

remainder  to  the  first  and  other  sons  of  F.  successively  in 

tail  male]y  with  remainder  to  the  use  of  the  said  B.,  his 

heiiB  and  assigns.    And  it  is  hereby  declared  that  the  Trusts  of 

said  premises  are  hereby  limited  to  the  trustees,  their  ^    ^^ 

executors,  administrators  and  assigns,  for  the  said  term  of 

500  years,  upon  trust  that  the  trustees  shall,  after  the 

death  of  the  said  A.  and  B.,  or  in  their  or  his  lifetimOi 

at  their  or  his  request  in  writing  (6),  by  mortgage  of  the 

same  premises  or  any  of  them  for  all  or  any  part  of  the 

same  term,  or  by  the  sale  of  timber  or  minerals,  or  by  and 

out  of  the  rents  and  profits  of  the  same  premises  or  any 

of  them,  or  by  all  or  any  of  the  means  aforesaid,  or  by 

any  other  reasonable  means,  raise  for  the  portion  or  portions 

of  the  child  or  children  of  the  said  B.  (whether  by  the 

said  0.  or  any  other  wife)  (c)  who  being  a  son  or  sons 

shall  attain  the  age   of   twenty-one  years,  or  being  a 

daughter  or  daughters  shall  attain  that  age  or  marry, 

other  than  a  first  or  only  son  and  any  other  son  or  sons 

(a)  See  note  {q\  p.  532,  eupra. 

(6)  It  is  sometimes  arranged  that  the  portions  shall  become 
laiseable  upon  the  death  of  £. ;  but,  if  that  be  the  scheme,  the 
position  of  the  term  in  order  of  limitation  must  be  altered  as  well 
as  the  trusts. 

(c)  I.e.,  unless  he  takes  an  express  power  to  charge  portions  for 
children  of  a  future  marriage. 
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who,  before  his  or  their  respectively  attaining  the  age  of 
twenty-one  years,  shall  become  entitled,  whether  in  pos- 
session or  remainder,  to  the  said  premises  for  the  first 
estate  in  tail  male,  such  sum  of  money  as  is  hereinafter  men- 
tioned (that  is  to  say) :  If  there  shall  be  but  one  such  child 

(other  than  as  aforesaid),  the  sum  of  £ ,  to  be  paid  to 

such  child,  being  a  son,  at  his  age  of  twenty-one  years,  or 
being  a  daughter  at  her  age  of  twenty-one  years  or 
marriage,  which  shall  first  happen,  if  the  same  shall  happen 
after  the  death  of  the  said  A.  and  B.,  and  if  the  same 
shall  happen  in  the  lifetime  of  them  or  the  survivor  of 
them,  then  immediately  after  the  death  of  the  survivor  of 
them,  or  in  the  lifetime  of  them  or  the  survivor  of  tiiem, 
if  they  or  he  shall  so  request  in  writing;  and  if  there 
shall  be  but  two  such  children  (other  than  as  aforesaid), 

the  sum  of  £ ;  and  if  there  shall  be  but  three  sudi 

children  (other  than  as  aforesaid),  the  sum  of  £ ; 

AND  if  there  shall  be  four  or  more  such  children  (other 

than  as  aforesaid),  the  sum  of  £ ,  the  said  sum  of 

£ ,  £ ,  or  £ ,  as  the  event  may  happen,  to  be 

paid  or  divided  to  or  between  the  children  for  whose 
portions  the  same  shall  be  raised,  or  any  one  or  more 
exclusively  of  the  other  or  others  of  them,  in  such  shares, 
if  more  than  one,  and  with  such  future  executory  or  other 
trusts,  for  the  benefit  of  all  or  any  one  or  more  of  such 
children,  upon  such  conditions,  with  such  restrictions,  and 
in  such  manner  as  the  said  B.  shall  by  deed  or  will  or 
codicil  appoint ;  and  in  default  of  and  subject  to  such 
appointment,  to  be  paid  or  divided  to  or  between  the 
children  for  whose  portions  the  same  shall  be  raised  in 
equal  shares,  to  be  paid  to  them  respectively  being  a  son 
or  sons  at  his  or  their  age  or  respective  ages  of  twenty-one 
years,  or  being  a  daughter  or  daughters  at  her  or  their 
age  or  respective  ages  of  twenty-one  years  or  day  or 
respective  days  of  marriage,  which  shall  first  happen,  if 
the  same  shall  happen  after  the  death  of  the  said  A.  and 
B.,  but  if  the  same  respectively  shall  happen  in  the  life- 
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time  of  them  or  the  survivor  of  them,  then  immediately  Pbboedbmt 

after  the  death  of  the  survivor  of  them,  or  in  the  lifetime  ^^^^^^' 

of  them  or  the  survivor  of  them,  if  they  or  he  shall  so  familt 

request  in  writing  \_Hotchpot  clame,  supraj  p.  545].    And  by  yathsb, 

UPON  FURTHER  TRUST,  that  the  trustoos  shall,  after  the  ^^  ^^  ^' 

B8TJ1TB6  AND 

death  of  the  said  A.  and  B.   [remainder  of  maintenance  biocks. 


clause^  supraf  p.  545,  Baying^  "  any  child  of  the  said  B." 

and  substituting  B.  for  A,'}     Provided    always,   that  Power  of 

the  trustees  may,  after  the  death  of  the  said  B.,  or  in  his     ^°^'«™«**- 

lifetime  with  his  consent  in  writing  (but  in  either  case 

with  the  consent  in  writing  of  the  said  A.  during  his 

lifetime),  raise  hy  the  means  aforesaid,  or  any  of  them,  any 

sum  or  sums  [remainder  of  advancement  clause,  supra,  pp.  545, 

546,  saying,  "any  son  of  the  said  B.,"  and  substituting 

B.for  A. ;  provisoes  as  to  sums  raised  for  advancement  being 

taken  or  not  taken  into  account  as  portions,  and  as  to  sur^ 

plus  rents,  supra,  pp.  646,  547],     Provided  always,  and  Power  to  the 

it  is  hereby  declared,  that  if  the  said  B.  shall  survive  the  S^^J^toe  wiST 

said  C.  (a),  and  many  again,  it  shall  be  lawful  for  him, 

either  before  or  after  his  marriage,  by  deed  or  will  or 

codicil,  to  appoint  to  any  woman  whom  he  may  so  marry, 

for  her  life  or  any  less  period,  any  yearly  rentcharge  or 

rentcharges  by  way  of  jointure  (J),  not  exceeding  in  the 

whole  during  the  joint  lives  of  the  said  A.  and  such 

woman  the  sum  of  £ ,  and  not  exceeding  after  the 

death  of  the  said  A.  the  sum  of  £ ,  to  be  charged 

upon  and  issuing  out  of  all  or  any  of  the  said  premises 
hereinbefore  appointed  and  granted  respectively  [without 
any  deduction],  and  to  be  paid  at  such  times  and  in  such 
manner  as  to  the  said  B.  shall  seem  meet.  And  it  is 
HEREBY  DECLARED,  that  the  power  of  jointuring  herein- 
before contained  may  be  exercised  as  often  as  the  said  B. 
shall  marry.  Provided  always,  and  it  is  hereby  declared,  Power  to 
that  it  shall  be  lawful  for  each  person  hereby  made  tenant  to^MS^for 
for  life  of  the  said  premises  other  than  the  said  A.  and  ^?  ^ 

*  jointure. 

(a)  See  Marlborough  v.  Marlborough,  [1901]  1  Ch.  166. 
(h)  SoeBeDe  ffoghUm,  [1896]  2  Oh.  38d. 
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Pbboedkivt  the  said  B.,  either  before  or  after  he  shall  become  entitled 

'^Z—     '  to  the  possession  or  the  receipt  of  the  rents  and  profits 

FAMILY  of  the  same  premises  (but  subject  to  the  uses  and  estates 

BT  FATHEB  prcccding  the  estate  of  the  person  for  the  time  being  exer- 

AiTOBONOP  oigiug  this  power,  and  to  the  powers  annexed  to  such 

BBTiiTES  AND  . 

BT00K8.  preceding  estates,  and  to  the  uses  or  estates  limited  in 
"  exercise  of  such  powers),  by  deed  or  will  or  codicil 
[continue  the  power  of  jointuring^  infra^  p.  612,  with  the 
ancillary  provisoes  as  to  the  exercise  of  the  powers  from 
time  to  time,  and  as  to  the  jointure  becoming  a  Hen,  and 
limiting  the  total  amount  for  which  the  estates  are  to  be  liable 
at  any  one  time,  mutatis  mutandis,  and  saying,  ^^  rentcharges 
exceeding  in  the  whole,  together  with  the  annual  sum  for 
the  time  being  payable  to  the  said  C,  or  any  other  wife 
Power  to  Bnb-  of  the  Said  B.,  the  annual  sum  of  £ ."]     Provided 

86(1 116Xl1i 

tenants  for  ALWAYS,  and  it  is  hereby  declared,  that  it  shall  be  lawful 
^rtioM^**^  for  each  person  hereby  made  tenant  for  life  of  the  said 
premises  other  than  the  said  A.  and  the  said  B.  either 
before  [continue  the  povoer  of  charging  portions  for  children 
other  than  a  son  becoming  entitled  to  the  estates  in  tail  tnak, 
with  the  ancillary  provisoes  infra,  pp.  613,  614,  mutatis 
mutandis,  and  restricting  the  total  amount  to  "  such  a  sum  as, 
together  with  any  sum  raiseable  for  portions  under  the  trusts 
of  the  said  term  of  500  years,  will  make  up  the  aggregate 

Dedaraticmae  gtunof  £ ."]  [Declaration  as  to  trusteeship  for  pufposes  of 

sect,  42  of  the  Conveyancing  and  Law  of  Property  Act,  1881, 
p.  547,  supra,  saying,  "  shall  (subject  to  the  power  in  the 
said  section  contained  of  applying  accumulations  as  income) 
be  held  upon  the  trusts  applicable  to  monies  produced  by 
the  sale  under  the  power  in  that  behalf  conferred  by  the 
Settled  Land  Act,  1882,  of  the  hereditaments  hereinbefore 
appointed  and  granted  respectively."  Declaration  as  to 
trusteeship  for  purposes  of  the  Settled  Land  Acts,  p.  547, 
Assignment  supra,  and  note  (c).]  And  this  indenture  also  wrr- 
of  stocks,  NESSETH,  that  in  further  pursuance  of  the  said  agreement 
and  for  the  consideration  aforesaid,  they  the  said  A.  and 
B.,  as  settlors,  in  exercise  of  the  power  vested  in  them  by 
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the  said  mdentnre  of  disentailiiig  assuranoe,  and  of  everj 
other  power  enabling  them  or  either  of  them  in  this 
behalf  y  do,  and  each  of  them  doth,  hereby  appoint  that 
ALL  and  singular  the  sums  of  stock  speoified  in  the  Third 
Schedule  hereto  shall,  subject  as  hereinbefore  is  mentioned 
in  relation  thereto,  belong  to  and  be  held  in  trust  for  the 
trustees,  and  shall,  with  all  conyenient  speed,  be  trans- 
ferred into  their  names  upon  trust  that  they  shall  apply 
the  same  for  the  purposes  applicable  to  monies  produced 
by  the  sale  under  the  power  in  that  behalf  conferred  by 
the  Settled  Land  Act,  1882,  of  the  hereditaments  herein- 
before appointed  and  granted  respectively.  Provided 
ALWATS,  that  every  trust  hereinbefore  declared  by  reference 
to  the  trusts  applicable  to  monies  produced  by  the  sale 
under  the  power  in  that  behalf  conferred  by  the  Settled 
Land  Act,  1882,  of  the  said  hereditaments,  or,  as  the  case 
may  be,  to  the  trusts  applicable  to  stocks  or  funds 
representing  such  monies,  shall  be  deemed  to  import  prima- 
rily a  direction  for  the  investment  of  the  monies,  stocks, 
or  funds  whereof  trusts  are  so  declared,  or  the  proceeds 
thereof,  in  the  purchase  of  hereditaments  for  an  estate  in 
fee  simple,  to  be  made  subject  to  the  settlement  hereby 
created  of  the  said  hereditaments  hereinbefore  appointed 
and  granted  in  the  manner  prescribed  by  sect.  24 
of  the  Settled  Land  Act,  1882,  with  reference  to  land 
acquired  by  purchase  as  in  that  Act  mentioned,  but 
without  prejudice,  neverthele^,  to  the  interim  appli- 
cation hereof  as  capital  money  arising  imder  that  Act. 
Provided  always,  that  nothing  herein  contained  shall 
prejudice  or  affect  the  powers  annexed  to  the  life  estate  of 
the  said  A.  by  the  said  indenture  of  settlement  or  the 
powers  exerciseable  thereimder  by  any  trustees  or  trustee 
thereof,  with  the  consent  of  the  said  A.,  or  the  statutory 
powers  incident  to  the  said  life  estate,  and  that  the  uses, 


Pbbobdbnt 
OXXXVIII. 
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AND  SON  OF 
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Overreaohing 
clause  (a). 


(a)  See  note  (a),  p.  554,  supra.  It  is  better  to  retain  this  clause ; 
but  any  powers  not  intended  to  be  preserved  (e.y.,  a  power  to 
jointare  a  future  wife)  should  be  excepted. 
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estates,  and  powers  limited  or  created  by  these  prefleniB, 
or  to  be  limited  or  created  by  any  exercise  of  the  powers 
herein  contained,  shall  from  time  to  time,  as  r^ardstfie 
hereditaments  hereinbefore  appointed,  be  OTerreaohed  by 
the  exercise  of  any  of  the  said  powers  contained  in  the 
said  indenture  of  settlement  or  the  said  statutory  pwen 
in  the  same  manner  as  if  the  uses,  estates,  and  powm 
limited  or  created  by  these  presents  had  been  limited  or 
created  by  the  said  indenture  of  settlement ;  and  that  the 
hereditaments  to  be  purchased  with  the  monies  to  aiide 
from  any  sale  or  exchange  under  the  powers  contained  in 
the  said  indenture  of  settlement  or  the  said  statutory  powen 
shall  (regard  being  had  to  the  nature  and  tenure  thereof) 
be  settled  and  assured  to  the  uses  upon  the  trusts  and 
subject  to  the  powers  and  provisions  which  shall  be  sab- 
sisting  by  virtue  of  the  said  indenture  of  settlement,  the 
said  indenture  of  disentailing  assurance,  and  these  presents. 
[^Potcer  to  appoint  new  trustees  and  addiiionalindemnUies,Sfc^ 
ut  supra^  pp.  639,  640.]     In  witness,  &c. 

THE  FIRST  SCHEDULE  above  referred  to. 

THE  SECOND  SCHEDULE  above  referred  to. 

THE  THIED  SCHEDULE  above  referred  to. 
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cxxxix. 

Will  giving  the  Testator^s  whok  property  to  his  Wife  (a). 

Ij  A.  B.,  of,  &o.,  DECLARE  this  to  be  my  la«t  will,  and  I 
HEREBY  DEVISE  AND  BEQUEATH  all  my  Teal  and  personal 
estate  unto  my  wife  C.  B.  absolutely  and  appoint  her  sole 
executrix  of  this  my  will,  In  witness  whereof  I,  the  said 

A.  B.,  have  to  this  my  will  set  my  hand  this day  of 

,  19—. 

[Teatatoi'h  signature,'] 


Signed  and  acknowledged  by  the  above- ' 
named  A.  B.  as  his  will  in  the  presence  of 
us,  present  at  the  same  time,  who,  in  his 
presence,  and  in  the  presence  of  each  other, 
have  hereunder  subscribed  our  names  as 
witnesses. 


[^Signatures  and  descriptions  of  tcitnesscs,'] 

(a)  This  is  a  specimen  of  the  simplest  form  of  will  where  the 
^hole  property  is  given  to  one  person  absolutely,  and  where  con- 
sequently any  proyisions  as  to  the  conversion  or  management  of  the 
property,  &c.  are  unnecessary.  A  form  of  will,  where  the  entire 
residue  is  given  to  one  person  absolutely,  but  containing  specific 
devises  and  bequests  and  gifts  of  legacies,  will  be  found  iv/ra  in 
I^recedent  CXLIEI, 

D.— c.P.  36 


Precedent 
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CXL. 

Wiix  in  favour  of  the  testator^  8  wife  and  childbbn  (a). 

1,  A.  B.,  of,  &c.,  HEREBY  REVOKE  all  testamentaij 
mstruments  heretofore  made  by  me,  and  declare  this  to 
be  my  last  will(^).  I  appoint  X,  of,  &o.,  T.,  of,  &e., 
and  Z.,  of,  &o.  (hereinafter  called  my  trustees),  to  bo  the 
executors  (c)  and  trustees  of  this  my  will  [and  guar- 
dians (rf)  of  my  infant  children].     I  bequeath  to    my 


(a)  This  is  a  very  short  form,  but  wiU  often  suffice.  It  should  be 
compared  with  the  next  Precedent. 

(()  Every  will  (except  a  will  of  the  same  short  and  simple  kind 
as  that  given  in  the  last  Precedent)  should  contain  a  dause  expressly 
revoking  all  former  testamentary  dispositions,  in  order  to  render 
impossible  any  question  as  to  the  revocation  of  any  prior  testamen- 
tary instrument  then  left  tmcancclled.  Of  course,  a  will  by  whic^  a 
testator's  whole  estate  is  effectually  disposed  of,  operates  as  a  revo- 
cation of  any  prior  will ;  but  a  mere  statement  in  a  will,  that  it  is 
the  testator's  '*  last  will,"  does  not  necessarily  imply  an  intentioen  to 
revoke  previous  testamentary  instruments.  See  Lemage  v.  Ooodban^ 
L.  E.  1  P.  &  D.  57 ;  Hdlxer  v.  Hellier,  9  P.  D.  237 ;  and  compare 
Dempsey  v.  LawBon^  2  P.  D.  98 ;  Rohinson  v.  Clarke^  ib.  269 ;  Jenntr 
V.  Finchy  5  P.  D.  106.  Any  testamentary  disposition  intended  to 
take  effect  by  way  merely  of  modification  of  a  prior  will,  should  be 
framed  expressly  as  a  codicil. 

(c)  Under  the  Land  Transfer  Act,  1897,  Part  L  (App.  XViL, 
infra),  real  estate  vests  in  the  personal  representative  or  repres^ita* 
tives  as  if  it  were  a  chattel  real.  It  should  therefore  be  dealt  with 
by  will  in  accordance  with  the  practice  hitherto  in  use  as  regards 
chattels  reaL  These  have  always  been  disposed  of  without  regard 
to  the  fact  that  they  vest  in  the  executor ;  and  it  seems  to  follow 
that  no  alteration  of  the  common  forms  will,  as  a  general  role,  be 
needed  in  consequence  of  Part  I.  of  tho  Act. 

{d)  By  the  Guardianship  of  Infants  Act,  1886  (49  &  50  Vict  c  27), 
the  mother,  if  surviving,  is  guardian  either  alone  when  no  guardian 
has  been  appointed  by  the  father,  or  jointly  with  any  guardian 
appointed  by  the  father  (sect.  2).  And  (sect.  3)  the  mother  may 
appoint  a  guardian  to  act  after  the  death  of  herself  and  the  father, 
and  when  guardians  are  appointed  by  both  parents  they  are  to  act 
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wife  0.  B.  all  the  famitare  and  efieots  in  and  about  my    Pbbobdbit 
usual  place  of  reaidenoe  at  my  death,  except  money  and       ^_ 
fleeuritiefl  for  money.      I    bequeath  to  my  said  wife  Jtw  favoub  or 

£ ,  to  be  paid  to  her  within  one  month  after  my     childbek. 

death.    I  bequeath  to  each  of  my  tnifitees  who  shall  JZ^^^^"^ 

prove  this  my  will  £ .     And  I  declare  that  the  furniture,  &c., 

several    specific    and    pecuniary    legacies    hereinbefore  _^  ./' 
bequeathed  [or  bequeath^  by  this  my  will  or  any  codicil  diate  legacy 
hereto],  shall  be  delivered  and  paid  to  and  taken  by  the  ^  ^^®  * 
respective  legatees  free  from  legacy  duty,    I  [devise  and]  ^  i^^" 
BEQtJEATH  all  my  [real  and]  personal  estate  not  hereby  ^  executore. 
otherwise  disposed  of  unto  my  trustees  upon  trust  that  ^e  SwIfrMa 
they  shall  sell,  call  in,  and  collect  the  same,  and  shall  out  legacy 
of  the  monies  arising  thereby  and  all  other  monies  form-  j^  .       ^ 
ing  part  of  my  estate,  pay  my  funeral  and  testamentary  bequest  of 
expenses  (b)  and  debts  and  the  legacies  other  than  specific  J^^^^nal 
hereby  bequeathed   and    the    legacy    duty  on   legacies  ©state  to 
bequeathed  free  of  duty;  and  shall  invest  the  residue  of  trust  for 
the  said  monies  in  any  of  the  investments  for  the  time  ooaveraion; 
being  authorised    by  law  for  the  investment  of   trust  j^a^^^es; 
monies  (c) ;  and  may  vary  such  investments  at  discretion ;  _to  invest 

reeddue; 

jointly.    See  Be  McOraih,  [1892]  2  Ch.  496;  [1893]  1  Ch.  143.  ^^f^^ 
The  statutory  rights  of  the  mother  will  not  be  interfered  with  by 
the  Court  nnlees  the  welfare  of  the  infant  children  requires  it. 
Be  X,  [1899]  1  Ch.  626. 

(o)  The  estate  duty  payable  under  the  Finance  Act,  1894,  upon 
the  personal  estate  passing  to  the  executor  as  such,  being  analogous 
to  the  old  probate  duty,  is  payable  out  of  the  general  residuary 
personal  estate  and  specific  and  pecuniary  legatees  bear  no  part  of 
it :  see  ^  WebheVy  [1896]  1  Ch.  914. 

{h)  *'  Testamentary  expenses"  include  all  expenses  necessary  to 
obtain  an  effectual  grant  of  probate  {Be  Clemow,  [1900]  2  Ch.  182), 
and  therefore  the  estate  duty  on  all  property  which  passes  to  the 
executor  in  that  character ;  but  not  estate  duty  in  respect  of  real 
estate  {Be  Sharman,  [1901]  2  Ch.  280),  nor  settlement  estate  duty 
{Be  King,  [1904]  1  Ch.  363).  The  decisions  are  conflicting  as  to 
whether  the  expression  covers  the  estate  duty  in  respect  of  appointed 
funds.    See  Be  Feameides,  [1903]  1  Ch.  250,  and  cases  there  cited. 

(c)  Other  powers  of  investment  will  be  found  fiupra,  pp.  452 — 454. 
36(2) 
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Pbeoedsnt 
CXL. 

nr  FAvouB  OP 

WIFBAHB 

—to  pay 
income  to 
wife  for  life ; 

— and  after 
her  death  for 
children; 


Clause 
substitnting 
issue  of  child 
predeceasing 
testator. 


AND  shall  pay  the  inoome  of  the  said  residxiaiy  monies 
and  investments  to  my  said  wife  during  her  life,  ahd 
after  her  death  shall  hold  the  same  and  the  inoome 
thereof  in  trust  for  all  my  children  or  any  my  diild 
who,  being  sons  or  a  son,  attain  the  age  of  twenty-one 
years,  or,  being  daughters  or  a  daughter,  attain  that 
age  or  marry,  and  if  more  than  one  in  equal  shares  (a) : 

(a)  This  trust  for  children,  as  a  class,  includes  only  cbUdren 
Hying  at  the  testator's  death,  and  therefore  would  not  giye,  under 
sect.  33  of  the  Wills  Act  (1  Vict,  c  26),  any  share  to  a  child  pre- 
deceasing the  testator,  but  leaving  issue  living  at  the  teetator^s 
death.    See  1  Jarman,  Wills,  vol.  i.,  5th  ed.,  p.  322. 

A  will  of  this  kind,  simply  dividing  the  testator's  property  among 
his  children  equally,  will  most  frequently  be  made  while  the 
children  are  all  yoimg.  In  such  case,  any  provision  for  the  event 
of  a  child  dying  before  the  testator  and  leaving  issue  may  be  pro- 
perly omitted,  since  the  contingency  is  remote,  and  it  may  reason- 
ably be  assumed  that  the  testator,  if  he  liyes  till  his  children  grov 
up,  will  reyise  his  will.  But  when  such  a  will  is  made  in  f  ayour  of 
adult  children,  some  proyision  for  the  above  contingency  may  often 
be  desirable.  Such  provision  may  be  made  by  framing  the  trost 
for  children,  either  so  as  to  substitute  the  children  of  any  child 
predeceasing  the  testator  for  such  child,  or  so  as  to  include,  in  the 
class  of  children,  those  predeceasing  the  testator  and  leaving  issae 
living  at  his  death  (see  Precedents  CXLT.  and  CXLII.,  infra), 
Altematiyely  the  children  of  a  deceased  child  may  be  substituted 
by  a  separate  clause : — 

"  Provided  always,  and  I  declare,  that  if  any  child  of 
mine  shall  die  in  my  lifetime  leaving  issue  in  existence 
at  my  death,  the  issue  in  existence  at  my  death  who 
being  male  attain  the  age  of  twenty-one  years,  or  being 
female  attain  that  age  or  many,  of  each  child  of  mine 
so  dying  shall  take  by  substitution  as  tenants  in  common 
in  equal  shares  per  stirpes  if  more  than  one,  the  share  in 
my  residuary  estate  which  such  child  of  mine  would  have 
taken  under  the  trust  in  that  behalf  hereinbefore  declared 
had  he  or  she  survived  me." 


Where  it  is  desired  that  the  share  of  a  child  dying  in  the  testa- 
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PBOviDBD  that  my  truetees  may  after  the  death  of  my    Pbeokdknt 
said  wife  or  previously  thereto  with  her  oonsent  in  writing        ^^^' 
raise  any  part  or  parts  not  exceeding  one  half  of  the   infayoueof 
then  expectant  presumptive  or  vested  share  or  fortune  of     oniLDKmr. 
any  child  and  apply  the  same  for  his  or  her  advancement  p^ver  of  ad- 
or  benefit  (a) :  And  if  there  shall  be  no  child  of  mine  vanoement. 

tor's  lif etLme  leaving  issue  shall  go  to  his  legal  personal  represen- 
tatiyes,  the  foUowing  form  may  be  used : — 

"  Provided  always,  and  I  declare,  that  if  any  child  Cflauaa 
of  mine  shall  die  in  my  lifetime  leaving  issue  in  existence  repiwOTib^? 
at  my  death,  the  share  in  my  residuary  estate  which  such  ^^  ®*  ®^ 
child  would  have   taken  imder    the  trust  hereinbefore  testator 
declared,  had  he  or  she  survived  me,  shall  devolve  on  his  ^^^  ^*^®- 
or  her  representatives  as  part  of  his  or  her  personal  estate 
in  the  same  manner  as  if  he  or  she  had  survived  me  and 
died  immediately  after  me." 

(a)  As  to  the  omission  of  the  maintenance  and  accumulation 
clauses,  and  the  statutory  provisions  for  that  purpose,  see  eupra, 
p.  448,  n.  (6).  The  forms  formerly  in  use  in  wills  are  subjoined  to 
be  inserted  when  this  is  desired : — 

*'  And  I  HEBEBT  DECLAEE  that  my  trustees  shall  after  the  death  Maintenance 
[or  second  marriage]  of  my  said  wife,  [which  shall  first  happen,]  !^  *°^'^^" 
apply  the  whole,  or  such  part  as  they  shall  think  fit,  of  the  annual 
income  of  the  share  or  fortune  to  which  any  child  shall,  for  the 
time  being,  be  entitled  in  expectancy  imder  the  trusts  hereinbefore 
declared,  for  or  towards  the  maintenance  or  education  of  such 
child,  either  directly,  or  by  paying  the  same  for  such  purpose  to 
his  or  her  guardians  or  guardian,  without  seeing  to  the  application 
tiiereof ;  Aio)  shall^  during  such  suspense  of  absolute  vesting, 
accumulate  the  residue  (if  any)  thereof  in  the  way  of  compoimd 
interest,  by  investing  the  same,  and  the  resulting  income  thereof, 
in  or  upon  any  such  stocks,  funds,  shares,  or  securities  as  are  here- 
inbefore mentioned,  for  the  benefit  of  the  person  or  persons  who, 
under  the  trusts  herein  contained,  shall  become  entitled  to  the 
principal  fund  from  which  the  same  respectively  shall  have  pro- 
ceeded, as  or  by  way  of  an  accretion  to  the  capital  of  the  same 
fond,  but  with  power  for  my  trustees  to  resort  to  the  accumula- 
tions of  any  preceding  year  or  years,  and  apply  the  same  for  or 
towards  the  maintenance  or  education  of  the  child  for  the  time 
being  presumptively  entitled  to  the  same  respectively." 
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PBBCEDBirp    living  at  my  death,  who  being  a  son  attains  the  age  of 

'       twenty-one  years,  or  being  a  daughter  attains  that  age  or 

m  PAvouB  OF  marries,  then,  from  and  after  the  death  of  my  said  wife, 

WIFE  AH^  V  ' 

oHiLDBEN.     and  suoh  default  or  failure  of  children,  the  said  monies 
Digpogition      ^^^  investments   and  the   income  thereof,  or  so  mudi 
i^.^*aultof    thereof  respectively  as  shall  not  have  become  vested  oi 
entitled  under  been  applied  under  any  of  the  trusts  and  powers  hereiii 
^preceding  contained  or  by  statute  implied,  shall  be  held  in  trust  for 
—in  favour  of  ^uch  of  my  brothers  and  sisters  Kving  at  my  death,  and 
^^^^^'IS^    for  such  of  the  issue  living  at  my  death  of  any  of  my 
their  issue       brothers  and  sisters  who  may  have  died  in  my  lifetime, 
per  stirpes.      j^g  respectively  being  male  attain  the  age  of  twenty-one 
years,  and  being  female  attain  that  age  or  marry,  and  if 
more  than  one  as  tenants  in  common  in  equal  shares  per 
Power  to         stirpes  (a) :  Provided  also  that  my  trustees  may  wholly 
oaav^on.      ^^  partially  postpone  the  said  sale,  conversion,  and  collec- 
tion so  long  as  they  shall  deem  proper  [my  real  estate 
being  nevertheless  considered  as  personalty  from  my  death] 
and  may  during  such  postponement  [manage  and  let  for 
any  term  of  years  at  rack  rent  my  real  and  leasehold 
estates  and]  make  any  outlay  which  they  may  consider 
proper  for  the  benefit  or  in  respect  of  my  [real  and  per- 
sonal] estate :  But  the  net  income  produced  during  any 
such  postponement,  from  aU  or  any  part  of  my  estate 
howsoever  invested  and  of  whatsoever  description,  shall 
as  from  my  death  be  applicable  as  income,  and  no  pro- 
perty not  actually  producing  income  shall  be  treated  as 
producing  or  entitling  anyone  to  receipt  of  income.    In 

WITNESS,  &o. 

(a)  If  the  testator's  children  are  niuneroiLs,  the  bequest  in  defKoU 
of  children  will  probably  be  omitted. 
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CXLI. 

"Will  of  Ebal  and  Personal  Estate  for  the  Benefit  of    Pbecedent 
the    Tedatwh  Wife    during    Widowhood,  and    Chil-       ^f^^* 
DREN.    Settlement  o/"  Daughters'  Shares  and  other  in  favoub  of 

irROVISIONS  (fl).  WIDOWHOOD, 

AKDCHILDBBNy 

1}  A.  B.,  of,  &0.,  HEREBY  revoke  all  testamentary  instru-   ^^^^^^' 
ments  heretofore  made  by  me,  and  degij^re  this  to  be  my    daxjohtbbs' 
last  will  (6).    I  appoint  X,,  of,  Ac,  T.,  of,  &c.,  and  Z.,     aototheb 
of,  &o.  (hereinafter  called  my  trustees),  to  be  the  executors    rao^Mio^^a- 
of  this  my  will  (c),  and  to  be  the  trustees  of  this  my  will  Kevooation 
for  the  several  purposes  hereinafter  expressed  or  referred  ^  ^"^'Z^ 
to  [and  guardians  (ei^)  of  my  infant  children].    And  I  of  executors, 
DECLARE  that  all  the  trusts,  powers,  and  authorities  and  ^^^^iana^ 
indemnities  by  this  my  will  vested  in,  or  given  to  or  pro-  Declaration  as 
vided  for  my  trustees,  shall  respectively  devolve  upon  and  *^  devolutioii 
be  exerciseable  by  and  available  for  the  survivors  and  trostees  (<?}. 
survivor  of  them  and  the  executors  or  administrators  of 
such  survivor  and  other  the  trustees  or  trustee  for  the  time 
being  of  this  my  wiU.    I  bequeath  to  my  wife  C.  B.  all  ^^^  *©  'wife 
my  watches,  jewels,  ornaments  of  the  person,  and  wearing  goods,  fumi- 
apparel,  and  all  my  plate,  plated  articles,  furniture,  linen,  J^i^jj^ 
glass,  china,  pictures,  prints,  objects  of  virtu  or  curiosity,  and  about 
musical  instruments,  books,  and  other  articles  of  household  *  ^'^^ 
use  or  ornament,  horses,  carriages,  saddlery,  harness  and 
stable  furniture,  live  and  dead  stock,  tools,  implements,  and 
utensils,  and  wines,  liquors,  household  stores  and  provisions 
[which  respectively  shall  at  my  death  be  in  or  about  or 

(a)  This  is  a  fall  foim  adapted  (it  is  conceived)  for  ordinary  use, 
but  to  be  compared  with  the  last  Precedent. 

(6)  See  n.  (6),  on  p.  562,  twpra, 

(c)  See  n.  (c),  on  p.  562,  «t*pro. 

((f)  See  n.  (d),  on  p.  562,  m^a. 

(e)  This  clause  should,  it  is  thought,  be  inserted  as  a  general 
rale,  though,  perhaps,  not  essential.  See  the  Conv.  Act,  1881 
(App.  IV.,  infra\  s.  30,  and  the  Trustee  Act,  1893  (App.  XV., 
t»/m),  8.  22. 
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Pbeosdsnt 
CXLI. 

IN  PAVOUB  OP 

"WIFE  DUBHrO 

"WIDOWHOOD, 

AND  OHILD&BN, 

WITH  BBTTLE- 

KENTOF 

DiiUOHTBBS' 


AND  OTHEB 
PE0YI8I0NS. 

Bequest  of 
pecuniary 

16^^60  to 

wife  (to  be 
paid  inline- 
oiately), 
exeoutors, 
and  Bervanti. 

General 
devise  of  real 
and  personal 
estate  in  trust 
for  sale  and 
oonversion 
into  money ; 


— and  out  of 
the  money 
produced  by 
the  real  and 
personal 
estate, 


belonging  to  my  dwelling-house  known  as ,  or  other 

my  usual  place  of  residence  at  my  death  or  the  out- 
buildings or  grounds  thereof].  I  bequeath  the  following 
pecuniary  legacies  (that  is  to  say) :    To  my  said  wife 

^6 to  be  paid  to  her  within  one  month  after  my  deatiu 

To  each  of  my  trustees  who  shall   prove  this  my  will 

£ ;  AND  TO  each  of  my  domestic  [and  outdoor]  serrants 

who  shall  have  been  in  my  service  for  not  less  than  two 

years  £ free  of  legacy  duty  {a)  and  in  addition  to  any 

wages  due  to  him  or  her.  I  devise  and  bequeath  all 
my  real  and  personal  estate  whatsoever  (except  what  I 
otherwise  dispose  of  by  this  my  will,  or  any  oodioil 
hereto)  unto  and  to  the  use  of  my  trusteeSy  their  heirSy 
executors,  and  administrators  respectively,  aooording 
to  the  nature  and  tenure  thereof,  upon  trust  that  my 
trustees  shall  sell,  call  in,  and  collect,  or  otherwise  con- 
vert into  money  such  parts  of  the  premises  as  shall  not 
consist  of  ready  money  [but  as  to  reversionary  property 
not  until  it  shall  fall  into  possession,  unless  it  shall 
appear  to  my  trustees  that  the  capital  of  the  trust  estate 
will  be  injured  by  deferring  the  sale,  or  that  for  any 
other  reason  an  earlier  sale  is  desirable];  and  shall, 
out  of  the  monies  to  arise  from  such  sale,  calling  in, 
collection,  and  conversion,  and  the  ready  money  of  which 

(a)  Small  legacies  to  servants  are  generally  intended  to  be  free 
from  duty.  The  exemption  from  duty  of  legacies  under  20^.  was 
abolished  by  sect.  42  of  the  Customs  and  Inland  Bevenue  Act,  1881 
(44  Yict.  c.  12).  It  may  often  be  convenient  to  deal  witii  the 
legacy  duty  by  a  general  clause,  as  on  p.  563,  supra;  and  occasion- 
ally to  deal  with  aU  the  duties  in  a  similar  manner,  as,  e.g., 
^^1  declare  that  the  estate,  settlement  estate,  legacy,  and 
succession  duties  and  other  death  duties  (if  any)  payable 
at  my  death  in  respect  of  any  and  every  part  of  my  estate, 
or  the  disposition  thereof  contained  in  this  my  will,  shall  be 
considered  as  part  of  my  testamentary  expenses,  and  be 
paid  accordingly.'*  See  n.  (6)  on  p.  668,  supra.  There  is  no 
settlement  estate  duty  when  the  only  life  interest  is  that  of  the 
wife.    Finance  Act,  1894,  s.  5  (1)  (a). 
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I  shall  be  possessed  at  my  death,  pay  my  funeral  and    Fbbcsdent 
testamentary  expenses  and  debts,  and  the  legacies  other 
than  speoifio  bequeathed  by  this  my  will  or  any  codicil  p^j^^Q^Boy 
hereto,  and  the  legacy  duty  on  legacies  bequeathed  free    widowhood, 
of  duty  (a) ;  and  shall  invest  the  residue  of  the  said  ^^^^™^"^> 

WITH  SBCTLB* 

monies  in  the  names  or  under  the  legal  control  of  my      xentof 

trustees  in  any  of  the  public  stocks  or  funds  or  Govern-  ^^^^^ 

ment  securities  of  the  United  Kingdom  or  India,  or  any  and  otheb 
colony  or  dependency  of  the  United  Kingdom,  or  upon 


freehold,    copyhold,    leasehold,  or    chattel    securities  in  f^J|^^^ 
England  or  Wales,  or  in  or  upon  the  shares,  stocks,  teetamentoy 
debentures,  mortgages,  or  securities  of  any  company  or  Sb^^d 
corporation  or  body  or  authority,  whether  commercial,  J^^^®*1^^ 
municipal,  county,  local    or    otherwise,  in  the    United  residue. 
Kingdom  or  India  or  any  colony  or  dependency  of  the 
United  Gangdom,  but  not  in  any  other  mode  of  invest- 
ment (b) ;  and  may  vary  the  said  stocks,  funds,  shares,  Power  to 
and  securities  at  their  discretion;    and  shall   pay  the  ^J^^^tg^ 
income  of  the  said  trust  monies,  and  of  the  investments  Trust  to  pay 
for  the  time  being  representing  the  same,  to  my  said  ^i??S™®*^ 

(a)  The  following  clause  may  be  here  inserted  (when  there  is 
real  estate)  to  avoid  the  operation  of  the  Customs  and  Inland 
Revenue  Act,  1888  (51  Yict.  c.  8),  s.  21,  which,  however,  is 
not. of  80  much  importance  as  formerly,  the  duties  under  it  being 
generally  covered  by  the  estate  duty  payable  under  the  Finance 
Act,  1894.  That,  however,  may  not  always  be  the  case  as  to 
settled  properties.  See  sect.  5  (2)  of  the  last-mentioned  Act: — 
"but  SO  nevertheless  that  such  legacies  and  duty  shall 
be  borne  and  paid  primarily  by  and  out  of  my  per- 
sonal estate,  and  that  my  funeral  and  testamentary 
expenses  and  debts  shall  be  borne  and  paid  primarily 
out  of  the  proceeds  of  sale  of  my  real  estate,  such  proceeds 
of  sale  and  personal  estate  being  marshalled  so  as  to  give 
effect  to  this  provision." 

(6)  Other  powers  of  investment  will  be  found  mpra,  pp.  452—464. 
The  words  ''in  the  names  or  under  the  legal  control  of  my 
trustees  "  will  be  omitted  if  the  clause,  tw/ra,  allowing  contributory 
mortgages  is  inserted. 
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WILLS. 


Fbbobdbht 
CXLI. 

IN  FAVOTTB  OF 
WIFE  DUBOVa 
WIDOWHOOD, 
▲KDOHILDBEN, 
WITH  SETTLE- 
MENT OF 
DAUOHTEBS* 

BHAILE8, 
AND  OTHEE 
PBOYISIONB. 

wife  dxirinff 
widowhood; 

— and  after- 
wards to  hold 
the  funds  in 
trust  for 
testator's 
issue; 
as  his  wife 
shall  appoint ; 

— and,  in 
default  of 
appointment, 

in  trust  for  all 
his  children 
who  being 
sons  attain 
twenty-one, 
or  being 
daughters 
attain  that 
age  or  marry. 

Hotohpot 
dause. 


wife  during  her  widowhood:  and  after  her  death  or 
marriage,  shall  hold  the   said  trust    premises  aad  the 
income  thereof,  [In  tkust  for  all  or  any  of  my  issue  (a), 
and  in  such  manner  and  form  in  every  respect,  as  my 
said  wife  shall,  so  long  as  she  shall  remain  unmamed, 
by  deed,  or  will,  or  codicil  appoint ;  and  in  default  of, 
and  subject  to,  any  such  appointment,]  In  trust  for  all 
my  children,  or  any  my  child,  who  being  sons  or  a  son 
shall  [have  attained  or  shall]  attain  the  age  of  twenty- 
one  years,  or  being  daughters  or  a  daughter  shall  [have 
attained  or  shall]  attain  that  age  or  [shall  have  married 
or  shall]  marry,  and  if  more  than  one  in  equal  shares  {b) : 
[Provided  always,  that  no  child  who  or  whose  issue 
shall  take  any  part  of  the  said  premises  under  any  sudi 
appointment  as  aforesaid  shall,  in  default  of  appointment 
to  the  contrary,  be  entitled  to  any  share  of  the  unappointed 
part  of  the  said  premises,  without  bringing  the  share 
appointed  to  him  or  her,  or  his  or  her  issue,  into  hotdi- 
pot] ;  Provided  always  and  I  declare  that  as  to  every 
daughter  of  mine  living  at  my  death  who  [shall  have 
attained  or]  shall  attain  the  age  of  twenty-one  years  ot 
[shall  have  married  or]  shall   many,  the  share  herein- 
before provided  for  such  daughter,  in  the  said  residuaiy 
monies  and  the  investments  representing  the  same  shall 
(subject  and  without  prejudice  to  the  preceding  tnuts 
and  powers  including  the  power  of  varying  investments 
[and  the  power  of  appointment  hereinbefore  given  to  my 


(a)  See  n.  (c)  on  p.  446,  supra.  The  following  addition  at  thifl 
point  may  generally  be  made  with  advantage : — 

'^  if  more  than  one  in  such  shares  and  with  such  execu- 
tory or  other  trusts  and  powers  of  advancement  (either  over- 
reaching her  interest  or  not),  and  other  powers  exeroiseaUe 
at  the  discretion  of  the  donees  or  donee  or  otherwise,  and 
provisions  of  any  description  for  their  respective  benefit, 
and  generally  in  such  manner,''  &c. 

(6)  See  p.  664,  supra,  n.  (a),  and  pp.  573.  588,  n^ra. 


Digitized  by 


Googk 


WILLS.  571 

said  wife]  and  to  the  deduotion  and  payment  thereout  Fbbobdxst 

of  the  settlement  estate  duty  becoming  payable  on  the  * 

principal  value  thereof  (a) )  be  held  by  my  trustees  upon  "^'^^^^  ^^ 

the  trusts  and  with  and  subject  to  the  powers  and  pro-  widowhood, 

Tirions  hereinafter  declared  and  contained  concerning  the  t^^l^^ii^?* 

o  WITH  SETTLB- 

8ame(6),  (that  is  to  say)  upon  trust  to  pay  the  income  kxwtof 

thereof  to  such  daughter  during  her  life,  and  so  that  ^^^^ 

whilst  under  coverture  the  same  shall  be  for  her  separate  ^^^  otsbm 
use  without  power  of  anticipation,  And  after  the  death 


of  such  daughter  (as  to  both  capital  and  income),  in  ^^JJlhtere' 
TRUST  for  all  or  any  of  her  issue  (c),  in  such  manner  and  shares, 
form  in  every  respect  as  she  shall  by  deed,  or  will,  or  Trusts  ^o' the 
codicil  appoint,  and  in  default  of  and  subject  to  such  moometothe 
appointment  in  trust  for  all  or  any  the  children  or  child  terstol^^" 
Uving  at  my  death  or  bom  afterwards  of  such  daughter,  On  their 
who  being  sons  or  a  son  attain  the  age  of  twenty-one  deat^the 
years,  or  being  daughters  or  a  daughter  attain  that  age  or  their  shares 
marry,  and  if  more  than  one  in  equal  shares :  Provided  for^Sr*"^ 
ALWAYS,  that  no  child  of  such  daughter,  who  or  whose  respective 
issue  shall  take  any  part  of  the  same  share  under  any  ghaU  appoint. 
SQoh  appointment  as  last  aforesaid,  shall  in  default  of  And  in  default 
appointment  to  the  contrary  be  entitled  to  any  share  in  ment^^tost 
the  unappointed  part  thereof  without  bringing  the  share  *or  their  chil- 
appointed  to  him  or  her,  or  his  or  her  issue,  into  hotch-  attain  twenty- 
pot;  And  if  there  shall  be  no  child  liying  at  my  death  or  ^®»  St^^ 
bom  afterwards  of  such  my  daughter,  who  being  a  son  marryeqnally. 

Hotohpot 
danse. 

(a)  This  duty  is  not  a  testamentary  expense  (Be  King^  [1904] 

1  Ch.  363),  and,  in  the  absence  of  an  express  provision  to  the  con- 
trary, falls  upon  the  settled  property  by  virtue  of  the  Finance  Act, 
1896,  8. 19.  As  to  what  amoimts  to  such  a  provision,  see  Re  LewUy 
[1900]  2  Ch.  177;  Re  Maryon-Wihon,  ib.  565;  Re  Pimm,  W.  N. 
1904, 135.  The  duty  is  payable  on  property  settled  contingently, 
and  sect  19  applies  to  this  case  {Re  Duke  of  St.  Albans,  [1900]  2  Oh. 
873). 

(b)  The  object  of  these  words  is  to  show  that  the  subsequent 
powers  and  provisions  concerning  daughters'  shares,  as  well  as  the 
trosts,  are  to  take  effect  subject  to  the  prior  interests  and  powers. 

(c)  See  n.  (a)  on  p.  570,  supra. 
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Fbbobdbnt  attains  the  age  of  twenty-one  years,  or  being  a  daughter 

^  attains  that  age  or  marries,  then  after  the  death  of  such 

PTFAvouB  OF  mj  daughter,  and  such  default  or  failure  of  her  chiUreo 

WIDOWHOOD,  (ftud  subject  to  the  trusts,  powers  and  provisions  h^ein 

AWDcmLDKEN,  contained  or  by  statute  implied),  my  trustees  shall  hold 

WITH  8BTTLE-  "'  r  fi        J 

KENT  OF  the  share  of  such  my  daughter,  and  the  income  and 

^^*!^^  accumulations  of  the  income  thereof  in  trust  for  suoh 


AND  oTHEB    persou  or  persons  and  for  such  purposes  as  she  shall  by 
deed,  or  will,  or  codicil  appoint ;  And  in  de&nlt  of  and 


^f  ^idren      Subject  to  such  appointment  aj3  well  the  original  share  of 

entitled,  the     such  daughter  as  any  share  or  shares  which  may  aoome  to 

daughter's       ^^^  under  the  present  provision  or  any  other  provision  of 

^^  *<>  fif^      accruer  herein  contained,  shall  (subject  as  aforesaid)  aoonie 

appoint.  by  way  of  addition  to  the  shares  or  share  of  my  other 

And  in  default  children  or  child  living  at  my  death,  who  being  sons  or  a 

m^t  to"' "      'son  attain  the  age  of  twenty-one  years,  or  being  daughters 

aoorue  to         qj  a  daughter  attain  that  age  or  marry,  equiJly  between 

such  shares  if  more  than  one,  and  so  that  eveory  such 

addition  to  any  share  shall,  as  from  the  time  of  its  aoomer 

thereto,  follow  the  destination  of  the  share  to  which  it  shall 

so  be  added,  and  be  for  all  purposes  inseparably  blended 

Power  for       therewith  (a).    Provided  always,  that  every  daughter  of 

to  gfve  life      mine  living  at  my  death  may  by  deed  executed  in  contem- 

^*^**  *° .    plation  of  her  marriage  (though  an  infant),  or  by  will  or 

tive  husbands,  oodicil  appoint,  that  all  or  any  part  of  the  income  of  her 

original  and  accruing  share  or  shares  shall  from  and  after 

her  death  be  pud  to  any  husband  who  may  survive  her, 

for  his  life  or  any  less  period  with  or  without  restriction, 

(a)  The  following  is  an  alternative  form — 

In  default  of        "  Be  HELD  IN  TRUST  for  suoh  pcTSon  or  pcTsons  as  Under 

api^mtment    ^^  statutes  for  the  distribution  of  the  effects  of  intestates 

statutory  next  would  have  become  entitled  thereto  at  the  death  of  such 

to  exciiSe^     daughter  had  she  died  possessed  thereof  as  part  of  her 

husband.         personal  estate,  intestate,  and  without  having  been  married, 

such  persons,  if  more  than  one,  to  take  as  tenants  in  common 

in  the  shares  in  which  they  would  have  taken  under  the 

same  statutes." 
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and  any  interest  so  appointed  shall  take  effect  in  priority  Pbegbdest 

to  the  interests  of  her  issue,  but  subject  and  without  pre-  CXLI. 

judioe  to  the  trusts  and  powers  preceding  her  own  interest,  in  pavottb  of 

Pboyidbd  always,  that  as  to  every  daughter  of  mine  ^JSotoood^ 

dying  in  my  lifetime  leaving  children  or  a  child  living  at  ^^c™^«g^» 
my  death,  the  original  and  accruing  share  or    shares      kemtof 

herein  provided  for  her  in  the  event  of  her  being  living  at  i^^^Qhtebb' 


my  death  shall  be  held  upon  the  trusts  and  with  and    and  other 
subject  to  the  powers  and  provisions  upon,  with  and    ^^^^^^^^^• 


subject  to  which  the  same  would  under  this  my  will  have  f^"?*^ 
been  held  if  such  daughter  had  survived  me,  and  died  dying  in 
immediately  afterwards,  having  by  will  appointed  that  ^^^e^ 
the  income  of  the  same  share  or  shares  should  be  paid  ^®*7|^^|?°®» 
to   her    surviving    husband    (if    any)   during    his    life,  ifthejhad 
Pbovidbd  always,  that  as  to  every  son  of  mine  attaining  J^^ 
the  age  of  twenty-one  years  (6),  and  dying  in  my  lifetime,  scares  of  sons 
leaving  children  or  a  child  living  at  my  death)  as  well  the  dying  in 
original  as  the  accruing  share  or  shares  herein  provided  time,  to  be  in 
for  such  son  in  the  event  of  his  being  living  at  my  death  ^*^'  ^^ 
in  the  said  residuary  monies  and  the  investments  repre-  in  default  to 
senting  the  saine,  shall  (subject  and  without  prejudice  to  J^^haree. 
the  preceding  trusts  and  powers,  including  the  power  of 
varying  investments  [and  the  power  of  appointment  here- 
inbefore given  to  my  said  wife])  be  held  in  trust  for  all  or 
any  his  children  or  child  living  at  my  death,  who  being 
sons  or  a  son  attain  the  age  of  twenty-one  years,  or  being 
daughters  or  a  daughter  attain  that  age  or  marry,  and  if 
more  than  one  in  equal  shares,  and  in  default  of  any  such 
child  shall  accrue  by  way  of  addition  to  the  shares  or 

(a)  This  dause  and  that  immediately  following  are  required, 
because  the  testator's  children  take  as  a  class,  so  as  to  exclude 
children  predeceasing  him.    See  p.  564,  Bu^a^  n.  (a). 

(6)  If  it  is  desired  to  let  in  children  of  a  son  dying  in  the 
testator's  lifetime  under  twenty-one  and  leaving  issue,  the  words 
^  attaining  the  age  of  twenty-one  years  "  will  be  omitted 
here,  and  inserted  after  the  words  ^'  in  the  event  of  his  being 
living  at  my  death.'' 
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Pbbobdent 
CXLI. 

IS  FAVOUB  OF 

WIPE  DXTBINa 

WIDOWHOOD, 

AKDOHILDBBN, 

WITH  BEfTSLE' 

ICBNTOV 

DAUaHTSBS' 

SHABBS, 
AJn>  OTHBB 
PB0YI8I0KS. 

Power  of 
adyanoement. 


ProTiflo  that 
aooamulatioii 
of  minorities 
shall  be 
capital. 


Married 
female  infants 
to  be  com- 
petent to  give 
a  discharge 
for  the  in- 
come of  their 
respeotiye 
shares. 


Ultimate  trust 


share  of  my  other  children  or  child  living  at  my  desHi, 
who  being  sons  or  a  son  attain  the  age  of  tw^ity-one 
years,  or  being  daughters  or  a  daughter  attain  that  age  oar 
marry,  equally  between  such  shares  if  more  than  (me  and 
so  that  every  such  addition  to  any  share  shall,  as  from  the 
time  of  its  accruer  thereto,  follow  the  destination  of  the 
share  to  which  it  shall  be  so  added  and  be  for  all  purposes 
inseparably  blended  therewith.  Pkovided  always,  that 
my  trustees  may  raise  any  part  or  parts  not  exceeding  in 
the  whole  a  moiety  of  the  expectant  or  presumptive  (ff 
vested  share  or  portion  for  the  time  being  of  any  child 
[other  than  a  daughter]  or  grandchild  of  mine,  under  anj 
of  the  trusts  of  this  my  will,  and  pay  or  apply  the  same 
for  the  advancement  {a)  or  benefit  of  such  child  or  grand- 
child in  such  manner  as  my  trustees  shall  think  fit,  pro- 
vided that  during  the  pendency  or  contingency  of  any 
prior  life  or  other  interest  the  exercise  of  such  power  of 
advancement  be  with  the  consent  in  writing  of  the  person 
or  persons  entitled  thereto.  Provided  always,  that  accu- 
mulations arising  during  the  minority,  or  minority  and 
discoverture  as  the  ease  may  be,  of  any  child  of  mine, 
or  any  grandchild  of  mine,  from  the  income  of  his  or 
her  share  or  portion,  and  not  applied  for  his  or  her  benefit 
xmder  the  statutory  power  in  that  behalf,  shall  form  an 
accretion  to  the  capital  of  such  share  or  portion,  so  as  to 
be  blended  and  devolve  along  with  the  same.  Provided 
ALSO,  that  the  receipt  of  any  daughter  or  granddaught^  of 
mine  who  shall  have  married  or  shall  marry  under  the  age 
of  twenty-one  years  shall,  notwithstanding  her  in&nqr, 
be  a  sufficient  discharge  for  the  income  of  or  arising 
from  her  share  or  portion  after  her  marriage,  and,  except 
as  regards  any  such  daughter,  for  accumulations  thereof 
previously  arisen  (b).    And  if  the  said  residuary  monies 


(a)  See  supra,  p.  665,  n.  (a). 

(6)  If  it  is  intended  that  a  daughter  who  attains  twenty-one  or 
marries  shall  take  the  accunmlations  in  respect  of  her  share,  this 
must  be  provided  for.     See  He  Boidhyy  W.  N.  1904,  171. 
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and  the  inyestments  representing  the  same  shall  not  (as  to  Pbegsdxrt 

the  whole  or  any  part  thereof)  become  absolutely  vested  ' 

mider  the  trusts  hereinbefore  declared,  then  subject  and  "J;f^^^^' 

without  prejudice  to  those  trusts,  and  after  the  failure  or  widowhood, 

determination  thereof,  the  same  monies  and  investments  ^^^.^^^H^' 

'                    ^  WITH  SETTLE- 

and  the  income  and  accumulations  thereof,  or  so  much  there-  hbut  of 

of  respectively  as  shall  not  have  become  vested  or  been  ^^^^^ 

applied  imder  any  of  the  trusts  and  powers  hereinbefore  ^^  (yrExs, 
declared  and  contained,  or  by  statute  implied  shall  be  held 


m  TRUST  for  ,  his  executors,  administrators,  and  ^iBtfor*^ 

assigns  (a).    Provided  always  and  I  hereby  declare  that  testator's 
my  trustees  may  postpone  the  sale,  conversion,  and  collec-  ^^^^  ^ " 
tion  of  all  or  any  part  or  parts  of  my  said  real  and  personal  postpone  sale 
estate  respectively,  as  long  as  they  [in  their  absolute  and  ^n^^^i^" 
irresponsibledisoretion]  shall  deem  proper,  [notwithstanding  ^^  personal 
that  the  result  of  such  postponement  maybe  to  injure  or  pre-  direction  as 
judice  some  or  one  of  the  persons  beneficially  interested  (6)],  J^^^" 
but  my  real  estate  shall  be  considered  as  personalty  from  income, 
the  time  of  my  death,  and  during  such  postponement  my 
trustees  may  manage  and  cultivate  my  real  and  leasehold 
estates,  and  exercise  over  and  in  relation  thereto  all  such 
powers  of  or  with  reference  to  leasing  eis  a  tenant  for  life 
thereof  might  exercise  under  sects.  6  to  13  (both  inclusive) 
of  the  Settied  Land  Act,  1882,  and  the  Settied  Land 
Acts,   1889  and  1890  {c),  and  may  make   out  of    the 
income  or  capital  of  my  real  and  personal  estate  any 
outlay    which   my    trustees    may    consider    proper    for 
improvements,  repairs,  insurance,  calls  on  shares,  pre* 
miums  on  policies,  or  otherwise  for  the  benefit  or  in 
respect  of    my  real   and   personal   estate  (d).      And  I 

(a)  See  other  forms  of  ultimate  trusts,  pp.  565,  566,  stipraf  and 
p.  583,  infra.  Probably  no  such  trust  would  be  required  in  the 
present  will. 

(6)  See  Be  Crowther,  [1895]  2  Ch.  56;  i&5  Smith,  [1896]  1  Ch. 
171.  And  as  to  the  power  generally,  RcwlU  v.  Bebh,  [1900]  2  Ch.  107. 

(f)  See  p.  547,  n.  (c),  supra, 

\d)  Re  Lord  de  Tahley,  31  L.  J.  (N.  C.)  638 ;  75  L.  T.  N.  S.  328  ; 
W.  N.  1896,  162 ;  and  Re  Bellinger,  [1898]  2  Oh.  534.    It  is  con- 
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Pbboedbivt 
CXLI. 

IN  FAYOim  OF 

WIFB  DXTBINa 

"WIDOWHOOD, 

AMD  OHILDBBy, 

WITH  8BTTLB- 

XBNTOV 

DAU0HTRB8' 


AND  OTHSB 
PBOYISIOZra. 


Power  to 


Deviaeof 


DECLARE  that  the  net  rents  and  profits  or  other  income 
prodnoed  from  every  or  any  part  of  my  real  or  personal 
estate,  previously  to  the  conversion  or  collection  thereof, 
shall  be  applied  in  the  same  manner  in  all  respects  as  if 
the  same  were  income  arising  from  investments  herein** 
before  authorised,  and  that  all  income  prodnoed  from  my 
estate  in  its  actual  condition  for  the  time  being,  whether 
consisting  of  property  or  investments  of  an  authorised  or 
of  an  unauthorised  description,  and  whether  of  a  wasting 
or  permanent  character,  shall  as  well  during  the  first 
year  from  my  death^  as  at  all  times  afterwards,  be 
applicable  as  income  under  the  trusts  of  this  my  will,  no 
part  thereof  being  in  any  event  liable  to  be  retained  as 
capital,  but  no  property  not  for  the  time  being  actuallj 
producing  income  (a)  which  shall  form  part  of  my  estate 
shall  be  treated  as  producing  income,  or  as  entitling  anj 
person  to  the  receipt  of  income  {b).    And  I  declare  that 

ceived  that  this  power  ought  to  be  exercised  generally  in  accordance 
with  the  rules  laid  down  in  the  former  case,  but  that  the  subsequent 
power  to  settle  questions  will  enable  the  trustees  to  depart  under 
special  circumstances  from  the  strict  observance  of  those  roles. 

(a)  See  Be  Hulhuck,  [1896]  1  Ch.  754,  the  operation  of  which  is 
conceived  to  be  avoided  by  the  above  clause  in  its  present  form; 
and  compare  Re  Morley^  [1895]  2  Ch.  738,  where,  however,  there 
was  apparently  no  express  power  to  postpone,  and  no  discretion  sui 
to  the  application  of  interim  income.  As  to  the  adjustment  of  the 
rights  of  tenants  for  life  and  remaindermen  in  a  fund  representing 
an  authorised  mortgage  which  has  proved  insufficient,  see  B€ 
Amnion,  [1904]  2  Oh.  160. 

(5)  If  the  testator  has  copyhold  property  subject  to  more  than 
nominal  fines  on  admittance,  such  property  should  not  be  included 
in  the  general  devise  in  trust  for  sale,  but  be  devised  as  follows, 
by  which  the  expense  of  the  trustees*  or  heir's  admittance  is  sayed. 
See  Davidson's  Prec.  Conv.,  vol.  ii.  pt.  i.  4th  ed.  p.  375,  n.  (ft), 
and  vol.  iv.  3rd  ed.  p.  83,  n.  As  to  the  legal  effect  of  a  devise  oi 
copyholds,  see  Oarland  v.  Meadj  L.  B.  6  Q.  B.  441 ;  which,  how- 
ever, so  far  as  respects  the  right  of  the  heir  to  compel  admittance, 
is  believed  {ex  relatione  the  late  Mr.  0.  L  Elton,  0.0.)  to  have  been 
overruled  in  B.  v.  Dudley,  18th  June,  1884. 

"  I  DEVISE  all  my  oopyhold  hereditaments  to  such  rsss 
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my  tnisteee  shall  have  the  fullest  powers  of  detennining  Pbecbdmit 
what  articles  of  property  pass  under  any  specific  bequest 

contained  in  this  my  will  or  any  codicil  hereto  and  of  wpavoubof 

apportioning  blended  trust  funds,   and  of   determining  widowhood, 

whether  any  monies  are  to  be  treated  as  or  paid  out  of  ^J^^^^' 

capital  or  income  [and  also  the  value  of  any  property  mbotof 

whereof  for  any  of  the  purposes  of  this  my  will  it  shall  ^^^^^ 

be  necessary  or  desirable  to  ascertain  the  value],  and  aotothbe 
generally  of  determining  all  matters  as  to  which  any 


doubt,  difficulty,   or  question    may  arise    under   or    in  bFOTASTfundg 
relation  to  the  exercise  of  the  trusts  of  this  my  will  or  any  ^^^  eet^ 
codicil  hereto.    And  I  DEciiARB  that  every  determination 
of  my  trustees  in  relation  to  any  such  matter,  whether 
made  upon  a  question  formally  or  actually  raised  or 

as  my  trustees  shall  by  deed  appoint ;  and  in  default  of  oopyholda,  to 
and  subject  to  any  such  appointment,  to  the  use  of  my  part  of  the 
trustees,  their  heirs  and  assigns,  according  to  the  custom  ^^^^  '^ 
of  the  manors  whereof  the  said  hereditaments  may  be 
respectively  holden,  and  by  and  imder  the  accustomed 
rents  and  services.  And  I  declare  that  the  aforesaid 
power  of  appointment  over,  and  devise  in  default  of 
appointment  of,  my  said  copyhold  hereditaments  are 
respectively  given  and  made,  upon  trust  and  to  the 
intent  that  my  trustees  shall  sell  my  said  copyhold 
hereditaments,  and  apply  the  monies  produced  by  such 
sale  in  the  same  manner  in  all  respects  as  if  the  same 
hereditaments  had  been  included  in  the  general  devise 
and  bequest  hereinbefore  contained  of  my  real  and 
personal  estate  in  trust  for  sale  and  conversion.  And  I 
DECLARE  that  the  power  of  leasing,  and  provisions  as  to 
application  of  rents  and  profits,  and  management  tintil 
Bale,  hereinbefore  contained  as  to  my  said  real  estate, 
shall  be  token  to  include  my  said  copyhold  hereditaments, 
except  that  no  lease  shall  be  granted  of  any  copyhold 
hereditaments  without  such  licence,  if  any,  as  may  be 
required  by  the  custom." 
D.— c.p.  37 
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implied  in  any  of  the  acts  or  proceedings  of  my  trustees 
in  relation  to  the  premises,  although  such  determination 
may  not  be  in  accordance  with  the  strict  rules  of  law 
[and  although  my  trustees  or  any  one  or  more  of  them  may 
be  personally  interested  in  the  result  of  such  determina- 
tion], shall  bind  all  persons  interested  under  this  my  will 
or  any  codicil  hereto,  and  shall  not  be  objected  to  or 
questioned  upon  any  ground  whatsoever.  And  I  declarb 
that  the  power  of  appointing  a  new  trustee  or  new 
trustees  of  this  my  will,  shall  be  exerciseable  by  my  said 
wife  during  her  widowhood;  and  (in  addition  to  the 
ordinary  powers,  indemnities,  and  right  to  reimburse- 
ment by  law  given  to  trustees)  my  trustees  may  lend  on 
the  security  of  any  hereditaments  or  property  with  any 
title  which  they  shall  in  their  absolute  discretion  think 
fit  to  accept,  although  the  same  may  be  less  than  or 
inferior  to  the  title  which  a  purchaser  in  the  absence  of 
a  special  contract  is  entitled  to  require :  [And  may  lend 
money  in  conjunction  with  any  other  person  or  persons 
by  way  of  contributory  loan,  and  allow  the  security  for 
the  same  to  be  taken  in  the  name  or  names  of  such 
person  or  persons  jointly  with  my  trustees  or  any  of 
them,  or  exclusively  or  otherwise,  and  may  accept  any 
security  subject  to  prior  incumbrances,  and  agree  that 
money  lent  shall  not  be  called  in  for  a  fixed  term  not 
exceeding  five  years,  and  may  also,  pending  or  whilst  in 
search  of  an  investment  of  any  description,  deposit  trust 
money  at  a  bank  at  interest  or  otherwise,  and  also  may 
allow  securities  and  documents  belonging  to  my  estate  to 
be  placed  and  remain  in  their  joint  names,  or  on  their 
joint  behalf,  in  the  custody  of  any  banker  or  solicitor  or 
other  agent  without  retaining  by  means  of  keys  or  other- 
wise the  exclusive  control  over  the  same  (4) ;  and  may 


(a)  See  the  corresponding  clauses  on  pp.  460 — 463,  n^ra,  and 
notes  there. 

(6)  See  FUld  v.  Field,  [1894]  1  Ch.  426 ;  Be  Be  Pothonier,  [1900] 
2  Oh.  529. 
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from  time  to  time  discharge,  renew,  or  effect  the  transfer    Fbeoedemt 

of  any  incnmbranoe  for  the  time  being  affecting  my  C^LI. 

estate  or  any  part  thereof,  upon  such  terms  as  they  shall  n^y^^opB  o» 

think  fit,  or  make  in  relation  thereto,  any  other  arrange-  widowhood, 

ment  which  they  may  think  fit:]  And  it  shall  not  be  awdohildrbn, 

obligatory  on  my  trustees,  unless  requested  in  writing  so  mbiit  op 

to  do  by  some  person  interested  (and  then  only  if  they  ^^^^^ 

shall  consider  the    request    reasonable   and    compliance  andothsb 

therewith  desirable),  to  realize  or  caU  in  any  investment  1- 


whioh  or  the  security  for  which  shall  have  become  depre- 
ciated, and  no  act  or  omission  in  any  such  respect  shall 
be  chargeable  as  a  breach  of  trust :   And  no  executor  Power  to  em- 
or  trustee  of  this  my  will  shall  by  any  means  be  bound      ^  ^^ 
to  act  personally,  but  every  such  executor  or  trustee  may 
instead  of  acting  personally  employ,  at  the  expense  of  my 
estate  or  the  trust  property,  any  professional  or  business 
person  or  other  agent  to  transact  any  business,  receive, 
pay,  or  deliver  any  money  or  securities,  or  do  anything 
in  relation  to  my  estate  or  the  trust  property  without 
being  answerable  for  loss  arising  thereby :   And  every  Power  for 
euch  executor  or  trustee  acting  in  relation  to  my  estate  ^J^^to 
or  the  trust  property  in  any  professional  or   business  c^^fir©. 
capacity,  shall  in  respect  of  acts  so  done  (and  without 
regard  to  the  question  whether  they  strictly  belong  to 
such    profession  or  business,  or  are  such  as  a  trustee 
could  do  personally)  be  entitled  to  charge  (a)  and  be  re- 

(a)  See  Clarkson  v.  Robinson,  [19C0]  2  Oh.  722.  As  to  the  omis- 
sion of  the  receipt  and  trustee  clauses  formerly  employed,  and  the 
expediency  of  inserting  in  their  place  the  declaration  in  the  text, 
aee  supra,  p.  450,  n.  (a).  The  trustee  clauses,  which,  before  the 
passing  of  23  &  24  Yict.  c.  145,  were  usually  employed  in  wills, 
were  as  follows : — 

"And  I  HEREBY  declabe  that  the  receipt  of  the  trustees  or  TmsteeR^ 
trustee  for  the  time  being,  acting  in  the  execution  of  any  of  the  receipt  clauae. 
trusts  hereof,  for  the  purchase-money  of  property  sold,  or  for  any 
monies,  funds,  shares,  or  securities  paid  or  transferred  to  them  or 
him  in  pursuance  hereof,  or  of  any  of  the  trusts  hereof,  shall 
effectually  discharge  the  purchaser  or  purchasers,  or  other  the 
person  or  persons  paying  or  transfenin;?  the  same,  therefrom,  and 

37(2) 
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WITNESS,  &o. 


AKD  OTHBB 
PBOVISIOire. 

Power  to 
appoint  new 
troBtees. 


Trustees' 
indemnity- 
clause  and 
power  of 
reimburse- 
ment. 


DeTise  of 
copyhold, 
trust  and 
mortgage 
estat^. 


from  being  concerned  to  see  to  the  application  thereof.  A5D  I 
HEBEBY  DECLABE,  that,  if  the  Said  trustees  hereby  appointed, 
or  any  of  them,  shall  die  in  my  lifetime,  or  if  they  or  any  of  them, 
or  any  trustee  or  trustees  to  be  appointed  as  hereinafter  provided, 
shall  after  my  death  die,  or  desire  to  be  discharged,  or  refun 
or  become  incapable  to  act,  then  and  so  often  the  said  trustees 
or  trustee  (and,  for  this  purpose,  every  retiring  or  refusing  trustee 
shall  be  considered,  a  trustee),  may  appoint  a  new  trustee  or 
new  trustees  in  the  place  of  the  trustee  or  trustees  so  dying,  or 
desiring  to  be  discharged,  or  refusing  or  becoming  incapable  to 
act;  AND,  upon  every  such  appointment,  the  said  trust  premises 
shall  be  so  transferred,  that  t^e  same  may  beoome  vested  in  the 
new  trustee  or  trustees,  jointly  with  the  surviving  or  continuing 
trustees  or  trustee,  or  solely,  as  the  case  may  require ;  and  every 
such  new  trustee  shall  (as  well  before  as  after  the  said  trust  pre- 
mises shall  have  become  so  vested)  have  the  same  powers,  autho- 
rities, and  discretions  as  if  he  had  been  hereby  originally  appointed 
a  trustee.  And  I  deolaee,  that  the  trustees  for  the  time  being 
.of  this  my  vrill  shall  respectively  be  chargeable  only  with  audi 
monies  as  they  respectively  shall  actually  receive,  and  shall  not 
be  answerable  for  each  other,  nor  for  any  banker,  broker,  or 
other  person  in  whose  hands  any  of  the  trust  monies  shall  be 
placed,  nor  for  the  insufficiency  or  deficiency  of  any  stocks,  funds, 
shares,  or  securities,  nor  otherwise  for  involuntary  losses;  and 
that  the  said  trustees  for  the  time  being  may  respectively  re- 
imburse themselves  out  of  the  trust  premises  all  expenses  incurred 
in  or  about  the  execution  of  the  aforesaid  trusts  and  powers." 

As  to  the  propriety  of  inserting  a  devise  of  trust  and  mortgage 
estates  (if  any)  not  devolving  on  the  testator's  executors,  see  the 
comments,  supra^  p.  49,  on  sect.  30  of  the  Conv.  Act,  1881  (App.  IV., 
wfra).  As  to  ihe  law  governing  the  devolution  of  trust  and 
mortgage  estates,  independently  of  the  Act,  see  Davidson's  Free 
Cony.,  3rd  ed.  vol.  iv.  p.  58,  n.  {d);  see  also  1  Jarm.  on  WiUs, 
6th  ed.  vol.  i.  pp.  643  et  aeq.  The  following  is  a  form  of  devise  of 
copyhold,  trust  and  mortgage  estates  for  insertion  when  required, 
which,  however,  vrill  be  seldom : — 

"I  devise  all  the  copyhold  and  eustomary  heredita- 
ments which  at  my  death  shall  be  vested  in  me  as  tenant 
upon  the  oonrt  rolls  of  any  manor  upon  any  tmst  or  by 
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CXTiTT. 

Will  of  Real  and  Personal  Estate  /or  the  Benefit  of  the    Pk^kkt 

Te8tator*8  Wife  for  Life^  and  his  Children,  and  the        ' 

Children  of  any  Child  predeceasing  him.    Trust  of  ^_^^^^^  ^' 

WUTis  FOB  LuTiSy 

FURNITURE  /oT  tT^tf  flnrf  children.     Option  for  son  to  aot  childbkw 
PURCHASE  real  estate.  1S^^ 


Ij  A.  B.,  of,  &o.  [clause  revoking  prior  teillSy  Sfc.j  appoint^ 

ment  of  executors  and  trustees,  and  declaration  as  to  devolU' 

iion  of  trustees?  powers,  ut  supra,  p.  567].    I  bequeath  Bequest  of 

to  my  trustees,  tlieir  executors  and  administrators,  all  piate,^\ 

my  fixtures,  furniture,  plate,  plated  articles,  linen,  glass,  ^  truBteee ; 

china,  earthenware,  articles  of  virtu  or  curiosity,  books, 

and   other   articles  of    personal    or    domestic   use   and 

ornament  (free  from  legacy  duty  (a)).  Upon  trust,  to  — npontruBt 

permit  my  wife  C.  B.  to  use  and  enjoy  the  effects  herein-  ^,^e  for  life ; 

before  bequeathed  during  her  life,  she  keeping  the  same 

properly  insured  against  fire  [and  burglary],  and  properly  . 

preserving  the  same  from  deterioration,  reasonable  wear 

and  tear  excepted ;  And  after  her  death,  I  direct  that  aea^orluvi- 

my  trustees  shall  appropriate  and  divide  the  same  effects  «ion  amongst 

unto  and  among  such  of  my  children  as  shall  be  living  dien  liying  at 

at  the  death  of  the  survivor  of  me  and  my  said  wife  and  ^1??"^  ^* 

distnoutioii. 
as  being  sons  or  a  son  attain  the  age  of  twenty-one  years, 

or  being  daughters  or  a  daughter  attain  that  age  or  marry 

way  of  mortgage  unto  my  trustees^  their  heirs  and  assigns, 
upon  the  trusts  and  subject  to  the  equity  of  redemption 
subsisting  therein  respectively,  but  the  money  secured 
on  such  mortgages  shall  be  considered  as  part  of  my 
personal  estate." 

The  power  to  anrange  and  compronuse  claims  on  their  testator's 
estate,  especially  given  to  the  executors  in  the  first  five  editions  of 
this  work,  is  conferred  on  all  executors  by  sect.  21  of  the  Trustee 
Act,  1893  (App.  XV.,  infra). 

(a)  See  p.  563,  9itpra,  n.  (a),  and  p.  568,  supra,  n.  (a). 
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Power  to 
provide  for 
preservation 
and  insurance 
of  effects 
appropriated 
to  minor 
child; 

— and  to 
deliver  any 
such  articles 
to*  the  minor. 

Power  to 
sell,  with 
directions  as 
to  proceeds. 

General  devise 
of  real  estate 
and  bequest  of 
personalty  in 
trust  for  sale 
and  conver- 
sion, &c. 

Trustsforwife 
for  life ; 


in  equal  shares  as  nearly  as  may  be,  but  so  that  sacdi 
division  shall  not  be  questioned  by  reason  of  any  alleged 
inequality  in  the  value  of  the  shares  or  for  any  other 
reason  whatsoever,  but  shall  be  absolutely  binding  and 
conclusive.  And  I  declare  my  will  to  be,  that  (if  my 
wife  shall  survive  me)  an  inventory  of  the  said  effects 
[except  such  of  them  as  from  their  trifling  value  or 
perishable  nature  or  for  any  other  reason  it  may  be 
considered  inexpedient  to  include  in  such  inventory,  as 
to  which  I  give  the  fullest  discretion  to  my  trustees]  shall 
be  made  as  soon  as  conveniently  may  be  aft^  my  death, 
and  signed  by  my  said  wife,  and  that  such  inventory 
shall  be  kept  in  the  custody  of  my  trustees,  and  that  they 
after  taking  such  inventory  and  procuring  the  saixie  to 
be  signed  by  my  said  wife  shall  not  afterwards  during 
her  life  be  in  any  way  liable  for  or  concerned  to  see  to 
the  custody,  insurance,  or  preservation  of  the  said  efiEeots 
or  any  of  them.  And  I  empower  my  trustees  after  the 
death  of  my  said  wife  to  provide  for  the  custody,  pre- 
seryation  and  insurance  (at  the  expense  of  my  general 
estate)  of  the  effects,  which,  on  the  division  aforesaid, 
may  have  been  appropriated  as  the  presumptive  share 
of  any  minor  child,  or  to  deliver  to  such  child  any  of 
the  effects  so  appropriated,  but  without  incurring  any 
responsibility  for  or  in  relation  to  the  exeroise  of  either 
of  these  powers.  And  I  also  empower  my  trustees  to 
sell  any  effects  so  appropriated,  investing  the  proceeds 
for  the  eventual  benefit  of  the  child  or  children  who 
would  otherwise  have  become  entitled  thereto.  [^General 
devise  and  bequest  of  real  and  personal  estate^  upon  trust 
for  sale  and  conversion  ;  trust  for  payment  of  funeral  and 
testamentary  expenses  and  debts ;  trust  for  investment  and 
power  to  vary  investments^  ut  supra^  pp.  568,  569.]  And 
SHALL  PAT  the  income  of  the  said  trust  monies  and  the 
investments  for  the  time  being  representing  the  same  to 

(o^  It  is  sometimes  proyided  that  an  inventoiy  shall  not  be 
required. 
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my  said  wife,  during  her  life,  such  income  in  the  event    Pbboedkkt 
of  her  remarriage  to  be  for  her  separate  use  without      ^^^ll* 
power  of  anticipation,  And  after  her  death  shall  hold  infavoubot 
the  said  trust  premises  and  the  income  thereof  in  trust  ^kd  ohildbkw 
for  such  of  my  children  living  at  my  death,  and  such  of    ^^  ohand- 

my  grandchildren  living  at  my  death,  and  being  children 

of  any  child  of  mine  having  predeceased  me,  as  being  forcMdrenof 
male  attain  the  age  of  twenty-one  years,  or  being  female  testator,  and 
attain  that  age  or  marry,  and  if  more  than  one  in  equal  any  ohUd 
shares  per  stirpes,  so  that  my  children  taking  under  this  Pfoderoaang 
trust,  shall  take  in  equal  shares,  and  the  children,  taking 
under  this  trust,  of  any  child  of  mine  having  predeceased 
me,  shall  take  equally  between  them  the  share  which  the 
parent  would  have  taken,  had  he  or  she  survived  me; 
Provided  always,  that  my  trustees  may  after  the  death  Advancement 
of  my  wife,  or  in  her  lifetime  with  her  consent  in  writing, 
raise  any  part  or  parts  not  exceeding  one  half  of  the 
then  expectant,  presumptive,  or  vested  share  or  fortune 
of  any  child  or  grandchild  under  the  trusts  hereinbefore 
declared,  and  apply  the  same  for  his  or  her  advancement 
or  benefit  (ft).     And  if  there  shall  be  no  child  of  mine  or  Dirooeition 
child  of  a  deceased  child  of  mine,  living  at  my  death,  ^drenop^ 
who,  being  male,  attains  the  age  of  twenty-one  years,  or  ^^^ 
being  female  attains  that  age  or  marries,  then  from  and  taking  under 
after  the  death  of  my  said  wife  and  such  default  or  ^j^"*^ 
failure  of  children  and  grandchildren,  I  bequeath  the 
said  monies,  and  the  investments  representing  the  same, 
or  so  much  thereof  as  shall  not  have  become  vested  or 
been  applied  under  the  trusts  or  powers  herein  contained 
or  implied  by  statute,  unto,  &c.  (c).     [Power  to  postpone 
eonversiony   with  ancillartj  provisions,  ut  supra,  pp.   576, 

(a)  As  to  this  form  of  trast,  see  supra,  p.  564,  n.  (a).  And  com- 
pare Precedent  CXLIV.,  infra,  where  there  is  no  preceding  life 
interest,  and  the  trust  for  investment  Ib  omitted. 

(6)  Maintenance  and  accumulation  clauses  will  be  found  eupra, 
p.  565,  n.,  which,  if  their  insertion  is  desired,  may  easily  be  modi- 
fied to  suit  this  wilL 

(c)  See  p.  566,  n.  (a),  supra. 
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576  (a).  Power  to  appoint  new  trmtees  {the  pouer  bmg 
given  to  the  wife  for  life)^  and  other  trustee  clauseSy  ut  wprOy 
pp.  578,  579.]    In  witness,  &o. 

(a)  The  following  is  a  form  (to  follow  here)  of  an  option  for  one 
of  the  testator's  sons  to  purchase  part  of  his  real  estate : — 

'^  Provided  always  and  I  declare  that  sueh  one  of  my 
sons  as  shall  first  after  my  death  become  entitled  as 

tenant  for  life  or  in  tail  male  or  in  tail  to  the estate 

under  the  limitations  thereof  contained  in  an  indenture 
dated,  &c.,  and  expressed  to  be  made  between  {_parties]j 
and  attain  the  age  of  twenty-one  years,  shall  have  the 
option,  to  be  declared  within  twelve  calendar  months  after 
he  shall  so  become  entitled  or  attain  the  age  of  twenly- 
one  years,  which  shall  last  happen,  by  a  notice  in  writing 
to  be  given  to  my  trustees,  of  purchasing  any  portion  of 
my  reid  estate  situate  at,  &o.,  hereinbefore  devised  in  trust 
for  sale,  which  may  be  contiguous  to  or  convenient  to  be 

held  with  the  said  estate,  in  which  case  the  same 

shall  be  sold  to  such  son  at  a  price  to  be  agreed  upon 
between  him  and  my  trustees,  or  if  they  are  unable  to 
agree,  then  at  a  price  to  be  determined  by  the  valuation 
of  two  indifferent  persons,  one  to  be  chosen  by  each  party, 
or  by  an  imipire  to  be  chosen  by  the  two  valuers  before 
they  proceed  to  act  in  the  valuation,  such  price  to  be 
brought  into  account  by  such  son  in  the  division  of  my 
residuary  estate,  and  the  lands  and  premises  so  purchased 
shall  be  conveyed  to  the  son  so  purchasing  the  same,  and 
his  heirs,  or  as  he  or  they  shall  direct,  and  the  rents  and 
profits  thereof  shall  belong  to  such  son  from  my  decease : 
Provided  always  that  no  purchaser  of  any  part  of  my 
real  estate  under  the  said  trust  for  sale  shall  be  concerned 
to  see  or  inquire  whether  such  offer  to  purchase  as  afore- 
said shall  have  been  made  or  be  affected  by  notice  that 
such  offer  has  been  made." 


Digitized  by 


Google 


WILLS.  585 


oxun. 

Will  of  Beal  and   Personal  Estate.      Bequest  of    Pra^nrr 

Leasehold    House   to   Testator^s    Wife.      Pecuniary         ' 

Legacies.     Specific  Devise  of  a  Freehold  Farm,  subject      >iadko 

•^  >  ./  8FBCIFI0  IHD 

to  a  Mortgage,     Besidue  to  one  Son.  pecuniaet 

y  '  BEQT7B8TS,  AJXD 

1,  A.  B.,  of,  &c.  [clause  revoking  prior  tcillSy  Sfc.^  ut  supra^    p^^*^ 

p.  567],     I  beqiteath  to  my  wife  C.  B.  all  my  furniture,       onrnro 

plate,  plated   articles,  linen,  china,   glass,  wine,  liquors,    ^^^^'^ 

consumable  stores,  and  articles  of  household  and  domestic  "Z ; 

,         ,  General 

use  and  ornament  {a)  ;   I  bequeath  to  my  said  wife  the  bequest  of 


sum  of  £ ,  to  be  paid  to  her  within  one  calendar  houa^SoTd 

month  after  my  death,  and  the  further  sum  of  £ ,  to  gjpod«  and 

be  paid  to  her  within  three  years  after  my  death,  with  teBtator'a 
interest  thereon  at  the  rate  of  £ —  per  cent,  per  annum  "^®- 
from  the  day  of  my  death,  to  be  paid  by  equal  half-yearly  ^^uaj^ 
payments,  and  the  first  thereof  to  be  made  at  the  end  of  legacies, 
sk  calendar  months  from  my  death;    I  bequeath  to  —and  of  a 

my  said  wife  my  leasehold  messuage.  No. in house. 

Street,  London,   she  paying  the  rent  reserved  by  the 
lease  under  which    I    hold  the  same,  and  performing 
and  observing  the  covenants  by  the  lessee  and  conditions 
therein  contained,  and  indemnifying  my  executors  and 
administrators    therefrom,    and    from    all    actions    and 
demands  in  respect  thereof  ;    I   bequeath  to  my  son  Peonmary 
E.  B.,  and  to  each  of  my  daughters,  P.  B.,  G.  B.,  and  S^.*^ 
H.  B.,  the  sum  of  £ — — ;  I  devise  unto  my  son  I.  B.,  Specific  devise 
his  heirs  and  assigns,  my  freehold  farm  lands  and  here-  *<>  one  son ; 

ditaments  situate  in  or  near  the  parish  of  ,  in  the 

county   of    ,    with    the    appurtenances  (J),    subject 

nevertheless  in  exoneration  {c)  of  my  personal  estate  to 

(a)  See  a  fuller  form  of  such  a,  bequest,  supra,  p.  567. 

(&)  Where  the  land  devised  is  registered,  it  may  conveniently  be 
described  or  referred  to  by  its  registered  number. 

(c)  To  avoid  the  numerous  questions  which  have  arisen  on  this 
pomt  (see  Jarman  on  Wills,  5th  ed.  vol.  ii.  pp.  1439  tt  8eq.\  it  is 
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Preoedknt  the  payment  of  a  principal  sum  of  £ ,  now  owing 

'  to  X.  T.  on  the  security  of  a  mortgage  thereof,  and  the 

itAiiKo  interest  for  the  same,  and  subject  to  the  payment  of  a 

PEcuNiABT  proper  rateable  part  of  the  estate  duty  payable  under 

BEQtriSTS,  AND  ^^   jjjy  y^  (^\        J^^jy  J    HEREBY  DEVISE  AND  BEQUEATH 

8PB0IFI0 

DEvisB,  AND  all  my  real  and  personal  estate,  except  what  I  otherwise 
EE^TOTO  dispose  of  by  this  my  will  or  any  codicil  hereto,  unto  my 
o^^-  son  A.  B.,  his  heirs,  executors,  administrators,  and 
— fiubjeot  to  a  assigns,  charged  as  to  my  real  estate,  in  aid  of  my 
— ^'^d^*  personal  estate,  with  the  pajrment  of  [my  debts  and 
estote  duty,  funeral  and  testamentary  expenses,  and  (d)]  the  pecuniaiy 
^eral  legacies  hereinbefore  bequeathed.     And  I  hereby  appoint 

to  one  son,  and  my  Said  SOU  A.  B.  sole  executor  of  this  my  wilL    In 


0??^^'°*      WITNESS,  &C.  (C). 


executor. 


proper,  in  devising  mortgaged  lands,  to  state  expressly  whether  the 
testator  intends  the  mortgage  debt  to  be  charged  thereon  in  exonera- 
tion of  his  personal  estate,  or  not.  Under  17  &  18  Vict  c  118 
(Locke  King's  Act),  a  devisee  in  a  will  made  since  1854,  takes  sub- 
ject to  any  mortgage  charged  on  the  devised  land,  unless  the 
testator  shall  have  signified  a  contrary  intention.  By  30  &  31 
Vict.  c.  69,  as  to  the  will  of  a  testator  dying  after  Slst  Dec.  1867, 
and  by  40  &  41  Vict.  c.  34,  as  to  a  testator  or  intestate  dying  after 
the  31st  Dec.  1877,  the  provisions  of  the  above  Act  are  amended 
and  extended,  and  are  made  to  apply  to  a  vendor's  lien  for  unpaid 
purchase-money. 

(a)  This  may  be  added  if  in  accordance  with  the  intention ;  but 
it  is  probably  imnecessary,  because,  although  under  the  Laud 
Transfer  Act,  1897,  Part  I.  (App.  XVTL,  infra),  real  estate  passes 
to  the  executor  as  such,  sect.  2,  sub-sect.  3,  of  the  Act  appears  to 
preserve  the  incidence  of  taxation  previously  existing,  and  accord- 
ingly sect.  9  of  the  Finance  Act,  1894,  would  apply :  see  Be  Sharmatit 
[1901]  2  Ch.  280. 

(6)  These  words  seem  to  be  rendered  imnecessary  by  the  Land 
Transfer  Act,  1897,  Part  I.,  sect.  2,  sub-sect.  3. 

(c)  This  Precedent  supposes  all  the  testator's  children  to  be  adult 
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CXLIV. 


Will    of  a    Widower.      Beal    and   Personal    Estate.     Pekoedknt 

Bequest  of  pecuniary  Legacies,  and  a  Life  Annuity.         ' 

Settlement   of  a   sum   of  Money   on    an   unmarried  inpavoubop 

_.  ,  T»  /.  B0N8AND 

JJaughter.      i3EQUEST   of  a  gross  sum  to  a   married    dauohtbbs, 

Daughter.      Residue,  for   Sons  equally  at  21 ;   In  ^^^ 

default^  for  the  two  Daughters  equally,  betsusuxstqiw 

y  dauohteb'b 

Ij  A.  B.,  of,  &o.  [clause  revoking  prior  mlls^  8fc.f  appoint-      ^^"^^' 

ment  of  executors  and  trustees  and  declaration  as  to  devolu-  Bequeat  to 

tion  of  trustees^  powei's,  ut  supra ,  p.   567.     Bequests  to  who  prove; 

executors  and  servants^  ut  supra,  p.  668].     I  bequeath  to  —to  domestic 

my  confidential  derk,  X.  T.,  and  his  assigns,  during  his  ^"^  • 

life,  an  annuity  of  £ (a),  to  be  payable  by  equal  Uf e  annnity. 

quarterly  payments,  and  the  first  suoh  payment  to  be 

made  at  the  end  of  three  calendar   months  after  my 

death  (6) ;  I  bequeath  to  my  daughter  0.  D.,  the  wife  of  Bequest  to 

married 
daughter. 

(a)  See  p.  497,  n.  (a),  supra. 

{h)  See  as  to  the  times  for  payment  of  annuities  bequeathed  by 
will,  2  Williams'  Executors,  9th  ed.  pp.  1242  et  seq.  The  following 
clause  authorises  the  trustees  to  provide  for  annuities  bequeathed 
by  the  will,  either  by  purchasing  goyemment  or  other  annuities 
for  the  lives  of  the  annuitants,  or  by  appropriating  a  fund  for  the 
purpose: — 

"  And  I  authorise  my  trustees  to  provide  for  the  pay-  Power  to  pur- 
ment  of  the  said  annuities,  either  by  purchasing  like  annui-  ^^^atef luS 
ties  in  the  names  of  the  annuitants  respectively  or  in  the  to  answer 
names  of  my  trustees  from  the  government  or  any  public  ^'^^  ^' 
company,  to  be  applied  accordingly,  or  by  appropriating  for 
that  purpose  a  fund  which  shall  consist  of  stocks,  funds, 
shares,  or    securities    hereinafter    authorised    as   invest- 
ments, and  of  which  the  annual  income  at  the  time  of 
appropriation  shall  be  sufficient  to  answer  such  annuities, 
with  power  in  case  of  the  annual  income  of  the  appro- 
priated fund  at  any  time  proving  insufficient,  to  resort 
to  the  capital  of  tiie  same  fund  for  payment  of  such 
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Peecedekt    E.  D.,  the  sum  of  £ la)  [with  interest  for  the  same 

CXLIV  V  '  fc 

'      after  the  rate  of  £ —  per  cent,  per  annum  from  my  death], 

IK  PAvouB  OF  in  addition  to,  and  not  in  substitution  for,  the  like  Bum 

60N8  AND  1.1 

DAU0HTEB8,    of  £ ,  coveuanted  to  be  paid  by  me,  or  my  executors 

]^JJ^j^^^  or  administrators,  to  the  trustees  of  her  marriage  settle- 

sETTuacENT  OF  ment  in  my  lifetime,  or  within  six  calendar  months  after 

poETioN.      niy  death;  I  bequeath  to  my  trustees,  their  executon 

iequest^"   and  administrators,  the  sum  of  £ [with  interest  for 

Bum  of  money 

to  tmatees  on 

^Jj^^^  annuities,  and  so  that  upon  the  death  of  each  of  the  said 
annuitants,  a  proportionate  part  of  the  capital  of  the 
same  fund,  or  of  so  much  thereof  as  shall  not  have  been 
resorted  to  as  aforesaid,  shall  revert  to  and  form  pait 
of  my  residuary  estate:  And  until  the  said  annuities 
respectively  shall  be  provided  for  in  one  or  other  of  the 
modes  aforesaid,  I  direct  that  the  same  shall  be  paid  ont 
of  the  income  of  my  residuary  estate :  But  I  declare  that 
when  and  so  soon  as  any  such  annuity  shall  have  been  bo 
provided  for,  such  provision  shall  be  a  complete  satisfaotioD 
of  the  trust  hereinafter  contained  to  provide  for  the  same 
annuity,  which  shall  thereafter  cease  to  be  charged  upon 
either  the  income  or  the  capital  of  my  residuary  estate." 

If  this  clause  should  be  inserted  the  subsequent  direction  to 
appropriate  a  fund  would  be  omitted,  and  in  lieu  of  that  direction 
would  be  inserted  the  words :  "  And  provide  in  manner  herein- 
before directed  for  payment  of  the  several  annuities 
hereinbefore  bequeathed."  The  clause  might  be  modified  by 
omitting  the  power^  resort  to  capital,  and  substituting  a  directkm 
that  in  the  case  mentioned  the  annuities  should  abate  proportion- 
ately, and  omitting  the  subsequent  mention  of  the  part  not  resorted 
to  for  payment  of  the  annuities.  Cp.  a  shorter  form  of  such  a 
power  at  p.  480,  supra.  And  as  to  the  position  and  rights  of  an- 
nuitants generally  with  reference  to  the  distribution  of  the  residuary 
estate,  see  Re  Parry,  42  Ch.  D.  570;  Earhin  v.  Mastfrman,  [1896] 
1  Ch.  351. 

(a)  As  this  sum  is  intended  to  fall  within  the  terms  ol  a  covenuit 
for  the  settlement  of  after-acquired  property,  it  is  bequeathed 
directly  to  the  daughter. 
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the  same  after  the  rate  of  £ —  per  cent,  per  annum  from  Pbbobdbnt 

my  death]  upon,  the  trusts  hereinafter  declared  concerning  ^^ 

the  same.     \Oeneral  devise  and  bequest  of  real  and  personal  ^  favoub  of 

estat€y  in  trust  for  sale  and  conversion^  ut  supra,  p.  668,  dauohtem, 

proceeding.!    Asd  shall,  out  of  the  monies  to  arise  from  ^"^^  ^^"  ®^ 

l_in«  -1  •  •*       1  p     ANNUITY,  AND 

such  sale,  oolleotion,  and  conversion,  and  the  money  of  sbttlementof 
which  I  shall  be  possessed  at  my  death,  pay  my  funeral  and    ^^bti^**^ 

testamentary  expenses,  and  debts  (including  the  said  sum  — 

of  £ so  cov^anted  to  be  paid  as  aforesaid),  and  the  monies  to  arise 


l^^ee  other  than  specific,  bequeathed  by  this  my  will,  or  ^^errion"^^ 
any  codicil  hereto,  and  appropriate,  or  purchase,  in  Topaydebte 

their  names,  a  sum  of  £ Two-and-a-half  per  cent,  and  legacies. 

Consolidated  Stock,  to  answer  the  said  annuity  to  the  ^^^^^^^ 
said  X.  Y.  (which  said  simi  I  hereby  direct  shall,  subject  to  answer 
to  the  payment  of  the  said  annuity,  be  considered  as  part  ^  ^'^^V- 
of  my  residuary  personal  estate).  And  shall  hold  the  Tmstsof 
residue  of  the  said  monies  (a),  in  trust  for  all  my  sons,  ^^©"^'lay 

^  ^    ,  •'  '  monies  for 

or  any  my  son  who  shall  attain  the  age  of  twenty-one  sons. 
years,  and  if  more  than  one  in  equal  shares :  Provided  Advancement 
ALWAYS,  that  my  trustees  may  raise  any  part  or  parts  not  °^"*®- 
exceeding  one-half  of  the  then  expectant  or  presumptive 
or  vested  share  of  any  son  of  mine  under  the  trust  herein- 
before declared,  and  apply  the  same  for  his  advancement 
or  benefit  (6).    And  I  hereby  declare,  that  if  no  son  of  ^J"!?^ 
mine  shall  attain  the  age  of  twenty-one  years,  the  said  entitled  under 
residuary  monies,  and    the  income    and    accumulations  ^^^^^^^ 
thereof  or  so  much  thereof  respectively  as  shall  not  have  moiety  of 
become  vested  or  been  applied  under  any  of  the  trusts  or  ^ni^  ^  be 
powers  herein  contained  or  by  statute  implied,  shall  after  intrust  for 
such  default  or  failure  of  my  sons  as  aforesaid,  be  held  daughter. 


(a)  The  usual  clause  providing  for  the  inyestment  of  the  trust 
funds  is  here  omitted.  In  its  absence  the  duty  of  the  trustees  will 
be  to  inyest  the  funds  under  the  powers  conferred  upon  them  by 
the  Trustee  Act,  1893,  App.  XV.,  »n/ra.  A  general  power  of  invest- 
ment will  be  found  in/rat  p.  603. 

(6)  As  to  the  omission  of  the  maintenance  and  accumulation 
clauses  here,  see  euprat  p.  565,  n.  (a). 
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Pbeobdeht 
CXLIV. 

IN  PAVOUB  OF 
B0N8  AND 
BAUQUTEUS, 
WITH  OUT  OP 
AN2TUITY,  AHD 
6ETTLE10CNT  07 

dauohteb'b 

POKTION. 

Other  moiety 
on  tmsts  of 
the  unmarried 
daughter's 
legacy. 

Trusts  of  sum 
bequeathed  to 
trustees; 

— ^to  pay  the 
income  to 
immarried 
daughter 
for  life ; 

—after  her 
ddath  in  trust 
for  her  issue 
as  she  shall 
appoint. 

In  default  of 
appointment 
for  her 
children. 


Hotchpot 
clause. 


Advancement 
clause. 


UPON  THB  TRUSTS  foUowing  (that  is  to  say),  as  to  one 
equal  moiety  thereof,  in  trust  for  my  said  daughter 
0.  D.,  and  as  to  the  remaining  equal  moiety  thereof, 
UPON  THE  TRUSTS  hereinafter  declared  of  the  said  sum  of 

£ (a).    And  I  hereby  declare,  that  my  trastees 

shall  invest  the  said  sum  of  £ (a),  in  their  nam»  of 

under  their  legal  control  in  [remainder  of  trust  for  inted' 
ment  and  power  to  vary  investments^  ut  supra^  p.  569],  Ain) 

SHALL  pay  the  income  of  the  said  sum  of  £ ,  and  of 

the  investments  for  the  time  being  representing  the  same, 
unto  my  daughter  D.  B.,  during  her  life,  but  so  that 
whenever  she  shall  be  under  ooverture,  the  same  shall  be 
for  her  separate  use,  without  power  of  anticipation ;  am 

after  her  death  shall  hold  the  said  sum  of  £ and 

investments,  and  the  income  thereof,  in  trust  for  all  or 
any  such  one  or  more,  exclusively  of  the  other  or  others, 
of  the  issue  of  the  said  J).  B.  (5),  in  such  manner  in 
every  respect  as  the  said  D.  B.  shall  at  any  time,  whether 
covert  or  sole,  by  deed  or  will  or  codicil  c^point :  And  in 
default  of  and  subject  to  any  such  appointment,  rs 
trust  for  all  the  children  or  any  the  child  of  the  said 
D.  B.,  who  being  sons  or  a  son  shall  attain  the  age  of 
twenty-one  years,  or  being  daughters  or  a  daughter  shall 
•attain  that  age  or  marry,  and  if  more  than  one  in  equal 
shares :  Provided  always,  that  no  child  of  the  said  D.  B., 
who  or  whose  issue  shall  take  any  part  of  the  said  pre- 
mises, under  any  such  appointment  as  aforesaid,  shall,  is 
default  of  appointment  to  the  contrary,  be  entitled  to  anj 
share  of  that  part  of  the  said  premises  of  which  no  such 
appointment  shall  have  been  made,  without  bringing  the 
share  appointed  to  him  or  her  or  his  or  her  issue  into  hotdi- 
pot :  Provided  also  that  my  trustees  may,  after  the  death 
of  my  said  daughter  D.  B.,  or  in  her  lifetime,  with  her 
consent  in  writing,  raise  any  part  or  parts  of  the  then 
expectant,  presumptive,  or  vested  share,  of  any  ohild  of 

(a)  The  sum  bequeathed  to  the  trustees  on  trosta  after  declared. 
{b)  As  to  this,  see  supra,  p.  446,  n.  (c). 
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the  said  D.  B.  under  the  trusts  hereinbefore   declared,  Pbboedent 
and  apply  the  same  for  the  advancement  or  benefit  of      ^^^^' 

such  child.     And  I  hereby  declare  that  if  there  shall  iwFAvoTmop 

be  no  child  living  at  my  death  or  bom  afterwards  of  my  dauohtebs, 

said  daughter,  D.  B.,  who,  being  a  son,  shall  attain  the  ^^  «^  ^^ 

.  1      ,  1,  .         ANKUmr,  AMD 

age  of  twenty-one  years,  or  bemg  a  daughter  shall  attain  ssttleicentof 
that  age  or  marry,  then,  from  and  after  the  death  of  my    ^^^no^  ^ 
said  daughter  D.  B.,  and  such  default  or  failure  of  chil-  zr — 

,  ,  Disposition 

dren  as  aforesaid,  my  trustees  shall  hold  the  said  sum  of  in  default  of 

£ ,  and  the  investments  for  the    time  being  repre-  ^}i^^  under 

senting  the  same,  and  the  income  thereof,  or  so  much  preceding 
thereof  respectively  as  shall  not  have  become  vested,  or 
been  applied  under  any  of  the  trusts  and  powers  herein 
contained  or  by  statute  implied,  in  trust  for  such  person  in  trust  as 
or  persons,  and  generally  in  such  manner  and  form  in  all  ^^if^eg^ 
respects  as  my  said  daughter  D.  B.  shall,  whether  covert  or  wiUap- 
or  sole,  by  deed,  or  will  or  codicil,   appoint :   And  in  ?^^  *    ,    . 

£  V,  'I         X         J  £  V   III  default  of 

DEFAULT  of  any  such  appomtment,  and  so  far  as  no  such  appointment 
appointment  shall  extend,  in  trust  for  my  said  daughter  ^aJj^^^"^ 
C.  D.  (a).     [^Power  to  pontpoiie  conversion  toith  ancillaty  daughter. 
provisions^  ut  supra^  pp.  575,  576.     Potoer  to  appoint  new 
trustees  to  be  "exerciseable  by  my  said  daughter  D.  B. 
daring  her  life,"  and  other  trustee  clauses^  ut  supra,  pp.  578, 
579.]    And  I  hereby  appoint  my  said  daughter  C.  D.  Appointment 
and  my  said  son-in-law  E.  D.  guardians  of  my  infant  o^  finiajfdi*n»- 
children.    In  witness,  &o. 


(a)  There  would  generally  follow  a  power  for  the  daughter  to 
appoint  a  life  interest  to  any  husband,  which  may  be  adapted  from 
the  form,  tupra^  p.  672. 
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Pbboedekt 
CXLV. 

oivnro 

OHABITABLB 
LBOAOIEB, 
PBOVlDiNO 
▲MNUiTX  FOB 
WIKB,  AND 

B0N*8  PORTION. 

Confirmation 
of  testator's 
marriage 
settlement. 


Bequest  of 
peoimiary  and 
specific 
legacies. 

Beqnestof 
charitable 
legacies. 


CXLV. 

Devise  of  Real  and  Personal  Estate,  Chakitable  and 
othei'  Pecuniary  and  Specific  Legacies;  Annuity  to  the 
Testator^ 8  Wife;  Trusts  for  benefit  of  one  Son^  his  Wife 
and  Children  ;  EssiDUE/or  the  benefit  of  Testator^ s  other 
children  equally. 

Ij  A.  B.,  of,  &0.  [clause  revoking  prior  wilhy  8fc,^  appoint- 
ment  of  executors  and  trustees^  and  declaration  as  to 
devolution  of  trustees^  powers^  ut  supra^  p.  567].  I  con- 
firm the  settlement  made  in  contemplation  of  my 
marriage  with  my  wife  M.  B.,  and  declare  that  the  pro- 
visions  hereby  made  for  my  said  wife  and  my  ohildron 
shall  be  in  addition  to  and  not  in  satisfaction  of  ^oee 
made  or  agreed  to  be  made  for  them  by  sudi  settlement 

I  bequeath  to  my  friends and £ each.    I 

BEQUEATH  to  my  wifc  absolutely  the  tea  and  coffee  service 

presented  to  me  by .    I  bequeath  all  the  rest  of  my 

plate  and  plated  articles  to  my  son  C.  B.  I  bequeath  to 
the  following  charitable  (a)  societies  and  institutions  the 
sums  hereinafter  mentioned,  free  of  legacy  duty  (6),  that 

is  to  say:   To  the  Hospital,  £ ;   to  the  

Asylum,  £ ;  to  the Society,  £ ;  luid  to  the 

■Institution,  £ ;  And  I  declare  that  the  receipts 


Beqnestof 
gross  sum  and 
an  annuity  to 
the  testator's 
wife. 


of  the  respective  treasurers  or  secretaries  for  the  time 
being,  of  the  said  societies  and  institutions  respectively, 
shall  be  sufficient  discharges  for  the  same.     I  bequeath 

to  my  said  wife  £ ,  to  be  paid  to  her  within  one 

month  after  my  death.    I  also  bequeath  to  my  said 

wife,  during  her  life,  an  annuity  of  £ ,  to  be  payaUe 

quarterly,  and  the  first  quarterly  payment  thereof  to  be 


(a)  See  the  Mortmain  and  Charitable  Uses  Act,  1891  (oi  &  5i 
Yict.  c.  73),  in  effect  remoTing  the  restrictions  placed  on  charitable 
dispositionB  by  will  of  realty  and  personal  estate  savonring  of 
realty. 

(b)  See  p.  668,  supra,  n.  (a). 
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made  at  the  end  of  three  calendar   months  after  my    Pbeokdsnt 

death  (a).      [^General    devise    and    bequest    of    real    and        ' 

personal  estate  in  trust  for  sale  and  conversion ;  trust  for       giving 

OHARITABLB 

payment  of  funeral  and  testamentary  erjjenses  and  debts,  ut     legacies, 
supra,  pp.  568, 569,  proceeding]  and  the  legacies  (other  than   ^^^^^^^ 
specific)  bequeathed  by  this  my  will  or  any  codicil  hereto,     wife,  and 
and  the  legacy  duty  on  such  of  them  as  are  bequeathed  Bo^TpoBnoN. 


free  from  legacy  duty,  and  shall  purchase,  in  the  names  m    ^    ^ 
of  my  trustees,  a  sufficient  sum  of  stock  to  answer  the  monies  to 

said  annuity  of  £ ,  and  empower  my  said  wife  to  ^JJd^c^ver-  ^ 

receive  the  dividends  thereof,  if  she  shall  prefer  to  do  so ;  ^^n  of  real 

•  i       .1                    <»    n  and  personal 

AND  SHALL  Set  apart,  or  appropriate,  the  sum  of  £ estate. 

(without  any  deduction  in  respect  of  settlement  estate  To  pay  debts 
duty,  it  being  my  intention  that  such  duty  shall  be  paid  ^    egacies. 
as  part  of  my  testamentary  expenses)  (6),  to  bear  interest  chase  stock  to 
after  the  rate  of  £ —  per  cent,  per  annum  from  my  death,  ^^^^f^  *^® 
and  to  be  held  upon  the  trusts  hereinafter  declared  of  the  And  to  appro- 
same;  AND  SHALL  INVEST  [^trust  for  investment  of  residue  pnateaBum 
and  power  to  vary  investments,  ut  supra,  p.  569].     And  declared. 
SHALL  HOLD  the  Said  residuary  monies,  and  the  invest- 
ments for  the  time  being  representing  the   same   (in- 
cluding, after  the  death  of  my  said  wife,  the  fund  so  to 
be  provided  for  payment  of  the  said  annuity),  and  the 
income  thereof,  in  trust  for  such  of  my  children,  other  Residue  m 
than  and  except  my  son  D.  B.,  living  at  my  death,  or  the  testator's 
having  died  in  my  lifetime  leaving  issue  living  at  my  ^^^^^n 
death  (c),  as    being  sons  or  a  son,  attain  the  age   of  one  son,  at 

twenty-one 
or  marriage, 
(c)  See  supray  p.  497,  n,  (a),  and  p.  687,  n.  (6). 
(6)  In  the  absence  of  such  an  expression  of  intention,  the  duty 
would  be  payable  out  of  the  settled  legacy ;  see  Finance  Act,  1896, 
&19. 

(c)  As  to  the  frame  of  this  trust  for  children,  see  n.  (a),  p.  564, 
iupra.  The  mode  of  framing  a  gift  to  a  class,  so  as,  under  sect.  33 
of  the  Wills  Act  alone,  to  give  a  share  to  any  member  theieof ,  who 
may  predecease  the  testator,  but  leave  surviving  issue,  can  be 
adopted  only  where  the  devisees  or  legatees  are  lineal  descendants 
of  the  testator.  A  gift  by  wUl  to  a  class  so  described,  of  persons 
not  heing  such  descendants,  would  carry  the  whole  property  to 
D.— c.p.  38 
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Pbeokdbkt 
CXLV. 

OIVIHO 
CHAATTABLB 
LEGACIES, 
PBOVIDINQ 
AJXXUm  FOB 
WIPB,  AND 
bbttlino  a 
son's  POBTION. 

In  default  of 
children 
entitled  under 
preceding 
trusts,  the 
residue  to  he 
held  on  trusts 
declared  of 
sum  appro- 
priated for  the 
excluded  son. 


Sum  appro- 
priated to  he 
io  vested  in 
the  names 
of  trustees. 

Income  to  he 
paid  to  tes- 
tator's son  till 
hankruptoj ; 


twenty-one  years,  or  being  daughters  or  a  danghter 
attain  that  age  or  marry,  and  if  more  than  one  in  equal 
shares  [and  so  that  the  share  of  any  child  having  died 
in  my  lifetime  leaving  issue  as  aforesaid  shall  devolve  on 
his  or  her  representatives  as  part  of  his  or  her  personal 
estate  in  the  same  manner  as  if  he  or  she  had  survived 
me  and  died  immediately  after  me]  [advancement  cinwp, 
ut  supra^  p.  565,  omitting  the  reference  to  the  wife'],  Akd 
I  UERBBT  DECLARE  that,  if  there  shall  be  no  child  of  mine, 
other  than  my  said  son  D.  B.,  living  at  my  death,  or 
having  died  in  my  lifetime  leaving  issue,  who  being  a  aon 
attains  the  age  of  twenty-one  years,  or  being  a  daughter 
attains  that  eige  or  marries,  then  the  said  residuary  monies, 
and  the  investments  for  the  time  being  representing  the 
same,  and  the  income  and  accumulations  thereof,  or  so 
much  thereof  respectively  as  shall  not  have  become  vested 
or  been  applied  under  any  of  the  trusts  and  powers  herein 
contained  or  by  statute  implied,  shall  be  held,  upon  the 

TRUSTS  hereinafter  declared  of  the  said  sum  of  £ . 

[Potcer  to  postpone  the  sale  and  conversion  of  real  and  per- 
sonal  estate,  with  ancillary/ provisions;  ut  supra,  pp.  576, 576.] 
And  I  HEREBY  DECLARE  that  my  trustees  shall  invest  the 

said  sum  of  £ in  their  names,  or  under  their  legal 

control,  in  any  of  the  stocks,  funds,  shares,  or  securities 
hereinbefore  authorised  for  the  investment  of  the  said 
residuary  monies,  and  shall  pat  the  income  of  the  said  sum 
of  £ ,  and  of  the  investments  for  the  time  being  repre- 
senting the  same,  unto  my  said  son  D.  B.  until  he  shall 
die,  or  become  bankrupt,  [or  assign,  charge,  or  incumber, 

those  only  who  survive  the  testator ;  see  Be  Coleman  and  Jarrcm^ 
4  Ch.  D.  165.  The  words  in  brackets  would,  it  is  considered, 
prevent  a  lapse,  even  in  a  case  not  coming  within  sect.  33  of  the 
Wills  Act.  As,  under  sect.  32  of  the  Wills  Act,  a  devise  in  tail 
does  not  lapse  by  the  death  of  the  devisee  before  the  testator,  bat 
leaving  issue  inheritable  under  the  entail  to  survive  the  latter,  a 
devise  in  tail  to  a  class,  whether  descendants  of  the  testator  or  not, 
may  be  properly  made  to  include  members  predeceasing  the  testator 
and  leaving  surviving  issue. 
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or  attempt  to  assign^  charge,  or  inoninber,  the  same,  or  any    Tbscedkst 
part  thereof,]  or  do  or  sufEer  something  wherehy  the  same 
or  some  part  thereof,  would  by  operation  of  law  or  other-       oivmo 
wise,  if  belonging  absolutely  to  him,  become  vested  in  or     LsoAom, 
payable  to  some  other  person  or  persons ;  and  after  thb  J^JSJ^^J^^ 
FAILURE  or  determination  of  the  trust  hereinbefore  declared     wife,  and 
in  favour  of  my  said  son  D.  B.  shall,  during  his  life, apply  BON*8PORnow. 
80  much  of  the  said  income  as  to  my  trustees  shall  seem  — r T" 

,  —then  part 

proper,  for  the  maintenance  or  benefit  of  the  said  D.  B.,  to  be  applied 
and  his  wife  and  children,  or  any  of  them ;  and  shall  f^^f  bwi«Qt 
accumulate  the  residue  thereof  in  the  way  of  compound  of  him,  his 
interest  by  investing  the  same,  and  the  resulting  income  children, 
thereof  in  or  upon  any  such  stocks,  funds,  shares,  or  Residue  to  be 
securities,  as  are   hereinbefore    mentioned  (a).      And  I  ^^^^i^^ 
HEREBY  DBciJLRB  that,  after  the  death  of  my  said  son  death  of 

D.  B.,  my  trustees  shall  hold  the  said  sum  of  £ ,  and  oi4^ai*and 

the  said  original  and  accumulated  investments,  and  the  aocnmulated 
income  thereof,  or  so  much  thereof  respectively  as  shall  not  trust  for  his 
have  become  vested  or  been  applied  under  any  of  the  trusts  c^^^^"^- 
or  powers  herein  contained  or  by  statute  implied,  in  trust  in  default  of 
for  such  children  or  child  of  the  said  D.  B.,  as  being  sons  ° 
or  a  son,  shall  attain  the  age  of  twenty-one  years,  or  being 
daughters  or  a  daughter  shall  attain  that  age  or  many,  if 
more  than  one,  in  equal  shares;  and  if  there  shall  be  no  child 
living  at  my  death  or  bom  afterwards  of  the  said  D.  B. 
who  being  a  son  shall  attain  the  age  of  tweniy-one  years> 
or  being  a  daughter  shall  attain  that  age  or  marry,  then  I 

BEQUEATH  the  Said  sum  of  £ ,  and  the  said  original 

and  accumulated  investments,  or  so  much  thereof  as  shall 
not  have  become  vested  or  been  applied  as  aforesaid,  &o.  (b). 
And  I  HEREBY  DECLARE  that  my  trustees  [remainder  of 

(a)  See  a  somewhat  more  elaborate  trust  of  this  description, 
Bupra^  p.  d07. 

{h)  A  power  to  appoint  a  life  interest  to  a  wife  might  be  added. 
See  suproy  p.  572,  which  sufficiently  supplies  the  form  of  such  a 
power. 

38(2) 
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Pbbobobnt 
CXLV. 

oiviNa 

OHABITABLB 
USaACIES, 
PBOYIDINa 

▲mrniTT  fob 

yHFE,  AND 

BETTLIirO  A 

80N*B  POKTION. 

PSEOKDEHT 

CXLVI. 

OIYINO  POWEB 

TO  CABBT  ON 

TB8TAT0B*B 

BUSINESS  AND 

OPTIONS  OP 
FUBGHASE  TO 

HIS  S)N8 
SUCOfcSSIVELY. 


additional  indemnity  and  other  trustee  clauses^  ut  st^wVy 
pp.  578,  579  (a)].    In  witness,  &o. 


Power  to 
continue 
business. 


CXLVI. 

Will  of  a  Trader  carrying  on  Business  alonb  or  mi 

PARTNERSHIP.     PoWER  to  TrUStceS  tO  CONTINUE  BcSINKSS. 

Option  to  Sons  in  succession  to  Purchase  Business. 
Nomination  of  Son  to  succeed  to  interest  in  a 
Partnership, 

1,  A.  B.,  of  &o.  [clause  revoking  pHor  tdlhy  Sfc.^  appdni- 
ment  of  executors  and  trustees,  and  declaration  as  to  de- 
volution  of  trustees'  powei*s,  supra,  p.  667.  Specific  and 
general  legacies,  supra,  p.  592.  General  devise  and  beqmi 
upon  trust  for  sale  and  conversion,  and  trusts  of  pi^oceeds, 
including  a  gift  of  shares  to  testator* s  sons,  and  usual  poum 
and  provisions,  supra,  p.  568  et  seq.  Power  to  postpone  sak 
and  conversion,  and  declaration  as  to  intermediate  income, 
supra,  p.  575].  And  in  particular  I  authorise  and  em- 
power my  trustees  to  carry  on  for  such  period  as  they 
shall  think  fit  any  business  in  which  I  may  be  engaged, 
whether  alone  or  in  partnership,  at  the  time  of  my  death, 
and  for  that  purpose  to  retain  and  use  therein  the  capital, 
or  my  share  of  the  capital,  employed  therein  at  my  death, 
and  such  additional  capital  as  my  trustees  shall  think  fit 
to  advance  out  of  my  residuary  estate,  with  full  power  to 
act  or  join  in  acting  in  all  matters  relating  to  such  business 
as  if  they  were  beneficially  entitled  thereto,  or  to  my  share 
and  interest  therein,  and  to  delegate  all  or  any  of  thdr 
powers  in  relation  to  such  business  to  any  person  or  persons 
whom  they  may  think  proper.  And  I  declare  that  my 
trustees  shall  be  free  from  responsibility,  and  entitled  to 

(a)  The  nature  of  the  trusts  makes  it  better  to  leave  any  vacancy 
in  the  trusteeship  to  be  supplied  by  the  trustees  themselTes. 
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full  indemnity  ont  of  my  estate  for  or  in  respect  of  any  loss    Pbecedent 

which  may  arise  in  connection  with  such  business.     Pro*        * 

VIDEO  ALWAYS,  and  I  hereby  declare  that  my  sons  being  of  oi^i^o  poweb 

"^  ...  °  TO  CULBT  ON 

age  at  my  death  shall  have  the  option  in  succession  accord-     testatob's 

ing  to  seniority  of  purchasing  the  business  of  a ,  now  ^o^^^^ 

carried  on  by  me  at ,  at  a  price  to  be  determined  by    puechase  to 

valuation  in  such  manner  as  my  trustees  shall  think  fit.  bucoessivklt. 
And  I  declare  that  such  option  shall  be  signified  by  my  Option  to  eons 
said  sons  respectively  within  such  time  as  my  trustees  shall  ^  eucoession 
think  fit  to  allow  for  that  purpose,  and  that  in  the  event  of  business, 
the  same  being  exercised  the  said  business  shall  be  pur- 
chased as  a  going  concern,  and  shall  include  not  only  the 
goodwill  thereof  but  my  capital  therein  and  the  stock-in- 
trade,  machinery,  plant,  and  effects  of  or  belonging  thereto, 
and  the  real  or  leasehold  premises  at  or  upon  which  the 
same  shall  be  carried  on  or  which  shall  be  used  in  connec- 
tion therewith,  and  the  benefit  of  all  contracts  subsisting  in 
relation  thereto,  and  all  book  debts  and  monies  due  to  my 
estate  in  respect  thereof,  except  monies  so  due  in  respect  of 
profits  down  to  the  date  of  the  purchase.  And  I  declare 
that  my  son  so  purchasing  the  said  business  shall  be 
charged  in  account  upon  the  division  of  my  estate  with 
the  price  thereof  ascertained  as  aforesaid,  and  that  in  case 
Buch  price  shall  exceed  the  value  of  his  share  in  my  estate, 
my  said  son  shall  pay  the  amount  of  such  excess  to  my 
trustees  either  on  the  completion  of  the  purchase  or  (at  his 
option)  by  instalments  of  such  amount  and  with  such 
interest  and  security  as  shall  be  approved  by  my  trustees. 
Akd  I  declare  that  my  said  son  so  purchasing  the  said 
hnsmess  shall  indemnify  my  general  estate  against  all 
debts  and  liabilities  due  or  subsisting  in  respect  there- 
of (a):  Provided  always,  and  I  declare  that,  subject  and 

(a)  The  following  clause  is  adapted  to  the  case  where  a  testator 
has  under  articles  of  partnership  a  right  to  nominate  a  successor  to 
his  interest  in  the  partnership : — 

"In  exercise  of  the  power  in  this  behalf  contained  in  of^raocessor 
the  articles  of  partnership  dated  the day  of ,  18 — ,  to  partner- 

V  »  7  ship  share. 
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Pbeckdent  without  prejudice  to  the  powers  and  proTisions  herdur 
•  before  contained,  my  trustees  may  make  such  anraoge- 
omwo  powBB  ments  as  they  shall  think  desirable  for  and  in  relaticm  to 
TB  tatob'b  the  sale  and  realisation  of  any  business  in  which  I  may 
^o^oNs  OT?^  ^  engaged  as  aforesaid  at  my  death,  and  may  dispose  of 
FUBCHA8B  TO  such  busiucss  or  of  my  share  or  interest  therein  upon  sudi 
eucS^vELY.  terms  as  to  valuation,  settlement  of  accounts,  method  of 

•  payment,  and  otherwise  as  they  may  think  proper.    Axd 

I  decl£u^  that  no  purchaser  from  my  trustees  shall  be 
concerned  to  see  or  enquire  whether  the  provisions  herein- 
before contained  in  relation  to  the  aforesaid  option  of 
purchase  have  been  complied  with,  or  be  in  any  manner 
affected  by  any  irregularity  or  want  of  compliance  with 
such  provisions  (a).  \_Potcer  to  apportion  blended  trust 
funds  and  other  trustee  clauses^  supra^  pp.  676 — 579,  so  far 
as  needed.']    In  witness,  Ac. 

of  the  firm  of ,  in  which  I  am  a  partner,  and  of  every 

or  any  other  power  enabling  me  in  this  behalf,  I  hereby 

nominate  my  son to  succeed  to  the  share  and  interest 

of  and  in  the  said  partnership  business  belonging  to  me 
at  my  death,  and  I  bequeath  imto  my  said  son  such  share 
and  interest  accordingly,  subject  to  his  complying  with 
the  provision  and  direction  in  the  said  articles  contained  as 
to  the  admission  of  a  new  partner,  and  indemnifying  my 
estate  against  all  the  debts  and  liabilities  of  the  said  firm. 
And  I  declare  that  my  said  son  shall  be  charged  in  the 
division  of  my  estate  with  the  value  of  my  share  and  interest 
in  the  said  business,  to  be  ascertained  by  valuation  in  eaeb, 
manner  as  my  trustees  shall  think  fit  And  that  if  the 
value  of  my  said  share  and  interest  shall  exceed  the  value 
of  the  share  of  my  said  son  in  my  estate,  my  said  son  shall 
pay  the  amount  of  such  excess  to  my  trustees  either  in  one 
simi  or  by  such  instalments  and  with  such  interest  and 
security  as  shall  be  approved  by  my  trustees.'' 

(a)  As  to  whether  the  busmess  could,  with  the  sanction  ol  the 
Court,  be  converted  into  a  limited  company,  see  Be  Morriion,  [1901] 
1  Ch.  701 ;  jBe  New,  ib.  2  Oh.  634. 
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oxLvn. 

"Will  of  Eeal  and  Personal  Estatb.  Bequest  of  Lease-    pbecedent 
HOLD  House  upon  Trust /or  the  Testaior^B  Wife  during     CXLVII. 
Widowhood,   mth  Powers  of  Sale  and  of  Leasing,  oiviko  leasb- 
General  devise  and  bequest   of  Eeal  and  Personal  ^^ifL^Yl" 

^  *f  JS  TBXJ8T  POE 

Estate  without  Conversion  upon  Trust  for  payment  of  -wifbdubiho 
the  income  of  a  Moiety  of  the  Estate  to  the  Testator^s  ^^^^^ 
Wife  during  Widowhood  and  subject  to  the  Widow^s  wtbttstfob 
Interest  for  the  Testator^ s  Children  and  the  Children  issue  with- 
of  any  Child  predeceasing   the  Testator.    Power  of  y^^^^J) 

Management;  Extension  of  the  powers  of  the  Settled  

Land  Act,  1882;  General  Power  of  Investment; 
Power  to  appropriate  parts  of  Estate  Specifically  in 
satisfaction  q/*  Shares  o/*  Residue. 

1,  A.  B.,  of,  &o.  [clause  revoking  prior  wills j  appointment 
of  executors  and  trustees^  and  declaration  as  to  devolution  of 


trustees^  powers^  ut  supra,  p.  567].    I  bequeath  to  my  Bequest  of 
trustees,  their  executors  and  administrators,  my  lease-  ^^^ trust 

hold  messuage  situate  at ,  upon  trust  to  permit  my  for  wife 

said  (ft)  wife  to  have   the  use   or  receive  the  rents  and  ^dowhooi. 

profits  of  the  same  premises  during  her  widowhood,  she 

paying  the  rent  reserved  hy  the  lease  under  which  I  hold 

the  same,  and  performing  and  observing  the  covenants 

by  the    lessee    and   conditions    therein    contained,  and 

indemnifying  my  other  executors  and  trustees,  and  my 

estate  in  respect  thereof.    And  I  declare  that,  after  the  And  after  her 

death  or  remarriage  of  my  said  widow,  the  said  premises  j^rnAge  to 

shall  fall  into  and  form  part   of  my  residuary  estate,  fall  into  the 

Provided  always  that  my  trustees  at  any  time  during  p^^^  ^f  ^^ 

during 
(a)  This  Precedent  is  inserted  because  testators  sometimes  object 

to  the  ordinary  trusts  for  sale  and  conversion  of  the  whole  estate. 
But  the  ordinary  form,  accompanied,  as  it  is,  by  a  power  to  post- 
pone conversion,  has  precisely  the  same  effect,  and  is  much  more 
oonTenient,  as  a  comparison  of  this  Precedent  with  Precedent 
CXLI.,  supra,  p.  567,  will  show.  As  to  the  duties,  see  notes  on 
pp.  563,  568,  586,  supra, 
[I)  It  is  assumed  that  the  wife  is  an  executor  and  trastee. 
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pBBCfEDENT 

CXLVII. 

GrVINO  LEASE- 
HOLD HOUSE  IN 

TRUST  FOB 
WIFBDUHINQ 
"WIDOWHOOD, 
AND  BBSIDUB 
IN  TBUST  FOB 

WIFE  AND 

ISSUE  WITHOUT 

OONVEBSION. 

widowhood 
of  wife, 
— with  oorre- 
spondinfjf 
trusts  of  the 
moDieft  to 
arise  from 
such  sale. 

Power  of 
leasing  during 
widowhood  of 
wife,  either 
with  or 
without  the 
fomiture. 


Devise  and 
bequest  of 
real  and  per- 
sonal estate 
to  trustees 
upon  trust  to 
pay  funeral 
and  testa- 
mentary 
expenses, 
debts,  and 
legacies ; 


the  widowhood  of  my  said  wife  may  sell  the  said  lease- 
hold premises :  And  I  declare  that  my  trustees  shall 
invest  the  monies  to  arise  from  such  sale  (after  the  pay- 
ment of  incidental  expenses)  in  any  of  the  stocks,  funds, 
or  securities,  hereinafter  authorised  as  investments;  and 
may  vary  such  investments  into  or  for  others  of  any 
nature  so  authorised ;  and  shall  pay  the  income  of  sudi 
trust  monies  and  investments  to  my  said  wife  during  her 
widowhood ;  and  that  after  her  death  or  remarriage  the 
said  trust  monies  and  investments  shall  fall  into  and 
form  part  of  my  residuary  estate.  Provided  also,  that 
my  trustees  may  demise  the  said  leasehold  premises  f(»r 
any  term  not  exceeding  twenty-one  years  at  rack-rent 
with  power  (if  they  shall  think  fit)  to  grant  or  concur  in 
leases  of  the  same  premises  with  the  furniture  in  or  upon 
the  same,  at  an  entire  rent,  and  in  that  case  to  make  or 
concur  in  such  apportionment  of  the  rent  (if  and  when 
the  same  shall  require  to  he  apportioned)  between  the 
leasehold  premises  and  the  furniture  as  to  my  trustees 
in  their  uncontrolled  discretion  shall  seem  fit,  \_Beque8t  of 
furniture  J  8fc,,  and  pecuniary  legacy  to  wife,  ut  supra,  pp.  562, 
563.]  I  DEVISE  AND  BEQUEATH  aU  my  real  and  personal 
estate  (except  what  I  otherwise  dispose  of  by  this  my  will 
or  any  codicil  hereto)  unto  and  to  the  use  of  my  trustees, 
their  heirs,  executors,  and  administrators  respectively, 
upon  trust  that  my  trustees  shall  out  of  my  personal 
estate,  or  the  proceeds  of  the  sale,  calling  in  and  con- 
version thereof,  or  in  case  of  the  insufficiency  thereof^ 
by  mortgage  or  sale  of  my  real  estate,  or  a  competent 
part  thereof,  raise  and  pay  my  funeral  and  testamentary 
expenses  and  debts,  including  any  mortgage  debts  or 
charges  specifically  charged  on  my  real  estate,  or  any 
part  or  parts  thereof  [which  I  direct  to  be  paid  out  of 
my  personal  estate,  as  far  as  the  same  wiU  extend,  in 
exoneration  of  the  real  estate  charged  therewith]  (a),  and 

(a)  A  direction  to  this  effect  is  desirable,  in  order  to  predade 
questions  between  the  real  and  personal  representatives  of  liie 
ultimate  beneftciaries.    And  see  n.  (c),  on  p.  585,  supra. 
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the  legacies  [other  than  specific  legacies]  bequeathed  by    Prsoedent 

this  my  will  or  any  codicil  hereto,  and  the  legacy  duty  on        

any  legacies  bequeathed  free  of  duty :  Provided  always  otvisq  lbabb- 
that  no  purchaser  or  mortgagee,  under  a  sale  or  mortgage     teust  fob 
of  my  real  estate,  or  any  part  thereof,  purporting  to  be  "^^^^^ 
made  for  raising  money  for  such  purpose  as  aforesaid,   andbesidub 
shall  be  bound  to  enquire  as  to  the  insufficiency  of  my  ^y!^^^ 
personal  estate.     And  I  direct  that  my  trustees  shall  pay  issue withoite 

the  income  of  one  equal  moiety  of  my  said  residuary  real '- 

and  personal  estate  to  my  said  wife  during  her  widow-  j^^e^of^De 
hood,  and  subject  to  the  interest  of  my  said  wife  during  moiety  to 
her  widowhood  in  the  income  of  the  said  moiety  of  my  widowhood 
said  residuary  real  and  personal  estate,  shall  hold  my  ^^*J^i®°* 
said  residuary  real  and  personal  estate  and  the  income  testator's 
thereof.  In  trust  for  [testator* a  children  and  grandchildreny  ^^JT^ 
ut  supra,  p.  583].      Provided  always  that  my  trustees  children, 
may  raise  by  sale  or  mortgage  of  any  part  or  parts  of  my  of  a^d 
Haid  residuary  estate  (real  or  personal)  or  otherwise,  any  ^^^*^^°^ 
part  or  parts  not  exceeding  in  the  whole  a  moiety  of  the  po^e,  of 
value  (to  be  determined  for  that  purpose  in  such  manner  rai*ing  money 

bv  sale  or 

as  my  trustees  shall  in  their  discretion  think  fit)  of  the  mortgage  for 

then  expectant  share  of  any  child  or  grandchild  of  mine  advancement. 

in  my  said  residuary  real  and  personal  estate  under  the 

trusts  aforesaid,  and  may  apply  the  same  for  his  or  her 

advancement  or  benefit  as  iny  trustees  shall  think  fit; 

But  no  purchaser  or  mortgagee  shall  be  concerned  to 

enquire  as  to  the  propriety  of  raising  any  money  for  the 

purpose  of    such    advancement,  or    the    amount  which 

ought  to  be  raised,  or  to  see  to  the  application  thereof ; 

And  so  that  any  sums  raised  for  the  purpose  aforessdd 

during  the  widowhood  of  my  said  wife  shall,  as  between 

her  and  the  other  persons  beneficially  interested  in  my 

estate,  be  considered  as  raised  out  of  the  moiety  of  my 

estate  the  income  whereof  is  not  receivable  by  my  said 

wife.    [And  I  declare  that  if  there  shall  be  no  child  or  Disposition  in 

grandchild  of  mine  who  shall  attain  a  vested  interest  in  ohiidren^or 

the  said  trust    premises  under  the  trusts    hereinbefore  grandchildren 
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PBaGEDEKT  doclared,  then,  subject  and  without  piejudioe  to  tiie 
^_  •     trusts  and  powers  hereinbefore  declared  and  contained, 

oivnffo  LBA6E*  my  trustees  shall  stand  seised  and  possessed  of  my  said 
TBX78TFOB     rcsiduary    real    and    personal    estate,    and   the   moome 

wiFBDUBnfo  thereof,  In  trust  for,  &c.l  (a).    Provided  ALWAT8,tiiat 

WIDOWHOODf  . 

AND  BBsiDUB  tho  wholo  of  tho  income  arising  from  every  or  any  part 
^^^^^  of  my  residuary  estate  (real  or  personal)  of  whatsoever 
I88XJB  WITHOUT  descriptiou  shall,  as  well  during  the  first  year  from  my 

1  death  as  at  all  times  afterwards,  be  applicable  as  income 

Se^*^]^^^  under  the  trusts  of  this  my  will,  no  part  thereof  being  in 
truBts.  any  event  liable  to  be  retained  as  corpus  or  capital.    Akd 

Income  of  J  direct  that  during  the  widowhood  of  my  said  wife,  and 
eve^^sorip-  also,  after  her  death  or  remarriage,  during  the  minority 
*^^\^*^  of  any  child  or  grandchild  of  mine  who  shall  be  interested 
inoome.  under   the   trusts   hereinbefore    contained,    my   tmsteeB 

Trusta  for  ghall  retain  possession  or  receive  the  rents  and  profits  of 
during  my  said  residusiy  real  and  leasehold  property,  and  pay 

wife^d^t^  *^^  outgoings  and  expenses  which  may  be  payable,  or 
her  death  or  which  they  may  think  fit  to  pay  in  respect  thereof,  and 
rk^ed^g  may  manage  the  same  premises,  and  make  out  of  income 
o^o^ty  o*  or  capital  outlays  for  the  benefit  or  in  respect  of  my  real 
grandchild  and  personal  estate,  in  the  same  manner  in  all  respects 
entitled.  ^  y  ^j^^y  ^^p^  absolute  (and  not  merely  fiduciary)  owners 

thereof,  without  being  answerable  for  any  loss  occasioned 
thereby ;  and  for  any  of  the  purposes  aforesaid,  may 
employ  such  agent  or  agents  at  such  salary  or  remunera- 

Appointment    ^^^  ^  ""^7  ^  thought  fit.      And  I  HE  REST  DECLARE  that 

of  trustees  for  my  trustees  shall  be  the  trustees  for  the  purposes  of  the 
^^Ued      Settled  Land  Acts,  1832  to  1890  (6),  of  the  settlement 

imd  d^^-    ^'^^^^^^  ^y  *^  ™y  ^^^^^  *^^  ^^^  ^y  trustees  may  during 

tion  as  to  their  the  widowhood  of  my  said  wife  with  her  consent  in  writing 

^^®"'  and    after   her   death  or  remarriage,  and    during  the 

minority  of  any  child  or  grandchild  of  mine  who  shall 

(a)  This  clause  shoold  be  omitted  where  the  state  of  the  testator's 
family  renders  it  unnecessary. 

(b)  See  the  notes  as  to  these  Acts,  supra,  Precedents  CTXXVL 
and  CXXXVn. 
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be  interested  under  the  trusts  aforesaid,  at  the  discretion    PssoiDm 
of  my  trustees,  exercise  in  respect  of  the  entirety  of  any 


of  my  freehold,  copyhold,  and  leasehold  hereditaments,  otwxq  : 
all  such  powers  as  a  tenant  for  life  thereof  might  exercise     trust  fob 
mider  the  same  Acts,  and  all  monies  which  shall  arise   wur*  dumno 

.  .  .A      1  WIDOWHOOD, 

from  the  exercise  of  any  such  power,  and  which,  if  the  and  bbsidttb 
same  had  been  exercised  by  such  tenant  for  life,  would  "^^^]^* 
be  capital  money  within  the  meaning  of  the  said  Acts,  issub  without 

shall  be  settled  upon  such  trusts,  and  with  and,  subject  to '— 

such  powers  and  provisions  as  will  as  nearly  as  may  be 
correspond  with  the  trusts,  powers  and  provisions  appli- 
cable imder  the  said  Acts  to  such  capital  money.    Pro-  General 
viDED  ALWAYS  AND  I  DECLARE  that  all  mouios  forming  ^.^^^ent. 
part  of  my  estate,  or  otherwise  coming  to  the  hands  of 
my  trustees  under  any  of  the  trusts  or  powers  of  this 
my  will  and  requiring  investment  may  be  invested  by 
my  trustees  at  their  discretion,  [^investment  clause,  supra, 
p.  569,]  and  that  any  such  investments  may  be  varied  by 
my  trustees  at  discretion,  and  they  may  also  in  like 
manner  vary  the  investments  constituting  or  representing 
my  residuary  personal  estate  at  my  death.    [Pro\^ded  Power  of 
ALWAYS,  and  I  dedare  that  notwithstanding  anything  J^SXto^^ 
hereinbefore  contained,  my  trustees  may  at  any  time  or  of  speoko 
times  with  the  consent  in  writing  of  my  said  wife  during  ^i^d  p^. 
her  widowhood,  and  of  the  majority  in  number  of  such  "^S^^^^^f 
of  my  children  and  grandchildren  for  the  time  being  shares  of 
entitled  to,  or  interested  in  possession  or  expectancy  in,  '®*^^**®- 
my  residuary  estate  as  aforesaid  as  shall  at  the  time  be 
of  full  age,  specifically  allot  or  appropriate  any  part  or 
parts  of  my  estate  (real  or  personal)  in  the  actual  condi- 
tion or  state  of  investment  thereof  for  the  time  being  in 
or  towards  satisfaction  of  the  share  or  shares  of  any  of 
my  scud  children  or  grandchildren  in  my  said  residuary 
real  or  personal  estate,  and  may  determine  or  assume, 
in  such  manner  and  upon  such  grounds  as  my  trustees 
shall  in  their  absolute  discretion  think  fit,  the  value  for 
such  appropriation  or  allotment  of  every  or  any  part  or 
parts  of  my  said  real  and  personal  estate,  and  every  or 
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Pbkokdbnt    any  such  appropriation  and  allotment  shall  take  effect 

CXLVII.     fj^jj^  Quch  time  or  times,  and  be  made  for  or  in  respect 

omm  LBASB-  of  suoh  sum  and  in  other  respects  in  such  manner  as  my 

^teustpob"'  trustees    shall    think    reasonable    and    proper.     And   I 

wiFEDUEDTo   DECLARE    that    auv    such    appropriation   and    allotment 

WIDOWHOOD,  ijxl.xri.  * 

▲MDBEsii«TJB  may  be  made  upon  the  terms  of  such  sum  or  sums  of 

'^ffB^ura  ^  money  as  my  trustees  may  think  fit,  being  by  or  on  the 

iBsuE  WITHOUT  part  of  any  of  the  persons  interested  under  this  my  will 

ooNVKB8ioN^  ^^.^  j^^  ^^  ^^  ^^^  ^j  cquality ;  And  that  every  such 

^°^d  *f  r       appropriation  or  allotment  shall,  subject  to  such  oonsent 

payments  for   or  consents  as  hereinbefore   prescribed    being    obtained 

aUotanent!       thereto,  be  absolutely  binding  upon  all  persons  interested 

Declaration     under  this  my  will.     And  I  declare  that  any  property 

allotted"^**      so  appropriated  or  allotted,  and  the  proceeds  thereof,  if 

properties.       Bold,  and  any  sum  allotted  for  equality  as  aforesaid,  and 

the  investments  representing  the  same  respectively,  shall, 

until  some  person  or  persons   shall   become  absolutely 

entitled  thereto  in  possession  under  the  trusts  of  this 

my  will,  be  and  remain  subject  (according  to  the  nature 

thereof,  and  so  far  as  circumstances  may  require  or  admit) 

to  the  powers  and  trusts  for  management  and  incidental 

or  subsidiary  powers  and  provisions  hereinbefore  contained, 

in  the  same  manner  as  if  such  appropriation  or  allotment 

had  not  taken  place,  and  subject  thereto,  such  property 

shall  be  held  upon  the  like  trusts,  and  with  and  subject  to 

the  like  powers  and  provisions,  as  the  share  in  or  towards 

satisfaction  whereof  the  same  shall  have  been  appropriated 

or  allotted  ((i).]     IPower  to  apportion  blended  tm^t  funds 

and  other  trustee  clauses,  pp.  676—679.]     In  witness,  &o. 

(o)  The  following  ahorter  form  is  appropriate  where  the  will 
contains  a  trust  for  conversion,  with  power  of  postponement  and 
ancillary  clauses  as  usual : — 

Power  to  '<  And  I  EMPOWER  my  trustees  at  any  time  to  allot  or 

8p^dfi^"part8  appropriate  any  part  or  parts  of  my  estate,  whether  real 
^^tkf^ct''^  f  ^^  personal,  in  or  towards  satisfaction  of  any  legacy  or 
legacies  or  share  in  my  residuary  estate  hereinbefore  bequeathed  to 
due'^directed^'  ^^  ^  ^'^^^  ^^^  ^^^  ^^^  ^^  daughter  of  mine  or  any  other 
toheooD-       person  at  such  valuation  or  estimate  of  value  as  my 

Terted.  ^  '^ 
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CXLVin. 

Will  of  a  Married  Woman  in  exercise  of  a  Power  of    ^S^f^ 
Appointment  in  her  Marriage  Settlement  (a).  

I  OP  XAHBIED 

9  A.  B.,  of,  &o.  [clause  revoking  priar  willSy  8fc.,  ut  supra,  woman  uitobe 

POWBE. 


trustees  shall  think  fit,  and  to  execute  and  make  such  Recital  of 
oonyeyanees,  assurances,  or  transfers  of  any  property  so  ®®**^^®°A^ 
allotted  as  may  be  necessary  or  proper  [but  any  property  power  for  the 


80  appropriated  or  allotted  and  the  proceeds  thereof  if  ]^™^tm 
sold  and  the  investments  representing  the  same  shall  de&nltof 
nevertheless  until  the  same  shall  become  transferable  to  marriage, 
some  person  or  persons  absolutely  entitled  thereto  be  and 
remain  subject  (according  to  the  nature  thereof,  and  so  far 
as  circumstances  may  require  or  admit)  to  the  trusts  for 
sale  and  investment  and  powers  of  varying  investments 
and  postponing  sale  and  conversion,  and  of  leasing  and 
management  until  sale,  and  other  incidental  or  subsidiary 
powers  and  provisions  hereinbefore  contained,  in  the  same 
manner  as  if  such  appropriation  or  allotment  had  not 
taken  place,  and  so  that  any  real  estate  so  appropriated  or 
allotted  shall  for  the  purposes  of  transmission  be  considered 
personal  estate,  and  subject  thereto  such  property  and  the 
proceeds  of  the  conversion  thereof,  and  the  investments  of 
such  proceeds,  shall  be  held  upon  the  like  trusts,  and  with 
and  subject  to  the  like  powers  and  provisions,  as  the  legacy 
or  share  in  or  towards  satisfaction  whereof  the  same  shall 
have  been  allotted]." 

The  power  would  rarely  be  exercised  in  respect  of  roal  estate, 
and  as  regards  personal  estate  an  almost  equivalent  authority  is  of 
necessity  given  by  law  to  the  executors,  who,  however,  aro  often 
unwilling  to  make  appropriations  without  an  express  authority. 
See  Be  Lepine,  [1892]  1  Oh.  210 ;  Be  Bichardeon,  [1896]  1  Ch.  512  ; 
Be  Nickels,  [1898]  1  Ch.  630;  Be  Beverly,  [1901]  1  Ch.  681 ;  and 
see  also  per  Parke,  B.,  7  W.  &  M.  313 ;  The  Heirs  Hiddingh  and 
De  ViUiere  Denymn,  12  App.  Cas.  624;  Be  Gilbert,  [1898]  1  Q.  B. 
282.  The  power  given  by  the  Land  Transfer  Act,  1897  (App. 
XVTL,  infra),  s.  4,  seems  to  be  of  very  limited  scope. 

(o)  With  respect  to  the  exercise  of  powers  by  married  women, 
see  Sugd.  Pow.,  8th  ed.  ch.  v.  sect.  1 ;  Ilawkesley  v.  Barrow,  L.  R. 
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Pebobdbkt    p.  662].    Whereas  by  an  indenture  (a)  dated  the 

PXT  VTTT 

*    day  of ,  and  expressed  to  be  made  between  C.  B.  of 

OP  icABBiBD    the  first  part,  myself  of  the  second  part,  and  L.  M.  and 

powBB.       N.  0.  (thereinafter  called  the  trustees),  of  the  third  part 

"  (being  a  settlement  made  in  consideration  of  the  marriage 

shortly  after  solemnized  between  myself  and  the  said  C.  B.), 

It  was  agreed  that  the  trustees  should  hold  the  sum  of 

£ Two  and  a  half  per  Cent.   Consolidated  Stock 

then  belonging  to  me,  and  then  lately  transferred  by  me 
into  the  names  of  the  trustees,  ii;L  trust  for  me  until 
the  said  then  intended  marriage,  and  after  the  solemnisa- 
tion thereof  should  either  permit  the  said  Stock  or  any 
part  thereof  to  remain  unaltered,  or  should  with  suoh  con- 
sent, or  at  such  discretion,  as  therein  mentioned,  sell  the 
same  or  any  part  thereof,  and  lay  out  the  monies  produced 
by  such  sale  in  manner  therein  mentioned  in  any  of  the 
stocks,  funds,  shares,  or  securities,  thereby  authorized  for 
the  investment  thereof ;  and  might  with  such  consent  or  at 
such  discretion  as  aforesaid,  vary  the  said  investments,  if 
and  as  they  should  think  fit ;  and  should  pay  the  income 
of  the  said  Stock,  and  the  investments  for  the  time  being 
representing  the  same  during  the  joint  lives  of  the  said 
C.  B.  and  myself,  to  me ;  and  after  the  death  of  either  of 
us  to  the  survivor  of  us  during  his  or  her  life ;  and  after 
the  death  of  such  survivor,  should  hold  the  said  trust  pre- 
mises and  the  income  thereof,  upon  trusts  thereby  declared 
for  the  issue  or  children  of  our  marriage ;  and  it  was,  by 

1  P.  &  D.  147 ;  Lechmere  v.  Brotheridge,  32  Bea.  353 ;  Tayhr  v. 
Meadi,  84  L.  J.  Ch.  203 ;  4  De  G.  J.  &  S.  697 ;  Bishop  v.  WaU^  3 
Ch.  D.  194;  Be  Hernando,  21  Ch.!).  20^;  and  the  M.  W.  P.  Act, 
1882,  App.  Xn.  infra,  s.  4. 

(a)  The  indenture  here  recited  is  Precedent  CXY.,  supra.  The 
recital  may  (if  thought  fit)  be  omitted,  and  in  that  case  the  appoint- 
ment will  be  made  in  exercise  of  the  power  in  the  settiement» 
referring  to  it  by  date  and  parties  as  above,  or  referring  to  it 
simply  as  the  settlement  made  on  the  testatrix's  marriage,  bat  the 
latter  form  of  reference  will  only  be  appropriate  if  there  was  no 
other  settlement.  (Compare  the  Precedents  of  appointments  by 
deed,  mpra,  pp.  471 — 481. 
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the  indenture  now  in  recital,  declared  that,  if  there  should    TBxcKDvsn 
be  no  child  of  the  said  then  intended  marriage  who  being 
a  son  should  attain  the  age  of  twenty-one  years,  or  being    of  mabmbd 
a  daughter  should  attain  that  age  or  marry,  then  (without      poweb. 
prejudice  to  the  trusts  thereinbefore  declared)  the  trustees 
should  hold  the  said  trust  premises,  and  the  annual  income 
thereof,  or  so  much  thereof  respectively  as  should  not  have 
become  vested  or  been  applied  under  any  of  the  trusts  or 
powers  therein  contained,  or  by  statute  implied,  in  trust 
for  such  persons  and  purposes,  and  in  such  manner,  as  I 
should,  when  discovert,  by  deed,  or  whether  covert  or  dis- 
covert, by  wiU  or  codicil  appoint.    And  whereas  there  That  there 
has  been  no  issue  of  my  said  marriage.     Now  in  exercise  jg^^g  ^f  ^^ 
of  the  power  to  me  by  the  hereinbefore  recited  indenture  mwriage. 
of  settlement  given,  as  aforesaid,  and  of  every  other  power 
enabling  me  in  this  behalf,  I  hereby  appoint  that,  if  no  Appointment, 
child  of  my  said  marriage,  being  a  son,  shall  attain  the  age 
of  tweniy-one  years,  or  being  a  daughter  shall  attain  that 
age  or  marry,  the  trustees  or  trustee  for  the  time  being  of 
the  same  indenture,  shall  after  the  death  of  the  said  C.  B., 
and  such  default  or  failure  of  children  as  aforesaid,  out  of 
the  said  Stock  and  the  investments  for  the  time  being 
representing  the  same,  and  the  income  thereof,  or  so  much 
thereof  respectively  as  shall  not  have  become  vested  or 
been  applied  under  any  of  the  trusts  or  powers  in  the  same 
indenture  contained  or  by  statute  implied,  raise  and  pay 

to £ ,  and  to £ ,  and  as  regards  each 

such  sum,  free  from  estate  duty,  it  being  my  intention 
that  all  such  duty  shall  be  borne  and  paid  out  of  the 
residue  hereinafter  appointed  of  the  said  Stock  and  invest- 
ments (a),  AND  SHALL  pay  and  transfer  the  residue  of  the 
said  Stock  and  investments,  and  of  the  income  thereof 
(including  in  such  residue  one  or  both  of  the  said  legacies 

of  £ and  £ ,  if  the  same  respectively  shall  fail  by 

lapse  or  otherwise),  unto and in  equal  shares. 

(a)  See  note  (6)  on  p.  474,  supra. 
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And  as  to  all  other  the  estate  and  effects  real  and  personal 
to  which  I  shall  be  entitled  for  my  separate  use  or  over 
which  I  shall  have  a  general  power  of  appointment  or  dis- 
position at  mj  death,  I  devise,  bequeath  and  appoint  the 
same  unto  the  said  C.  B.  for  his  own  use.  And  I  hereby 
APPOINT  the  said  L.  M.  and  N.  0.  executors  of  this  my 
will.    In  witness,  &o.  (a). 


CXLIX. 

Codicil  appointing  a  New  Trustee  and  Executor. 

If  A.  B.,  of,  &c.,  DECLARE  this  to  be  a  codicil  to  my  will, 

dated  the day  of 19 — .      Whereas  E.  F.,  in 

my  said  will  named,  has  lately  died,  now  I  hereby 
APPOINT  L.  M.,  of,  &c.,  to  be  a  trustee  and  executor  of  my 
said  will,  and  a  guardian  of  my  infant  children,  in  the 
place  of  the  said  E.  F. ;  and  I  declare  that  my  said  witt 
shall  accordingly  be  read  and  construed  as  if  the  name 
of  the  said  L.  M.  had  been  inserted  therein  throughout, 
instead  of  the  name  of  the  said  E.  F. ;  and  in  all  other 
respects  I  confirm  my  said  wilL    In  witness,  &c. 


Fbeoedeut 
CL. 

CODICIL 

▲LTBBINO 

AK0T7NT  OF 

LBGACT. 

Redtalof 
beqneet. 

Of  a  sam 
haying  been 
advanced  to 
the  legatee. 


CL. 

Codicil  altering  the  amwmt  of  a  Legacy. 

Ij  A.  B.,  of  &c.,  declare  this  to  be  a  codicil  to  my  will, 

dated  the day  of ,  19 — .    Whereas  by  my  said 

will  I  have  bequeathed  to  my  son  C.  B.,  his  executors  and 

administrators,  the  sum  of  £ :  and  whereas,  since 

the  date  and  execution  of  my  said  wiU,  I  have  at  various 
times  advanced  and  paid  to  my  said  son  C.  B.  several 

(a)  This  will  must  be  executed  in  the  maimer  prescribed  hj 
1  Viet.  c.  26,  8.  9  (see  sect.  10  of  that  Act),  and  such  execution  will 
be  sufficient,  whatever  formalities  may  have  been  required  by  the 
deed  creating  the  power. 
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smns  of  money,  amountmg  in  the  aggregate  to  the  sum 

of  £ ,  for  the  purpose  of  enabling  him  to  establish 

himself  as  a .    Now  I  hbrbby  declare  that  the 

said  aggregate  sum  of  £ shall  be  taken  to  have  been 

and  to  be  in  part  payment  of  the  said  legacy  of  £ , 

and  that  the  said  legaoy  of  £ shall,  to  the  extent  of 

the  said  sum  of  £ — — -  so  advanced  as  aforesaid,  but  not 
further  or  otherwise,  be  considered  to  have  been  adeemed. 
And  in  all  other  respects  I  confirm  my  said  wilL    In 

WITNESS,  &c. 


F&EOSDBKT 

CL. 

CODICIL  , 

▲LTEBma 

AJCOUNTOF 
LE01.CT. 

Beyooatioxi  of 
legacy  to  the 
extent  of 
adyanoement. 


CLI. 
Devise  in  Strict  Settlement  (a). 

Xj  A.  B.,  of,  &c.  [clame  revoking  prior  testamentary  imtru- 
nientB  and  appointment  of  trmtees  and  declaration  as  to 
the  devolution  of  powers  of  trustees^  ut  supra^  p.  567]. 
I  DEVISE  all  my  real  estate  (b)  (except  what  I  otherwise 
dispose  of  by  this  my  will)  to  the  use  of  my  son,  D.  B., 
during  his  life  without  impeachment  of  waste ;  and  after 
his  death,  to  the  use  of  each  successively,  according  to 
seniority,  of  the  sons  of  the  said  D.  B.  bom  during  my 

(a)  This  Precedent  is  not  given  as  an  example  of  a  complete  will, 
bat  as  an  example  of  a  devise  in  strict  settlement,  with  the  usual 
accompanying  provisions  and  powers. 

(6)  This  devise  would  include  copyholds,  but  as  the  limitations 
would  not  take  effect  conveniently  as  legal  limitations  of  copyholds, 
it  is  proper,  when  copyhold  property  of  any  importance  is  to  be 
devised  in  strict  settlement,  to  devise  the  same  to  trustees  in  fee, 
upon  trusts  corresponding  to  the  uses  of  the  freeholds,  as  in  the 
next  Precedent,  at  p.  620,  infra. 

It  appears  that  the  above  devise  would  not  include  leaseholds  for 
years,  imless  the  testator  had  no  freehold  or  copyhold  property. 
See  Turnery,  Turner,  21  L.  J.  Ch.  843;  Gully  v.  Davis,  L.  E.  10 
Eq.  562;  Moose  v.  White,  3  Ch.  D.  763;  Butler  v.  Butler,  28 
Ch.  D.  66.  For  a  form  of  settlement  of  leaseholds  to  go  with 
settled  freeholds,  see  the  next  Precedent,  at  p.  620,  infra, 

D.— C.P.  39 
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Pbboidbiit    life  for  the  life  of  saoh  son,  withont  impeadunent  of 

1        waste ;   with  remainder  immediately  after  the  death  of 

DEVMSDr     each  such  son  (a),  to  the  use  of  his  first  and  other  bom 

sBTTLSMBzrr.   suooessivelj,  according  to  seniority,  in  tail  male;  ahp 

AFTER  the  failure  or  determination  of  the  usee  and  estates 

hereinbefore  limited,  to  the  use  of  each  son  of  the  said 

D.  B.  bom  after  my  death  successively,  according  to 
seniority,  in  tail  male;  and  in  default  of  such  issue, 
to  the  use  of  each  successively,  according  to  seniority, 
of  my  sons  hereafter  to  be  bom,  during  his  life  without 
impeachment  of  waste;  with  rebcainder,  immediately 
after  the  death  of  each  such  son,  to  the  use  of  his  first 
and  other  sons  successively,  according  to  seniority  in  tail 
male ;  and  after  the  failure  or  determination  of  the  uses 
and  estates  hereinbefore  limited,  to  the  use  of  my  brother 

E.  B.,  during  his  life,  without  impeachment  of  waste ;  and 
after  his  decease,  to  the  use,  &c.  ^limitation  in  favour  of 
the  sons  of  B.  B.  similar  to  those  above  in  favour  of  the  sons 
ofD.  B.y  and  making  each  son  horn  in  the  testator^ s  lifetime  a 
tenant  for  life  only]  {b) ;  and  in  default  of  sudi  issue,  to 

(o)  See  Honywood  v.  Honywood,  [1903]  W.  N.  72,  186,  where 
these  words  were  omitted. 

(&)  These  limitations  are  framed  so  as  to  in  effect  make  each 
devisee  who  may  oome  into  existence  during  the  testator's  lifetinie 
take  for  life  only,  it  being  assumed  that  the  testator  has  only  one 
son  liying  at  the  date  of  his  will,  and  that  an  after-born  son  of  tiie 
testator  will  not  have  a  son  in  the  testator's  lifetime.  Where  such 
limitations  are  carried  on  through  a  long  string  of  devisees,  their 
form  may  be  conyeniently  shortened,  by  limiting  estates  for  life  to 
each  person  in  being  at  the  date  of  the  will,  with  remainder  to  his 
sons  successiyely  in  tail  male  (as  in  the  limitations  in  the  text  to 
the  testator's  after-bom  sons),  and  adding  the  following  proTiso 
after  the  first  limitation : — 

Proviso  "  Provided  always  that  every  person  actually  bom  in 

estatef  taiUo  ^7  lifetime  (but  not  any  person  en  ventre  sa  mire  at  my 

life  estates,      death),  who  under  the  limitations  hereinbefore  contained 

would  (but  fortius  present  proviso)  be  entitled  by  purchase 

to  an  estate  in  tail  male  in  the  said  prMnifieSy  shall,  in  the 
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THE  USE  of  my  own  right  heirs.  Provided  always  that 
no  person,  who  shall  be  en  ventre  sa  mire  at  my  death, 
shall,  for  the  purposes  of  the  limitations  hereinbefore  con- 
tained, be  considered  as  bom  during  my  life  (a).    And  I   

place  in  which  he  would  be  so  entitled  as  aforesaid,  take 
therein,  in  lieu  of  such  estate  in  tail  male,  an  estate  for  his 
life  only,  without  impesichment  of  waste,  with  remainder, 
immediately  after  his  death,  to  the  use  of  his  first  and  other 
sons  successiyely  according  to  seniority  in  tail  male/' 

(a)  If  the  minority  clause  formerly  inserted  in  this  place  is 
retained,  it  will  be  in  the  form  subjoined.  Its  place  is  suppHed  in 
the  present  Precedent  by  the  reference  infra,  p.  614,  to  sect.  42  of 
the  Conv.  Act,  1881  (App.  IV.,  infra), 

"  AlTD  I  SEEEBY  DECLAEE  that  if  any  person  who  would,  if  this  Trusts  during 
present  declaration  had  not  been  inserted,  be  entitled  to  the  posses-  the  minorities 
sion,  or  the  receipt  of  the  rents  and  profits  of  my  said  real  estate  as 
tenant  for  life  or  in  tail  male  b3r  purchase,  shall  be  imder  the  age 
of  twenty-one  years,  then  and  so  often  my  trustees  shall  during 
such  minority  receive  the  rents  and  profits  of  and  manage  the  said 
real  estate,  and  may  fell  timber  for  repairs  or  sale,  or  otherwise, 
and  may  preserve  game,  and  accept  surrenders  from,  and  make 
allowances  to  and  arrangements  with,  tenants  and  others,  and  may 
do  all  other  things  which  to  them  may  seem  expedient  for  the  due 
management  thereof;  and,  after  deducting  the  expenses  of  man- 
agement, repairs,  insurance,  and  other  out-goings,  and  satisfying 
any  and  every  annual  stun,  and  the  interest  of  any  and  every  gross 
sum  which  may  be  charged  upon  the  said  real  estate  or  any  part 
thereof,  shall  pay  such  sum  as  my  trustees  shall  think  proper  for  or 
towards  the  maintenance  or  education  of  such  minor  (either  directly, 
or  to  his  guardians  or  guardian,  to  be  applied  by  such  guardians  or 
guardian  without  accounting  to  my  trustees),  and  shall  accumulate 
the  residue  of  the  said  rents  and  profits  in  the  way  of  compound 
interest,  by  investing  the  same  and  all  the  resulting  income  thereof, 
in  the  names  of  my  trustees  in  any  of  the  public  stocks  or  funds  of 
the  United  Kingdom,  or  upon  Government  or  real  securities  in 
England,  Wales,  or  Ireland,  and  may  vary  the  same  at  their  dis- 
cretion; and  shall  hold  all  the  said  residue  of  the  said  rents  and 
profits,  and  the  investments  for  the  time  being  representing  the 
Bame,  and  the  annual  income  thereof,  and  the  accumulations  of 
Buch  income  upon  the  tbtjsts,  and  subject  to  the  powers  and 
39(2) 
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No  jointure  to 
become  a  lien 
unleftstheper* 
son  limiting 
the  same,  or 
some  of  his 
issue,  become 
entitled  in 
possession. 


HEREBT  DECLARE  that  evBiy  persoii  hereby  made  tenant 
for  life  of  the  said  premises  may,  either  before  or  after 
he  shall  be  entitled  to  the  possession  or  to  the  reodpt  of 
the  rents  and  profits  thereof  (but  subject  to  the  estates 
preceding  his  own  estate,  and  to  the  powers  annexed  to 
such  preceding  estates,  and  to  the  estates  which  may  haye 
been  limited  in  exercise  of  such  powers),  by  deed  or  will  or 
codicil,  appoint  to  any  woman  whom  he  may  many  or 
have  married,  for  her  life,  or  any  less  period  [by  way  of 
jointure],  any  yearly  rentoharge  or  rentcharges  [com- 
mencing from  or  at  any  time  after  the  death  of  the 
appointor  and]  not  exoeeding  in  the  whole,  for  any  one 

woman,  the  sum  of  £ ,  to  be  charged  upon  and  payahk 

out  of  all  or  any  of  the  said  premises  (a) ;  And  I  declabs 
that  the  said  power  of  jointuring  may  be  exercised  as  often 
as  any  person  for  the  time  being  entitled  to  exercise  the 
same  shall  many,  but  so  nevertheless  that  the  premisee 
shall  not  in  any  circumstances  be  liable  by  virtue  of 
charges  created  by  one  and  the  same  person  to  the  pay- 
ment at  one  and  the  same  time  of  any  sum  or  sums 
exceeding  the  yearly  sum  of  £ .  Provided  never- 
theless, that  no  rentcharge  shall  become  a  lien  upon  any 
of  the  said  premises,  or  be  payable,  unless  the  person 
appointing  the  same  shall  be  or  become  entitled  to  the 
possession  or  to  the  receipt  of  the  rents  and  profits  of  the 
said  premises,  or  some  issue  of  such  person  Rhftll^  or  would 
if  of  full  age,  become  so  entitled,  or  before  the  time  when 

provisions  applicable  to  monies  arising  from  sales  under  the  power 
of  sale  hereinafter  contained,  and  investments  representing  the 
same." 

See  infra,  p.  618,  n,  (d),  for  another  form  of  this  tmst,  giving 
the  accumulations  to  the  minor,  on  attaining  the  age  of  twenty-one 
or  marriage  absolutely.  If  there  were  no  power  of  sale  the  trust 
would  take  the  form  given  on  p.  615,  infra. 

(a)  Such  a  rentcharge  when  limited  will  give  the  person  entitled 
thereto  the  powers  conferred  by  sect.  44  of  the  Conv.  Act,  1881 
(App.  IV.,  infra).  As  to  the  words  in  square  brackets,  see  -fir 
de  Hoghton,  [1896]  2  Ch.  385. 
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such  person  ahall  beoome,  or  when  some  issue  of  such  person    Pbscsdemt 
shall  become,  or,  if  of  full  age,  would  have  become  so        ^^ 
entitled:  And  aXso,  that  the  said  premises  shall  not  at     dbvisbin 
any  one  time  be  subject  to  the  payment  of  rentcharges    sETTLKinsNT. 

exceeding  in  the  whole  the  sum  of  £ ,  and  that  such  t^  estates 

rentcharges  shall  have  priority  of  payment  according  to  not  to  be 
the  priority  in  order  of  limitation  of  tibe  respective  estates  more^an  a 
of  the  several  persons  exercising  the  said  power.     And  specified 
I  ALSO  DECLARE  that  cvery  person  hereby  made  tenant  for  at  once  for 
life  of  the  said  premises  may,  either  before  or  after  he  shall  Jo"**i^^^- 
be  entitled  to  the  possession  or  to  the  receipt  of  the  rents  ©h^  por- 
and  profits  thereof  (but  subject  to  the  estates  preceding  his  ^^^  ^^' 
own  estate  therein,  and  to  the  powers  annexed  to  such  children, 
preceding  estates  and  to  the  estates  which  may  have  been 
limited  in  exercise  of  such  powers),  by  deed  or  will  or 
codicil,  charge  aU  or  any  of  the  said  premises  with  the 
payment,  for  the  portion  or  portions  of  his  child,  or  all 
or  any  of  his  children  (other  than  an  eldest  or  only  son, 
entitled  under  the  limitations  hereinbefore  contained  to 
the  first  estate  for  life  or  in  tail  male,  either  in  possession 
or  in  remainder  expectant  on  the  life  estate  of  the  person 
exercising  this  power),  or  any  sum  or  sums  not  exceeding 
in  the  different  events  hereinafter  specified  the  respective 
sums  following :  (that  is  to  say)  if  there  shall  be  but  one 

such  child  (other  than  as  aforesaid),  the  sum  of  £ ; 

IP  there  shall  be  but  two  such  children  (other  than  as  — varying 

aforesaid),  the  sum  of  £ ;  and  if  there  shall  be  three  SSTnumberof 

or  more  such  children  (other  than  as  aforesaid),  the  sum  of  children; 

£ ;  to  be  an  interest  or  interests  vested  in  and  to  be 

paid  to  such  child,  or  among  such  children,  or  any  one  or 
more  of  them,  at  such  times,  if  more  than  one,  in  such 
shares,  and  to  be  subject  to  such  powers  of  appointment 
by  the  person  exercising  this  power,  or  any  other  person 
or  persons,  and  to  such  powers  of  advancement  exerciseable 
at  the  discretion  of  the  donees  or  donee  or  otherwise,  and 
to  such  other  powers  and  provisions  of  any  description  for 
the  benefit  of  such  child  or  children  or  any  of  them,  as  the 
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FsBOEBimiiT    person  ezeroising  thiB  power  shall  direct;  and  may,  by 

^_l        deed,  or  will,  or  oodioil  (but  subject  as  aforesaid),  diarge 

the  premises  charged  with  such  portion  or  portions  reepeo- 

tiYelj,  with  the  payment  of  such  clear  atmual  sum  or  sums 

^^^^      not  exceeding  the  interest  of  the  portion  or  portions  after 

annoAl  Bums,   the  rate  of  £ per  cent,  per  annum,  to  be  raised  and 

intweetonthe  appliod  for  the  maintenance  or  education  of  the  child  or 
portions  for     children  for  whom  such  portion  or  portions  shall  be  intended, 
until  such  portion  or  portions  shall  become  payable,  at  such 
times,  if  more  than  one  in  such  shares,  at  or  according  to 
the  discretion  of  any  trustees  or  trustee  or  otherwise  and 
generally,  in  such  manner  in  every  respect  as  the  person 
—and  to  limit  exercising  this  power  shall  direct:   and  may,  to  provide 
for  rai^^  ^ ^^  t^®  raising  and  payment  of  such  portion  or  portions 
flame.  and  annual  sum  or  sums,  by  deed,  or  will,  or  codicil  (but 

subject  as  aforesaid),  appoint  the  premises  charged  there- 
with to  any  person  or  persons  for  any  term  or  terms  of 
years,  with  or  without  impeachment  of  waste,  upon  usual 
^^portion.to  trusts  for  securing  payment  of  the  same.      Providkd 
unless  the        NEVERTHELESS,  that  no  portiou  Or  annual  sum  shall  be- 
Sh"^^     the    ^^^  ^  ^®^  upon  all  or  any  part  of  the  said  premises,  or 
same,  or  some  be  payable,  imless  the  person  appointing  the  same  shall  be 
o^^w  wsue,     ^^  become  entitled  to  the  possession  or  to  the  receipt  of  the 
^^J?       rents  and  profits  of  the  said  premises,  or  some  issue  of 
such  person  shall,  or  would,  if  of  full  age,  become  so 
entitled,  or  before  the  time  when  such  person  shall  become, 
or  some  issue  of  such  person  shall  become,  or,  if  of  full  age, 
The  estates     would  have  become  so  entitled :  and  also,  that  the  said 
jojt  to  mow     premises  shall  not,  under  the  power  of  charging  portions 

*^^*»  a  ,  hereinbefore  contained,  become  ultimately  subject  to  the 

specifiedsiim  ,      ^  .  •      xi  i    i      • 

atonoefor      payment  of  any  greater  simi  m  the  whole  for  portions 
portions.         ^j^^^j^  ^j^^  g^JJ^  q£  £ ^  ^^^  ^j^j^^  g^^  portions  req>eo- 

tively  shall  have  priority  of  payment  according  to  the 
priority  in  order  of  limitation  of  the  respective  estates  of 
the  several  persons  exercising  the  said  power.  And  I 
HEREBY  DECLARE  that  the  powcrs  exerciseable  by  virtue  of 
the  Conveyancing  and  Law  of  Property  Act,  1881,  s.  42, 


possession. 
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dming  the  minority  of  any  person  who  would,  but  for  that   Pbeoedbmt. 
section,  be  beneficially  entitled  to  the  possession  of  the  said        ^^ 
premises,  shall  be  exeroiseable  by  my  trustees :  And  that     dbvibb  in 
in  case  any  such  person,  being  tenant  for  life,  or  in  tail   ssr^imsT. 
male  by  purchase  under  this  my  will,  dies  while  an  infant,  Declaration 
the  accumulated  fund  arising  during  his  minority  from  to  trusteeship 
income  of  the  said  premises  and  investments  of  income  for^^^^* 
thereof  shall  (subject  to  the  power  in  the  said  section  con-  o^  ^nvey- 
tained  of  applying  accumulations  as  income)  be  applied  in  LaTof  "^ 
the  purchase  of  freehold  hereditaments  in  England  or  ^^^^^i . 
Wales,  for  an  estate  in  fee  simple  to  be  made  subject  to 
the  settlement  hereby  created  of  the  said  premises  in  the 
manner  prescribed  by  sect.  24  of  the  Settled  Land  Act, 
1882,  with  reference  to  land  acquired  by  purchase  as  in 
that  Act  mentioned,  but  without  prejudice  to  the  interim 
application  thereof  as  capital  money  arising  under  that 

Act  (a).    And  I  hereby  further  declare  that  my  trustees  —and  of 

SettiedLand 
(a)  See  and  compare  the  forms,  tw/ra,  pp.  619,  620,  and  8wpra,  •^^* 
p.  547,  and  the  notes  thereto ;  and  see  also,  p.  611,  n.  (h).  Of  course, 
if  the  form  there  giyen  were  inserted,  the  above  declaration  as  to 
minorities  would  be  omitted.      The  powers  of  leasing  and  sale  and  Trustee 
exchange  hitherto  inserted,  in  place  of  the  declaration  as  to  the  <^^>a^* 
trusteeship  of  the  settlement,  are  subjoined. 

"AiTD  I  HEREBY  DECLARE  that  every  person  hereby  made  Power  of 
tenant  for  life  of  the  said  premises,  when  he  shaU  be  in  the  actual  1^^"^- 
posseesion  or  entitled  to  the  receipt  of  the  rents  and  profits  thereof, 
and  also  my  trustees  during  the  minority  of  any  person  who,  if  of 
full  age,  would  be  entitled  to  the  possession  or  to  the  receipt  of  the 
rents  and  profits  of  the  said  premises,  may  by  deed  appoint,  by  way 
of  lease,  &c.     [^Remainder  of  power  to  leascy  tU  supra,  p.  636.]    Ajo)  Power  of  sale 
I  HEREBY  FURTHER  DECLARE  that  my  trustees  may  during  the  life  and  exchange. 
of  any  person  hereby  made  tenant  for  life,  and  for  the  time  being 
entitled  to  the  possession  or  to  the  receipt  of  the  rents  and  profits  of 
the  said  premises,  with  his  consent  in  writing,  and  also  during  the 
minority  of  any  person,  who,  if  of  full  age,  would  be  entitled  to  the 
poeseesion  or  to  the  receipt  of  the  rents  and  profits  of  the  said  pre- 
mises, at  the  discretion  of  my  trustees  (but  subject  to  any  lease 
which  may  have  been  granted  under  the  power  in  that  behalf  here- 
inbefore contained),  diiqK)6e  of,  either  by  way  of  sale,  or  in  exchange 
for  other  hereditaments  in  England  or  Wales,  all  or  any  of  the  said 
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ing under  the 
power  of  sale 
and  exchange 
to  be  laid  out 
in  the  pur- 
chaseot  lands, 
to  be  settled 
to  the  uses  of 
the  devised 
estate. 


Power  for 
trustees  to 
apply  monies 
receiyed  on 
a  sale  or 
exchange  in 
dischai^ 
of  incum- 
brances ;  and, 
till  a  pur- 
chase, to 
invest  in  the 
funds  or  upon 
securities. 


shall  be  the  trustees  for  purposefl  of  the  Settled  Land  Acts, 
1882  to  1890,  of  the  settlement  created  by  this  my  wilL 

premises,  upon  such  terms  and  imder  such  oonditions  as  mj  trustees 
shaU  think  fit,  with  power  to  buy  in,  or  rescind  any  oontiact  fox 
sale  or  exchange  of  all  or  any  of  the  said  premises,  and  to  re-sell  or 
re-exchange  the  same,  without  being  responsible  for  any  loss  occa- 
sioned thereby  (o),  and  with  power,  for  the  purpose  of  effectuating 
any  such  sale  or  exchange,  to  revoke  all  or  any  of  the  uses,  trusts, 
or  powers  hereinbefore  limited  or  to  be  limited  tmder  the  powers  of 
jointuring  and  charging  portions  hereinbefore  contained,  of  the 
hereditaments  sold  or  given  in  exchange,  and  to  appoint  the  same 
in  any  manner  they  shall  think  fit.    And  I  he&ebt  declarb  that 
my  trustees  shall,  with  such  consent  or  at  such  discretion  as  afore- 
said, lay  out  the  money  received  upon  any  sale  or  for  equality  of 
exchange  in  the  purchase  of  freehold  or  copyhold  hereditaments  d 
inheritance  in  England  or  Wales,  or  in  procuring  the  enfranchise- 
ment of  copyhold  hereditaments  purchased  or  previously  settled, 
and  shall  settle  or  cause  the  same  to  be  settled,  to  the  uses  and  sub- 
ject to  the  powers  hereby  Umited,  or  to  be  Umited  under  the  powers 
of  jointuring  and  charging  portions  hereinbefore  contained,  as  hr 
as  the  deaths  of  parties  and  other  intervening  circumstances  will 
permit :  Peottded  always  that  my  trustees  may,  with  such  con- 
sent or  at  such  discretion  as  are  hereinbefore  mentioned  with 
respect  to  a  sale  or  exchange,  apply  any  monies  to  be  received 
upon  any  sale  or  for  equality  of  exchange  as  aforesaid,  or  any  part 
thereof,  in  or  towards  satisfying  any  mort^;age  or  other  charge  or 
incumbrance  which  may  then  affect  all  or  any  of  the  hereditaments 
which  shall  then  be  subject  to  the  uses  or  trusts  of  this  my  will 
And  I  HEBEBY  FUBTHSB  DECLAKE  that,  Until  the  money  to  be 
received  upon  any  sale  or  for  equality  of  exchange  shall  be  laid  out 
or  disposed  of  as  aforesaid,  my  trustees  may,  with  such  consent  or 
at  such  discretion  as  aforesaid,  invest  the  same  in  their  names  in 
any  of  the  public  stocks  or  funds  of  the  United  Kingdom,  or  upon 
GK>venunent  or  real  securities  in  England  or  Wales,  and  may  vary 
the  same  if  and  as  they  shall  think  fit ;  Aim  that  the  annual 
income  from  such  investments  shaU.  be  paid  and  applied  in  the 
maimer  in  which  the  rents  and  profits  of  the  hereditaments  to  be 
purchased  therewith  as  aforesaid,  would  be  payable  or  appHoable  in 
case  such  purchase  and  settlement  as  aforesaid  were  then  actually 
made." 

(a)  Sect.  13  of  the  Trustee  Act,  1898  (App.  XV.,  mjra),  does  not 
to  extend  to  exchanges. 
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\_Poicer  (if  desired)  for  any  one  or  more  of  the  tenants  for  life    Pbecbdent 
to  appoint  new  trustees  and  other  trustee  clattses^  Sfe.y  ut  supra^  ^^' 

pp.  639,  540,  mutatis  mutandis.']    In  witness,  &c.  devisb  in 

BTBICT 


cLn. 

Will  devising  Eeal  Estate,  to  use  that  the  Testator's    PaECEDKUT 
Wife  may  receive  a  Eentcharge  during  her  Hfe^  and            •*•• 
subject  thereto  to   Testator^ s  Sons  in  strict  Settlement^  opbkalakd 
Bemainder  to  Testator^s  Daughters,  as   Tenants  in  t^^  ot^too 
common  in  tail.    Powers  of  Jointuring  and  charging       f™^ 
Portions.    Declaration  as  to  Trusteeship  o/ Settle- ^ 


ment.  Devise  of  Copyholds  on  Trusts  corresponding 
with  Uses  of  Freeholds.  Bequest  of  Leaseholds  on 
similar  Trusts.  Bequest  of  articles  as  Heirlooms. 
Bequest  of  Eesiduary  Personal  Estate  upon  corre- 
sponding trusts  (a). 

Ij  A.  B.,  of,  &o.  [clause  revoking  prior  testamentary  instru- 
ments and  appointing  trustees^  and  declaration  as  to  the 
devolution  of  the  powers  of  trustees,  ut  supra,  p.  567].     I 
devise  all  the  messuages,  lands,  tenements,  and  heredita-  GeDeral 
ments,  and  real  estate  being  freehold  of  inheritance,  of  or  ^^^^ 
to  or  over  which  I  shall  at  my  death  be  seised,  or  entitled,  estates. 
or  have  any  power  of  disposition  by  will  (except  what  I 
otherwise  dispose  of  by  [this  my  will  or]  any  codicil  hereto), 
to  the  use  that  my  wife  C.  B.  and  her  assigns  may,  during  To  use  that 

her  life,  receive  the  yearly  rentcharge  of  £ ,  to  be  ^y  ^i^a 

[considered  as  her  separate  property  without  power  of  rentoharg©. 
anticipation  whilst  she  shall  be  under  coverture,  and  to  be] 

(a)  This  Precedent  is  given  as  a  specimen  of  a  complete  will 
making  a  strict  settlement  of  the  whole  real  estate  and  residuary 
personal  estate  on  the  testator's  sons  and  daughters,  it  being 
assumed  that  the  provisions  for  the  testator's  children,  other  than 
the  eldest  son,  are  made  by  way  of  legacy  out  of  the  personal 
estate.    And  see  n.  (a),  p.  540,  supra,  as  to  registered  land. 
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Pbboedbnt    charged  upon  all  the  said  premisefl  (a),  and  to  be  payable 

^^^'       by  equal  half-yearly  paymenis  on  the day  of 

OP  SEAL  AND  aud  tho day  of in  every  year,  the  first  half-yearly 

TAT^ttBAiTOQ  payment  to  be  made  on  such  of  the  said  days  of  payment 
OTEicT       Q^  gj^all  happen  next  after  my  death,  if  my  said  wife  shall 

'-  then  be  living  {b) ;  and,  subject  and  charged  as  hereinbe- 

Subject  there-  fore  is  mentioned,  I  declare  that  the  said  premises  herein- 
testator's  eons  before  devised,  shall  remain  and  be  to  the  use  of  my  son 
"^ttl"°^  t  ^*  ^'  [^^^^^^^  of  limitations  in  strict  settlement  mfawur  of 
the  lestator^s  sons  and  their  male  issue^  supra,  pp.  609,  610], 
Bemainder  to  And  in  default  of  such  issue,  TO  THE  USE  of  all  my 
J^htere  as  daughters  (including  any  daughter  who  may  have  died  in 
tenants  in       my  lifetime,  leaving  issue  living  at  my  death  (c) ) ,  as  tenants 

oommonin        .  "^  ,      ,    .-^.  .     ^  "  .,,  .    , 

tail.  in  common  m  tail  in  equal  shares,  with  cross  remamdeia 

Remainder  to  in  tail  between  or  among  them ;  and  if  all  my  daughters 

right^heks?^  but  one  shall  die  without  issue,  or  there  shall  be  but  one 

daughter,  then  as  to  the  entirety  of  the  said  premises  to 

THE  USB  of  such  ouc,  OT  Only,  daughter  in  tail,  with 

remadcder  TO  THE  USE  of  my  own  right  heirs  (rf)  [Poicer 

(a)  See  p.  497,  n.  (a),  supra. 

(6)  As  to  the  omission  of  powers  of  distress  and  entry,  see  p.  542, 
n.  (6),  supra, 

(c)  See  p.  593,  n.  (c),  supra. 

{d)  The  minority  clause,  formerly  inserted  here,  if  retained,  will 
be  in  the  form  subjoined.  Its  place  is  supplied  in  the  present 
Precedent  by  the  declaration,  infraf  p.  619. 

Declaration  as      '^  And  I  hereby  declabe,  that  if  any  person  who  would  but  for 
to  manage-       this  present  proviso  be  entitled  to  the  possession  or  the  receipt  of 
estates  during  ^^  ^^^  *^^  profits  of  the  said  premises,  or  of  any  imdiyided  share 
minorities.        thereof  as  tenant  for  life,  or  as  tenant  in  tail  male,  or  in  tail  by 
purchase,  shall,  being  a  male,  be  under  the  age  of  twenty-one  years, 
or  being  a  female,  be  under  that  age  and  not  under  coyerture,  then 
and  so  often  my  trustees  shall,  during  such  minority  or  minority 
and  discoyerture,  receive  the  rents  of  and  manage  the  same  pre- 
mises, or  such  undivided  share  thereof,  and  may  cut  or  concur  in 
cutting  timber  for  repairs  or  sale  or  otherwise,  and  may  preserve  or 
concur  in  preserving  game,  and  may  accept  and  make,  or  concur 
in  accepting  and  making,  surrenders  £rom  and  allowances  to,  and 
arrangements  with,  tenants  and  others,  and  generally  may  deal,  or 
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for  tenants  fw  life  to  jointure  and  charge  portions  with    Pbeobdknt 

ancillary  clauses,  supra,  pp.  612  et  seq."] :  And  I  hereby         ; 

DECLARE  that  my  trustees  shall  he  trustees  of  the  settle-    ov  beal  and 

ment  created  hy  this  my  will  for  the  purposes  of  sect.  42  tate  oeeatino 

of  the  Conveyancing  and  Law  of  Property  Act,  1881,  and 

that  if  any  person  who  would  but  for  that  section  be 

entitled  to  the  possession  of  the  premises  hereinbefore  to  trusteeship 

concur  in  dealing,  with  the  same  premises  as  if  they  were  the  abso- 
lute owners  thereof,  or  of  such  undivided  share  thereof,  and  after 
discharging  the  whole  or  a  proportionate  part  of  the  expenses 
incurred  in  or  about  such  management,  or  in  the  exercise  of  any  of 
the  powers  aforesaid,  or  otherwise  in  respect  of  the  premises,  and 
of  such  outgoings  as  they  shall  think  fit  to  pay,  and  keeping  down 
the  whole  or  a  proportionate  part  of  any  annual  sum,  and  of  the 
interest  of  any  gross  sum,  which  may  be  charged  upon  the  said 
premises  or  any  part  thereof,  shall  apply  such  annual  sum  as  my 
trustees  shall  think  proper  in  or  towards  the  maintenance  or  educa- 
tion of  such  minor  (either  directly  or  by  payment  to  his  or  her 
guardian  or  guardians  without  personally  seeing  to  the  application 
thereof) ;  and  shall  accumulate  the  residue  of  the  said  rents  and 
profits  in  the  way  of  compound  interest,  by  investing  the  same  and 
the  resulting  income  thereof  in  the  names  of  my  trustees  in  any  of 
tiie  public  stocks  or  funds  or  Government  securities  of  the  United 
Kingdom,  or  upon  real  securities  in  England  or  Wales,  and  may 
vary  the  same  at  their  discretion,  and  shall  hold  all  the  said  residue 
of  the  said  rents  and  profits,  and  the  investments  for  the  time  being 
representing  the  same,  and  the  income  thereof  and  the  accumula- 
tions thereof,  utoN  the  trusts  following ;  that  is  to  say,  if  the 
person  during  whose  minority  the  said  rents  and  profits  shall  have 
been  accumulated  as  aforesaid  shall,  being  a  male,  attain  the  age 
of  twenty-one  years,  or  being  a  female,  attain  that  age  or  marry 
imder  that  age,  then,  in  trust  for  such  person  and  his  or  her 
executors,  administrators,  and  assigns,  as  his  or  her  personal 
estate ;  but  if  such  person  shall,  being  a  male,  die  imder  the  age 
of  twenty-one  years,  or  being  a  female,  die  imder  that  age  and 
without  having  been  married,  then  upon  the  trusts,  and  with  and 
subject  to  the  powers  and  provisions  applicable  to  monies  arising 
from  sales  under  the  power  of  sale  hereinafter  contained,  and 
investments  representing  the  same." 

If  there  were  no  express  power  of  sale  the  ultimate  trust  would 
take  the  form  given  on  p.  620,  infra.  Compare  the  form,  supra, 
p.  616,  n. 
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Fbboedent    devised,  or  any  undivided  share  thereof  (as  the  case  maj 

^^^'       be),  being  tenant  for  life,  or  in  tail  male  or  in  tail  by 

OP  BBAL  AND  puTohase,  under  this  my  will  shall  die  while  an  in&nt, 

T^cRBATiNo  ^^^  being  a  woman  without  having  been  married,  the 

""^       accumulated  fund  arising  during  the  minority  or  minority 

8BTTLEMBNT.  o  o  •f  ,/ 

and  discoverture  (as  the  case  may  be)  of  such  person  from 

for^w^TOMs*  iiicome  of  the  said  premises  or  of  such  undivided  share 
of  Convey-  thereof,  and  from  investments  of  income  shall  be  held 
Law  of  Pro-  upon  the  trusts  applicable  to  funds  representing  monies 
P?!^.-^®**  produced  by  the  sale  under  the  power  in  that  behalf  con- 
ferred by  the  Settled  Land  Act,  1882,  of  the  said  premises 
— «ndof  or  of  such  undivided  share  thereof  (a).  And  I  hereby 
^ote.  further  declare  that  my  trustees  shall  be  trustees  for 

purposes  of  the  Settled  Land  Acts,  1882  to  1890,  of  the 
Deyieeof        settlement  created  by  these  presents.    I  devise  all  the 
teu^  o^^^    copyhold  messuages,  lands,  tenements  and  hereditaments 
spondingwith  of  to  Or  over  which  I  shall  at  my  death  be  seised  or 
holds.        "    entitled,   or    have    any   power    of    disposition    by  will 
(except  what  I  otherwise  dispose  of  by  [this  my  wiU 
or]  any  codicil    hereto)   to  the    use   of    my  trustees, 
their  heirs  and  assigns,  according  to  the  custom  of  the 
manors  whereof  the  same  may  be  respectively  holden, 
and  at  and  under  the  accustomed  rents  and  services,  upon 
SUCH  TRUSTS  and  subject  to  such  powers  and  provisions 
as  shall  correspond  with  the  uses,  trusts,  powers,  and 
provisions  hereinbefore  limited  and  declared  concerning 
my  freehold  hereditaments  hereinbefore  devised,  as  nearly 
as  the  different  tenure  and  qutility  of  the  premises,  and 
the  rules  of  law  and  equity  will  permit,  but  not  so  as  to 
BequeBtof       increase  or  multiply  charges  or  powers  of  charging.     I 
teS^  oorrt"^   DEVISE  AND  BEQUEATH  all  the  leasehold  messuages,  lands, 

spondingwith  tenements  and  hereditaments  of  or  to  or  over  which  I 
use  of  free- 
holds, shall  at  my  death  be  seised,  possessed,  or  entitled,  or  have 

(a)  See  the  general  provision  infra,  as  to  the  construction  of  sach 
referential  trusts,  and  compare  the  forms,  mpra,  pp.  615,  616,  and 
the  notes  thereto,  and  also  the  form  in  n.  (c),  on  p.  618,  supra.  See 
also  n.  (a),  p.  647,  supra. 
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any'power  of  disposition  by  will  (except  what  I  otherwise    Pbeckdkht 

dispose  of  by  [this  my  will  or]  any  codicil  hereto) ;  unto        ^ 

mj  trustees,  their  executors,  administrators,  and  assigns,    of  bbal  ani> 
for  all  such  estate,  term,  and  interest  as  I  shall  have  xATBOBB^TiNa 
therein  respectively  at  my  death,  upon  trust  that  my       "^^ 

trustees  ahall,  by  and  out  of  the  rents  and  profits  thereof,  — 

PAY  the  rents  and  annual  sums  reserved  by  the  leases 
thereof  respectively,  and  perform  and  observe  the  cove- 
nants by  the  lessees  and  conditions  in  the  said  leases 
respectively  contained,  and  subject  thereto  shall  hold  the 
same  premises,  upon  such  trusts,  &o.  [trusts  by  reference 
to  the  freehold   limitations  as  in  the  preceding  devise  0/ 
copyholds  down  to  "charging,"  and  proceeding]j  and  so 
that  neither  such  of  the  same  premises  as  are  held  by  a 
lease  for  years,  nor  any  undivided  share  thereof  (original 
or  accruing),  shall  vest  absolutely  in  any  person  hereby 
made  tenant  in  tail  male,  or  in  tail,  by  purchase,  of  the 
said  freehold  premises,  unless  such  person  shall  attain 
the  age  of  twenty-one  years,  but  on  the  death  of  such 
person  under  that  age  shall  devolve  in  the  same  manner 
as  the  same  would  have  done  had  they  been  freeholds  of 
inheritance  included  in  the  devise  in  strict  settlement 
hereinbefore  contained.       I  bequeath  to  my  trustees,  Beqaestsof 
their  executors,  admimstrators,  and  assigns,  all  the  plate,  hdrloomB? 
furniture,  linen,  china,  glass,  and  articles  of  household  use 
and  ornament,   prints,  busts,  statues,  bronzes,  marbles, 
vases,  antiquities,  articles  of  virtu  or  curiosity,  books,  and 
manuscripts,  which  shall  be  in,  or  about,  or  belonging  to 

my  mansion-house,  called House,  at  the  time  of  my 

death,  upon  trust  to  allow  the  same  articles  to  devolve  as 
heirlooms,  together  with  the  said  freehold  hereditaments 
hereinbefore  devised,  as  far  as  the  rules  of  law  and  equity 
will  permit,  but  so  nevertheless  that  the  same  or  any  share 
thereof  (original  or  accruing)  shall  not  vest  [ut  supra'] ; 
And  I  HEREBY  DIRECT  that  as  soon  as  conveniently  may  be  Directione  to 
after  my  death  an  inventory  shall  be  taken  of  the  said  toiT."^^^' 
articles,  except  [articles  of  trifling  value^  ut  supra^  p.  682] 
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Pekordbht    and  such  inventory  (subject  to  its  being  revised  as  occasion 

*       shall  require)  shall  be  signed  by  every  person  for  the  time 

OP  EKAL  AND  fceiug  cutitled  to  the  enjoyment  of  the  same  articles  under 
TATE  oBBATiNo  thc  trusts  hcFeinbef OFC  contained,  if  and  when  of  full  Bge, 
and  also  by  my  trustees,  and  the  said  articles  shall  at  all 
times  be  kept  adequately  insured  against  loss  or  damage  by 
fire  (so  far  as  the  same  are  capable  of  being  so  insured), 
and  properly  preserved,  by  and  at  the  expense  of  the 
usufructuary  thereof  for  the  time  being;   but  the  said 
plate  or  any  part  thereof  may  from  time  to  time  be  ex- 
changed, or  the  form  and  fashion  thereof  may  be  altered 
at  the  expense  of  the  usufructuary  thereof  for  the  time 
being,  providing  the  intrinsic  value  thereof  be  not  dimi- 
Trofltees  not    nished.   Provided  always,  that  after  the  usufructuary  for 
the  insiiranoe  the  time  being  shall  have  signed  the  inventory  aforesaid, 
tion'i^^*"     ^7  trustees  shall  not  be  bound  to  see  to  the  insurance  or 
property.        preservation  of  the  said  articles,  or  any  of  them,  and  shall 
not  be  responsible  for  any  omission  or  neglect  on  the  part 
of  the  usufructuary  with  respect  to  the  insurance  or  pre- 
servation thereof,  nor  for  loss  or  damage  occasioned  by  any 
other  act  or  omission  on  the  part  of  the  usufructuary,  but 
my  trustees  shall  not  be  precluded  from  interfering  for  the 
protection  of  the  property  when  and  as  they  shall  think  fit 
I  BEQUEATH,  &c.  \_beqi^st8  of  pecuniary  ot*  other  legacies j  ui 

^diT*  ^*  .  *"^^^'  PP-  ^^^'  ^^^'  ^^  ^^^'  sttpra].  I  BEQUEATH  all  my 
sonal  estate  personal  estate  (except  what  I  otherwise  dispose  of  by  this 
fr«S2f  "7^'-  ."7  "ilea  h»^)  ^  myZ^^lbeir 
Bion,  and  executors  and  administrators,  upon  trust  that  my  trustees 
expenses,  shall  call  in,  sell  and  convert  into  money  such  part  of  my 
f^wiee^and  ^^  personal  estate  as  shall  not  consist  of  money;  Akd 
subject  shall  out  of  the  monies  to  arise  from  such  calling  in,  sale 

thrtruste^  *^<1  conversion,  or  forming  part  of  my  said  personal  estate, 
"^^S^^fmin  ^^^  °^y  funeral  and  testamentary  expenses  and  debts, 
sales  of  real  and  the  legacies,  other  than  specific,  bequeathed  by  this 
®****®*  my  wiU  or  any  codicil  thereto ;  And  shall  hold  and  apply 

the  residue  of  the  same  monies  upon  the  trusts  and  for 
the  purposes  applicable  to  monies  produced  by  the  sale 
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under  the  power  in  that  behalf  conferred  by  the  Settled    Psboedeht 
Land  Act,  1882,  of  the  said  freehold  premises  herein- 
before  devised.     Provided  always  and  I  declare  that    opbkalakd 
every  trust  hereinbefore    declared   by  reference  to  the  t^ts  obsatdvo 
trusts  applicable  to  monies  produced  by  the  sale  under       "^^ 
the  power  in  that  behalf  conferred  by  the  Settled  Land 


Act,  1882,  of  the  said  freehold  premises  or  of  any  im-  toi^am-^ 

divided  share  thereof,  or,  as  the  case  may  be,  by  reference  ^^"^^^ 

to  the  trusts  applicable  to  funds  representing  such  monies,  by  reference 

shall  import  primarily  a  direction  that  my  trustees  shall  ^ly  tr^^of 

with  all  convenient   speed  invest  the  monies  or  funds  capital 

whereof  trusts  are  so  declared  or  the  proceeds  thereof  in  ^^^^' 

the  purchase  of  hereditaments  in  England  for  an  estate  in 

fee  simple  to  be  made  subject  to  the  settlement  hereby 

created  of  the  said  freehold  premises  or  of  such  tmdivided 

share  thereof  in  the  manner  described  by  sect.  24  of  the 

Settled  Land  Act,  1882,  with  reference  to  land  acquired 

by  purchase  as  in  that  Act  mentioned  but  without  prejudice 

nevertheless  to  the  interim  application  thereof  as  capital 

money  arising  under  that  Act.     \_Potcer  to  postpone  sale 

and  conrersioriy  ut  supra^  p.  566,  so  far  as  applicable  to  per- 

sonal  estate.     Power  {if  desired)  for  any  one  or  more  of  the 

tenants  for  life  to  appoint  new  trustees  and  other  trustee 

clauses^  Sfc.f  ut  supra,  pp.  639,  540,  mutatis  mutandis.']    In 

Witness,  &o. 
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'BELEASE8. 


^tltatittf  (a). 


CLIIL 

^o^J"    Belease  of  part  of  the  lands  charged  with  a  jonrruBB 

til  jTTT, 

RENTCHARGE,  and  SURRENDER  of  the  TERM  fin'  secumg 

OF  jonmxBii.        the  jointure. 

Parties.  TmS    INDENTTTEE,  made  the  day  of  j 

between  C.  B.,  of  &c.  [jointress]^  of  the  first  part,  I.  K, 

of,  &c.,  and  L.  M.,  of,  &o.  [^tnistees  of  Jointure  term],  of 

the  second  part,  and  D.  B.,  of,  &c.   [tenant  in  fee],  of 

Eeoital  of        the  third  part.    Whereas  by  virtue  of  an  indenture  (J) 

the  jointure,    dated,  &c.,  and  expressed  to  be  made  between  A.  B.  (smoe 

w  S'i^^d"    deceased),  of  the  first  part,  the  said  C.  B.  (tljen  C.  D., 

title  of  tenant  _-. 

in  fee;  (a)  As  to  releases,  see  Dav.  Prec.  Conv.,  3rd  ed.  vol.  v.  Part  U., 

pp.  139 — 148;  and,  in  addition  to  the  cases  there  cited,  as  to  the 
effect  of  a  release  with  reference  to  claims  included  therein,  but  of 
which  the  releasor  was  not  cognisant  when  the  release  was  given, 
see  Skilbeck  v.  Hilton,  L.  B.  2  Eq.  687;  Brooks  v.  SuUon^  L.  B. 
5  Eq.  361 ;  L.d!  S.  W.  Bailvoay  v.  Blackmore^  L.  R  4  H.  L.  610 
LaTve  V.  Lawe,  Ir.  B.  8  Eq.  327 ;  Ex  'parte  Jarvis,  10  Ch.  D.  179 
and  Turner  v.  Turner,  14  Ch.  D.  829;  Be  -Gamett,  31  CL  D.  1 
33  Ch.  D.  300;  and  see  also  Worman  v.  Wormany  43  Ch.  D.  296. 
Eeleases  of  registered  land  will  in  almost  all  cases  be  in  the  forms 
hitherto  usual. 

(6)  The  settlement  here  recited  only  differs  from  that  in  Pre- 
cedent CXXXYII.,  supra,  by  containing  an  actual  limitation  of  a 
jointure  term,  instead  of  relying  upon  the  statutory  power  for  the 
jointress  to  limit  such  term.  The  settlor  is  supposed  to  be  dead, 
and  the  eldest  son  of  the  marriage  to  have  acquired  the  fee  under  a 
disentailing  assurance  made  during  the  father's  lifetime,  and  with 
his  consent  as  protector.  This  concise  form  of  recital  may  some- 
times be  conveniently  adopted  when  brevity  is  desirable. 
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Bpinster),  of  the  second  part,  E.  F.  and  G.  H.  of  the  third    Pbecedknt 
part,  and  the  said  I.  K.  and  L.  M.  of  the  fourth  part       ^^^^^' 
(being  a  settlement  made  in  consideration  of  the  marriage  of  jodttubb. 
shortly  afterwards  solemnised  between  the  said  A.  B.  and 
0.  B.),  and  of  a  disentailing  assurance  dated,  &c.,  and 
expressed  to  be  made  between  the  said  D.  B.  of  the  first 
part,  the  said  A.  B.  of  the  second  part,  and  X.  T.  of  the 
third  part,  and  duly  enrolled  in  Chancery,  and  in  the 
events  which  have  happened,  the  hereditaments  herein- 
after released  (together  with  other  hereditaments),  now 
stand  charged  with  the  payment  to  the  said  C.  B.,  during 

her  life,  of  a  yearly  rentcharge  of  £ ,  by  way  of 

jointure,   payable  quarterly,  with  the  usual  powers  of 

distress  and  entry  for  recovering  the  same;  and  subject 

thereto,  stand  limited  to  the  use  of  the  said  I.  E.  and 

L.  M.,  their  executors,  administrators,  and  assigns,  for  the 

residue  of  a  term  of  200  years,  limited  to  them  by  the  said 

indenture  of  settlement  upon  trusts  for  securing  payment 

of  the  same  rentcharge ;  and  subject  as  aforesaid,  the  same 

hereditaments  are  vested  in  fee  simple  in  the  said  D.  B., 

who  is  the  eldest  son  of  the  said  marriage.   And  whereas  — of  agree- 

the  said  C.  B.  has,  in  order  to  enable  the  said  D.  B.  to  release  the 

effectuate  an  intended  sale  of  the  said  hereditaments  here-  ^^^^er^he 

inafter  released,  agreed  to  release  the  same  from  the  said  term. 

jointure  rentcharge,  which  is  intended  to  remain  charged 

upon  the  other  hereditaments  now  charged  therewith  (a), 

and  the  said  I.  E.  and  L.  M.  have  agreed  at  her  request 

to  make  such  surrender  of  the  same  hereditaments  as  is 

hereinafter  contained.   Now  this  indenture  witnesseth,  WitnesBeth. 

(a)  Under  22  &  23  Vict.  c.  35,  s.  10,  a  release  of  part  of  the  lands 
chaiqged  with  a  rentcharge  does  not  (as  was  the  effect  before  the 
passing  of  this  Act)  extinguish  the  rentcharge  as  to  the  other  lands 
charged.  But  the  rights  of  persons  interested  in  the  hereditaments 
remaining  unreleased,  and  not  concurring  in  nor  confirming  tho 
release,  are  preserved  (see  as  to  this  Booth  v.  Smithy  14  Q.  B.  D. 
318) ;  sect.  1 1  contains  similar  provisions  as  to  the  effect  of  a  release 
from  a  judgment  of  part  of  any  hereditaments  charged  therewith. 
And  see  the  cases  cited  in  note  (c),  p.  207,  supra. 
D.— r.p.  40 
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Pbbgidut 
CLIU. 

07  JOXNTUBB. 

Belease  of 
jointure. 

Witneeseth 
sooondlj. 


Surrender  of 
term. 


Covenant 
ag^ainst  in- 
cumbranoee. 


that,  in  pursuanoe  of  the  said  agreementi  and  in  oonsideni- 
tion  of  the  premises,  she  the  said  0.  B.  doth  hereby  release 

ALL  [parcels']  from  the  said  yearly  rentcharge  of  £ , 

created  by  the  hereinbefore  recited  indenture  of  settlement, 
and  all  powers  and  remedies  for  recovering  the  same.  And 
THIS  INDENTURE  ALSO  WITNESSETH,  that,  in  further  pur- 
suance of  the  said  agreement,  and  in  consideration  of  the 
premises,  they  the  said  I.  K.  and  L.  M.,  by  the  direction 
of  the  said  G.  B.,  do,  and  each  of  them  doth,  hereby  sor- 
render  unto  the  said  D.  B.,  all  the  said  hereditaments  and 
premises  hereinbefore  expressed  to  be  hereby  released  from 
the  said  jointure,  to  the  intent  that  the  said  term  of  200 
years  may  merge  in  the  freehold  and  inheritance  of  flie 
said  premises,  and  be  thereby  extinguished.  And  each  of 
them,  the  said  C.  B.,  I.  £.,  and  L.  M.,  so  far  as  relates  to 
her  or  his  own  acts  and  deeds,  doth  hereby  covenant  with 
the  said  D.  B.,  that  they  the  said  covenanting  parties 
respectively  have  not  done  or  knowingly  suffered,  or  been 
party  or  privy  to  anything  whereby  the  said  premisefl 
expressed  to  be  hereby  released,  or  any  part  thereof,  are,  ifl 
or  can  be  impeached  (a).    In  witness,  &o. 


Pbeoedbht 
CLIV. 

OFAPOWBB 
TO  JOINTUBB. 

Releasing 
party. 


CUV. 

Eelease  by  Indorsement  on  a  settlement^  of  a  Power  to 
jointtjhe  an  after-taken  wife. 

To  ALL  TO   WHOM   THESE  PRESENTS  shaU 
come,  the  within-named  A.  B.,  now  of ,  &c.,  sends 

(a)  According  to  usual  practice,  the  jointress  in  such  a  case  irill 
only  covenant  against  incumbrances,  and  though  a  covenant  on  her 
part  might  be  implied  in  the  usual  manner  under  sect.  7  (1)  (F.)  of 
the  Conv.  Act,  1881,  App.  lY.,  infra,  it  has  been  thought  con- 
yenient  to  retain  in  this  Precedent  the  old  form  of  coyenant  against 
incumbrances  by  both  jointress  and  trustees.  It  will  be  ohserred 
that  the  Precedent  is  worded  so  as  not  to  imply  any  covenant  for 
title.    See  sect.  7  (1)(F.)  of  the  Act. 
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greeting :  Whsreas  the  maxriage  between  the  Baid  A.  B. 
and  the  within-named  M.  N.  was  duly  solemnised  on  the 

day  of ,  18 — :  And  whereas  the  said  M.  N., 

afterwards  M.  B.,  died  on  the day  of ,  19 — , 

leaving  G.  B.  the  only  child  of  the  said  marriage :  Now 
THESE  PBESENTS  WITNESS  that,  in  Consideration  of  the 
natural  love  of  the  said  A.  B.  for  the  said  C.  B.,  and  for 
divers  other  good  considerations,  he  the  said  A.  B.,  at  the 
request  of  the  said  G.  B.,  doth  hereby  release,  all  the 
hereditaments  comprised  in  the  within- written  indentm*e, 
FROM  the  said  power  of  jointuring  therein  contained,  to 
THE  intent  that  the  premises  may  henceforth  be  discharged 
from  the  said  power  of  jointuring,  and  that  the  said  A.  B. 
may  be  barred  from  exercising  the  same.  In  witness, 
&o.{a). 


Pbeoedeht 
CLIV. 

OFA  FOWEB 
TO  JOINTUBK. 

Beoitalof 
marriage; 

—of  death  of 
wife,  leaving 
an  only  son. 

Witnesseth ; 

— release  by 
donee  of  the 
power. 


CLV. 


Pbboedemt 
CLV. 


TO  TBUCTEES 
OFHABBIAOE 
SETTLBICBNT. 


Belease  to  the  Trustees  of  a  Marriage  Settlement 
upon  the  Divmon  of  the  Trust  Property  after  the  Death 
of  t/te  Settlor  and  his  Wife,  between  their  Son  and 
Daughter,  the  Daughter's  Share  being  transferred  to  the 
Trustees  of  her  Marriage  Settlement  (J). 

This  indenture,  made,  &C.,  BETWEEN  A.  B.,  of,  Parties. 
&c.  [son'ji  of  the  first  part,  0.  D.,  of,  &o.   [husband  of 
daughter']y  and  E.  D.,  his  wife  \_daughter']y  of  the  second 
part,  E,  F.,  of,  &c.,  and  Q-.  H.,  of,  &c.  [trustees  of  the 


(a)  A  release  of  a  power  to  jointure  or  other  similar  power  should, 
if  possible,  be  indorsed  on  the  instrument  creating  the  power. 
Otherwise  the  instrument  creating  the  power  should  be  recited, 
and,  unless  the  power  is  created  by  a  will,  a  memorandum  of  the 
release  should  be  indorsed  upon  the  instrument. 

(6)  A  release  of  this  description  is  often  made  by  deed  poU,  the 
persons  to  wbom  it  is  giyen  not  being  made  parties,  and  therefore 
not  being  estopped  by  the  recitals. 

40(2) 
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P&EOBDKZIT 

CLV. 

TO  TRUSTEES 
OF  XABKIAQE 
SSITLElCEirT. 

Beoitalof 
settlement; 


— tissue  of 
marriage; 

—of  death  of 
one  trustee ; 
and  of  settlor; 

—of  invest- 
ment of  part 
of  trust  funds 
in  purchase  of 
real  estate, 


daughter's  settlemenf]  (a),  of  the  third  part,  and  I.  K.,  of, 
&o.,  and  L.  M.,  of,  &o.  [trustees  of  the  original  settlement'] 
of  the  fourth  part.     Whereas  by  an  indenture  dated  the 

day  of ,  186 — ,  and  expressed  to  be  made  between 

N.  B.,  of  the  first,  O.  B.  (then  0.  P.,  spinster),  of  the 
second  part,  and  the  said  I.  K.  and  L.  M.  and  X.  T. 
(thereinafter  called  the  trustees)  of  the  third  part  (being  a 
settlement  made  in  consideration  of  the  marriage  shortiy 
afterwards  solemnised  between  the  said  N.  B.  and  O.  B.), 
it  was  agreed  that  the  trustees  should,  after  the  solemnisa- 
tion of  the  said  intended  marriage,  either  permit  a  sum  of 
£10,000  Consolidated  £3  per  Cent.  Annuities,  which  had 
been  then  lately  transferred  by  the  said  0.  B.  into  the 
names  of  the  trustees,  or  any  part  thereof,  to  remain  un- 
altered, or  should,  &o.  [Recite  the  trusts  for  investment; 
for  the  wife  during  the  joint  lives;  for  the  survivor  for  life; 
and  for  issue  of  the  marriage  as  husband  and  tcife  should 
Jointly  appoint  and  in  default  as  survivor  should  appoint"]  (6). 
And  whereas  there  was  issue  of  the  said  marriage  two 
children,  and  no  more,  namely,  the  said  A.  B.  and  E.  D. 

And  whereas  the  said  X.  T.  died  on  the  day  of 

,  187 — ,  and  the  said  N.  B.  died  on  the day  of 

,  187 — .     And  whereas  in  the  month  of  , 

187 — ,  the  said  I.  K.  and  L.  M.,  at  the  request  of  the 
said  0.  B.,  sold  the  sum  of  £2,300,  part  of  the  said  sum 
of  £10,000  Consolidated  £3  per  Cent.  Annuities  (leaving 
the  sum  of  £7,700  like  Annuities,  standing  in  the  names 

(a)  These  trustees  are  made  parties  for  the  purpose  of  acknov- 
ledging  the  receipt  of  the  funds  transferred  to  them,  but  are  not 
made  to  join  in  the  operative  part  of  the  release,  as  a  release  by 
parties  not  beneficially  entitled  is  sometimes  objected  to  on  their 
behalf,  and  is  of  little  advantage  to  the  persons  obtaining  the 
release.  A  limited  power  of  executing  releases  is,  however,  given 
to  trustees  and  executors  by  sect.  21  of  the  Trustee  Act,  1893, 
App.  XV.,  infra,  and  express  powers  of  a  dmilar  character  are 
frequently  also  given ;  and  in  practice  trustees  often  do  release. 

(6)  The  settlement  recited  is  supposed  to  be  of  the  same  form  as 
Precedent  CXV.,  $upra. 
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of  the  said  surviTing  trustees),  and  invested  the  sum  of    Pbeoediwt 

£2,250  produced  by  such  sale  in  the  purchase  of  a  free-        * 

hold  house  and   other  hereditaments,  situate  at  ,    totrustbbs 

which,  by  an  indenture  dated  the day  of and    sbttlbmknt. 

expressed  to  be  made  between,  &o.  [^parties],  were  oon- 

yeyed  to  the  said  I.  K.  and  L.  M.  in  fee  simple.    And  —not  autho- 

WHEREAS  the  aforesaid  investment  was  not  authorised  by  trusts,  but^ 

the  trusts  of  the  hereinbefore  recited  indenture,  but  has  ^Jtio^ed  by 

been  approved  of  and  ratified  by  the  said  A.  B.,  0.  D.,  beneficiaUy 

and  E.  D.    And  whereas  the  said  0.  B.,  by  a  deed  poll  ^""^^  * .  , 

—of  appoint- 
under  her  hand  and  seal,  dated  the  day  of  ,  mentof  asmn 

1887,  and  indorsed  on  the  hereinbefore  recited  indenture,  ^e^'^aS^hto 
in  pursuance  of  the  said  power  given  to  her  by  the  same 
indenture,  appointed  that  the  sum  of  £5,000  Consolidated 
£3  per  Cent.  Annuities  (part  of  the  said  sum  of  £7,700 
like  Annuities),  should  thenceforth,  subject  to  the  life 
interest  of  the  said  0.  B.  in  the  dividends  and  income 
thereof,  be  absolutely  vested  in  and  held  in  trust  for  the 
said  E.  D.  (then  E.  B.,  spinster),  her  executors,  adminis- 
trators, and  assigns,  and  that  the  sum  of  £2,700  like 
Annuities  (the  residue  of  the  said  Annuities)  and  the  —and  the  peat 
freehold  house  and  hereditaments  so  purchased  as  afore-  propOTtyto 
said,  and  all  other  (if  any)  the  real  or  personal  estate  tilioson. 
then  subject  to  the  trusts  of  the  same  indenture,  should 
thenceforth,  subject  to  the  life  interest  of  the  said  0.  B. 
in  the  income  thereof,  be  absolutely  vested  in  and  held 
in  trust  for  the  said  A.  B.,  his  heirs,  executors,  adminis- 
trators, and  assigns  respectively.     And  whereas  by  an  Redtalof  the 

indenture  dated  the day  of ,  1887,  and  expressed  eetikment*; 

to  be  made  between  the  said  C.  D.,  of  the  first  ptirt,  the 
said  E.  D.  (then  E.  B.),  of  the  second  part,  and  the  said 
E.  F.  and  Q-.  H.,  of  the  third  part  (being  a  settlement 
made  in  consideration  of  the  marriage  shortly  afterwards 
solemnised  between  the  said  C.  D.  and  E.  D.),  the  said 
sum  of  £5,000  Consolidated  £3  per  Cent.  Annuities,  to 
which  the  said  E.  D.  was  so  entitled  in  reversion  as 
aforesaid,  was  assigned  by  her,  with  the  assent  of  the 
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BELE4SEB. 


Fbeobdent 
CLV. 

TO  TBUSTEBS 
OFXAB&IAOa 
8BITLEMEMT. 


—of  conver- 
sion of 
consols; 


—of  the 
mother's 
death; 


— of  payment 
of  duties ; 

— that  the 
income  of  the 
trust  property 
has  been  duly 
applied ; 

—of  transfer 
to  the  trustees 
of  the 
daughter's 
settlement  of 
the  consols 
appointed 
to  her; 

— transfer  of 
the  remaining 
consols  to  the 


— and  con- 
veyance to 
him  of  the 
real  estate; 


— of  agree- 
ment to 
release. 


said  C.  D.,  onto  the  said  K  F.  and  Qt.  H^  their  6xeaaton» 
administrators,  and  assigns,  upon  trust  as  soon  as  cir- 
oumstanoes  would  permit  to  call  in  and  obtain  a  transfer 
of  the  same  Annuities,  and  upon  certain  further  trasti 
thereby  deolared  for  the  benefit  of  the  said  C.  D.  and 
E.  D.  and  their  issue  and  otherwise  (a).  And  whereas 
in  the  year  1888  the  said  sum  of  £7,700  Consolidated 
£3  per  Cent.  Annuities  was  converted  into  the  sum  of 
£7,700  Two-and-three-quarters  per  Cent,  Consolidated 
Stock,  and  is  now  represented  by  the  like  sum  of 
Two-and-a-half    per    Cent.    Consolidated    Stock.     Akd 

WHEEEAS   the  said  0.   B.   died    on  the  day   of 

, 190 — .    And  whereas  all  succession,  estate  and 

other  duties  payable  in  respect  of  the  said  trust  premises 
have  been  paid.  And  whereas  all  income  aiiang 
from  the  said  trust  premises  during  the  life  of  the  said 

0.  B.  was  duly  paid  to  her,  and  all  income  arising  there- 
from since  her  death  has  been  paid  or  accounted  for  to 
the  said  A.  B.,  C.  D.,  and  E.  D.    And  whereas  the  said 

1.  K.  and  L.  M.  have,  with  the  privity  and  approbation 
of  the  said  C.  D.  and  E.  D.,  transferred  the  sum  of 
£5,000  Two-and-a-half  per  Cent.  Consolidated  Stock 
(part  of  the  said  sum  of  £7,700  like  Stock)  into  the 
names  of  the  said  E.  F.  and  Q-.  H.  (the  receipt  whereof 
the  said  E.  F.  and  Q-.  H.  hereby  acknowledge),  and 
have  transferred  the  sum  of  £2,700  like  8to(k  (the 
residue  of  the  same  Stock)  into  the  name  of  the  said 
A.  B.,  and  have  also,  by  an  indenture  bearing  even  dite 
with,  but  executed  before  these  presents,  and  expressed 
to  be  made  between  [^partiesjy  conveyed  the  said  freehold 
house  and  hereditaments  to  the  said  A.  B.  in  fee  simple. 
And  whereas  before  making  such  transfers  and  convej- 
ance  as  aforesaid,  it  was  agreed  that  the  said  A.  B.,  G.  D., 
and  E.  D.  should  execute  such  release  as  is  hereinafter 


(a)  The  settlement  here  recited  is  supposed  to  be  in  the  form 
adopted  in  these  Precedents,  and  not  to  contain  a  receipt  clause. 
If  the  settlement  contained  such  a  clause,  it  should  be  recited  here. 
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oontained.     Now  this  indenture  witnesseth,  that  in    Pbeoedent 

pursuanoe  of  the  said  agreement,  and  in  consideration        ' 

of  the  premises,  they  the  said  A.  B.,  C.  D.,  and  E.  D.  (a) 

do,  and  each  of  them  doth,  hereby  release  the  said  I.  K. 

and  L.  M.  and  each  of  them,  their,  and  each  of  their 'witnesseth. 

heirs,  executors,  and  administrators,  estates  and  effects,  Beleaae. 

from  all  accounts,  daims,  and  demands  whatsoever,  for 

or  in  respect  of   the  said  stock  and  hereditaments  so 

transferred  and  conveyed  as  aforesaid,  and  all  other  the 

real  or  personal  estate  at  any  time  comprised  in  or  subject 

to  the  trusts  of  the  said  indenture  of  the  day  of 

,  18 — ,  and  the  dividends  and  income  of  the  same,  or 

any  part  thereof  respectively,  or  for  or  in  respect  of  any 
sale,  purchase,  investment,  act,  or  thing  made,  done,  or 
omitted  by  the  said  I.  X.,  L'.  M.,  and  X.  Y.,  or  any  of 
them,  in  or  about  the  said  trust  premises,  or  any  part 
thereof,  or  in  the  execution  of  the  trusts  of  the  same 
indenture,  or  for  or  in  respect  of  anything  relating  to 
the  premises.    In  witness,  &c. 


CLVI. 

Joint  DiBEcrnoN  by  a  Tenant  for  Life  and  Bbversioner       clvl 
to  Trustees  to  sell  Stock  Buhject  to  the  trusts  of  a  will      ^"~_,__ 

•  •'BY  TEN AKT 

and  APPLY  THE  PROCEEDS  inpayment  of  scheduled  debts  of  fob  ufb  and 


the  reversioner  and  Belease  accordingly  (J). 

This  INDENTUEE,  made,  &c.,  between  A.  B.,  of,  &c.  ^"^** 
[icidojc  and  tenant  for  life],  of  the  first  part,  0.  B.,  of,  &c. 

(a)  See  p.  628,  supra,  n.  (o).  The  following  words  may,  however, 
be  introduced  here,  "  as  and  according  to  their  several  and 
respective  interests,  and  the  said  E.  F.  and  G.  H.,  as  the 

trustees  of  the  said  indenture  of  the day  of , 

1887,  in  exercise  of  every  or  any  power  enabling  them  in 
that  character  but  not  further  or  otherwise." 

(6)  This  fonn  (which  has  been  found  useful  in  practice,  and  has 
received  the  approyal  of  several  eminent  conveyancers)  may,  it  is 
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Fbboedbst 
CLVI. 

BY  TENANT 
FOB  LIFE  AND 
BEVEBfilONEB. 

Recital  of 
title  of  tenant 
for  life  and 
reyersioner ; 


—of  rever- 
Bioner  being 
indebted  as 
shown  in  the 
schedule ; 


f  agree- 
ment by 
tenant  for  life 
torelinquiah 
her  life 
interest,  and 
to  concur  in 
directing  sale, 
and  applica- 
tion of  the 
proceeds,  and 
in  release. 

Witnesseth. 


\revermner\j  of  the  second  part,  and  D.  E.,  of,  &o.,  and 
F.  G.,  of,  &o.  \trustees]y  of  the  third  part     Whereas 

under  the  will  dated  the day  of  ,  1885,  and 

proved  in  the  principal  Registry  on  the day  of ^ 

1890,  of  W.  B.,  late  of,  &o.,  deceased,  the  father  of  the 
said  A.  B.,  she  is  entitled  to  receive  for  her  own  henefit 
during  her  life  the  income  of  the  residuary  estate  of  the 
said  W.  B.,  or  of  the  monies,  stocks,  funds,  and  securities 
for  the  time  being  constituting  or  representing  the  same, 
and  by  virtue  of  the  same  will,  and  of  a  deed  poll  dated 

the day  of  this  instant  month  and  under  the  hand 

and  seal  of  the  said  A.  B.  (being  an  appointment  in 
execution  of  a  power  in  that  behalf  contained  in  the 
said  will),  the  said  C.  B.  is  entitled  in  reversion  ex- 
pectant upon  the  death  of  the  said  A,  B.  to  the  sum  of 
£1,000  Two-and-a-half  per  Cent.  Consolidated  Stock, 
part  of  a  sum  of  £5,000  like  Stock  standing  in  the 
names  of  the  said  D.  E.  and  F.  Gh.,  the  present  trustees 
of  the  said  will,  and  representing  with  other  funds  the 
aforesaid  residuary  estate.  And  whebeas  the  said  0.  B. 
is  indebted  to  the  several  persons  whose  names  are 
written  in  the  first  column  of  the  schedule  hereto  in  the 
respective  sums  set  opposite  to  such  respective  names  in 
the  second  column  of  the  same  schedule,  And  whereas 
the  said  A.  B.,  at  the  request  of  the  said  C.  B.,  has 
agreed  to  relinquish  her  life  interest  in  the  income  of  the 
said  simi  of  Stock  to  which  the  said  C.  B.  is  entitled  as 
aforesaid,  and  to  concur  with  the  said  C.  B.  in  directing 
the  same  to  be  sold,  and  the  proceeds  of  such  sale  to  be 
applied  for  payment  of  the  said  debts  and  otherwise  as 
hereinafter  provided,  and  in  executing  such  release  as  is 
hereinafter  contained.    Now  this  indenture  witnesseth, 


thought,  be  conveniently  adopted  under  other  Gircmnstances,  in 
preference  to  the  more  common  method,  according  to  which  a  sur- 
render of  the  life  interest  is  taken  by  the  reversioner  from  the  tenant 
for  life,  who  is  no  party  to  the  release.  See,  for  the  form  of  such  a 
surrender,  p.  471,  n.  (6),  supra. 
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that,  in  pnrsoanoe  of  the  said  agreement  in  this  behalf,    Pbeoedsstc 

and  in  consideration  of  the  premises,  they  the  said  A.  B.        * 

and  C.  B.,  as  and  aooordinjr  to  their  respective  interests,     ^^  tewaht 

FOS  T.TirR  AWD 

do  and  each  of  them  doth  hereby  direct  that  the  said  beyebsioneb. 
D.  E.  and  F.  G.,  or  the  survivor  of  them,  or  the  executors  Direction  by 
or  admimstrators  of  such  survivor,  shall  immediately  after  tenant  for  life 
the  execution  of  these  presents  by  them,  the  said  A.  B.  doner; 
and   C.   B.,  sell  the  said  sum  of   £1,000  Two-and-a- 
half  per  Cent.   Consolidated  Stock,  to  which  the  said  —tosellstook, 
C.  B,  is  entitled  as  aforesaid,  and  shall  apply  the  monies  —and  api^y 
produced  by  such  sale,  or  so  much  thereof  as  shall  be  ^ 
necessary  for  such  purposes.  First,  in  payment  of  the  costs  —in  payment 
of  and  incidental  to  the  preparation  and  execution  of  these  ^^  echedu^ 
presents  and  of  the  execution  of  the  trusts  and  purposes  debts; 
of  these  presents;  Secondly,  in  payment  of  the  legacy 
duty  payable  in  respect  of  the  stock  sold  (a) ;  and  Thirdly, 
ia  payment  of  the  said  debts  specified  in  the  said  second 
column  of  the  said  schedule  hereto,  and  of  the  interest  and 
costs  (if  any)  which  may  be  payable  in  respect  thereof  or 
in  relation  thereto ;  And  shall  pay  the  surplus  (if  any)  ^and  to  pay 
which,  after  answering  the  purposes  aforesaid,  shall  remain  ^®,^*J^ 
of  the  monies  produced  as  aforesaid,  imto  the  said  C.  B.  reversioner, 
for  his  own  use.    And  this  indenture  also  witnesseth,  Witnesseth, 
that,  in  further  pursuance  of  the  aforesaid  agreement  in  ^^^^^  ^' 
this  behalf,  and  in  consideration  of  the  premises,  they  the 
said  A.  B.  and  C.  B.,  as  and  according  to  their  respec- 
tive interests,  do  hereby  declare  that  when  and  so  soon  Declaration 
as  the  said  sum  of  £1,000  Two-and-a-half   per  Cent.  ^da^^Hc^'' 
Consolidated  Stock  shall  have  been  sold  and  the  monies  tion  before 
produced  by  the  sale  thereof  shall  have  been  applied  and  tmstees 
paid  as  hereinbefore  is  directed,  the  said  D.  E.  and  F.  Gh.,  ^J!|d^^ 
and  each  of  them,  their  and  each  of  their  heirs,  executors, 

(a)  This  second  direction  will  be  omitted  if  no  legacy  duty  is 
payable.  As  to  estate  duty  in  cases  where  sucb  duty  might  have 
become  payable  on  the  death  of  the  tenant  for  life,  see  J.- G^.  v. 
Beech,  [1898]  2  Q.  B.  147  ;  [1899]  A.  0.  53;  Earl  Cowley  v.  /.  jB. 
Commusumers,  [1899]  A.  0.  198. 
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Fiao^m    and  adminifitrators,  estates  and  effects,  shall  stand  and  be 

*       absolutely  released  from  the  same  stock  and  from  the 

T^Ii^EAxn  ™^^^®s  produced  by  such  sale,  and  the  stocks,  funds,  and 
BEVEBsioiTEB.  secuTities  in  or  upon  which  the  same  monies  would  or 
might  otherwise,  or  ought  to  have  been,  imder  the  trosts 
of  the  said  will,  invested,  and  the  income  thereof  and  every 
part  thereof  respectively,  and  from  all  actions,  aooounts, 
claims,  and  demands  for  or  in  respect  of  the  same  stock, 
monies,  and  investments,  or  any  of  them,  or  the  inoome 
of  the  same,  or  any  part  thereof  respectively,  or  for  oar 
in  respect  of  any  sale,  payment,  application,  act,  or  thing 
made,  done,  or  omitted  in  or  about  the  execution  of  the 
directions  and  trusts  hereinbefore  contained,  or  for  or  in 
respect  of  anything  in  anywise  relating  to  the  premises  (a). 
In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 

(a)  A  memorandum  of  the  sale  and  applioation  of  the  piooeeds 
should  be  indorsed  on  this  deed,  and  signed  (if  possible}  by  all 
parties. 
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Bond  of  Indemnity  to  a  Pobchaseb  6y  a  Vendor  against 
any  claim  by  or  through  a  person,  believed,  but  not  posi^ 
ticely  known,  to  have  died  without  issue  who,  or  whose  issue, 
if  existing,  might  have  a  claim  to  one-fifth  of  the  Lands 

80LD. 

Know  all  men,  by  these  presents,  that  I,  A.  B.,  Bond, 
of,  &c.  [vendor"],  am  bound  to  0.  D.,  of,  &o.  [purchaser], 

in  the  sum  of  £ [penalty]  (ft),  to  be  paid  to  the  said 

C.  D.,  or  to  his  certain  attorney,  executors,  adminis- 
trators, or  assigns.  For  which  payment  I  bind  myseK  (c) 
by  these  presents,  sealed  with  my  seal    Dated  this 

(a)  As  to  indemnity  deeds,  see  Dayidson's  Free.  Cony.,  Srd  ed. 
ToL  V.  part  ii.  pp.  191 — 196 ;  and  as  to  bonds,  see  ibid,,  pp.  267 — 
278.  The  following  Precedent  is  an  instance  of  a  simple  form  of 
indemnity  against  a  defect  of  title,  which  does  not  appear  on  the 
&ce  of  the  conveyance,  and  to  which  the  yendor*8  covenants  for 
title  might  not  extend.  See,  however,  Page  v.  Midland  By.  Co,, 
[1894]  1  Ch.  11 ;  May  v.  PlaU,  [1900]  1  Ch.  616. 

(6)  The  penalty  of  the  bond  will  be  the  sum  agreed  upon  as  the 
Tna^giTnTim  damages  recoverable,  if  the  title  prove  defective;  and 
in  the  present  case,  as  the  supposed  defect  of  title  affects  only  one- 
fifth  of  the  property,  would  probably  be  one-fifth  of  the  purchase- 
money. 

(c)  The  words,  **my  heirs,  executors,  and  administrators,  and 
every  of  them,"  were  formerly  inserted,  but  seem  to  be  unnecessary. 
See  the  Conv.  Act,  1881,  App.  IV.,  infra,  s.  59.  If  this  bond  were 
entered  into  by  several,  it  would  generally  be  expressed  to  bind 
them,  and  every  two  or  more  of  them  jointly,  and  each  of  them 
severally. 


Pbbobdeiit 
CLVn. 

BOimOF 
ZNDSIQIITT. 
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INDEMNITT  DEEDS. 


Fregedxnt 
CLVn. 

BOND  OF 

nrDEiomT. 

Recital  of 
former  pur- 
chase by 
prenent 
vendor  from 
four  co-heirs 
in  gavelkind ; 

— of  sapposed 
death  without 
issue  of 
another 
co-heir  in  the 
ancestor's 
lifetime; 

— of  convey- 
ance by 
vendor  to 
purchaser; 


—agreement 
to  give 
indemnity. 


Condition  to 
be  void ; 

— ^if  no  ad- 
verse daim; 


day  of ,  19 — .    Wherbas  the  hereditamentB 

expressed  to  be  granted  by  the  hereinafter  redted 
indenture  were,  in  the  year  1887,  parohased  by  tha 
above-named  A.  B.  from  E.  F.,  G.  F.,  H.  F.,  and  L  V^ 
who  claimed  to  be  entitled  thereto,  as  the  four  surviTing 

sons  and  oo-heirs  in  gavelkind  of  M.  F.,  late  of , 

deceased,  who  died  on  the day  of ,  1882,  seised 

thereof,  and  intestate.  And  whereas  the  said  M.  F. 
had  one  other  son,  L.  F.,  of  whom  nothing  has  be^ 
heard  since  the  month  of  January,  1872,  when  he  was 
residing  in  Califomia,  and  who  is  believed  to  have  died 
shortly  after  that  date  without  having  been  married,  but 
of  whose  death  no  conclusive  evidence  has  been  obtamed. 
And  whereas,  by  an  indenture  bearing  even  date  with  the 
above-written  bond,  and  expressed  to  be  made  between 
th^  said  A.  B.,  of  the  one  part,  and  the  above-named 
C.  D.,  of  the  other  part,  in  pursuance  of  a  contract  for 
sale  therein  recited,  certain  hereditaments  situate  in  the 

parish  of ,  in  the  coimty  of  Kent,  and  specified  in 

the  schedule  to  the  same  indenture,  have  been  granted 
by  the  said  A.  B.  unto,  and  to  the  use  of,  the  said  C.  D., 
his  heirs  and  assigns.  And  whereas,  on  the  treaty  for 
the  said  sale,  it  was  agreed  that  the  said  A.  B.  should 
enter  into  a  bond  in  the  above-mentioned  penalty  of 

£ ,  for  indemnifying  the  said  C.  D.,  his  heirs  and 

assigns,  against  any  possible  claim  on  the  part  of  or 
through  the  said  L.  F.,  or  his  issue.  Now  the  cx)ndition 
of  the  above-written  bond  is  such,  that  if  no  claim, 

action,  or  other  proceeding  shall  before  the day  of 

,  1912  (a),  be  made,  commenced,  or  taken,  at  law,  or 


(a)  Thirty  years  from  the  date  of  the  father's  death.  At  this 
date,  notwithstanding  any  disability,  all  rights  of  the  son  or  his 
issue,  if  not  previously  barred  under  3  &  4  WilL  IV.  c  27,  will 
be  barred  under  sect.  5  of  the  Eeal  Property  Limitation  Act,  1874 
(37  &  38  Vict.  c.  57).  From  1st  January,  1879,  when  the  latter 
Act  came  into  operation,  absence  beyond  seas  ceased  to  be  a 
disability,  see  sect.  4. 
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in  equity,  by  the  said  L.  F.,  or  any  issae  of  the  said  L.  F.,    Psbobdent 

or  any  person  claiming  through  or  under  him  or  his        ' 

issue,  upon  or  in  respect  of  the  premises  comprised  in 
the  said  indenture  of  even  date  herewith,  or  any  part 
thereof,  or  if  the  said  A.  B.,  his  heirs,  executors,  or 
administrators,  or  any  of  them,  shall  at  all  times 
hereafter  keep  indemnified  the  said  C.  D.,  his  heirs  ;-or  if  vendor 
and  assigns,  and  also  the  said  premises,  against  all  ^l^^haaer^ 
daims,    actions,    and    other   proceedings,    which    shall,  ^^^^.^^^ 

before   the    said  day    of  ,  1912,    be    made, 

commenced,  or  taken  by  the  said  L.  F.,  or  his  issue, 
or  any  such  other  person  as  aforesaid,  then  and 
IN  BiTHSR  OF  THE  SAID  CASES  the  aboYO-written  bond 
shall  be  Yoid,  otherwise  the  same  shall  remain  in  full 
force. 


CLVm. 

Indemnity    to    a   Purchaser   of  hereditaments   charged  pEfioKDmrp 

with  an  Annuity  and  Legacy,  by  the  Investment  of       j^* 

part  of  the  purchase-money  in  the  names  of  the  Vendor  J"^^^^ 

and  Purchaser,  and  Declaration  of  Trust  accordingly,  lkoacy. 

This  INDENTTJEE,  made  the day  of ,  19—,  Parties. 

between  a.,  of,  &c.  {yendorl^  of  the  one  part,  and  B., 
of,  &o.  \^purchaser']j  of  the  other  part.     Whereas  M.,  late  Recital  of 
of,  &c.,  deceased,  was  at  the  time  of  his  death  seised  J^^r^. 
in  fee  simple  of  diYcrs  messuages,  lands,  tenements,  and 

hereditaments  situate  at  in  the  parish  of in 

the  county  of ,  and  known  and  hereinafter  referred 

to  as  the  X.  estate.    And  whereas  the  said  M.  by  his  —of  his  will; 

will  dated  the day  of ,  18 — ,  and  proved  in  the 

- —  Registry  on  the day  of  ,  devised  the  X. 

estate  by  the  description  of  his  freehold  estate  with  the 

appurtenances,  situate  at ,  in  the  county  of ,  to 

bis  nephew,  the  said  A.,  his  heirs  and  assigns,  subject 
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CLVIIL 

▲OAnCST 

UmUlTY  AXD 

LEOAOT. 


—of  payment 
of  annuitieB 
and  legacies, 
except  an 
annuity  to  a 
brother  and 
le^ades  to  his 
children ; 


— of  annid- 
tantbeinflr 
living  and 
haying  chil- 
dren, and  of 
his  annuity 
haying  been 
paid  to  date ; 

—of  contract 
for  sale  and 
conyeyance  of 
the  estate ; 


— of  agree- 
ment for 
investment  of 
part  of  the 
purchase- 
money  as  an 
indemnity 
against 
charges; 


—of  invest- 
ment accord- 
ingly; 


^f  ^yment 
of  residue  of 
the  purchase- 
money. 


neverttieless  to  and  oharged  witk  seyeral  annuitieB  and 
legacies  bequeathed  by  the  said  will,  inolading  an  axmiuty 
of  £100  thereby  bequeathed  to  his  the  said  tesiaWs 
brother  N.,  and  his  assigns  for  his  life,  and  a  legacy  ol 

£ thereby  bequeathed  unto  and  equally  among  tk 

children  of  the  said  N.  living  at  his  death.  And  whbseas 
the  annuities  bequeathed  by  the  said  will  and  charged  on 
the  X.  estate  other  than  the  said  annuity  to  the  said  N. 
have  determined  and  been  satisfied  down  to  the  determi- 
nation thereof  respectiTely,  and  the  l^acies  by  the  said  will 
bequeathed  and  charged  on  the  X.  estate  other  than  the 
said  legacy  to  the  children  of  the  said  N.  living  at  his 
death  have  been  paid,  and  the  duties  on  the  saeoefiBiQa 
of  the  said  A.  to  the  X.  estate  have  also  been  paid  AifD 
WHEREAS  the  said  N.  is  living  and  has  children,  and  his 
annuity  under  the  said  will  has  been  paid  down  to  the 

day  of last.    And  vithereas  the  said  A  latefy 

contracted  with  the  said  B.  for  the  absolute  sale  to  him 
of  the  X.  estate  and  the  inheritance  thereof  in  fee  am^ 

free  from  incumbrances,  at  the  price  of  £ y  and,  far 

the  purpose  of  carrying  into  effect  the  said  contract^i 
conveyance  has  been  executed  of  the  said  estate  to  the 
use  of  the  said  B.,  his  heirs  and  assigns,  by  an  indentnie 
bearing  even  date  with  these  presents.  And  whereas, 
upon  the  treaty  for  the  purchase  of  the  said  hereditaments 
by  the  said  B.,  it  wbb  arranged  between  him  and  the  said 

A.,  that  the  sum  of  £ ,  part  of  the  purchase-money  of 

£ ,  should  be  invested  in  the  joint  names  of  the  said 

A.  and  B.  in  the  public  funds,  as  a  provision  by  way  d 
indemnity  to  the  said  B.,  his  heirs  and  assigns,  and  the 
X.  estate  against  the  said  annuity  to  the  said  N.  and 
legacy  to  his  children  living  at  his  death.  And  whereas, 
in  pursuance  of  the  said  arrangement,  the  sum  of  £ — 
has  been  invested  in  the  purchase  of  the  sum  of  £ — • 
Two-and-a-half  per  Cent.  Consolidated  Stock  in  the 
names  of  the  said  A.  and  B.  And  whereas  the  som 
of  £ ,  the  residue  of  the  said  purchase-money,  has 
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been  paid  by  the  said  B.  to  the  said  A.,  as  he  the  said     Pkecbdbnt 
A.  doth  hereby  acknowledge.    Now  this  indenture  wit-      ^^^' 
NESSETH,  that,  for  further  carrying  the  said  arrangement       aquhbt 
into  effect,  and  in  consideration  of  the  premises,  it  is      lboact. 
HEREBY  agreed  that  they  the  said  A.  and  B.,  their  execu-  witnesaeth.  ~ 
tors,  administrators,  and  assigns,  shall  stand  possessed  of  Declaration  of 

the    said    sum    of    £ Two-and-a-half    per    Cent,  trust  of  ram 

Consolidated  Stock  (hereinafter  referred  to  as  the  said 
Stock)  and  the  dividends  thereof,  upon  trust  and  to  the  —upon  trnst 
intent  that  the  said  Stock  and  the  dividends  thereof  may  indemnity 
constitnte  a  fund  to  keep  indemnified  the  said  B.,  his  heirs  ^^^f^«^f 

*•  ,  annuity  and 

and  assigns,  and  the  X.  estate  against  the  said  annuity  of  legacy ; 

£ by  the  said  will  bequeathed  to  the  said  N.  and  his 

assigns  for  his  life  and  the  succession  and  other  duties  on 
the  determination  thereof,  and  against  the  said  legacy  of 

£ by  the  same  will  bequeathed  to  the  children  of  the 

said  N.  living  at  his  death,  and  aU  interest  upon  or  in 
respect  of  such  legacy  and  the  legacy  duty  thereon,  and 
against  all  actions,  expenses,  claims,  and  demands  by 
reason  of  the  non-payment  of  the  said  annuity,  legacy, 
and  duties  or  any  of  them,  or  any  part  thereof  respec- 
tively ;  And  upon  trust  that,  when  and  so  often  as  it  —and,  when 
shall  be  necessary  to  apply  the  said  stock,  or  the  proceeds  bTf^^e^  for 
or  dividends  thereof,  for  the  purpose  of  indemnifying  the  *^®  purpose; 
said  B.,  his  heirs  or  assigns,  or  the  X.  estate  against  the 
said  annuity,  legacy,  and  duties,  or  any  of  them,  or  the 
said  actions,  expenses,  claims,  and  demands  as  aforesaid, 
the  said  A.  and  B.,  or  the  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  shall  apply  the  same 
accordingly,  and  do  all  necessaiy  and  proper  acts  for  that 
purpose;  And  subject  and  without  prejudice  to  the  trusts  —and subject 
hereinbefore  declared,  and  until  the  same  shall  be  required  the  annoal 
for  the  purposes  of  the  indemnity  intended  to  be  hereby  ^*^™5  ^^ 
given,  shall  pay  to  the  said  A.,  his  executors,  administrators,  vendor ; 
or  assigns,  the  dividends  of  the  said  stock  for  his  and  their 
own  use ;  And  when  and  so  soon  as  the  said  annuity  of  ""^^^^ij^j 
£ shall  have  determined,  and  all  arrears  thereof,  and  have  deter- 
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PBBosDHirF    the  succession  and  other  duties  on  the  determination  thereof 

'      shall  have  been  paid,  and  the  said  legacy  of  £ shall 

AQADTOT      iiaye  |)^n  paid  to  the  children  of  the  said  N.  living  at  hia 

ANVUITT  AND  * 

LBOAOT.  death,  and  all  interest  in  respect  of  such  legacy^  and  the 

mined,  and  l^gaoj  duty  thereon,  shall  also  have  been  paid,  then,  if 

^^^^"^  there  shall  be  any  part  of  the  said  stock,  or  of  the  dividends 

fund  to,be  thereof,  then  remaining  unapplied  or  imdisposed  of  for  the 

fOT^v^^*^  purposes  aforesaid,  sheJl  hold  the  same  in  tkust  for  the 

said  A.,  or  his  executors  or  administrators,  as  part  of  his 

Covenant  by  personal  estate.      And  the  said  A.  doth  hereby  covenant 

keep  pur-  with  the  said  B.,  that  he  the  said  A.,  his  heirs,  exeoatois, 

chasCT  indent  qj  administrators  will  at  all  times  keep  indemnified  tiie 
xuned  against        ,  ,  *  , 

annuity  and    Said  B.,  his  heirs  and  assigns,  and  the  X.  estate  against 

egaoy  (a).       ^^  ^^  annuity  of  £ ,  and  the  succession  and  other 

duties  on  the  determination  thereof,  and  against  the  said 

legacy  of  £ ,  and  all  interest  upon  or  in  respect  of 

such  legacy  and  the  legacy  duty  thereon,  and  against  all 
actions,  expenses,  daims  and  demands  by  reason  of  the 
non-payment  of  the  said  annuiiy,  legacy,  and  duties,  or 
Power  to         any  of  them  or  any  part  thereof  respectively.      Provided 
appoint  a^       ALWAYS,  and  it  is  hereby  declared,  that  the  power  of 
new  trustee,    appointing  a  new  trustee  or  new  trustees  of  these  presents 
in  the  place  of  the  said  A.,  or  of  any  trustee  appointed  in 
his  place,  shall  be  exerciseable  by  the  said  A.  or  his  acting 
executors  or  executor,  admimstrators  or  administrator,  sixd 
the  power  of  appointing  a  new  trustee  or  new  trustees  of 
these  presents  in  the  place  of  the  said  B.,  or  of  any  trustee 
appointed  in  his  place,  shall  be  exerciseable  by  the  said  B., 
his  heirs  or  assigns,  owners  for  the  time  being  of  the  man- 
sion house  of  X.    In  witness,  &c. 

(a)  It  IB  sometimee  convenient  to  introduce  this  covenant  before 
the  trusts,  which  may  then  be  to  some  extent  declared  by  reference 
to  the  covenant. 
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il9i0(laimir3$(a). 


cux. 

DiscLAiMBB  of  Trusteeship  by  one  Trustee.  rBsomsm 

CIjI2. 

To  ALL  TO  WHOM  THESE  PRESENTS  SHALL      „7^ 
COME,  A.,  of,  &c.,  sends  greeting.    Whbreas  B.,  late  of     '^''^^' 


-,  deceased,  duly  executed  his  last  will  dated ,  Recital  p^^ill 

and  thereby  purported  to  devise  and  bequeath  real  and  trustee. 

personal  estate  to  the  said  A.,  jointly  with  other  persons, 

upon  certain    trusts    by  the  said  will    declared;    And  Of  testator's 

WHERBAS  the  said  B.  died  on  the  day  of ,         ' 

without  haying  revoked  or  altered  his  said  will ;  And  That  trustee 
WHEREAS  the  said  A.  has  not  accepted,  or  consented  to  aooeptedthe 
accept,  imy  of  the  devises  or  bequests  purported  to  be  trusts, 
made  to  him  as  aforesaid,  and  has  in  no  manner  inter- 
fered or  intermeddled  with  the  real  or  personal  estate  of 
the  said  B.    Now  these  presents  witness,  that  he  the  Witneeseth. 
said  A.  has  disclaimed,  and  doth  hereby  disclaim,  all  Disclaimer, 
the    real    and    personal    estate  and    effects    devised  or 
bequeathed  by  the  said  wUl,  and  axl  devises,  bequests, 
legacies,  and  benefits  made  or  given  to  him  by  the  said 

(a)  As  to  disclaimers,  see  Davidson's  Ptec.  Conv.,  9rd  ed.,  voL  v.» 
part  ii.,  p.  661,  n.  (a) ;  and  the  later  cases  of  Bence  v.  Gilpin,  L.  B.  3 
Ex.  76;  Peacock  v.  Eastland,  L.  E.  10  Eq.  17;  Wyman  v.  Carter, 
L.  B.  12  Eq.  309;  and  M*Kenna  v.  Eager,  Ir.  E.  9  O.L.Id;  Be 
Gordon,  6  Ch.  D.  531 ;  In  re  Birchall,  40  Oh.  D.  436;  and  see  also 
sect.  52  of  the  Conv.  Act,  1881  (App.  IV.,  infra),  and  sect.  6  of 
the  Oonv.  Act,  1882  (App.  Y.,  infra). 

D.— c.P.  41 
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FBBOBDBBrT    wUly  AND  the  offioo  of  trustee  of   the  said  will,   akd 

*       all  powers,  rights,  and  privileges  under  the  same.     In 

WITNESS,  &o. 


BT  0MB 
TBX78XEB, 


Pbboedknt 
CLX. 

BY  TWO 
TBUSTSBSy 
SXBOUTOB8) 

AKB 
OUABDIANS. 

Recital  of 
effect  of  will 
and  codicil. 


That  disclaim- 
iug  trustees 
have  noi  inter- 
meddled with 
the  testator's 
estate ;  aud 
decline  to  act 
as  execators. 


Witneeseth. 


Difldaimer. 


CLX. 

DiscLAiBiER  of  TrusteeMpf  Executorship^  and 
Ouardiamhip  by  two. 

To  ALL  TO  WHOM  THESE  PEESENTS  SHALL 
COME,  A.,   of,   &o.,   and  B.,   of,   &o.,   send   greeting. 

Whereas  X.,  late  of ,  deceased,  by  the  effect  of  lus 

will,  dated  ,  and    a    codicD.    thereto,  dated  , 

appointed  his  son-in-law,  the  said  A.,  the  said  B.,  and 
his  the  said  testator's  son  C,  trustees  and  executors  of 
his  said  will  and  codicil,  and  guardians  (together  with  his 
the  said  testator's  wife)  of  his  infant  children,  and  devised 
and  bequeathed  his  real  and  personal  estate  not  thereby 
specifically  disposed  of  to  the  said  A,,  B.,  and  C,  upon 
trusts  thereby  declared  concerning  the  same;  And 
WHEREAS  the  said  will  and  codicQ  have  not  y^t  been 
proved,  and  neither  the  said  A.  nor  the  said  B.  has  in 
anywise  administered,  or  intermeddled  with,  the  real  or 
personal  estate  of  the  said  testator,  or  acted  or  interfered 
in  the  execution  of  the  said  will  and  codicil,  or  of  the 
trusts  or  powers  thereof,  or  as  guardians  of  any  of  the 
children  of  the  said  testator,  and  the  said  A.  and  B.  have 
declined  to  administer  to  the  estate  of  the  said  testator, 
or  to  act  in  the  execution  of  the  trusts  or  powers  of  the 
said  will  and  codicil,  or  as  guardians  of  the  said  children. 
Now  THESE  PRESENTS  WITNESS,  that  they  the  said  A.  and  B. 
have  disclaimed,  and  do  and  each  of  them  doth  hereby 
disclaim,  all  the  real  and  personal  estate,  whatsoever 
and  wheresoever,  by  the  said  will  and  codicil  devised  or 
bequeathed  to  them,  whether  jointly  with  the  said  G.  or 
otherwise,  in  trust  as  aforesaid ;  And  all  trosts,  powecB, 
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and  authorities,  by  the  said  will  and  codicil  or  either    Fbbosdxnt 

of  them  expressed  to  be  reposed  or  vested  in  the  said        

A.  and  B.,  or  either  of  them,  whether  jointly  with  the       ^  two 
said  C.  or  otherwise:  And  the  offices  of  tnistees  and    bxboutobs, 
executors  of  the  said  will  and  codicil,  and  guardians  of    ^j^^^g. 

the  infant  children  of  the  said  X.    Provided  always,  and  ^^  . 

the  said  A.  doth  hereby  declare  that  nothing  hereinbefore  not  to  affeot 
contained  shall  operate  as  a  disclaimer  on  his  part  of  any  ^^^ 
legacy,  estate  or  interest  by  the  said  will  bequeathed  or  of  one. 
given  to  him,  or  to  which  he  may  or  might  or  could  have 
become   entitled  thereunder  for  his   own  benefit.     In 
WITNESS,  &c.  (a). 

(a)  The  trustees  should  regularly  renounce  probate  of  the  will  in 
the  form  required  by  the  Probate  Division.  As  to  the  effect  of  such 
a  renunciation  not  associated  with  a  formal  disclaimer  of  the  trusts, 
see  Re  Gordon,  6  Ch.  D.  531.  A  partial  disclaimer,  it  should  be 
observed,  is  ineffectual :  Be  Lord  and  Ftdlerton'%  Contract^  [1896] 
1  Ch.  228. 


41(2) 

y  Google 
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Pbeobdsett 
CLXI. 

OF  SBITLB- 
XENTBY 
INDOB 

Parties. 


Beoital  of 
death  of  one 
trustee,  and 
of  another 
desiring  to  be 
discharged; 

— of  conver- 
sion of  consols 
and  intention 
to  transfer. 


Witnesseth. 


^ppointimntiaF  of  €xutiUtti{a). 

♦ 

CLXI. 

Appointment  Jy  Indorsement  on  the  Settlement^  o/New 
Trustees  of  a  Marriage  Settlement  (J). 

This  INDENTUEE,  made,  &c.,  between  the  withm- 
named  A.  B.  and  C.  B.,  his  wife  (formerly  the  within- 
named  0.  D.,  spinster)  [husband  and  wife^  donees  of  the 
power],  oi  the  first  part,  the  within-named  G-.  H.  [retiring 
trmtee"],  of  the  second  part,  and  I.  K.,  of,  &c.  and  L.  IL, 
of,  &c.  [new  tmstees'],  of  the  third  part.  Whereas  the 
within-named  E.  F.  is  dead,  and  the  said  G*.  H.  desires 
to  be  discharged  from  the  trusts  of  the  within-written 
indenture.  And  whereas  the  within-mentioned  sum  of 
£ £3  per  Cent.  Consolidated  Bank  Annuities  was  con- 
verted in  the  year  1888  into  the  sum  of  £ Two-and- 

three-quarters  per  Cent.  Consolidated  Stock,  now  called  Two- 
and-a-half  per  Cent,  like  Stock,  and  such  stock  is  intended 
to  be  forthwith  transferred  into  the  names  of  the  said  I.  K. 
and  L.  M.    Now  this  indenture  witnesseth,  that  they, 


(a)  The  appointments  of  trustees,  in  this  and  l^e  fiye  following 
Precedents,  are  supposed  to  be  made  under  instruments  containing 
trustee  clauses  framed  (as  in  this  collection)  with  reference  to  the 
statutory  power  of  appointing  new  trustees  given  by  the  Trustee 
Act,  1893  (App.  A.V.,  infra),  s.  10.  Appointments  of  trustees 
under  instruments  containing  the  full  power  to  appoint  trustees 
formerly  given  (see  notes  at  pp.  450,  451,  and  580,  supra),  would 
purport  to  be  made  in  exercise  of  such  power,  but  would  not  other- 
wise differ  materially  from  the  form  of  these  Precedents. 

(6)  The  settlement  here  referred  to  is  Precedent  OXY.,  supra, 
p.  444. 
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the  said  A.  B.  and  0.  B.,  in  exercise  of  the  power  in  this    Pbecedemt 
behalf  vested  in  them  as  the  persons  nominated  for  the       ^^^' 
purpose  by  the  within-written  indenture,  and  of  every  or    of  bettlb- 

any  other  power  enabling  them  (a),  do  hereby  appoint  nn)o: 


the  said  I.  K.  and  L.  M.  respectively  to  be  trustees  of  the  Appointment 
within- written  indenture  in  the  place  of  the  said  E.  P.  ofnew 
and  G-.  H.  respectively.    And  it  is  hereby  declared,  that  j.  y^\ 
the  said  I.  K.  and  L.  M.,  their  executors,  administrators,  of  truat  (ft), 
and  assigns,  shall  hold   the  said  sum  of  £ Two- 
and-a-half    per    Cent.    Consolidated    Stock    when    the 
same    shall    have    been    transferred    into    their    names, 
UPON  THE  TRUSTS,  and  subject  to  the  powers  applicable 
thereto,  by  virtue  of  the  within-written  indenture  {c).    In 

WITNESS,  &o.   • 

(a)  It  is  conceived  tliat,  whether  the  instrument  of  which  a  trustee 
is  appointed  was  or  was  not  executed  before  the  passing  of  the 
Trustee  Act,  1893,  the  appointment  should,  unless  such  instrument 
contained  the  full  power  to  appoint  trustees  formerly  usual,  be 
framed  as  in  this  Precedent,  so  as  to  take  effect  under  the  power 
given  by  that  Act.  But  the  general  words  referring  to  other  powers 
(if  any)  should  not  be  omitted  where  the  instrument  was  executed 
before  the  passing  of  the  Act.  See  the  notes  to  sect.  10  of  the  Act 
(App.  XY.,  in/ra). 

{h)  A  declaration  of  this  kind,  though  not  necessary,  is  desirable, 
regard  being  had  to  the  Trustee  Act,  1888,  App.  XIV.,  in/ra,  s.  8, 
and  also  conyenient,  as  evidencing  the  intention  to  effectuate  the 
appointment  by  transfer  of  the  trust  estate,  and  at  the  same  time 
preserving  a  record  of  the  particulars  of  which  the  estate  consisted 
at  the  time  of  the  appointment.  But  at  the  Inland  Bevenue  Office, 
a  deed  containing  such  a  declaration  is  required,  upon  the  authority 
(which  is  perhaps  insufficient)  of  Hadgett  v.  Comms,  of  Inland 
Bevenue,  3  Ex.  D.  46,  to  be  stamped  with  an  extra  lOa.  As  to  its 
operation  in  creating  a  specialty  debt,  see  Elph.  Interp.  Deeds, 
p.  421. 

(c)  It  will,  of  course,  be  understood,  that  if  there  have  been  any 
dealings  with  the  trust  property  since  the  date  of  the  settlement, 
they  should  be  stated  in  detail  or  generally,  so  as  to  show  the  funds 
actually  subject  to  the  settlement.    See  the  next  Precedent. 
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X^BBOEDBBIT 

OTiXTT> 

OFONB 
TEUBTSB  OF 


BY 
DgDOBBFMTTNT. 

Parties. 


Bedtalof 
marriage. 

Of  sale  of 
Bank  AmiTii- 
tlesand 
re-inyestment 
of  monies. 


Of  sale  of 
railway  stook 
and  re-invest- 
ment of 
monies. 


oLxn. 

Appointmbnt  by  Indorsement  on  a  Pbksonaltt  Skttlb- 
MENT  {d)yOf  a  New  Trustee  in  the  place  of  a  deceived 
Trustee^  where  there  have  been  Ghai^oes  of  Invest- 
ment. 

This  INDENTUEE,  made,  &o.,  BETWEEN  the  witiiiii- 
named  A.  B.  and  0.  B.,  his  wife,  formerly  the  within- 
named  C.  D.,  spinster  [appointors]^  of  the  first  i>ait, 
L.  M.,  of,  &c.  [new  trustee],  of  the  second  part,  and  the 
within-named  E.  F.  and  G.  H.  [surviving  trustees']^  and 
the  said  L.  M.,  of  the  third  part.  Whereas  shortly  after 
the  execution  of  the  within-written  indenture,  a  marriage 
was  solemnised  hetween  the  said  A.  B.  and  C.  B.     And 

WHEREAS  the  within-mentioned  sum  of  £ Two-and- 

three-quarters  per  Cent.  OonsoKdated  Stock,  was  on  the 

day  of sold  hy  the  said  E.  F.  and  &.  H-,  and 

the  within-named  I.  E.,  with  the  consent  of  the    said 

A.  B.  and  0.  B.,  and  £ ,  the  net  monies  arising  from 

such  sale,  were  on  the  same  day  invested  in  the  purchase 

of  £ India  £3  per  Cent.  Stock,  in  the  names  of  the 

said  E.  F.,  G.  U.,  and  I.  K.  And  whereas  the  within- 
mentioned   sums  of    £ £ —   per  Cent.  Preferenoe 

(a)  The  settlement  here  referred  to  is  Precedent  CXYL,  ^t^ira, 
p.  451.  If  the  appointment  were  made  by  an  independent  deed, 
the  parties  would  be  described  in  the  usual  way,  and  the  settl^iieiit 
would  be  recited,  from  the  dedaration  of  trust  of  the  stocks  (whidi 
would  be  referred  to  as  haying  been  transferred  into  the  namee  ol 
the  trustees),  down  to  the  end  of  the  power  to  yaiy  iuTestments, 
adding  that  by  the  settlement  (which  would  be  referred  to  as 
"  the  indenture  now  in  recital "),  trusts  were  declared  <rf  the 
stocks  and  the  investments  representing  the  same  and  the  income 
thereof,  and  setting  out  the  covenant  to  settle  after-acquired  pio- 
perty,  and  the  power  to  appoint  new  trustees  so  far  as  matedaL 
The  deed  would  then  continue  as  in  the  text,  except  that  the  ward 
"  said  "  would  be  substituted  for  "  within-mentioned,"  and  the 
words  "  hereinbefore  recited  "  for  "  within-written." 
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Stock  of  the Eailway  Company,  and  £ £ —    Pebcbdbot? 


BY 
ZVDOBSSXBNT. 


per  Cent.  Debenture  Stock  of  the Railway  Company,      ^__  * 

were  on  the day  of sold   by  the  said  E.  F.,       of  onb 

Q,  H.,  and  I.  K.,  with  the  consent  of  the  said  A.  B.  and    bettlkmisht 

C.  B.,  and  the  sum  of  £ ,  part  of  the  net  monies 

produced  thereby,  was  on  the day  of invested 

by  the  said  E.  F.,  G.  H.,  and  I.  K.,  in  the  purchase  in 

their  own  names  of  £ Stock  of' the  Bank  of  England, 

and  £ ,  the  residue  of  the  said  net  monies,  was  on  the 

day  of invested  by  the  said  E.  F.,  G.  H.,  and 

I.  K.,  upon  a  mortgage  of  hereditaments  belonging  to 

[mortgagor's  name],  situate  in  the  county  of ,  made  by 

an  indenture  dated,  &c.,  and  expressed  to  be  made  between 

[parties],  and  bearing  interest  at  the  rate  of  £ per 

cent,  per  annum.     And  whereas  A.  D.,  the  late  father  Of  death  of 
of  the  said  C.  B.,  having  died  intestate,  his  residuary  an/thatpS 
personal  estate  became  divisible  between  his  widow  and  ^  ^^  ^^^i- 
his  three  children  as  his  next  of  kin,  and  the  two  equal  gonal  estate 
ninth  shares  thereof  devolving  on  the  said  C.  B.  became  ^^™®  ^  ^^ 
subject  to  the  covenant  in  the  within- written  indenture  covenant  for 
contained    for    the    settlement    of    her    after-acquired  ^ter^^mJ^ 
property.    And  whereas  there  have  been  received  in  property. 
respect  of  such  distributive  shares  of  the  said  C.  B.,  the  ^^"^^^ 

following  sums,  namely,  on  the day  of ,  the  ment  of 

sum  of  £ ,  which  was  invested  in  the  purchase  in  the  ^Sduary^ 

names  of  the  said  E.  F.,  G.  H.,  and  I.  K.,  of  £ personal 

_,  '  estate  of  the 

Two-and-three-quarters    per     Cent,     (now    Two-and-a-  wife's  father. 

half  per  Cent.)  Consolidated  Stock,   and   on  the  

day  of ,  the    sum  of    £ ,  which  was  invested 

in   the   purchase  in  their  names  of  a  further  sum  of 

£ lite  Stock  (making  altogether  the  sum  of  £ 

like  Stock),  and  no  further  sum  has  yet  been  received  in 

respect  of  such  distributive  shares ;    And  whereas  the  Of  death  of^ 

said  L  K.  died  in  the  month  of last ;  And  whereas  ^®  *™**®®- 

the  said  A.  B.  and  C.  B.  desire  to  appoint  the  said  L.  M.  ^^  ^?«™  to 
to  be  a  trustee  of  the  within- written  indenture  in  the  trustee. 
place  of  the  said  I.  K.    And  whereas,  in  contemplation 
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Pbbobdsht    of  the  appointment  intended  to  be  hereby  made,  the  said 

*      several  simis  of  £ India  £3  per  Cent.  Stock,  £ 

^omi       Bank  of    England    Stock,    and    £ Two-and-a-half 

per    Cent.    Consolidated    Stock  (a),    have    been    laiiely 


*!L_  transferred  into  the  names  of  the  said  E.  F.,  G.  H., 

J- and  L.  M.     And  whereas    [recite  the  transfer  of  the 

funds  have  mortgage  debt  by  an  indenture  of  even  date  icith,  but 
J^^^^^^^  executed  before  this'  deed{b)'\.  Now  this  indenture 
templation  of  WITNESSETH,  that  they,  the  Said  A.  B.  and  C.  B.,  in 
mwit?^"^ '  exercise  of  the  power  in  this  behalf  vested  in  them  as  the 
Of  transfer  of  persons  nominated  for  the  purpose  by  the  within-written 
a  mortgage,  indenture  (c),  and  of  every  or  any  other  power  enabling 
A  *  h^  t  *^®^»  ^^  hereby  appoint  the  said  L.  M.  to  be  a  trustee 
ofnew  of  the  within-written  indenture  in  the  place  of  the  said 
*'^*®®* .  I.  K.  And  it  is  hereby  declared,  that  the  said  E.  F^ 
trostbycon-  Ch.  H.,  and  L.  M.,  their  executors  and  administrators, 
tinuing  Mid     gt^  j^oid  the  said  sums  of  £ India  £3  per  Cent 

new  trustees. 

Stock,  £ Stock  of  the  Bank  of  England,  and  £ 

Two-and-a-half  per  Cent.  Consolidated  Stock,  herein- 
before mentioned  to  have  been  transferred  to  them,  and 

the   said  mortgage  debt  of   £ ,  and   the  securities 

for  the  some  hereinbefore  mentioned  to  have  been 
assigned  to  them,  upon  the  trusts  and  subject  to  the 
powers  applicable  thereto  respectively,  by  virtue  of  tiie 
within-written  indenture  {d).    In  v^tness,  &c. 

(a)  The  aggregate  sum  purchased  with  the  monies  received  on 
account  of  the  distributive  shares  of  the  intestate's  estate. 

{V)  An  example  of  such  a  transfer  as  that  here  referred  to  is  giycn 
in  Precedent  CLXVII.,  p.  658,  infra. 

(c)  See  n.  (a),  p.  645,  supra, 

(d)  See  note  (b)  on  p.  645,  supra.  The  proper  course  is  to 
transfer  the  funds  and  securities  after  the  appointment  is  made; 
but  they  are  sometimes  transferred  previously,  as  this  P^eoedent 
contemplates. 
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CLxm. 

Appointment  of  a  New  Trustee  of  a  Will  of  real  and      Precedent 

CLXIII. 


OT  WILL. 

Parties. 


Pergonal  Estate  (a). 

This  indenture,  made,  &o.,  BETWEEN  E.  P.,  of, 
&o.,  G.  H.,  of,  &c.  (fc)  \%urmmng  trusteesjy  of  the  one 
part,  and  L.  M.,  of,  &o.  [new  truMee]^  of  the  other  part. 

Whereas  A.  B.,  late  of ,  &c.,  duly  made  and  executed  Redtal  of 

his  will  dated  the day  of ,  and  thereby  appointed     *       * 

the  said  E.  F.,  and  G.  H.  and  I.  K.,  executors  and  trustees 
thereof,  and  after  giving  divers  specific  legacies  and  a 
pecuniary  legacy,  devised  and  bequeathed  all  his  real  and 
personal  estate  (except  what  he  thereby  otherwise  disposed 
of)  unto  the  trustees  thereinbefore  named,  their  heirs, 
executors,  administrators  and  assigns  respectively,  upon 
trusts  and  with  powers  thereby  declared  of  the  same 
respectively  {c) :  and  the  said  testator  thereby  declared, 
that  [recite  the  clause  nominating  persons  to  appoint  new 
trustees  literally].  And  whereas  the  said  A.  B.  died  —of testator' 
without  having  revoked  or  altered  his  said  will,  and  the  ^^t^^f 
same  was  proved  by  the  said  E.  P.,  G.  H.,  and  I.  K,  in  fce  will ; 

the Registry,  on  the day  of ,  19 — .    And  —of  the 

WHBREAs  C.  B.,  the  wife  of  the  said  A.  B.,  in  his  said  will  ^^^^^ 

named,  died  on  the day  of ,  and  the  said  I.  K.  trustee. 

died  in  the  month  of last.    Now  this  indenture  Witnesseth. 

WITNESSETH,  that  they  the  said  E.  F.  and  G.  H.,  in 
exercise  of  the  power  for  this  purpose  vested  in  them  as 

(a)  The  will  here  referred  to  is  Precedent  CXLI.,  p.  567,  Bupra* 
The  Precedent  will  seldom  be  found  suitable  to  any  case  except  that 
of  an  appointment  made  very  shortly  after  the  testator's  death. 
When  there  have  been  dealings  with  tiiie  estate,  the  next  Precedent 
shonld  be  used. 

(5)  The  testator's  wife,  to  whom  the  power  of  appointment  was 
g^yen  daring  her  widowhood,  is  in  this  Precedent  supposed  to  have 
died,  so  that  the  power  of  appointment  is  in  the  snryiying  trustees. 

(c)  If  the  testator  died  before  Slst  December,  1881,  and  the  will 
contained  a  devise  of  estates  vested  in  him  by  way  of  mortgage,  such 
deyiae  should  be  recited.    But  see  note  (a),  9u^a, 
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Pbbcxdsot 

CLXin. 

OF  WUX. 

Appointment 

of  new 

trustee. 

Witnesseth, 

Becondlj. 

Conveyanoe. 

Habendum. 


Witnesseth, 
thirdly. 

Assignment 
of  personalty. 


Witnesseth, 
fourthly. 


the  surviving  trustees  of  the  hereinbefore  recited  will  (a), 
and  of  every  or  any  other  power  enabling  them,  do 
hereby  appoint  the  said  L.  M.  to  be  a  trustee  of  the  said 
will  of  the  said  A.  B.,  in  the  place  of  the  said  I.  X.    A>*d 

THIS   INDENTURE   ALSO   WITNESSETH,  that,  in  pUTSUanOO  of 

the  appointment  hereinbefore  made  ((),  they  the  said 
E.  F.  and  G.  H.  as  trustees  do  hereby  grant  unto  the 
said  L.  M.  and  his  heirs  {c)y  all  the  said  real  estate  by 
the  said  will  devised  as  aforesaid,  and  now  vested  in  the 
said  E.  F.  and  G.  H.,  to  hold  the  premises  unto  the 
said  L.  M.  and  his  heirs,  to  the  use  of  the  said  £.  F^ 
Gt.  H.,  and  L.  M.,  their  heirs  and  assigns,  upon  the  thusts, 
and  with  the  powers,  applicable  thereto  by  virtue  of  the 
said  will.  And  this  indenture  also  wtetnesseth,  that, 
in  further  pursuance  of  the  aforesaid  appointment,  they 
the  said  E.  F.  and  G.  H.,  as  trustees,  do  hereby  assign 
unto  the  said  E.  F.,  G.  H.,  and  L.  M.,  their  executors, 
administrators,  and  assigns,  all  the  personal  estate  of 
the  said  A.  B.,  by  the  said  will  bequeathed  as  aforesaid 
and  now  vested  in  the  said  E.  F.  and  G.  H.  to  hold  the 
last-mentioned  premises  unto  the  said  E.  F.,  G.  H,,  and 
L.  M.,  their  executors,  administrators,  and  assigns,  upon 
THE  TRUSTS,  and  with  the  powers,  applicable  thereto,  by 
virtue  of  the  said  will  {d).     And  this  indenture  also 

(a)  See  n.  (o),  p.  645,  supra. 

{b)  See  sub-8.  (2)  (d)  of  8. 10  of  the  Trustee  Act,  1898  (App.  XY., 
infra), 

(c)  The  oonyeyance  might  now  be  made  directly  to  all  the 
trustees  (see  sect.  50  of  the  Conv.  Act,  1881  (App.  IV.,  infra)  ),  but 
the  grant  in  the  text  is  effectual  for  the  purpose,  and  consistent  with 
usage.  If  the  land  is  registered  in  the  names  of  the  old  trustees,  the 
appointment  should  be  accompanied  by  a  transfer  in  the  prescribed 
form  to  the  new  trustees,  or  (as  the  case  may  require)  an  order  under 
Bule  151;  and  any  existing  restrictions  or  inhibitions  should  be 
renewed.  Where  the  trustees  are  not  registered,  the  proper  altera- 
tions should  be  made  in  the  register  with  respect  to  any  caution, 
restriction,  or  inhibition  entered  in  fayour  of  the  trustees.  See 
pp.  97,  98,  99,  mpra, 

{d)  It  will  be  noticed  that  the  trust  estate  is  vested  in  the  oooi- 
tinuing  and  new  trustees  by  oonyeyance  and  assignment,  and  not  by 
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WITNESSETH^  that,  in  further  pursoanoe  of  the  aforesaid    PssoEDEirr 
appointment,  they  the  said  E.  F.  and  Qt.  H.,  as  personal 
representatives  of  the  said  A.  B.,  do  hereby  grant  unto      orinLL. 
the  said  L.  M.,  and  his  heirs,  all  the  freehold  heredita-  Conveyanoe 
ments  which  were  vested  in  the  said  testator  at  his  death  esteiw!^^ 
upon  mortgage,  and  are  now  vested  in  the  said  E.  F.  and 
Q.  H.,  TO  HOLD  the  last-mentioned  premises  unto  the  Habendum  to 
said  L.  M.  and  his  heirs,  to  the  use  of  the  said  E.  F.,  contSauing 
G.  H.,  and  L.  M.,  their  heirs  and  assigns,  subject  to  and  new 
the  equity  of  redemption  now  subsisting  therein  respec- 
tively (a).    In  witness,  &c. 


CLXIV. 
Appointment  of  a  New  Trustee  of  a  Will  of  Eeal  and    Phbcedknt 
Personal  Estate  in  the  place  of  a  Trustee  who  desires        * 


to  be  discharged.    Declaration  for  Vesting  the  Trust 
Estate. 


OT  inLLWITK 
SEOLAIUTION 
TESTINO  THB 
TBU8T  K8TATH. 


This  INDENTUEE,  made,  &c.,  between  0.  B.,  of,  &c.  5;^^ 
(widow  of  A.  B.,  late  of,  &c.,  deceased)  [appointor'],  of  the 
first  part,  D.  E.,  of,  &c.  [trustee  desiring  to  be  discharged]^ 
of  the  second  part,  Q-.  H.,  of,  &c.  [new  trustee],  of  the 
third    part,  and    the  said   Q-.  H.   and   I.  K.,  of,  &c. 

means  of  a  declaration  under  sect.  12  of  the  Trustee  Act,  1893.  A 
Precedent  of  an  appointment  effectuated  by  means  of  such  a  declara- 
tion will  be  found  on  the  next  page.  If  that  form  (which  is  pre- 
ferable when  the  land  is  registered)  were  applied  to  the  present 
Precedent,  it  should  be  framed  so  as  to  exclude  the  testator's  mort- 
gage estates,  and  other  property  (if  any)  within  sub-s.  (3). 

(a)  As  to  copyholds,  see  supra^  p.  676,  n.  (6).  If  the  testator 
died  after  31st  December,  1881,  and  the  will  contained  a  devise  of 
copyholds  legally  vested  in  him  as  mortgagee,  the  devise  should  be 
recited,  and  the  devisees  should  covenant  to  surrender  them.  See 
as  to  transfer  of  mortgages  held  by  the  testator  on  an  appointment 
of  new  trustees  of  a  will,  Davidson's  Prec.  Con  v.,  3rd  ed.,  vol.  iv., 
p.  650,  n.  {d).  As  pointed  out  in  the  latter  note,  such  a  transfer  of 
mortgages  to  the  new  trustees  is  generally  not  desirable,  unless  the 
mortgages  have  been  appropriated  as  part  of  the  trust  estate. 
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Pbsobdent 
CLXIV. 

OF  WILL  WITH 
DEOLiiRATIOir 
TESmf  O  THB 
TBUST  B8TATB. 

Beoitalof 
will. 


Of  death  of 
testator  and 
proof  of  Ida 
will. 

Of  one  tros- 
tee*B  desire 
to  be  dis- 
charge, and 
of  desire 
to  appoint 
another  in 
hisplaoe. 

Of  particolars 
of  trust 
estate. 


Witnesseth. 


Appointment 
of  new 
trustee. 
Witnesseth 
also. 

Declaration 
bj  appointor 


[oontinuing  trustee],  of  the  fourth  part.  Whbbeas  the  said 
A.  B.  duly  made  his  will,  dated,  &c.,  and  thereby  gaye 
all  his  real  and  personal  estate  unto  and  to  the  use  of  the 
said  D.  E.  and  I.  K.,  their  heirs,  executors,  administraton 
and  assigns,  upon  trusts  and  with  and  subject  to  poweiB 
and  provisions,  by  and  in  the  said  will  declared  and  oon- 
tained  concerning  the  same  respectively,  and  tiie  said 
testator  thereby  declared  that  the  power  of  appoiatiiig  a 
new  trustee  or  new  trustees  thereof  should  be  exerciseabk 
by  the  said  0.  B.  during  her  life.    And  whereas  the  said 

testator  died  on  the day  of ,  19 — ^  and  his  said 

will  was  proved  on  the day  of ,  19 — ,  in  the 

Eegistry.    And  whereas  the  said  D.  E.  is  deorons 

of  being  discharged  from  the  trusts  of  the  said  will,  and 
the  said  C.  B.  is  desirous  of  appointing  the  said  G.  H.  to 
be  a  trustee  thereof  in  the  place  of  the  said  D.  E.  Axu 
whereas  the  property  subject  to  the  trusts  of  the  said 
will  now  consists  of  the  freehold  and  leasehold  heredita- 
ments described  or  referred  to  in  the  first  schedule 
hereto,  the  fiuniture,  chattels,  and  effects  described  or 
referred  to  in  the  second  schedule  hereto,  and  the  mort- 
gage debts,  stocks,  shares  and  securities,  specified  in  the 
third  schedule  hereto  (a),  and  intended  to  be  transferred 
unto  the  said  G*.  H.  and  I.  K.,  immediately  after  the 
execution  of  these  presents.  Now  this  indenture  wit- 
nesseth that  the  said  C.  B.,  in  exercise  of  the  power  in 
this  behalf  vested  in  her  as  the  person  nominated  for  the 
purpose  by  the  hereinbefore  recited  will,  and  of  eveiy  or 
any  other  power  enabling  her,  doth  hereby  appoint  the 
said  G.  H.  to  be  a  trustee  of  the  same  will  in  the  place 
of  the  said  D.  E.  And  this  indenture  also  witnbsseth 
that  in  pursuance  of  the  appointment  hereinbefore  made, 
the  said  C.  B.  doth  hereby  declare  that  all  and  sikgulae 

(a)  Of  oonrse  the  property  might  be  either  particularly  or  goier- 
ally  described  without  reference  to  schedules.  But  it  is  deeiraUe 
that  funds  intended  to  be  transferred  should  be  specified  either  in  a 
schedule  or  in  the  body  of  the  deed. 
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the  freehold  and  leasehold  hereditaments  desoribed  or    ^?^^ 
referred  to  in  the  first  schedule  hereto,  And  also,  all        — ' 
AND  SINGULAR,  the  fumiture,  chattels,  and  effects  described  ^"I^,^™ 
or  referred  to  in  the  second  schedule  hereto.  And  all   -vBanNGTHB 
OTHER  the  hereditaments  and  real  and  personal  estate  (if  -^*"'^*  '"^^'' 
any)  now  vested  in  the  said  D.  E.  and  I.  K.  upon  the  *1^?^,^ 
trusiB  of  the  said  will  or  otherwise  subject  thereto,  and  tmoing  and 
not  comprised  in  the  third  schedule  hereto,  and  the  right  ^^  tnistees. 
to  recover  and  receive  every  or  any  debt  or  thing  in 
action  subject  to  the  trusts  of  the  said  will  and  not  com- 
prised in  the  said  thir(J  schedule  hereto  shall  vest  in  the 
said  G*.  H.  and  I.  K.  for  all  such  estate  and  interest  as 
the  said  D.  E.  and  I.  K.  had  therein  immediately  before 
the  execution  of  these  presents,  or  as  the  same  are  held 
for  under  the  same  will  (a).    And  it  is  hereby  agreed  and  Deolaration 
declared  that  the  said  G.  H.  and  I.  K,  their  executors  ^e^p^^p^^ 
and  admimstrators,  shall    hold    the   said  freehold   and  vested  and 
leasehold  hereditaments,  fumiture,  chattels,  and  effects  transferred, 
and  premises  vested  in  the  said  G.  H.  and  I.  K.,  by 
means  of  the  declaration  in  that  behalf  hereinbefore  con- 
taiued,  and  also  the  said  mortgage  debts,  stocks,  shares, 
and  securities  specified  in  the  said  third  schedule  hereto 
when  the  same  shall  have  been  transferred  as  aforesaid, 
upon  the  trusts,   and  with  and  subject  to  the  powers 
and  provisions  subsisting  therein   or   applicable  thereto 
respectively  by  virtue  of  the  said  will  (6).    In  witness,  &o. 

THE  FIBST  SCHEDULE  above  referred  to. 

THE  SECOND  SCHEDULE  above  referred  to. 

THE  THIRD  SCHEDULE  above  referred  to. 

(a)  See  as  to  this  declaration  sect.  12  of  the  Trustee  Act,  1893 
(App.  XV.,  infra),  and  the  notes  thereto.  It  is  conceived  that 
where  the  property  is  thus  vested,  no  covenant  against  incum- 
brances on  the  part  of  the  old  trustees  can  be  required.  Another 
form  of  such  a  declaration  will  be  found  infra,  p.  655,  n.  Where 
the  land  is  registered,  see  n.  (c),  p.  650,  aupra.  And  for  registered 
parcelB,  see  p.  142,  wpra. 

(6)  See  p.  648,  wpra,  n.  (d). 
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Pbeosdxht 
OLXV. 

BT  BUPPLB- 

KSNTiX  DBBD 

OFTKBK 

OBBATBDBT 
8BTTLE1CENT. 

Parties. 


Witnesseth. 


Appomtment 
of  new 
trustee. 

Witnesseth 
also. 


OLXV. 

Appointment  (Jy  Sitpplemental  Deed)  of  a  New 
Trustee  of  a  Term  op  Tears  created  by  a  Marruob 
Settlement  (a). 

This  INDENTUEE,  made,  &0.,  BETWEEN  C.  B.,  of,&c, 
widow  [appointor]^  of  the  first  part,  E.  F.,  of,  &c.,  and 
Q-.  H.,  of,  &c.  [old  trmtees]^  of  the  second  part,  and  I.  K, 
of  &c.   [new  trustee^,  of  the  third  part,  Supplemental  to 

an  indenture  dated  the day  of  and  expressed 

to  be  made  between  A.  B.  now  deceased  of  the  first  pait^ 
the  said  C.  B.,  then  G.  D.,  spinster,  of  the  second  pait, 
and  the  said  E.  F.  and  G.  H.  of  the  third  part  (being  a 
settlement  made  in  consideration  of  the  marriage  then 
intended  and  shortly  afterwards  solemnised  between  the 
said  A.  B.  and  C.B.  (6)),  witnesseth,  that,  in  exercise  of 
the  power  in  this  behalf  vested  in  the  said  C.  B.,  as  the 
person  by  the  said  indenture  of  settlement  nominated 
for  the  purpose,  and  of  every  other  power  enabling  her, 
SHE  the  said  0.  B.  {c)  doth  hereby  appoint  the  said  I.  K 

to  be  a  trustee  of  the  term  of years  by  the  said 

indenture  of  settlement  limited,  in  the  place  of  the  said 
G.  H.,  who  desires  to  be  discharged.  And  this  indenture 
ALSO  WITNESSETH,  that,  in  consideration  of  the  prenuses, 
and  in  pursuance  of  the  appointment  hereinbefore  made, 
THEY  the  said  E.  F.  and  Qt.  H.,  as  trustees,  do  and  each 
of  them  doth  hereby  assign  unto  the  said  E.  F.  and 
I.  K.,  their  executors,  administrators,  and  assigns  (d),  all 
the  hereditaments  and  premises  by  the  said  indenture  of 

(a)  The  term  would  probably  be  one  limited  for  raisuig  portions. 

{b)  See  sect.  63  of  the  Oonv.  Act,  1881,  App.  IV.,  infra,  for  the 
statutory  effect  given  to  a  supplemental  deed,  and  see  the  next 
Precedent  for  another  form  of  such  a  deed. 

(c)  The  power  is  supposed  to  be  given  to  the  wife  by  the  settle- 
ment. 

(d)  Pormerly,  where  it  was  desired  to  vest  personal  property  in 
new  trustees  jointly  with  an  old  trustee  in  whom  it  was  aheody 
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settlement  limited  to  the  use  of  the  said  E.  F.  and  G-.  H.,    Pbbosdent 

their  executors,  administrators,  and  assigns,  for  the  said         ' 

term  of years,  to  hold  the  premises  unto  the  said    ^  suppm- 

E.  F.  and  I.  K.,  their  executors,   administrators,   and      ovtebic 
assigns,  for  the  residue  now  to  come  of  the  said  term   f^™?™ 

UPON  THE  TKTJSTs,   and  with  the  powers  subsisting  m ^ 

the  same  premises  by  Tirtue  of  the  said  indenture  of  ooi^ria^d^ 
settlement.    In  witness,  &c.  *^®  *®'™- 

Upon  the 
trusts  of  the 

vested,  two  deeds  were  employed,  by  the  first  of  which  the  old  ■®^®°^^  • 

trustee  transferred  the  property  to  a  provisional  trustee,  who  by 

the  second  deed  re-transferred  it  to  the  old  and  new  trustees.    But 

after  the  passing  of  the  Act  22  &  23  Yict.  o.  35,  two  deeds  ceased  to 

be  requisite,  as  sect.  21  of  that  Act  enabled  a  person  to  assign  personal 

property,  including  chattels  real,  directly  to  himself  and  another. 

The  transfer  might  now  be  effected  by  means  of  a  declaration  by  the 

appointor  as  in  Precedent  CLXTV.,  or  in  general  terms  (which 

would  not  always  be  applicable)  as  follows : — 

"  And  this  indenture  also  witnesseth  that  for  Vesting 
effectuating  the  appointment  hereinbefore  made,  she  the  d«ola»tion* 
said  C.  B.  doth  hereby  declare  that  all  the  estate  and 
interest  now  vested  in  the  said  E.  F.  and  G.  H.  in  the 
hereditaments  subject  to  the  trusts  of  the  principal 
indenture  and  in  every  or  any  chattel  so  subject,  and 
the  right  to  recover  and  receive  every  or  any  debt  or 
thing  in  action  so  subject,  shall  vest  in  the  said  E.  F. 
and  I.  K.  as  joint  tenants  up6n  the  trusts  and  for  the 
purposes  thereof." 


Digitized  by 


Google 


656 


APPOINTlfENTS  OF  TBTJSTEE8. 


PfiEOEDBNT 

CLXVI. 

BETXBBXSXrT 
DEED. 


Parties. 


Becital  refer- 
ring to  prin- 
oipal  deed. 


Becital  of 
marriage. 


No.  (3LXYI, 

Supplemental  deed  effectuating  the  Betisement  o/ose  of 
three  Trustees,  who  desires  to  be  discharged  (a). 

To  ALL  TO  WHOM  THESE  PEESENTS  SHALL 
COME,  E.  F.,  of,  &o.  [reHring  trustee'],  G.  H.,  of,  Ac, 
and  I.  K.,  of,  &o.  [^continuing  trustees],  and  A.  B.,  of,  &o., 
and  C.  B.,  his  wife,  formerly  C.  D.,  spinster  [jpersom 
empowered  to  appoint  trustees],  send  greeting.  Whebsas 
these  presents  are  supplemental,  and    intended    to  be 

annexed  to  an  indenture  dated  the day  of ,  and 

expressed  to  be  made  between  the  said  A.  B.,  of  the  first 
part,  the  said  C.  B.,  then  C.  D.,  spinster,  of  the  second 
part,  and  the  said  E.  F.,  G.  H.,  and  I.  K.  of  the  third 
part  (being  a  oonveyanoe  in  consideration  of  the  marriage 
then  intended,  and  shortly  afterwards  solenmised,  between 
the  said  A.  B.  and  C.  B.  and  hereinafter  referred  to 
as  the  above-written  indenture),  and  are  accordingly 
expressed  and  meant  to  be  read  as  if  actually  written 
tmder  the  same  indenture  (6).    And  whereas  no  part  of 


(a)  See  sect.  11  of  the  Trustee  Act,  1893  (App.  XV.,  infra).  The 
deed  is  connected  with  the  oonyeyanoe  of  freeholds  in  trust  for  sale, 
Precedent  CXXTX.,  supra,  p.  601.  Of  course  if  the  deed  were 
neither  supplemental  nor  annexed  to,  nor  indorsed  upon,  the 
principal  instrument,  the  latter  would  be  recited  sufficiently  to 
show  the  position  of  the  parties,  and  the  nature  and  state  of  the 
trust  property. 

{b)  The  deed  is  directed  to  be  read  as  if  written  tmder  the  setUe- 
ment,  in  order  that  the  latter  and  its  contents  may  be  referred  to  as 
above- written  or  above-mentioned.  But  it  is  not  necessary  that  the 
deed  should  be  annexed,  and  if  not  intended  to  be  so,  the  statements 
as  to  the  intended  annexation  and  its  consequences  will,  of  comse, 
be  omitted,  and  in  that  case  the  settlement  may  be  referred  to 
subsequently,  either  as  the  said  indenture  of  settlement,  or  as  the 
principal  indenture.  A  deed  intended  to  be  annexed  to  another 
instrument,  should  always  refer  by  some  precise  description  to  tiie 
principal  instrument,  as  otherwise  its  efficacy  will  depend  whoOj 
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the  hereditaments  comprised  in  the  above-written  inden-    Peeoedent 

tore  has  as  yet  been  sold.    And  whereas  the  said  E.  P.         ' 

is  desirous  (as  he  hereby  declares)  of  being  discharged  »btibbment 

from  the  trusts  of  the  above-written  indenture.    Now '- — 

THESE  PRESENTS  WITNESS  that  the  Said  G.  H.  and  I.  K.,  desires  to  be 

and  also  the  said  A.  B.  and  C.  B.,  do  hereby  consent  to  discharged. 
the  discharge  of  the  said  E.  F.  from  the  trusts  of  the  ^J^^^' 
above-written  indenture,  and  to  the  vesting  in  the  said  discharge, 
Q-.  H.  and  I.  K.  alone  of  the  property  subject  to  the  trusts 
of  the  same  indenture.    And  these  presents  also  witness  Farther 
that,  in  pursuance  of  the  statutory  direction  in  this  behalf,  ^^^®®^   • 
the  said  E.  P.,  G.  H.,  and  I.  K.,  and  also  the  said  A.  B. 

and  C.  B.,  do  hereby  declare  that  the and  here-  Declaration 

ditaments  in  the  above-written  indenture  described,  or  jesting  the 

'  trust  estate 

expressed  to  be  thereby  granted,  and  all  other  the  here-  in  the 
ditaments  (if  any)  now  vested  in  the  said  E.  P.,  G.  H.,  and  ^^^"^ 
I.  K.,  upon  the  subsisting  trusts  of  the  same  indenture, 
shall,  upon  the  execution  of  these  presents,  vest  in  the 
said  G*.  H.  and  I.  E.  alone,  as  joint  tenants,  for  all  such 
estate  and  interest  as  the  said  E.  P.,  G.  H.,  and  I.  K.  had 
therein  immediately  before  the  executioi;!  of  these  presents 
and  upon  the  trusts  and  subject  to  the  provisions  applic- 
able thereto  by  virtue  of  the  above-written  indenture  (a). 
In  witness,  &c. 

upon  the  continuance  of  the  physical  annexation.  See  preceding 
Precedent,  and  Precedent  LXXTX.,  p.  337,  supra^  for  other  forms 
of  supplemental  deeds. 

(a)  A  conveyance  or  assignment  in  the  ordinary  form  may  be 
substituted  for  this  declaration.  And  where  there  is  property  in- 
capable of  being  vested  by  such  a  declaration  (see  ei^b-sect.  (3)  of 
sect.  12  of  the  Tnistee  Act,  1893),  it  will  be  proper  to  recite  tho 
intention  to  transfer  it  immediately  after  the  execution  of  the  deed. 
See  for  other  forms  of  a  declaration  for  vesting  property  under  tho 
Bection  referred  to,  Precedents  CLXIV.  and  CLXV.,  sujyra.  And 
see  as  to  registered  land,  p.  650,  supra,  n.  (c). 
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CLxvn. 

^^yilf    Transfer  of  a  Mortgage  by  Independent  Deed,  by  (me 
Continuino  and  one  Betiring  Trustee  to  the  Con- 
tinuing and  New  Trustees. 


XOBTOAOB,  OH 
▲PPOmTMBST 


Parties. 


^^^.      A  HIS    INDENTUEE,  made  the  day  of  , 

BETWEEN  A.,  of,  &0.  [continuing  trustee']^  and  B.,  of,  Ac 
[retiring  trustee'],  of  the  one  part,  and  the  said  A.,  0.,  of, 
&o.,  and  D.,  of,  &o.  [continuing  and  netc  trustees],  of  Ihe 

Redtal  of        other  part.    Whereas,  by  an  indenture  dated  the 

mortgage.       ^^  ^j ^  ^^^  expressed  to  be  made  between  [parties], 

in  consideration  of  £ to  the  said  [mortgagor]  paid  by 

the  said  A.,  B.,  and  E.,  out  of  monies  belonging  to  them 
on  a  joint  account,  the  said  [mortgagor]  did  grant  unto 
the  said  A.,  B.,  and  E.,  their  heirs  and  assigns,  certain, 
&o.  [the  parcels  being  indicated,  ut  supra,  p.  333],  To 
hold  the  same  unto  and  to  the  use  of  the  said  A.,  B.,  and 
E.,  their  heirs  and  assigns,  subject  to  a  proviso  for 
redemption  of  the  same  premises  on  payment  by  the  said 
[mortgagor],  his  heirs,  executors,  administrators,  <» 
assigns,  to  the  said  A.,  B.,   and  E.,  their    exeonlxnE, 

administrators,  or  assigns,  of  £ ,  on  the daj  of 

,  19 — ,  with  interest  thereon  in  the  meantime  at  the 

Of  death  of     rate  of  £ per  cent,  per  annum.    And  whereas  the 

^^^^    '        said  E.  is  dead.     And  whereas  the  said  principal  sum  of 

That  principal  £ ,  with  current  interest  thereon,  remains  owing  on 

inte^Tare      ^®  security  of  the  hereinbefore  recited  indenture,  but  flie 
o^fir»  and      game  now  belongs  to  the  said  A.,  C,  and  D.,  upon  a 

equity  to  the     joint    aCCOUUt.      NoW  THIS   INDENTURE   WITNESSETH,  thftt 

tiansfereea.      ^  consideration  of  the  premises,  they  the  said  A.  and  B. 
Witneflseth  ,  j         i       ,  ^  ,   ii     i        i  •_ 

assignment  of  AS  MORTGAGEES  do,  and  each  01  them  doth,  hereby  assign 
d^lrt^*^        unto  the  said  A.,  C,  and  D.,  their  executors,  adminis- 
trators, and  assigns,  all  that  the  said  principal  sum  of 

£ ,  so  owing  to  the  said  A.  and  B.  on  the  security  of 

the  hereinbefore  recited  indenture  as  aforesaid,  and  aU 
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interest  due  and  to  grow  due  thereon,  and  the  benefit    Pbecedbht 

of  all  securities  for  the  same  respectively,  to  hold  the         

premises  unto  the  said  A.,  C,  and  D.,  their  executors,    transpebop 

•^  J  .  A  MOETOAOB,  OK 

administrators,  and  assigns.    And  this  indenture  also  afpointicemt 
iviTNEssETH,  that,  for  the  consideration  aforesaid,  they      touot^ 

the  said  A.  and  B.  as  moetgagees  do,  and  each  of  them  J^^ 

doth,  hereby  grant  unto  the  said  C.  and  D.,  and  their  benefit  of 
heirs,  all  the  hereditaments  and  premises  in  the  herein-  ^^^^' 
before  recited  indenture  comprised,  or  expressed  to  be  old  and  new . 
ttiereby  granted.  To  hold  the  last-mentioned  premises  ^'^^'^    - 
unto  the  said  C.  and  D.,  and  their  heirs,  to  the  use  of  conveyance 
the  said  A.,  C,  and  D.,  their  heirs  and  assigns  for  ever,  o'  t^« 
subject  to  such  right  or  equity  of  redemption  as  the  premisee. 
same  premises  are  now  subject  to  by  virtue  of  the  herein-  Habendum, 
hefore  recited  indenture  [on  payment  to  the  said  A.,  C,  l^^tr^^^ 
and  D.,  their  executors,  administrators,  or  assigns,  of  the  in  fee. 

said  sum  of  £ ,  and  the  interest  due  and  to  grow  due  ^^^^  ^^ 

thereon].    In  -witness,  &c.  equity  of 

redemption. 


42(2) 
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CLivin. 

BT  TBirUVT  IN 

TAIL  IN 

F0BSBS8I0N. 

Parties. 


Biisemaains  WttUtt  (a). 


OLXVnL 

J^^^H^  Dbed  by  Tenant  in  Tail  in  Possession  to  Bar  the 
Entail  of  Freeholds,  the  Creation  of  the  Entail  not 
being  recited. 

This  indenture,  made,  &c.,  BETWEEN  A.,  of,  &c 

[tenant  in  <«»/],  of  the  one  part,  and  B.,  of,  &o.  [grantee 

WitDesseth      to  u«e8],  of  the  other  part,  witness eth,  that  for  barring 

W^entoilTthe  *^^  defeating  every  estate  in  tail,  either  at  law  or  in 

tenant  in  tail    equity,  of  the  said  A.  in  the  hereditaments  expressed  to 

«niieys,         -^^  hereby  granted,  and  all  remainders,  reversions,  estates, 

rights,  titles,  interests,  and  powers,  to  take  effect  after 

the  determination  or  in  defeasance  of  every  sach  estate 

in  tail,  he  the  said  A.  doth  hereby  grant  and  dispose  of 

Parcels.  unto  the  said  B.  and  his  heirs,  all  the  freehold  manors, 

messuages,  lands  and  hereditaments  in  the  parish  of , 

in  the  county  of ,  or  any  parish  or  place  adjoining 

thereto,  of  or  to  which  the  said  A.  is  seised  or  entitled  at 
law  and  in  equity,  for  any  estate  in  tail,  to  hold  the  pre- 
mises unto  the  said  B.  and  his  heirs,  to  the  use  of  the 
said  A.,  his  heirs  and  assigns.     In  witness,  &o.  (6). 

(a)  As  to  disentailing  assurances,  see  notes  to  Day.  Preo.  Oonv., 
Yol.  iii.,  3rd  ed.,  pp.  1284—1315,  and  the  authorities  and  oases 
there  cited,  and  the  more  recent  cases  of  Bdl  v.  ffoltbtf,  L.  B. 
16  Eq.  178;  Tu/nell  v,  Borrell,  L.  E.  20  Eq.  194;  Aj  DudsonU 
Contract,  8  Ch.  D.  628;  CUirhe  t.  Vhamherlin,  16  Ch.  D.  176; 
Hall-Dare  v.  Hall-Dare,  31  Ch.  D.  251 ;  MilU  v.  Fox,  37  Ch.  D. 
153  (the  two  latter  being  cases  in  which  mistakes  had  been  made  in 
the  enrolled  deed);  and  Lady  Cardigan  v.  Curzon-Howt^  [1901]  2  Ch. 
479  (relating  to  the  extent  of  the  bar). 

{h)  This  deed  should  be  executed  by  the  grantee,  and  should  he 
enrolled  in  the  Central  Office  within  six  months  from  its  executkn. 
Where  the  land'  is  registered  proper  alterations  should  be  made  on 
the  register  in  conformity  with  sect.  6  of  the  Land  Transfer  Act, 
1897. 
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CLXIX. 

Deed  by  Tenant  in  Tail,  tcith  the  Consent  of  the  Pro-    Pbbckdkkt 

TECTOE,  to  Bae  the  Entail  of  Feeeholds,  and  Trust        ' 

Funds  arising  from  sales  of  Settled  Lands.    Varia-  ^  ''^^^J" 
TI0N8  tchere  the  Estate  of  the  Protector  is  conveyed^    conbekt  of 
and  a  Joint  Power  (/Appointment  is  limited.  pboteoiob. 

This  INDENTUEE,  made,  &o.,  between  0.  B.  [tenant  Parties. 
in  tail\  of  the  first  part,  A.  B.,  of,  &o,  [protector^  of  the 
Beoond  part,  and  E.  F.,  of,  &o.  [grantee  to  uses^^  of  the 

third  part.    Whereas,  by  an  indenture  dated  the Eeoital  of 

day  of ,  and  expressed  to  be  made  between  [parties']^  the  entail; 

oertain  manors,  messuages,  lands,  and  hereditaments  in 

the  parishes  of and ,  in  the  county  of  ,  in 

the  same  indenture  described  or  referred  to,  were  assured 
and  limited  to  certain  uses,  which  have  now  failed  or 
determined,  and,  after  the  failure  or  determiQation  thereof, 
to  the  use  of  the  said  A.  B.,  and  his  assigns  during  his 
life,  without  impeachment  of  waste,  with  remainder  to  the 
use  of  the  first  and  other  sons  of  the  said  A.  B.  succes- 
sively, according  to  their  respective .  seniorities,  in  tail, 
with  remainders  over;  and  in  the  same  indenture  was 
contained  a  power  of  sale  and  exchange  of  the  settled 
hereditaments,  with  usual  provisions  for  the  investment 
of  the  monies  arising  from  any  sale  or  exchange  in  the 
purchase  of  hereditaments  to  be  settled  to  the  same  uses, 
and  for  the  interim  investment  of  such  monies.  And  —of  changes 
WHEREAS  some  of  the  hereditaments  comprised  in  the  "i^® estates; 
hereinbefore  recited  indenture  have  been  sold  or  given  in 
exchange  under  the  aforesaid  power  of  sale  and  exchange 
\or  under  the  powers  of  the  Settled  Land  Act,  1882  (a)], 
and  other  hereditaments  have  been  taken  in  exchange  or 
purchased  under  the  said  power  of  sale  and  exchange  \pr 

(a)  See  ntpra,  p.  152,  n.  (c). 
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— and  invefit- 
ment  of  sale 
monies; 


-~of  the  birth 
and  majority 
of  the  tenant 
in  tail. 
Witnesseth. 
Gonyeyance. 


Freehold 
paroels. 


Habendum. 


under  the  powers  of  the  Settled  Land  Act,  1882],  and 
have  been  limited  to  the  uses  of  the  said  indenture,  by 
reference  thereto  [and  certain  lands  have  been  allotted 
by  an  award  nnder  an  Inolosure  Act,  in  respect  of  lands 
comprised  in  the  same  indenture,  or  settled  by  reference 
thereto].  And  whereas  such  of  the  monies  produced  by 
sale  or  exchange,  as  have  not  been  invested  in  the 
purchase    of    hereditaments,    are    now    represented    by 

the  sum  of  £ Two-and-a-half  per  Cent.  Consolidated 

Stock,  standing    in    the    names  of and  ,  the 

present  trustees  of  the  hereinbefore  recited  indenture. 
And  whereas  the  said  C.  B.  is  the  first  son  of  the  said 
A.  B.,  and  attained  his  age  of  twenty-one  years  on  the 
day  of  ,  19 — .  Now  this  indenture  wit- 
nesseth, that  (a)  he  the  said  0.  B.,  with  the  consent  of 
the  said  A.  B.,  as  protector  of  the  settlement  (testified 
by  his  executing  these  presents),  doth  hereby  grant  and 
dispose  of  unto  the  said  E.  F.  and  his  heirs,  aul  the 
manors,  messuages,  lands,  and  hereditaments  comprised 
in  or  assured  by  the  hereinbefore  recited  indenture,  or 
which  by  virtue  of  any  conveyance  to  the  uses  of  the  same 
indenture,  or  any  such  exchange  as  aforesaid  [or  under 
the  said  award],  or  otherwise  howsoever,  have  become 
subject,  either  at  law  or  in  equity,  to  the  subsisting  uses 
of  the  same  indenture,  except  such  of  the  said  heredita- 
ments comprised  in  the  same  indenture  as  have  been  sold 
or  given  in  exchange,  to  hold  the  premises  (subject  and 
without  prejudice  to  the  estate  for  life  of  the  said  A.  B., 
and  to  such  of  the  powers  and  privileges  thereto  annexed, 
or  exerciseable  during  the  continuance  thereof,  as  are  now 
subsisting  or  capable  of   being  exercised  (6)  ),  unto  the 

(a)  If  the  protector  convejs  his  estate,  as  is  usual  when  a 
re-settlemeiit  is  anticipated,  introduce  here  the  words : — 

<<he  the  said  A.  B.,  so  far  as  relates  to  his  life  estate, 
doth  hereby  grant  and  " 
(h)  In  the  case  mentioned  in  the  last  prdceding  note  these  woids 
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0aid  E.  F.,  and  his  heirs,  to  (a)  the  use  of  the  said    Pkecbdtwt 
G.  B.y  his  heirs  and  assigns.    And  this  indenture  also 
WITNESSETH,  that  (6)  he  the  said  C.  B.,  with  the  consent  ^ ""^^^ 
q£  the  said  A.  B.  as  protector  of  the  settlement  (testified  as    oonsbnt  of 
aforesaid),  doth  hereby  assign  and  dispose  of,  unto  the    p»<w?»oto»' 

said  E.  F.,  and  his  heirs,  all  that  the  said  sum  of  £ Witneeseth. 

Two-and-a-half  per  Cent.  Consolidated  Stock  and  all  other,  ^^^* 
if  any,  the  monies,  stocks,  funds,  and  securities,  which,  or 
the  monies  to  arise  from  the  sale  or  conversion  whereof, 
are  now  applicahle  to  the  purchase  of  lands  to  be  settled 

win  be  omitted,  but  it  is  Bometimee  necessary  to  substitute  the 
following  words  Tt— 

^^  Sabject  and  without  prejudice  to  the  uses  and  estates 
preoeding  the  estate  bj  the  hereinbefore  recited  indenture 
limited  to  the  first  son  of  the  said  A.  B.  other  than  the 
estate  for  life  of  the  said  A.  B.,  and  to  the  powers  annexed 
to  such  preceding  estates,  or  exerdseable  during  the 
continuance  thereof  respectively." 

(a)  In  the  same  case  instead  of  the  use  in  favour  of  0.  B.,  his 
heirs  and  assigns,  substitute  the  following  words : — 

"  Such  uses  and  subject  to  such  powers  and  provisions 
as  the  said  A.  B.  and  C.  B.  shall  by  deed  jointly  appoint, 
and  in  default  of  and  until  and  subject  to  such  appoint- 
ment, [To  SUCH  USES  and  subject  to  such  powers  and 
provisions  as  the  said  C.  B.,  if  he  shall  survive  the  said 
A.  B.,  shall,  after  the  deajih  of  the  said  A.  B.,  by  deed  or 
will  or  codicil  appoint,  and  in  default  of  and  until  and 
subject  to  such  appointment,]  To  the  uses  upon  the 
trusts  and  subject  to  the  powers  and  provisions  which,  by 
virtue  of  the  hereinbefore  recited  indenture,  were  sub- 
sisting or  capable  of  taking  effect  therein  immediately 
before  the  execution  of  these  presents  so  as  to  restore  and 
confirm  the  same  uses,  trusts,  powers  and  provisions." 

(6)  In  the  same  case  insert  here : — 
**  the  said  A.  B.  so  far  as  relates  to  his  life  estate  doth 
hereby  assign  and" 
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to  the  subsisting  uses  of  the  hereinbefore  recited  inden- 
ture, To  HOLD  the  last-mentioned  premises  (subject  and 
without  prejudice  to  such  estate  for  life,  powers,  and 
priyileges  as  aforesaid  (a),  unto  the  said  E.  F.  and  his 
heirs  (i),  in  trust  for  the  said  0.  B.,  his  execaton, 
administrators,  and  assigns,  as  personal  estate  (c).    Iir 

WITNESS,  &0. 

(a)  See  note  (6)  on  p.  662,  supra, 

{b)  In  the  altematiye  case  aboye-mentioned,  substitute  for  tiie 
remaining  words : — 

"Upon  such  trusts  and  subject  to  such  powers  and 
provisions  as  the  said  A.  B.  and  C.  B.  shall  hj  deed 
jointly  appoint  and  in  default  of  and  until  and  subject  to 
such  appointment,  [Upon  such  trusts  and  subject  to 
such  powers  and  provisions  as  the  said  C.  B.,  if  he  shaU 
survive  the  said  A.  B.,  shall,  after  the  death  of  the  said 
A.  B.,  bj  deed  or  will  or  codicil  appoint,  and  in  default 
of  and  imtil  and  subject  to  such  appointment,]  Upon  the 
trusts  and  subject  to  the  powers  and  provisions  which, 
by  virtue  of  the  hereinbefore  recited  indenture,  were  sub- 
sisting or  capable  of  taking  effect  therein  immediately 
before  the  execution  of  these  presents  so  as  to  restore  and 
confirm  the  same  trusts,  powers,  and  provisions." 

(c)  See  n.  ((),  p.  660,  supra.  It  was  held  in  Be  Kingston's  Estate, 
5  L.  B.  Jr.  169,  that  a  grant  of  hereditaments  to  which  the  grantor 
was  entitled  in  tail,  would  disentail  funds  representing  the  prooeeds 
of  sale  of  entailed  land  under  the  Landed  Estates  Court  (Ireland) 
Act  (21  &  22  Yict.  c.  72),  regard  being  had  to  sect  64  of  that  Act 
corresponding  with  the  usual  trust  of  proceeds  of  sale  in  a  real 
settlement.  But  this  decision  seems  questionable,  and  was  in  fact 
rendered  not  material  by  the  decision  on  another  point ;  and  see  MHU 
V.  Fox,  37  Ch.  D.  153.  In  Be  Harvey,  [1901]  2  Ch.  290,  it  was  decided 
that  personal  estate,  of  which  the  income  was  directed  to  be  paid 
to  A.  for  life,  and  which  after  his  death  was  directed  to  be  invested 
in  the  purchase  of  land  to  be  settled  to  the  uses  of  a  strict  setdement, 
could  be  disentailed  in  the  lifetime  of  A.  Precedent  CXXXYIEL, 
supra,  is  a  form  of  a  re-settlement  by  tenant  for  life  and  remainder 
man  under  a  joint  power  created  by  a  disentailing  assurance  by 
which  the  protector  has  conveyed  his  life  estate. 
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CLXX. 

Fbotectok's  Consent  to  ^A^BABBtMG  <>/' an  Estate         FsxaxD»T 
Tail  (a).  ^^- 

10  ALL  TO  WHOM  THESE  PEESENTS  SHALL     <^^«^' 
COME,    A.    B.,    of,    &o.    [protector]y    sends    greeting. 
Whereas  under  and  bj  virtue  of  the  last  will  of  C.  B.,  Bedtalof 

late  of ,  divers  manors,  messuages,  farms,  lands,  and  ^^  ®'  *^® 

other  hereditaments  stand  limited  to  the  use  of  the  said 

A  B.,  and  his  assigns  for  his  life,  without  impeachment 

of  waste,  with  remainder  to  the  use  of  the  first  son  of  the 

said  A.  B.,  in  tail  with  remainders  over.    And  whereas  That  first  son 

D.  B.  is  the  first  son  of  the  said  A.  B.,  and  has  attained  J^  ^^^^ 

'  twenty-one. 

the  age  of    twenty-one  years.     Now  these    presents  witnesseth 
wiTKESs,  that  the  said  A.  B.,  as  protector  of  the  settle-  protector's 

'  ,.         .  .        consent  to 

ment,  doth  hereby  consent  to  every  or  any  disposition  disposition  by 
which  the  said  D.  B.  shall  make  of  the  said  manors,  *®^^*^*  "^  **"• 
messuages,  farms,  lands,  and  other  hereditaments  devised 
by,  or  subject  at  law  or  in  equity  to,  the  subsisting  uses  of 
the  said  will,  or  of  any  of  them,  or  of  any  part  thereof. 

In  WITNESS,  &c. 

(a)  As  to  such  deeds,  see  Sugd.  V.  &  P.,  14th  ed.,  p.  468 ;  Dart, 
V.  &P.,  6th  ed.,  pp.  779—784.  See,  too,  Be  Fares,  2  Ch.  D.  61, 
as  to  giving  consent  to  a  partial  bar  of  the  entail  for  the  purpose 
of  creating  a  charge.  This  deed  should  be  executed  by  the  grantee 
and  must  be  executed  on  or  before  the  day  of  the  execution,  and 
enrolled  at  or  before  the  enrolment,  of  the  disentailing  assurance ; 
see  3  &  4  Will.  IV.  c.  74,  ss.  42,  46. 
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CLXXI. 

TO  BAB  EQUIT- 

ABLBEKTAIL 

OP.  COPYHOLDS. 

Parties. 

Becitalof 
oopyholds 
being  settled 
in  tmst  for 
daughters  of 
tenant  for  life. 


That  tenant 
in  tail  has 
attained 
twenty-one. 

Witnesseth. 


Grant  and 
dispoidtion. 

Parcels. 


Habendum. 


Deed  to  bar  an  Equitable  Estate  Tail  in  Copyhmjw. 

This  INDENTTJEE,  made,  &o.,  BETWEEN  A.  B.,  of,  &c 
[husband  of  tenant  in  teiV],  and  0.  B.  [tenant  in  ^t/],  his 
wife  (a),  of  the  first  part,  E.  F.,  of,  &o.  [prot€ctor\j  of  the 
second  part,  and  G.  H.,  of,  &e.  [grantee]^  of  the  third  part. 
Whereas  divers  hereditaments,  held  by  copy  of  Court 

Roll  of  the  Manor  of  ,  in  the  county  of ,  are 

vested,  as  to  the  legal  estate  therein,  in  trustees,  and 
stand  settled  in  trust  for  the  said  E.  F.,  for  his  life,  with 
remainder  in  the  events  which  have  happened,  in  trust 
for  all  the  daughters  of  the  said  E.  F.,  as  tenants  in 
common  in  tail,  in  equal  shares,  with  cross  remainden 
between  the  said  daughters  in  tail,  with  remainders  over. 
And  whereas  the  said  C.  B.  is  a  daughter  of  the  said 
E.  F.,  and  has  lately  attained  the  age  of  tweniy-one  years. 
Now  THIS  INDENTURE  WITNESSETH,  that  for  the  purpofle  of 
barring  the  equitable  estate  tail  of  the  said  C.  B.  in  the 
said  copyhold  premises,  he  the  said  A.  B.  doth  h^«hy 
grant,  and  she  the  said  C.  B.,  with  the  concuirenoe  of 
the  said  A.  B.,  and  the  consent  of  the  said  E.  F.  as 
protector  of  the  settlement  (testified  by  their  respectively 
executing  these  presents),  doth  hereby  grant  and  dispose 
of  unto  the  said  G.  H.  and  his  heirs,  all  and  every  the 
shares  and  share  of  her  the  said  C.  B.,  of  and  in  all 
THAT  [parcels] :  And  all  other  (if  any)  the  copyhold  or 
customary  lands,  tenements,  and  hereditaments,  or  share 
or  shares  of  lands,  tenements,  and  hereditaments,  held 
of  the  said  manor,  to  which  the  said  C.  B.  is  entitied,  for 
an  equitable  estate  tail,  in  remainder  expectant  on  the 
decease  of  the  said  E.  F.,  to  hold  the  premises  unto  the 


(a)  Assumed  not  to  be  entitled  for  her  separate  use  under  the 
Married  Women's  Property  Act,  1882  (App.  XII.,  infra).  If  she 
were  so  entitled,  her  husband's  conourrence  would  be  lumeoefisary. 
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saii  Gr.  H.  and  his  heirs,  subject  to  the  subsistiiig  estates    Pbeoedent 

and  interests,  preceding  the  estate  tail  of  her  the  said         * 

C.  B.,  in  the  said  premises,  and  to  the  powers  annexed  to  '^  »^  equtp- 

T  i»T«/^  ^""^-^  ENTAIL 

such  estates  and  interests,  to  the  use  of  the  said  C.  B.,  of  ooftholds. 
her  heirs  and  assigns  for  ever.    In  witness,  &c.  (a).  Subject  to 

preceding 
estates, 
(a)  This  deed  mast  be  acknowledged  by  the  married  woman,  and  To  use  of 
must  be  entered  on  the  Court  Bolls  of  the  manor  (see  3  &  4  Will.  IV.  *2i^*i^ 
c  74,  88.  40,  50,  53),  and  should  be  executed  by  the  grantee.    And 
in  analogy  to  the  case  of  freeholds,  the  entry  must  be  made  within 
six  calendar  months  after  the  execution  of  the  deed :  Honywood  y. 
-Poster,.  30  Beav.  1 ;  Cribb<m$  y.  Snape,  1  De  G.  J,  &  S.  621 ;  Green 
V.  Paterson,  32  Ch.  D.  95;  Carter  v.  Carter,  [1896]  1  Ch.  62.    See 
also  Sugd.  V.  &  P.,  14th  ed.,  p.  470 ;  Dart,  V.  &  P.,  6th  ed.,  p.  780. 
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lEnlarstment  ii(elii0(a). 


Pabosdbnt 

btpebbok 
absolutelt 

ENTITLED  FBBE 

FBOX  IKCim- 

BBAKOES. 

Party. 

Becital  of  title 
to  term. 


Declaration. 
That  term 
shall  be 
eiilar)?ed  into 
the  fee  simple. 


To  the  intent 
that  the  fee 
simple  maj 


CLXXIL 

Deed  of  Enlargement  of  a  long  teem  hy  a  Pebsoh 
ABSOLUTELY  ENTITLED /r^^om  tncumbratwes. 

To  ALL  TO  WHOM  THESE  PRESENTS  SHALL 
COME,  A.  B.,  of,  &o.,  sends  greeting.  Whereas  the 
said  A.  B.  is  beneficially  entitled,  in  right  of  the  term 
hereinafter  mentioned,  to  possession  of  the  hereditaments 
specified  in  the  schedule  hereto,  for  the  residue  of  a  term 

of years  created  therein  by  an  indenture  dated  <ie 

day  of ,  and  expressed  to  be  made  between 


lpartie8]y  without  any  trust  or  right  of  redemption  affect- 
ing the  said  term  in  favour  of  any  person  entitled  in 
reversion  expectant  thereon,  and  without  any  rent  now 
subsisting  incident  to  the  reversion,  and  not  liable  to  be 
determined  by  re-entry  for  condition  broken.  Now  ni 
BXERasE  of  the  power  in  this  behalf  given  by  the  Con- 
veyancing and  Law  of  Property  Act,  1881,  the  said  A.  B. 
DOTH  HEREBY  DECLARE  that  from  and  after  the  execution 
of  these  presents,  the  aforesaid  term  or  the  residue  thereof, 
as  regards  the  said  hereditaments  specified  in  the  said 
schedule  hereto,  and  all  other  hereditaments  (if  any)  to  or 
in  which  the  said  A.  B.  is  beneficially  entitled  or  interested 
in  right  of  the  said  term,  shall  be  and  the  same  is  hereby 
enlarged  into  the  fee  simple,  To  the  intent  that  the  fee 
simple  of  the  said  premises,  including  all   mines  and 

(a)  See  the  Conv.  Act,  1881  (App.  IV.,  infra),  s,  65,  and  the 
Conv.  Act,  1882  (App,  V.,  infra),  s,  11. 
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minerab  "within  and  under  the  same,  may  be  vested  in  the    ^^??^ 
said  A.  B.    In  witness,  &o.  — 

BTPEBSOK 

▲B80LUTELT 

ENTITLKD,  &0. 


THE  SCHEDULE  above  referred  to. 


yeet  in  the 
deolarant  (a). 


OLxxin. 


Deed  of  Enlaroement  of  a  long  term  hy  a  Person     Pbbcedent 


BNTTTLBD  SUBJECT  tO  a  MORTGAGE. 


CLXXIII. 


BYPEBSON 

ENTITLED 

SUBJECT  TO  ▲ 


This    indenture,  made  the  day  of  — 

BETWEEN  A.  B.,  of,  &0.  \mortgagor  anddeclarant\  of  the     mobtoaqe. 
first  part,  C.  D.,  of,  &c.  [mortgagee]^  of  the  second  part,  Parties, 
and  E.  F.,  of,  &c.  [grantee  to  uses]^  of  the  third  part. 
Whereas  the  said  A.  B.  is  beneficially  entitled,  in  right  Redtal  of  title 
of  the  term  hereinafter  mentioned,  to  possession  of  the  *oterm. 
hereditaments  specified  in  the  schedule  hereto,  for  the 

residue  of  a  term  of years  created  by  an  indenture 

dated  the day  of ,  and  expressed  to  be  made 

between  [_partie8]y  without  any  trust  or  right  of  redemp- 
tion affecting  the  said  term  in  favour  of  any  person  entitled 
in  reversion  expectant  on  the  said  term,  and  without  any 
rent  incident  to  the  reversion,  and  not  liable  to  be  deter- 
mined by  re-entry  for  condition  broken,  but  subject  to  a  Subject  to  a 
mortgage  of  the  said  hereditaments  to  the  said  C.  D.  for  mortgage, 
the  residue  of  the  said  term,  made  by  an  indenture  dated 

the day  of ,  and  expressed  to  be  made  between 

[parties]^  for  securing  the  payment  to  the  said  C.  D.,  his 

executors,    administrators,   and    assigns,  of  £ with 

interest  as  expressed  in  the  same  indenture.     Now  this  Witnesseth. 
iHDENTURE  WITNESSETH,  that,  in  cxercisc  of  the  power  in 
this  behalf  given  by  the  Conveyancing  and  Law  of  Pro- 
perty Act,  1881,  the  said  A.  B.,  with  the  approbation  of 

(a]  This  declaration  of  intention  is  added  both  with  a  view  to  the 
express  indnsion  of  mines  and  minerals,  as  to  which  see  supra, 
pp.  26,  75,  and  also  in  consequence  of  the  ambiguity  noticed  iw/ra, 
p.  670,  n.  (o),  as  to  the  use  of  the  word  **  Tested." 
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Pbeordkht    the  said  0.  D.,  doth  hereby  declare,  that  the  atoreffidd 
cr  iriTTTT 

'    term,  or  the  reaiduB  thereof,  as  regards  the  said  heiedita- 

BYPKBaoir     nients  specified  in  the  said  schedule  hereto,  and  all  other 

JEM  TITLKD  * 

BUBjBor  TO  A   hereditaments  (if  any)  to  or  in  which  the  said  A.  B.  is 

MOBTOAGB.     beneficially  entitled  or  interested  in  right  of  the  said  tern 

2^^^°^     shall  be,  and  the  same  is  hereby  enlarged  into  ite  fee 

shall  be  simple.      AnD  this  indenture  also  WITNESSETH,  that  tiie 

ttiefwS^le.  8^d  C.  D.  at  the  request  of  the  said  A.  B.  doth  hereby 
Witneeseth      grant,  and  he  the   said  A.  B.  doth  hereby  grant  and 

Confirmation     ^^^^^^""^   ^^*^   ^®   ^^^  ■^*   ^'  ^^^   ^   heirS,    ALL   THOSE 

Parcels  in        the  Said    hereditaments    specified  in  the  said    schedde 
*®'™-  hereto,  and  all  other  the  hereditaments  (if  any)  whidi 

immediately  before  the  execution  of  these  presents  were 
vested  at  law  or  in  equity  in  the  said  0.  D.  and  A.  B.,  or 
either  of  them,  for  the  residue  of  the  aforesaid  term,  with 
the  mines  and  minerals  within  and  under  the  said  here- 
ditaments, TO  HOLD  the  premises  hereby  granted  unto 
To  the  use  of  the  said  E.  F.  and  his  heirs,  to  the  use  of  the  said 
gagee  subject  C.  D.,  his  heirs  and  assigns,  subject  to  such  right  or 
to  si^bBiating    equity  of  redemption  as  is,  or  immediately  before  the 
xedemption.     execution  of  these  presents  was,  subsisting  in  the  said 
premises  or  the  said  term  by  virtue  of  the  aforesaid 

indenture  of  the  day  of  [the  mortgage]^  on 

payment  to  the  said  G.  D.,  his  executors,  administrator, 

or   assigns,  of   the  aforesaid  sum  of  £ ,  and   the 

interest  due  and  to  grow  due  for  the  same  (a).      In 
witness,  &c. 
THE  SCHEDULE  above  referred  to. 

(a)  Under  sect.  65,  snb-s.  3,  of  the  Conv.  Act,  1881,  the  person  in 
**  whom  the  term  was  preyionsly  vested'*  is  to  acquire  the  fee  simple. 
But  the  use  of  the  word  "  rested"  in  snb-s.  2  (ii)  renders  its  meaning 
in  other  parts  of  the  section  a  matter  of  some  doubt.  The  second 
testatum  (though  probably  unnecessary)  may,  it  is  thought,  be  added 
with  advantage,  as  well  as  witii  technical  propriety.  The  grant  is 
made  to  a  grantee  to  uses,  as  sect.  50  of  the  Act  does  not  extend  to 
a  grant  by  a  person  to  himself  alone. 

It  has  been  suggested  tliat  the  second  testatum  in  this  Preoedeoi 
and  the  corresponding  testatum  in  Precedent  CLXXV.,  infra,  mi^xi 
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CLXXIV. 
Deed  q^  Enlargement  of  a  long  term  hy  Trustees.        Preokdbnt 

*^  ^  CLXXIV. 

ALL  TO  WHOM  THESE  PRESENTS  SHALL        — 

COME,  A.  B.,  of,  &o.,  and  C.  D.,  of,  &o.  \irmteei\^  send  - — : '- 

greeting.    Whereas  by  virtue  of  the  will  dated,  &o.,  and  jteoital  of 
proved,  &o.,  of  X.  T.,  deceased  \pr  an  indenture  dated  ▼iU- 

the day  of ,  and  expressed  to  be  made  between, 

&C.3,  the  said  A.  B.  and  C.  D.  as  trustees,  and  in  right 
of  the  term  hereinafter  mentioned,  are  in  receipt  of  the 
rents  and  profits  of  the  hereditaments  \}d  suprUj  p.  668]. 
Now  IN  exercise  of  the  power  in  this  behalf  given  by  Declaration 
the  Conveyancing  and  Law  of  Property  Act,  1881,  the  ^*Ji*|^ 
said  A.  B.  and  C.  D.  do  hereby  declare  that,  from  and  enlarged  into 
after  the  execution  of  these  presents,  the  aforesaid  term,  **^o^®o  simple. 
or  the  residue  thereof,  as  regards  the  said  hereditaments 
specified  in  the  said  schedule  hereto,  and  all  other  here- 
ditaments (if  any)  of  the  rents  and  profits  of  which  the 
said  A.  B.  and  0.  D.  are  in  receipt  as  trustees  in  right 
of    the   said   term,  shall   be,  and  the  same  is  hereby 
enlai^ed  into  the  fee  simple,  to  the  intent  that  the  fee  to  the  intent 
simple  of  the  said  premises,  including  all  mines   and  t}^ttii«^ee 

*  *  ^  ,      simple  may 

minerals  within  and  under  the  same,  may  be  vested  in  yeetinthe 
the  said  A.  B.  and  C.  D.,  as  such  trustees  as  aforesaid  (6).  2^5j^Jj)f^ 
In  witness,  &c. 
THE  SCHEDULE  above  referred  to. 

with  more  technical  propriety  be  contained  in  a  separate  deed.  Such 
a  deed  (which  would  of  course  be  endorsed  on  the  enlargement  deed) 
may  readily  be  framed  with  the  aid  of  the  testatum  in  question. 
But  as  in  both  the  present  Precedent  and  Precedent  CLXXV.,  infra, 
the  declaration  is  by  one  person,  and  the  conveyance  by  another  or 
others,  there  are  in  law  two  deeds,  and  inasmuch  as  both  Precedents 
were  taken  from  drafts  prepared  by  a  very  eminent  conveyancer, 
the  Editors  have  not  thought  fit  to  alter  either  of  them  in  this 
respect.  Burton's  Compendium  of  the  Law  of  Beal  Property, 
3rd  ed.,  p.  203,  pi.  594,  595,  and  the  observations  upon  this  point 
of  North,  J.,  in  Be  Brace,  [1891]  2  Oh,  671,  at  p.  675,  may  also  be 
referred  to. 

(a)  See  aupray  p.  669,  n.  (a). 

(6)  If  the  term  were  held  by  trustees  for  sale,  the  recital  would 
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Pbeobdekt 
CLXXV. 

BTTBVAKTFOB 
ZJFBOFTBBIC 

SBITLSD  BT 
BBFBBEXrOB  TO 

LDOTATIONS 
OFFBBSHOLDS. 


Parties. 

Beoital  that 
testator  was 
seised  in  fee 
simple  of 
f  reenolds  and 
possessed  of 
leaseholds 
held  for 
several  long 
tenns. 


CLXXV. 

Deed  of  Enlargement  of  a  long  term  hy  a  Tenant  for 
Life,  ^^A^  term  being  settled  to  go  along  wUh  Freb- 
UOLDS.  Conveyance  of  the  land  to  the  uses  oftk 
Settlement. 

This  indenture,  made  the day  of ,  19-, 

between  a.  B.,  of,  &e.,  widow  [tenant  for  /(/«],  of  the 
one  part,  and  C.  D.,  &o.,  and  E.  R,  of,  &e.  [tru9tm\ 

of  the  other  part.    Whereas  W.  B.,  late  of ,  in  the 

county  of  ,  deceased,  was,  at  the  respective  dates 

of  his  will  and  death  hereinafter  recited,  seised  of  the 

hereditaments  in  the  parish  of ,  in  the  connty  of 

,  the  particulars  whereof  are  specified  in  the  firet 

schedule  hereto  (other  than  and  except  such  of  the  same 
hereditaments  as  are  also  described  in  the  second 
schedule  hereto  {a)  ),  for  an  estate  in  fee  simple  in, 
possession,  free  from  incumbrances,  and  was  possessed 
of  the  said  hereditaments  described  in  the  said  second 
schedule  hereto,  for  the  several  and  respective  residaes 

be  to  the  effect  that  by  virtue  of  the  will  or  settleinent  the  heredita  • 
ments  are  vested  in  the  parties  for  the  residue  of  the  term  upon 
trust  for  sale,  and  the  operative  part  would  be  the  same  as  in  thu 
Precedent,  except  that,  for  the  reference  to  other  hereditaments  of 
the  rents  and  profits  of  which  the  trustees  are  in  receipt,  would  be 
substituted  a  reference  to  other  hereditaments  Tested  in  the  trustees 
for  the  residue  of  the  term  upon  trust  for  sale.  An  enlargement 
deed  by  the  personal  representatives  of  a  deceased  person  may  easily 
be  framed  from  these  suggestions,  and  if  there  be  incumbrances,  it 
would  be  well  to  add  a  second  testatum  as  in  Precedent  CLXXIIL, 
suprOf  p.  670,  mutatis  mutandis,  or  a  separate  conveyance  as  there 
suggested. 

(a)  The  reason  in  this  case  for  two  schedules  is  that  the  freehold 
and  leasehold  properties  are  intermixed,  but  believed  to  be  distin- 
guishable, and  the  first  schedule  contains  the  present  descriptions 
of  both  freeholds  and  leaseholds  (noting  the  supposed  tenures),  and 
the  second  schedule  contains  the  ancient  unquestioned  descriptions 
of  the  leaseholds.  Variations  will  be  required  in  the  case  in  which 
there  is  no  intermixture,  and  in  which  the  tenures  cannot  be  dis- 
tinguished.    See  pp.  201,  n,,  202,  n.,  mjira. 
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then  to  come,  of  the  seyeral  terms  of  years  mentioned  in    Pheckdent 

the  last-mentioned  schedule  opposite  the  descriptions  of         

such  hereditaments  respectively.    And  whereas  the  said  by  tenant  for 

_.  *•  •'  LIFE  OP  TEBX 

W.  B.  duly  made  and  executed  his  wiU,  dated  the  30th    bettlbd  by 
day  of  March,  1860,  and  thereby  gave  and  devised  aU  "^^on? 
tlie  messuages,  farms,  lands,  tenements,  and  heredita-  offbeeholds. 


ments  situate  in  the  aforesaid  parish  of  of  or  to  — andofhifl 

which  he  should  be  seised  or  entitled  at  the  time  of  his  ^e^f^^wf 
decease,  and  which  might  be  of  freehold  tenure,  to  the  in  settlement, 
use  of  his  wife,  the  said  A.  B.  and  her  assigns  during  S^g^^^*  ' 
her  life,  without  impeachment  of  waste,  with  remainders  leaseholds  to 
over  in  settlement,  And  the  said  testator  by  his  said  will  oorresponding 
bequeathed  all  his  leasehold  estates  situate  and  being  *™^* 

•within  the  aforesaid  parish  of ,  unto  the  said  C.  D. 

and  E.  F.,  their  executors,  administrators,  and  assigns, 
for  all  his  the  said  testator's  estate,  terms,  and  interests 
therein  respectively,  Upon  trust  that  the  said  0.  D.  and 
B.  F.,  or  the  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  should  hold  the  same 
premises  upon  such  trusts,  and  with  and  subject  to  such 
powers  and  provisions  as  should  as  nearly  correspond 
with  the  uses,  trusts,  powers  and  provisions  thereinbefore 
limited  and  declared  concerning  his  said  freehold  here- 
ditaments situate  in  the  same  parish  as  the  different 
tenure  and  quality  of  the  premises  and  the  rules  of  law 
and  equity  would  permit,  but  so  as  not  to  increase  or 
multiply  charges,  and  so  that  the  said  leasehold  premises 
should  not  for  the  purposes  of  transmission  vest  abso- 
lutely in  any  person  thereby  made  tenant  in  tail  male 
by  purchase  of  the  said  freehold  hereditaments,  xmless 
such  person  should  attain  the  age  of  twenty-one  years, 
but  on  his  decease  under  that  age  should  devolve  iq  the 
same  manner  as  if  they  had  been  freehold  of  inheritance 
and  had  been  included  in  the  devise  thereinbefore  con- 
tained :  And  whereas  the  said  testator  died  on  the Of  death  of 

day  of ,  and  his  said  will  was  proved  in  the p^f^fl"if 

Registry,  on  the day  of ,  18 — :  And  whereas  will. 

D. — C.F.  43 
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Phecedent 
CLXXV. 

BT  TENANT  FOB 
ZJFEOFTSBM 

SETTLED  BT 

BSFEBENOB  TO 

LDOTATIONS 

OF  FREEHOLDS. 

That  ultimate 
beneficial 
interest  has 
not  become 
absolutely 
vested. 
Of  right  of 
tenant  for  life 
to  terms. 


Witnesseth. 


Declaration 
that  terms 
shall  be 
enlarged  into 
fee  simples. 


To  the  intent 
that  the  pre- 
mises may  be 
vested  in  the 
trustees  in 
fee  rdmple. 
Witnesseth 
also. 


Grant  of  the 
premises. 


tho  ultimate  beneficial  interest  in  the  said  terms  specified 
in  the  said  second  schedule  hereto  has  not  become 
absolutely  and  indefeasibly  vested  in  any  person:  And 
WHEREAS  the  said  A.  B.  is,  as  hereinbefore  s^pears,  bene- 
ficially entitled,  in  right  of  the  several  terms  aforesaid 
respectively,  to  possession  of  the  said  hereditiunents 
specified  in  the  said  second  schedule  hereto  comprised  in 
the  said  terms  respectively,  and  there  is  no  trust  or  ri^ht 
of  redemption  affecting  any  of  the  said  terms  in  favour 
of  any  person  entitled  in  reversion  expectant  on  tiie 
same  terms,  and  there  is  no  rent  incident  to  the 
reversion  of  any  of  the  said  terms  now  subsisting,  and 
the  said  terms  are  respectively  not  liable  to  be  deter- 
mined by  re-entry  for  condition  broken:  Now  this 
INDENTURE  WITNESSETH,  that  iu  Consideration  of  the 
premises  and  in  exercise  of  the  power  in  this  behalf 
contained  in  the  Conveyancing  and  Law  of  Property 
Act,  1881,  she  the  said  A.  B.  doth  hereby  declare  that 
the  several  terms  of  years  specified  in  the  said  second 
schedule  hereto,  or  the  several  residues  thereof  respeo- 
tively,  as  regards  the  hereditaments  specified  in  the 
same  schedule,  and  now  vested  in  the  said  C.  D.  and 
E.  F.,  for  the  residues  of  the  said  terms  respectively 
upon  the  subsisting  trusts  of  the  hereinbefore  recited 
will,  shall,  from  and  after  the  execution  of  these  presents 
by  the.  said  A.  B.,  be,  and  the  same  are  hereby  enlarged 
into  the  fee  simple.  To  the  intent  that  the  same  several 
hereditaments,  including  the  mines  and  minerals  within 
and  under  the  same,  may  be  vested  in  the  said  C.  D, 
and  E.  F.  in  fee  simple:  And  this  indenture  axso 
WITNESSETH,  that  iu  consideration  of  the  premises,  and 
in  obedience  to  the  direction  in  this  behalf  in  the  afore- 
said Act  contained,  they,  the  said  C.  D.  and  E.  F.  do 
and  each  of  them  doth  hereby  grant  unto  the  said  A.  B. 
and  her  heirs,  all  the  said  hereditaments  specified  in 
the  said  second  schedule  hereto,  or  otherwise  comprised 
in   the    declaration   hereinbefore    contained,   Tooethsr 
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BT  TENANT  FOB 
UFE  OFTBBX 


•with  the  mines  and  minerals  within  and  nnder  the  same,    ^^^^ 

To  HOLD  the  premises  hereinbefore  granted  unto  the  said 

A.  B.  and  her  heirs,  To  the  uses  upon  the  trusts  and 

■with  and  subject"  to  the  powers  and  provisions,  in  and    bettled  by 

by  the  hereinbefore  recited  will,  limited   and   declared    ldotationb 

concerning  the  said   freehold   hereditaments  in  the  said  oyranHOLDs. 

parish  of  ,  thereby  devised  as  aforesaid,  so  for  as  Totheuaee 

-i  I i  J  •  •  declared  by 

the  same  uses,  trusts,  powers,  and  provisions  are  now  thewiUofthe 
subsisting  or  capable  of  taking  effect,  but  so  as  not  to  freeholda. 
increase  or  multiply  charges  {a).    In  vvrrrNEss,  &c. 

THE  FIEST  SCHEDULE  above  referred  to. 

THE  SECOND  SCHEDULE  above  referred  to. 

.  (a)  See  (5)nv.  Act,  1881,  8.  65,  sub-s.  5,  which  directs  a  convey- 
ance in  the  case  supposed  in  the  Ftecedent.  And  see  p.  670,  eupra, 
n.  (a),  ad  fin.  Where  the  land  is  registered,  see  L.  T.  Bules,  r.  1 51, 
and  the  observations,  mpra,  pp.  89,  90,  92 — ^97. 
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'iSLvticU^  of  INttnerj^l^ip  (a). 


Fbbobdbut 
OLXXVI. 

lltmOLES  OF 
PABTWKBSHIP. 

Parties. 

Agreement 
to  beoome 
partners. 


Proviso  for 
the  determi- 
nation of  the 
partnership 
at  the  end 
of  the  first 
seven  years. 


Firm  and 
style. 
Place  of 
business. 


OLXXVI. 

Articles  ^Partnership. 

This  indenture,  made,  &o.,  BETWEEN  A.,  of,  &c.,  of 
the  one  part,  and  B.,  of,  &o.,  of  the  other  part,  witnessbth, 
as  follows : 

I.  The  said  A.  and  B.  will  beoome  and  remain  partners 

in  the  business  of ,  for  the  term  of years  from 

the  date  of  these  presents,  if  both  of  them  shall  so  long 
live. 

II.  Nevertheless  the  partnership  shall  terminate  at  the 
end  of  seven  years  from  the  date  of  these  presents,  if  either 
partner  shall  desire  its  termination,  and  of  such  his  desire 
shall  give  not  less  than  six  calendar  months'  previous  notice 
in  writing  to  the  other  of  them,  or  shall  leave  such  notioe 
at  the  place  where  the  said  business  shall  for  the  time  being 
be  carried  on. 

III.  The  firm  of  the  partnership  shall  be . 

IV.  The  business  of  the  partnership  shall  be  carried  on 

at ,  or  at  such  other  place  or  places  as  the  partners 

shall  hereafter  determine. 


(a)  As  to  partnership  deeds,  see  Davidson's  Free  Conv.,  3rd  ed., 
Vol.  v.,  Part  n.,  pp.  303—338.  It  has  been  found  impossible  to 
give  more  than  one  Precedent  of  articles,  but  some  altematiye  and 
additional  clauses  will  be  found  at  the  end  of  this  Precedent  It 
does  not  appear  that  the  Partnership  Act,  1890  (53  &  54  Vict,  c  89), 
has  changed  in  any  important  respect  the  law  of  partnership,  (tt 
rendered  necessary  any  alteration  in  the  form  of  articles ;  but  there 
is  some  doubt  whether  imder  sect.  31  the  assignment  by  a  partner 
of  his  share  in  the  business  works  (as  before  the  Act)  a  dissolution, 
and  a  provision  relating  to  that  will  be  found  among  the  altematiTO 
and  additional  clauses  above  referred  to. 
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V.  Both  the  partners  will  at  all  times  diligently  employ  5?^^ 

themselves  in  the  business  of  the  partnership,  and  carry  on         

the  same  for  the  greatest  advantage.  abtioles  op 

VI.  Neither  partner  shall,  either  directly  or  indirectly, 


PABTNEBSUXP. 


engage  in  any  business  except  the  business  of  the  partner-  attend  to  the 

ship,  and  upon  account  thereof.  business. 

YII.  Neither  partner  shall  take  any  apprentice,  or  hire  to  be  engaged 

or  dismiss  any  clerk,  traveller,  workman,  or  servant,  with-  ^  ^?^  ®^ 

out  the  consent  of  the  other  partner.  __no,  ^  *^^^ 

Till.  The  capital  of  the  partnership  shall  consist  of  the  or  dismiss  imy 

servant  witn.* 

sum  of  £ ,  to  be  brought  in  by  the  partners  in  equal  out  mutual 

shares.  STS"- 

IX.  The  said  capital  and  the  profits  arising  therefrom  amount,  and 
(including  the  premiums  to  be  paid  for  any  apprentice  of '^^d'*^^ 
to  be  taken  by  either  of  the  partners),  shall  (subject  ploTment  of. 
as  hereinafter  is  mentioned)   be  employed  in  the  said 
business. 

X.  The  rent  of  the  houses,  mills,  and  buildings  in Outgoings  of 

aforesaid,  or    of    any  other    buildings    where  the  said  shiyto^be^' 
business  shall  be  carried  on,  and  the  cost  of  repairs  and  ^^  ^^K'^ 
alterations,  and  all  rates,  taxes,  payments  for  insurance,  and  profits, 
and  other  outgoings  whatsoever  in  respect  of  the  same,  defiden^lt 
and  the  wages  and  remimeration  of  all  persons  employed  the  partners, 
in  the  said  business,  and  all  other  monies  to  become  pay-  shares. 
able  on  account  of  the  said  business,  and  all  losses  which 

shall  happen  in  the  same,  shall  be  paid  out  of  the  capital 
of  the  partnership  and  the  profits  arising  therefrom,  or, 
if  the  same  shall  be  deficient,  by  the  partners  in  equal 
shares. 

XI.  When  there  shall  be  occasion  to  give  any  security  That  both 

or  undertaking  for  the  payment  of  money  on  account  of  £^^^^ 
the  partnership  (except  when  the  contrary  shall,  in  the  for  money; 
common  course  of  business, be  unavoidable),  the  same  shall 
be  signed  by  both  partners. 

XII.  If  (except  in  the  case  aforesaid)  either  partner  —and  any 
shall  give  any  such  security  or  undertaking  which  shall  signed  by  one 
not  be  signed  by  the  other  partner,  the  same  shall  be  ^e'wparate 
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liability  of 
the  partner 
giving  it. 
Either  partner 
lending  or 
gi-ying  credit 
to  any  person 
whom  the 
other  shall 
previously 
nave  for- 
bidden him 
to  trusty  to 
malke  good  the 
deficienoy. 
Neither  part- 
ner,  without 
the  consent 
of  the  other, 
to  enter  into 
any  contract 
above  a  cer- 
tain amount 
on  pain  of 
the  same 
being  deemed 
his  private 
contract. 

Neither  part- 
ner, without 
the  consent  of 
the  other,  to 
become 
surety,  or 
do  any  act 
whereby  the 
partnership 
property  may 
be  taken  in 
execution. 
Each  partner 
to  pay  his  pri- 
vato'debts  and 
to  indemnify 
the  part- 
nership 
against  them. 
Books  of 
account  to  be 
kept,  and  re- 
main, with  all 
partnership 


deemed  to  be  given  on  the  separate  aooonnt  of  the  partner 
80  giving  it,  and  he  shall  satisfy  the  same  out  of  his 
separate  estate,  and  shall  indemnify  the  other  partoflr 
from  all  expenses  on  aocount  thereof. 

XIII.  If  either  partner  shall  lend  any  of  the  moni^  or 
deliver  upon  credit  any  of  the  goods  of  the  partnership  to 
any  person  or  persons  whom  the  other  partner  shall  pre- 
viously, in  "writing,  have  forbidden  him  to  trust,  the 
partner  so  lending  or  delivering  shall  pay  to  the  partner- 
ship so  much  ready  money  as  shall  be  equal  to  the  foil 
amount  or  value  of  the  money  or  goods  whidi  he  shall  so 
lend  or  deliver. 

XIY.  If  either  partner  shall  buy  any  goods  or  artioles 
exceeding  the  value  of  £ ,  without  the  previous  con- 
sent in  writing  of  the  other,  the  other  partner  shall  have 
the  option  either  to  take  such  goods  or  articles  on  account 
of  the  partnership,  or  to  let  the  same  remain  the  separate 
property  of  the  partner  who  shall  have  so  bought  the  same. 

XV.  Neither  partner  shall,  without  the  previous  consent 
in  writing  of  the  other,  enter  into  any  bond  or  become  bail 
or  security  for  any  person,  or  subscribe  any  polioj  of 
insurance,  or  do,  or  willingly  suffer  to  be  done,  anything 
whereby  the  capital  or  property  of  the  partnership  may  be 
extended  or  taken  in  execution. 

XYI.  Each  partner  shall  punctually  pay  his  separate 
debts,  and  indemnify  the  other  partner,  and  the  oajatal 
and  property  of  the  partnership,  against  the  same  and  aU 
expenses  on  account  thereof. 

XVII.  Books  of  account  shall  be  kept  by  the  partners, 
and  proper  entries  made  therein  of  all  the  sales,  purchases, 
receipts,  payments,  engagements,  transactions,  and  property 
of  the  partnership ;  and  the  said  books  of  accounts,  and  all 
securities,  papers,  and  writings  of  the  partnership,  shall  be 

kept  at  the  counting-house  in cioresaid,  or  at  such 

other  place  where  the  business  shall  be  carried  on,  and 
each  partner  shall  have  free  access  at  all  times  to  examine 
and  copy  the  same. 
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XVin.  On  the day  of ,  in  the  year ,  and    ^^''^^'^ 

on  the  day  of  in  every  succeeding  year,  a        

general  aoconnt  shall  be  made  and  taken  by  the  partners    ^^'cles  op 

<3  ,  *f  r  PABTNEB8HIP. 

of  all  the  sales,  purchases,  receipts,  payments,  engage- -. 

ments,  and  transactions,  of  the  partnership  during  the  the  place  of 
then  preceding  year,  and  of  all  the   capital,  property,  ^^^s^e^s. 
engagements,  and  liabilities  for  the  time  being  of  the  accounts  and 
partnership;  and  the  said  general  account  shall,  imme-  v?^^^e^n*a 
diately  after  the  same  shall  be  made  and  taken,  be  written  certain  day  in 
into  two  books,  and  be  signed  in  each  such  book  by  each  ®**^  ^^^' 
partner;    and  after  such  signature,  each  partner  shall 
keep  one  of  the  said  books,  and  shall  be  bound  by  every 
such  account,  except  that,  if  any  manifest  error  be  found 
therein   by  either   partner,  and   signified  to  the  other 
partner  within  twelve  months  after  the  same  shall  have 
been  so  signed  by  both  of  them,  such  error  shall  be 
rectified. 

XIX.  The  partners  shall  be  entitled  to  the  net  profits  Partners  to 
arising  from  the  said  business,  and  remaining  after  the  profits  in^^ 
payments  hereinbefore  directed  to  be  made  thereout,  in  equal  shares, 
equal  shares. 

XX.  In  each  year  it  shall  be  lawful  for  each  partner  to  Partners  may 

&\&c^  vear 

draw  out  of  the  net  profits  of  the  said  business,  by  equal  draw  certain 

quarterly  payments,  on  the  day  of ,  the SS^ut  of 

day  of ,  the day  of ,  and  the  day  the  net 

of ,  the  sum  of  £ for  his  separate  use;  but  if,  j*©ottoa*'*  " 

at  the  end  of  any  year,  it  shall  appear,  upon  taking  the  proviaon  for 
general  annual  account,  that  the  net  profits  of  such  year  the  end  of  the 

shall  not  have  amounted  to  the  sum  of  £ [the  total  Ifl^,^^ 

yearly  amount  of  t/ie  quarterly  allowances  to  both  partners]^ 
in  such  ease,  immediately  after  such  general  annual 
aooount  shall  have  been  taken,  each  partner  shall  repay 
to  the  partnership  the  excess  (if  any)  of  the  amount  of 
the  sum  which  he  shall  actually  have  received  in  respect 
of  such  quarterly  payments  over  the  sum  which  he  shall 
have  been  entitled  to  receive  as  his  share  of  the  net 
profits  of  the  said  business. 
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On  the  expi- 
ration or  de- 
termination of 
the  partner- 
ship, accounts 
to  betaken 
and  settled — 
and  provision 
made  for 
debts  and 
liabilities ; 

— and  the 
residue  of  the 
partnership 

Sroperty  to  be 
ividedin 
equal  shares, 
and  all  neoes- 
sarr  releases 
and  other 
instruments 
executed. 


Proyision  in 
case  one 

Sartner  die 
uring  the 
partnership, 
for  ascertain- 
ing the  sum 
to  be  paid  to 
his  repre- 
sentatiyes, 


— with  a 
certain  allow- 
ance in  lieu 
of  profits ; 


XXI.  Within  six  calendar  months  after  the  expiration 
of  the  partnership^  otherwise  than  by  the  death  of  dther 
partner,  a  general  aooount  shall  be  taken  by  the  partners 
of  all  the  capital,  properly,  engagements,  and  liabilities 
of  the  partnership,  and  immediately  after  such  last- 
mentioned  aooount  shall  have  been  so  taken  and  settled, 
the  partners  shall  forthwith  make  due  provision  for  the 
payment  of  the  debts,  and  meeting  all  other  liabiliiiea 
of  the  partnership,  and  subject  thereto  all  the  property 
of  the  partnership  shall  be  divided  between  the  partnen 
in  equal  shares,  and  such  instruments  in  writing  shall  be 
executed  by  the  partners  respectively  for  facilitating  the 
getting  in  of  the  debts  due  to  the  partnership,  and  for 
vesting  the  whole  right  in  the  said  respective  shares  of 
the  said  property  in  the  partner  to  whom  the  same 
respectively  shall  upon  such  division  belong,  and  for 
releasing  to  each  other  all  claims  on  account  of  the  part- 
nership, and  otherwise  as  are  usual  in  cases  of  the  like 
nature. 

XXII.  If  either  partner  shall  die  during  the  partne^ 
ship,  his  executors  or  administrators  shall,  if  such  death 
sludl  happen  before  the  day  hereinbefore  appointed  for  the 
first  general  annual  account,  be  entitled  to  the  capital 
brought  in  by  such  deceased  partner ;  or,  if  the  same  shall 
happen  after  the  day  hereinbefore  appointed  for  the  first 
annual  account,  shall  be  entitled  to  such  sum  of  money 
as  the  share  of  the  deceased  partner  of  the  capital  and 
property  of  the  partnership  sh&ll,  upon  the  then  last 
general  annual  account,  amount  to,  or  as  such  share  would 
have  amounted  to  in  case  such  account  had  been  taken 

on  the day  of {the  proper  day  for  taking  sad 

accounf],  inmiediately  preceding  such  death ;  and  in  either 
case  the  executors  or  administrators  of  the  deceased 
partner  shall  also  be  entiUed  to  an  allowance,  after  the 
rate  of  £ —  per  cent,  per  annum,  upon  the  capital,  or 
share  of  capital,  and  property  (as  the  case  may  be), 
of  such  deceased  partner,  in  lieu  of  profits,  from  the 
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commencement  of  the  partnership,  or  from  the  then  last    ^m^™? 

general  annual  aooount  (as  the  case  may  be),  to  the  time         

of  such  death;  and  the  surviving  partner,  his  executors    ^^^^j^^ 

or  administrators,  shall   pay  such  allowance  in  lieu  of  __    ddater 

profits  on  demand,  and  shall,  within next  after  the  mining  the 

death  of  the  deceased  partner,  execute  and  deliver  to  his  ?^®  ?ii, 
*  '  time  of  pay- 

executors  or  administrators  a  bond  in  a  penalty  double  mentandthe 

the  principal   conditioned  for  the  payment  of  the  said  ^^  by  the 

principal  sum  to  which  they  shall  become  entitled  as  afore-  suryiving 

said,  with  interest  thereon  after  the  rate  of  £ —  per  cent. 

per  annum  from  such  death,  in  manner  following  (that  is 

to  say),  one  third  part  of  such  principal  sum,  with  the 

interest  on  the  same  third  part,  at  the  end  of  six  calendar 

months  from  the  date  of  such  bond ;  one  other  third  part 

with  interest  thereon  at  the  end  of  twelve  calendar  months 

from  the  date  of  such  bond ;  and  the  remaining  third  part, 

with  interest  thereon,  at  the  end  of    eighteen  calendar 

months  from  the  date  of  such  bond. 

XXIII.  The  surviving  partner,  his  executors  or  adminis*  —and  for 

trators,  shall  also  execute  and  deliver  a  bond  in  a  sufficient  S®  t^^^^'* 

'  ^    ^  01  proper 

penalty  to  the  executors  or  administrators  of  the  deceased  indemnitiee 
partner  for  indemnifying  them,  and  the  estate  of  the  ^  **"^* 
deceased  partner,  from  the  debts,  engagements,  and 
liabilities  of  the  partnership  at  or  after  such  death,  and 
from  all  expenses  on  account  of  the  same,  and  the  execu- 
tors or  administrators  of  the  deceased  partner  shall  release 
'  and  assign  xmto  the  surviving  partner,  his  executors  or 
administrators,  all  their  share,  right,  title,  and  interest  in 
the  capital  and  property  of  the  partnership,  and  empower 
him  and  them,  as  much  as  in  them  lies,  to  recover  and 
receive  the  same. 

XXIY.  Whenever  any  difference  shall  arise  between  Arbitratioa 
the  parties  hereto  or  their  respective  executors  or  adminis-  ^^^' 
trators  touching  these  presents,  or  anything  herein  con- 
tained, or  the  operation  hereof,  or  the  rights,  duties,  or 
liabilities  of  either  party  in  connection  with  the  premises, 
the  matter  in  difference  shall  be  referred  to  two  arbitrators, 
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^^^™T  one  to  be  appointed  by  each  party,  pursuant  and  so  as 
—  '  with  regard  to  the  mode  and  consequences  of  the  refer- 
ence, and  in  all  other  respects  to  conform  to  the  pro- 
visions in  that  behalf  of  the  Arbitration  Act,  1889,  or 
any  then  subsisting  statutory  modification  thereof.  Is 
WITNESS,  &c.  {a). 


▲BTI0LE8  OF 
PUZTNEBSHIP. 


(a)  The  following  are  altematiTe  and  additional  olaoaes, 
of  them  contemplating  a  partnership  between  more  than  two 
persons : — 

Commenoe-         I    rp^^  partnership  shall  commence  on  the day  of 

ment  and  r  r  j 

duration  of      ,  19 — ,  and  shall  continue  for  the  period  of  fourteen 

partnership.      ^^^^^  Jf  ^^  ^^  J^  ^  -Q  ^  qj^^  q   ^  ^j^j  ^^  ^f  them  shall 

so  long  live. 
Offices  vested       2.  The  said  A.,  in  whom  the  said  offices  are  now  v^ted 

to beheW ^^  ^^^  t^®  imexpircd  residue  of  a  term  of years,  granted 

^Jis^'         by  a  lease  dated  the day  of ,  19 — ,  shall  hold 

the  said  offices  and  the  fixtures  and  office  furniture  therein, 
in  trust  for  and  as  part  of  the  assets  of  the  partnership, 
and  the  said  A.  shall  be  indemnified  by  the  partnership 
against  the  rent  reserved  by,  and  the  covenants  and  agree- 
ments contained  in,  the  said  lease. 

Capital.  3.  The  capital  of  the  partnership  shall  consist  of  the 

simi  of  £ advanced  by  the  said  A.,  and  of  the  sum  of 

£ advanced  by  the  said  B.,  and  the  said  A.  and  B. 

shall  be  entitled  to  the  said  capital  in  the  following  shares, 
that  is  to  say,  the  said  A.  to  two  third  shares,  and  the 
said  B.  to  one  third  share ;  and  the  said  A.  and  B.  shall 
be  entitled  to  interest  payable  half-yearly  at  the  rate  of 
£5  per  cent,  per  annum  from  the  commencement  of  the 
partnership  upon  the  respective  sums  advanced  by  them, 
and  if  any  partner  shall  advance  any  further  sum  as 
capital,  he  shall  be  entitled  to  interest  payable  half-yearly 
at  the  rate  cioresaid  from  the  date  of  the  advance,  and 
the  principal  of  such  further  advances  shall  be  repaid 
within  twelve  calendar  months  after  a  notice  in  writing 
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requiring  repayment  shall  have  been  given  to  the  other    Pbbcemit 

partners  or  partner,  or  left  at  the  offices  for  the  time  being         

of  the  partnership.  ^^"^  ^' 

*  ,         *  PABTNSB8HIP. 

4.  Thb  said  A.  may  draw  out  of  the  profits  of  the r" 

partnership  the  annual  sum  of  £ ,  the  said  B.  the  entitled  to 

annual  sum  of  £ ,  and  the  said  C.  the  annual  sum  of  ^JIJJ!!* 

'  montnlj 

£ ,  by  equal  monthly  payments,  on  the day  of  suma. 

every  month ;  but  if  at  the  end  of  any  year  it  shall  appear, 
upon  taking  the  general  annual  aooount  herein  directed, 
that  the  share  of  any  partner  in  the  net  profits  of  such 
year  (which  for  the  purposes  of  this  article  are  to  be  taken 
to  include  interest  on  capital)  shall  not  have  amounted  to 

the  sum  of  £ [the  total  amount  of  his  allowances], 

then  immediately  citer  such  general  annual  account  shall 
have  been  taken  and  signed,  he  shall  refund  to  the  part- 
nership the  siun  by  which  the  amount  which  he  shall  have 
drawn  out  exceeds  the  amount  of  his  share  of  such  net 
profits  for  the  year. 

5.  No  partner  shall  assign,  charge  or  encimiber  his  Notteasrign 
share  or  interest  or  any  part  of  his  siuure  or  interest  in  the  withoat 
partnership  without  the  previous  consent  in  writing  of  ©onfient. 
the  other  partners  or  partner,  except  that  the  said  A.  may 
introduce  a  son  and  assign  the  whole  or  any  part  of  his 

share  to  him. 

6.  The  said  C.  shall  be  considered  a  sleeping  partner.  Sleeping 
and  shall  not  take  any  personal  share  in  the  business  of  Sire&tt/^ 

the  partnership.  active  share 

7.  The  partners  shall  be  entitled  to  the  net  profits  of  bunnees. 
the  business  in  the  shares  following,  that  is  to  say,  the  Partners  to  be 
said  A.  to  three  sixth  shares,  the  said  B.  to  two  sixth  profits  in 
shares,  and  the  said  0.  to  one  sixth  share,  and  the  share  !P!!^®^ 

of  each  partner  shall  be  carried  to  his  credit  in  the  books 
of  the  partnership,  immediately  after  every  such  annual 
account  as  aforesaid  shall  have  been  taken  and  signed, 
and  may  be  drawn  out  at  pleasure. 

8.  If  the  said  A.  shall  be  desirous  of  retiring  from  the  Pirovision  for 
partnership  at  the  end  of  any  year  ending  on  the  said S^gJ^^"^* 
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partner  at  the 
end  of  an  J 
year. 


ProYiBion  on 
death  of  any 
partner. 


Provision  for 
payment  of 
annoily  to 


day  of ,  and  of  such  desire  shall  give  not  lees  than 

calendar  months*  previous  notice  in  writing  to  the 

other  partners  or  partner,  or  shall  leave  suoh  notice  at 
the  office  for  the  time  heing  of  the  partnership,  then  at 
the  end  of  such  year  the  partnership,  so  far  as  regards  the 
said  A.,  shall  determine,  and  thereupon  his  share  in  the 
net  profits,  as  ascertained  at  the  general  annual  account 
appointed  to  be  taken  on  that  day,  and  all  interest  upon 
the  capital  advanced  by  him,  shall  be  paid  to  him  within 

calendar  months  thereafter;  and  the  said  B.  and 

0.  shall,  within  the  same  period,  execute  and  deliver  to 
the  said  A.,  his  executors  or  administrators,  a  bond  in  a 
sufficient  penalty  or  covenant  for  payment  to  him  or 

them  within years  from  the  date  of  such  retirement, 

of  the  capital  for  the  time  being  advanced  by  the  said  A^ 
together  with  interest  thereon  at  the  rate  aforesaid, 
payable  half-yearly. 

9.  If  any  partner  shall  die  during  the  partnership,  his 
executors  or  administrators  shall  be  entitled  to  his  share 
in  the  net  profits  of  the  partnership  up  to  the  day  herein- 
before  appointed  for  taking  the  next  general  annual 
accoimt,  and  shall  be  entitled  to  join  with  the  surviving 
partners  or  partner  in  taking  such  account,  and  th^e- 
upon  the  share  of  the  partner  so  dying,  as  ascertained  by 
such  accoimt,  in  the  net  profits,  together  with  all  interest 
upon  the  capital,  if  any,  for  the  time  being  advanced  by 
him,  shall   be  paid  to  his  executors  or  administratozs 

within calendar  months  thereafter,  and  the  surviving 

partners  or  partner  shall  within  such  period  execute  and 
deliver  to  the  executors  or  administrators  of  the  paitna 
so  dying  a  bond  in  a  sufficient  penalty,  or  covenant  for 

payment  to  them  within years  from  the  date  of  such 

death,  of  the  capital  for  the  time  being  (if  any)  advanced 
by  or  belonging  to  the  partner  so  dying,  together  with 
interest  at  the  rate  aforesaid,  payable  half-yearly. 

10.  In  addition  to  the  bond  or  covenant  hereinbefore 
directed  to  be  given  to  the  said  A.  on  his  retirement,  and 
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to  his  exeoators  or  administrators  on  his  deaths  whioheyer    PBaosDBirT 

event  shall  happen,  the  other  partners  or  partner  shall         

exeonte  and  deliver  to  him  on  his  retirement,  or  on  his    abtiolesof 

PABTNSBSHIP. 

death  to  any  wife  who  may  survive  him,  another  hond  in    — 

a  sufficient  penalty  or  covenant  for  the  payment  to  the  J^°i2?^Swt' 
said  A.,  or  to  any  wife  who  may  survive  him,  as  the  case  ment,  or  to 
may  be,  during  the  period  of  —  years  from  the  retire-  his  death, 
ment  or  death  of  the  said  A.,  as  the  case  may  be,  if  he 

or  she  shall  so  long  live,  of  a  dear  annuity  of  £ ,  to 

be  paid  by  four  equal  quarterly  payments,  the  first  to  be 
made  at  the  end  of  three  calendar  months  from  the 
retirement  or  death  of  the  said  A. 

11.  Upon  the  execution  and  delivery  of  the  bonds  or  The  other 
covenants  hereinbefore  directed  to  be  given  on  the  retire-  SeoomT 
ment  or  death  of  the  said  A.,  his  share  in  the  partnership  ??^^®^  *? 
property  and  effects  and  the  goodwill  thereof  shall  go  certain  pro- 
and  survive  to  the  said   B.   and  C.  in   the  following  po^^o^- 
proportions,  four  sixths  to  the  said  B.  and  two  sixths  to 

the  said  0. 

12.  After  the  retirement  of  the  said  A.,  he  shall  not  Senior  partner 

practise  as  a ,  or  hold  any  office  included  in  the  ^t^^^® 

business  of   the   partnership,  within  a  radius  of  fied  distance 

miles  (a)  from  the  offices  for  the   time   being   of   the  ment. 
partnership. 

13.  Each  partner  may,  at  his  own  separate  risk,  and  Partners  may 
without  fee  or  reward,  give  professional  advice  and  ^o^n Ja^^ce 
assistance  to  any  member  of  his  family  in  the  degree  of  ff^^  ^  <»'- 
relationship  of  father,  mother,  child,  grandchild,  brother  of  their 

or  sister,  or  their  respective  wives  or  husbands,  but  in  ^a"^®*- 
case  any  emolument  shall  arise  therefrom,  the  same  shall 
be  for  the  benefit  of  the  partnership. 

14.  The  said  A  shall  within  a  reasonable  time  after  Seniorpartner 

to  introduce 
junior  part- 
(a)  7.C,,  as  the  crow  flies.    See  Mouflet  v.  (7ofc,  L.  E.  8  Ex.  32,  ner,  but  to 

and  also  similar  provisions  in  clauses  18  and  19.  have  the 

(6)  This  clause  is  considered  to  be  of  great  importance  in  articles  patients  (*). 
between  medical  men ;  and  the  next  following  clause  is  for  insertion 
in  similar  articles. 
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pBVOEDBHT 

CLXXVI. 

▲BTIOLESOF 
PABTNEBSHIP. 


Each  partner 
to  provide 
himself  with 
horses,  &c. 


If  either 
partner  shall 
go  abroad  for 
three  months, 
&o.,  the  other 
maj  deter- 
mine the 
partnership. 


Frovision  for 
thepnrohase 
of  offending 
partner's 
share. 


the  oommencement  of  the  partnership  introdnoe  the  said 
B.  to  ftll  the  patients  consulting  the  firm;  but,  except 
where  any  particular  patient  or  family  shall  expressly 
require  the  attendance  of  the  said  B.,  the  said  A.  shall 
have  the  choice  of  attending  such  of  the  patients  con- 
sulting the  firm  as  he  shall  think  proper,  and  vheze 
either  partner  shall  attend  any  patient  or  family,  the 
other  partner  shall  not  in  any  manner  interfere  wifii 
him  in  such  attendance,  or,  except  in  his  absence,  attend 
such  patient  or  family,  but  nevertheless  all  professianal 
business  by  either  partner  shall  be  carried  on  for  the 
benefit  of  the  partnership. 

15.  Each  partner  shall,  during  the  partnership,  pro- 
Tide  for  himself  all  such  horses  and  carriages  as  shall 
be  necessary  to  enable  him  efEectually  to  attend  to  the 
business  of  the  partnership,  and  shall  maintain  and  keep 
the  same  at  his  sole  expense. 

16.  If  either  partner  shall  at  any  time  during  the 
partnership,  go  and  remain  out  of  the  United  Eingdom 
for  three  consecutive  calendar  months  without  the  oonaent 
of  the  other  partner,  or  shall  do  any  act  whereby  he  may 

be  deprived  of  the  privilege  of  practising  as  a in 

England,  the  other  partner  may,  by  notice  in  writing 
delivered  or  sent  by  post  to  the  partner  so  offending, 
or  left  for  him  at  his  usual  place  of  abode  in  England, 
or  at  the  place  of  business  of  the  partnership,  deter- 
mine the  partnership,  and  immediately  upon  such  notice 
being  delivered,  sent  or  left,  the  partnership  shall 
determine. 

17.  If  the  partnership  shall  be  determined  under  the 
last  preceding  article,  the  partner  determining  the  part- 
nership shall  have  the  option  of  taking  and  paying  for 
the  share  of  the  ofiending  partner,  in  the  same  maimer 
as  is  herein  provided  in  the  case  of  the  death  of  either 
partner,  if  such  option  be  signified  in  the  notice  deter- 
mining the  partnership,  and  if  such  option  shall  not  be 
so  signified,  the  partnership  affairs  shall  be  wound  up 
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in  the  same  manner  as  if  the  partnerahip  had  expired  hy    5^^^ 
effluxion  of  time.  — 

18.  If  the  partnership  shall  be  determined  under  the  p^^J^^, 
provision  mentioned  in  the  last  article,  the  offending  ^^ — 
partner  shall  not,  during  the  remainder  of  the  said  term  nership  shaU 

of years,  practise  as  a within  mUes  of  ^atlSf  L^ 

aforesaid,  or  attend  any  person  by  whom  the  part-  provision,  the 

nership  or  the  other  partner   shall   have  been  or  shall  pa^ernot 
thereafter  be  employed,  and  if  and  whenever  there  shall  to  practifle 

-  .  .  .    .        within  oertain 

be  a  breach  of  this  present  article,  the  partner  committing  limits, 
such  breach  shall  immediately  upon  every  such  breach 

pay  to  the  other  partner  the  sum  of  £ as  and  by 

way  of  liquidated  damages. 

19.  If  either  partner  shall    assign  his  share    in    the  Provigion  for 
partnership  or  any  part  thereof,  whether  absolutely  or  assignment  or 
by  way  of  mortgage  or  redeemable  charge  or  otherwise,  ^^^  ^1^ 

or  shall  commit  or  be  guilty  of  a  breach  of  any  of  the  either 
stipulations  herein  contained  [and  numbered  respectively  P*'^^- 

],  and  the  other  partner  shall  within  three  calendar 

months  after  receiving  information  of  such  assignment 
or  breach,  give  to  the  partner  by  whom  such  assignment 
or  breach  shall  have  been  made  or  committed,  notice  in 
writing  that  the  partnership  shall  forthwith  determine, 
or  leave  such  notice  at  the  place  where  the  business  of 
the  partnerahip  shall  for  the  time  being  be  carried  on, 
then  immediately  upon  such  notice  being  so  given  or  left 
the  partnership  shall  determine  (but  vrithout  prejudice 
to  any  remedies  for  the  breach  of  any  of  the  stipulations 
herein  contained),  and  the  partnership  affairs  shall  be 
wound  up  in  the  same  manner  as  if  the  partnership  had 
expired  by  effluxion  of  time,  unless  the  partner  by  whom 
such  notice  shall  be  given  or  left  shall  by  the  same  notice 
dedare  his  option  to  take  and  pay  for  the  share  of  the 
other  partner  in  the  same  manner  mutatis  mutandis  as 
herein  is  provided  in  the  case  of  the  death  of  either 
partner,  and  if  such  option  shall  be  so  declared,  such 
share  shall  be  taken  and  paid  for  accordingly,  and  the 
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n^^^  partner  whose  share  shall  be  so  taken  shall  by  the  release 
'     and  assignment  to  be  given  bj  him  to  the  partner  by 

iBwoLEsoF  ^hom  such  notice  shall  have  been  given  or  left,  enter 
into  a  covenant  with  such  last-mentioned  partner  not  at 
any  time  afterwards  either  solely  or  jointly  with,  or  as 
agent  or  servant  of  or  traveller  for  any  other  person  or 
persons  directly  or  indirectly  to  carry  on  or  be  engaged 
or  concerned  or  interested  in  or  to  solicit  or  accept  orden 

in    the    business   of    a or  any  trade  or    bnsiness 

connected  therewith  or  to  permit  or  suffer  his  name  to 
be  used  or  employed  in  carrying  on  or  in  connection  with 

any  such  business  or  trade  within  twenty  miles  of 

aforesaid. 
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i^roDuction  of  HBttUfi  (a). 


CLxxvn. 

Acknowledgment  and  Undertaking  as  to  Production  and    Pbeckdent 

n    2  J      ^T\                                                         CLXXVII. 
Custody  0/ Deeds.  

m  BT  BSNSFIOIAL 

IniS  INDENTURE,  made,  &c.,  between  A.,  of,  &o.  obfiduoiaby 

[retidor']^  of  the  one  part,  and  B.,  of,  &c.  [^purchaser]y  of  : 

the  other  part.     Whereas,  by  an  indenture  bearing  even  T>e^xj  |  ^ 
date    with,    but    executed    before,   these    presents,   and  deed  of  con- 
expressed  to  be  made  between  the  said  A.,  of  the  one  eyen^Aate* 
part,  and  the  said  B.,  of  the  other  part,  in  pursuance  of 
a  contract  for  sale  therein  mentioned,  certain  heredita- 
ments therein  described  have  been  assured  unto  and  to 
the  use   of  the   said  B.,   his  heirs    and   assigns.     And  —that  the 
WHEREAS  the  several  deeds  and  writings  specified  in  the  ^  other 

schedule  hereto  relate  as  well  to  the  hereditaments  com-  eftates  than 

,  ,  ,  ,  ,  tnose  sold, 

pnsed  in  the  hereinbefore  recited  indenture  as  to  other 

hereditaments  belonging  to  the  said  A.,  and  on  the  said 

contract  for  sale  it  was  agreed  that  he   should  retain 

(a)  As  to  the  law  and  practice  relating  to  covenants  for  produc- 
tion of  deeds,  see  the  notes  to  pp.  662 — 671,  Davidson's  Prec.  Conv., 
vol.  ii.,  4th  ed. ;  Sugd.  V.  &  P.,  14th  ed.,  pp.  446—453;  and  Dart, 
Y.  &  P.,  6th  ed.,  pp.  626  d  seq.^  and  672  et  seq.  The  acknowledg- 
ment and  undertaking,  for  which  provision  is  made  by  sect.  9  of 
the  Conv.  Act,  1881  (App.  IV.,  iw/ra),  appears  to  have  superseded 
the  covenant  for  production  formerly  in  general  use.  It  does  not 
seem  to  be  necessary,  though  it  is  clearly  proper,  and  in  most  cases 
desirable,  that  such  acknowledgment  and  undertaking  should  be 
under  seal.  If  the  instrument  be  not  under  seal,  it  will  not  of 
course  require  a  deed  stamp,  and  perhaps  need  not  be  stamped  at  alL 

D. — c.p.  44 
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Pbboedent 
CLXXVn. 

BT  BENBFI0L4L 

OB  nDVClABY 

OWMXB. 

Witneeseth. 

Acknowledg- 
ment by 
vendor  of 
light  to 
production, 
&c.  of  deeds. 


possession  of  the  said  deeds  and  writings  and  should 
give  such  aoknowledgment  [and  undertaking]  (a)  as  [are] 
hereinafter  contained.  Now  this  indentdre  witobsseth, 
that,  in  pursuance  of  the  said  agreement,  and  in  con- 
sideration of  the  premises,  he  the  said  A.  doth  hereby 
acknowledge  the  right  of  the  said  B.  to  production  of 
the  deeds  and  writings  specified  in  the  said  sohedule 
hereto,  and  to  delivery  of  copies  thereof  [and  doth 
hereby   undertake    for    the   safe    custody  thereof].    In 

WITNESS,  &c. 

THE  SCHEDULE  above  referred  to. 


CTiXXYm. 


^BBOBDENT 

cLxxvni. 

jLOBBSlCBMT 

▲8  TO  TITLB 

DEEDS  OF 

TWO  ESTATES, 

UOBTGAQED  TO 

DIFFERENT 

PBBSONS. 

Parties. 
Becital  of  the 
mortgage  of 
one  estate ; 


—of  the  title 
deeds  having 
been  delivered 
to  the  mort- 
gagee, and 
deposited  at 
his  bankers; 


Agreement /or  the  Deposit  q/*  Deeds  reJating  to  two 
Estates  Mortgaged  to  different  Mortgagees. 

This  indenture,  made,  &0.,  BETWEEN  A.,  of,  &a 
[mortgagor]^  of  the  first  part,  B.,  of,  &c.  [mortgagee']^  of 
the  second  part,  and  C,  of,  &c.  [mortgagee']y  of  the  third 

part.     Whereas,  by  an  indenture  dated  the day  of 

,  and  expressed  to  be  made  between  [^part%es\  certain 


lands  and  hereditaments  in  the  county  of  W.  (herein- 
after called  "  the  said  W.  Estates  ")  were  mortgaged  by 
the  said  A.  to  the  said  B.,  in  fee,  for  securing  the  sum 

of  £ ,  and  interest.    And  whereas  the  deeds  Mid 

writings,  specified  in  the  schedule  hereto,  relate  to  the 
title  of  the  said  W.  Estates,  and  on  the  said  mortgage 
were  delivered  to  the  said  B.,  and  have  been  deposited 
by  him  with  Messrs. ,  his  bankers.    And  whereas, 


(a)  It  is  thought  that  a  trustee  or  mortgagee  cannot  be  required 
to  give  an  undertaking  for  safe  custody,  and  the  words  in  brackets 
should  be  omitted  where  the  vendor  has  acted  in  either  of  those 
characters.    See  Re  Agg-Oardner,  26  Ch.  D.  600. 
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by  an  indenture  bearing  even  date  with,  but  executed    Pbbobdent 

before,  these  presents,  and  expressed  to  be  made  between         

[partiesly  certain  lands  and  hereditaments  in  the  county    aobbembmt 

AS  TO  HTLB 

of  S.    (hereinafter  called  "the  said  S.  Estates")  have      dbbdsop 
been  mortgaged  by  the  said  A.  to  the  said  C,  in  fee,  for  ^^^"^^ 

securing  the  simi  of  £ ,  and  interest.     And  whereas,     difpebknt 

the  said  deeds  and  writings  also  relate  to  the  title  of  the      ^"^Q^- 

said  S.  Estates.     And  whereas,  on  the  treaty  for  the  — oftjemort- 
said  mortgage  to  the  said  C,  it  was  agreed  that  the  said  another 
parties  hereto  should   enter  into  the  agreements  herein-  ^^*^/., 
after  contained.     Now  this  indenture  witnesseth,  and  deeds  also 
in  consideration  of  the  premises,  it  is  hereby  agreed,  that  Jf^^f^e " 
so  long  as  any  money  shall  remain  on  the  said  mortgage  second  estate, 
of  the  said  W.  Estates,  and  also  on  the  said  mortgage  of  "^i^^esaeth 
the  said  S.  Estates,  the  said  deeds  and  writings  specified 
in  the  said  schedule  hereto  shall  remain  deposited  in  the  Agreement 
bankinir-house  of  Messrs. ,  on  the  account  and  for  that  the  deeds 

,  ,  ,        shall  remain 

the   use  of   the   said  B.   and  C,  and  their  respective  deposited,  and 
executors,  administrators,  and  assigns,  and  that  the  said  mortKa^s 
B.,  his  executors,  administrators,  and  assigns,  and  his  shall  have 
and  their    solicitors  and  agents,   and   the  said  C,  his  ' 

executors,  administrators,  and  assigns,  and  his  and  their 
solicitors  and  agents,  shall  at  all  times  have  access  to 
the  said  deeds  and  writings,  to  examine,  copy,  or  abstract 
the  same,  or  make  extracts  therefrom,  and  for  all  other 
reasonable    purposes :    and    that    the    said    deeds   and  — «nd  that 
writings  shall  be  produced  and  used  on  all  occasions  on  ^^produced 
which  they  may  be  reasonably  required,  for  the  support  on  all  reason- 
or  manifestation  of  the  title  of  the  said  B.,  his  executors,  eiona; 
administrators,  and  assigns,  to  the  said  W.  Estates,  or 
any  part    thereof,  and  of    the  said    C,  his  executors, 
administrators,  or  assigns,  to  the  said  S.  Estates,  or  any 
part  thereof ;  and  that,  when  and  if  the  said  mortgage  —and  that  if 
on  either  of  the  said  Estates  shall  be  paid  ofE,  while  any  ^^^e^^s^ 
money  remains  on  the  mortgage  of  the  other  of  the  said  shall  be  paid 
Estates,  the  said  deeds  and  writings  shall  be  delivered  ^^11  be  ^ven 
and  belong  to  the  mortgagee,  whose  mortgage-money,  or  ^  ^^^®^ 

44  (2)  "^ 
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Pbbosdent 
CLXXVni. 


Bome  part  of  whose  mortgage-money,  shall  BtUl  remain 
unpaid,  his  executors,  administrators,  or  assigns  (a).     Lr 


AOBKBICKHT       WITNESS,  &0. 
AflTO  TTTIJI  ' 

DEEDS  OF 

TWO  ESTATES,       THE  SCHEDULE  above  referred  to 

UOBTOAOED  TO 

DIFFEBENT 

PBBSONS. 


(a)  See  now,  as  to  the  right  of  a  mortgagor  to  inspection  of  deeds, 
sect.  16  of  the  Conv.  Act,  1881  (App.  IV.,  in/ra),  and  see  as  to  the 
meaning  of  the  word  mortgagor,  sect.  2  (vi.) ;  Teevan  v.  Smith,  20 
Ch.  D.  724;  and  Alderson  v.  Elgey,  26  Ch.  D.  667. 
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^obitva  of  ^ttornes(a). 


CliXXIX. 

Short  power  bi/  a  Person  going  Abroad  for  Management  of    Pbhckdeht 
his  Property  (a).  * 

ElNOW  all  men  by  these  presents,  that  I,  A.,  of,  &o.   ^^^2!^ 

[donor  of  the  power'],  hereby  appoint  B.,  of,  &c.  [attorney],     ofpebson 

to   be  my  attorney  in  my  name  and  on  my  behalf  to  — -' 

Power  to 

(a)  As  to  powers  of  attorney,  see  Davidson's  Preo.  Con  v.,  5th  ed.,  ^JJate^ 
vol.  i.,  p.  387,  n.  (a);  and  see  Young  y.  Schuhr,  11  Q.  B.  D.  651 
(where  parol  evidence  was  admitted  to  show  that  a  party  signed 
both  in  his  own  right  and  as  attorney) ;  as  to  an  attorney's  power 
to  pledge  or  borrow,  Jonmenjoy  Coondoo  v.  Watson^  9  App.  Gas.  561 ; 
Montaignac  v.  8hxtta,  15  App.  Cas.  357 ;  Bryant y  Fowis  <fc  Bryant 
V.  La  Banque  du  Peuple,  [1893]  A.  C.  170  ;  Jacobs  v.  Morris,  [1901] 
1  Ch.  261 ;  [1902]  1  Ch.  816 ;  as  to  the  signature  by  attorney  of  a 
bankruptcy  petition.  Ex  parte  Wallace,  14  Q.  B.  D.  22  ;  as  to  the 
signature  by  an  attorney  not  appointed  under  seal  of  a  memorandum 
of  association  or  other  document  not  a  deed.  Be  Whitley  Partners, 
Limited,  32  Ch.  D.  337 ;  with  reference  to  an  attorney's  implied 
powers  under  the  usual  authority  to  sell  his  principal's  estate, 
JTawksley  v.  Ouiram,  [1892]  3  Ch.  359 ;  and  with  reference  to  the 
execution  of  a  bill  of  sale  by  attorney,  Fumivall  v.  Hudson,  [1893] 
1  Ch.  335 ;  as  to  the  grant  of  probate  to  an  attorney.  In  the  Chads 
of  Barker t  [1891]  P.  251 ;  as  to  foreign  powers,  Chatenay  v. 
Brazilian  Submarine  Telegraph  Co.,  [1891]  1  Q.  B.  79 ;  as  to  the  dele- 
gation of  powers  by  trustees  abroad,  Stuart  v.  Norton,  14  Moore,  P.  C. 
17 ;  as  to  the  execution  of  powers,  protected  transactions,  and  deposit 
of  powers  at  the  Central  Office,  secta.  46,  47,  and  48  of  the  Conv. 
Act,  1881  (App.  rV.,  infra) ;  and  as  to  making  powers  irrevocable, 
sects.  8  and  9  of  the  Conv.  Act,  1882  (App.  V.,  infra).  The  former 
Act,  by  sect.  40,  enables  married  women  (whether  infants  or  not) 
to  appoint  attorneys.  It  is  not  in  all  cases  necessary  that  a  power 
should  be  under  seal  {Naylor  v.  Mortimore,  17  C.  B.  N.  S.  207). 
The  present  Precedent  is  intended  as  a  power  for  the  ordinary  * 
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Pbtotoiwt    manage  and  cultivate,  or  let  upon  lease  for  such  period 

—    '    and  upon  such  terms  as  he  shall  think  fit,  and  to  receiye 

icANj^ioiEifT  ^^^  rents  of,  my  real  estate  of  whatever  tenure,  or  any 

OF  PBOPKBTT  part  thcpcof ,  and  to  cut  timber  for  sale  or  repairs,  and  to 

oowo^^AD.  ©rect,  pull  down,  and  repair,  buildings  on  any  part  of  my 

real  estate,  and  to  insure  any  such  buildings  against  Ices 

or  damage    by  fire,  and    to    make  arrangements'  with 

tenants,  and  to  accept  surrenders  of  leases,  and  generally 

to  deal  with  my  real  estate,  or  any  part  thereof,  as 

-"diBtrainand  eflFectually  as  I  myself  could  do;  and  also  to  take  all 

®^^  '  lawful  proceedings  by  way  of  distress,  action  or  otherwise, 

for  recovery  of  rent  in  arrear  or  for  eviction  of  tenants ; 

—canyon       AND  ALSO  to  commence  or  carry  on,  or  to  defend  at  law 

Jj^^^;        or  in  equity,  all  actions  and  other  proceedings  touching 

my  real  estate  or  any  part  thereof,  or  touching  anything 

in  which  I  or  my  real  or  personal  estate  may  be  in  any- 

— Ret  in  debts  wise  concerned ;   and  also  to  demand,  sue  for,  enforce 

an^  person      payment  of,  and    receive  and    give   discharges  for  all 

monies,  securities  for  money,  debts,  chattels,  and  other 

personal  estate  whatsoever,  now  belonging  or  hereafter  to 

—arrange and  belong  to  me;    AND  ALSO  to  Settle,  and  to  compromise, 

compromise,    ^^^  ^  submit  to  arbitration  all  accounts,  claims,  and 

disputes  between  me  and  any  other  person ;   and  for  all 

or  any  of  the  purposes  aforesaid  to  execute  and  do  all 

management  of  property  during  a  short  absence  abroad,  and  does 
not  intend  a  sale  or  mortgage  of  any  part  of  the  property.  A  fuller 
power,  proyiding  for  all  such  purposes,  will  be  found  in  Davidson's 
Prec.  Conv.,  5th  ed.,  vol.  i.,  pp.  392—395 ;  and  a  form  of  power  for 
registered  land  in  Key  and  Elphinstone's  Prec,  vol.  i.,  p.  189, 7th ed. 
If  a  sale,  mortgage,  &c.,  be  intended,  there  should  generally  be 
a  deed  of  trust,  not  a  mere  power  of  attorney.  In  most  preceding 
editions  the  motive  of  the  appointment  was  indicated  by  the  words, 
"  being  about  to  go  abroad,"  inserted  after  the  description  of 
the  donor,  and  by  way  of  substitution  for  the  common  recital  to  the 
same  effect.  But  as  these  words  might,  on  the  principle  of  Danbjf 
V.  Coutts  tfc  Co.,  29  Ch.  D.  500.  be  held  to  limit  the  exercise  of  the 
power  to  the  period  of  the  donor's  absence  from  England,  and  so 
make  it  necessary,  in  case  of  such  exercise,  to  prove  his  absence, 
they  have  been  omitted  in  the  present  edition. 
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suoh  instraments  and  things  as  my  said  attorney  shall    Pbeoedent 

think  fit ;  and,  npon  receipt  of  any  monies  nnder  these         

presents,  to  deposit  the  same  with  any  banker  or  other         ^^" 

*         '        "^i-iii         .,.  ■,       MANAGEMENT 

person  on  my  behalf,  and  either  in  my  name  or  other-    oppeopbety 

wise ;  and  to  withdraw  the  same,  and  to  invest  the  same,  QoSo^i^AD. 

or  any  part  thereof,  in  my  name  or  otherwise,  in  or  upon  __^^    ^.^ 

any  suoh  investments,  or  securities,  and  in  such  manner  money  with 

as  my  said  attorney  shall  think  fit ;  and  also  out  of  such  _  .^^ 

monies  to  pay  any  such  calls   upon  shares,  premiums  money  and 

upon  policies  of  insurance,  expenses  of  repairs  or  im-  ^^^^* 

provements,  and  other  outgoings  in  respect  of  any  part  on  shares, 

of    my  real   or    personal    estate,  as    my  said    attorney  'nfuranoepre- 

•'  *  '  •'  •'    miuma,  and 

shall  think  fit;   and  to  receive  the  dividends,  interest,  likeout- 

and  income  arising  from  my  personal  estate,  or  any  part  ^°"*fi^» 
thereof;  and  for  the  purposes  aforesaid,  or  any  of  them,  dividends; 
to   sign  my  name  to    and    execute  on  my  behalf    all  —sign 
cheques,   contracts,   transfers,    assignments,   and    instru-  deeds  de- 
ments whatsoever;    and  also  to  appoint  and  remove  at  —appoint 
his  pleasure  any  substitute  for  or  agent  imder  him  in  substitutes; 
respect  of  all  or  any  of  the  matters  aforesaid,  upon  suoh 
terms  as  my  said  attorney  shall  think  fit ;  and  generally  —and  act 
to  act  in  relation  to  my  estate  and  to  the  premises  as  ^^®     ^* 
fully  and  effectually  in  all  respects  as  I  myself  could  do ; 
I  HEREBY  undertaking  to  ratify  everything  which  my  said  Agreement  to 
attorney  or  any  substitute  or  agent  appointed  by  him  ^'^^^^^^^^ 
under  the  power  in  that  behalf  hereinbefore  contained 
shall  do,  or  purport  to  do,  in  virtue  of  these  presents. 
[And  I  do  hereby  declare,  that  this  power  is  irrevocable  Power  to  be 

for  twelve  calendar  months  from  the  date  hereof.]     In  5™v<x»l>io 

-■  for  a  year. 

WITNESS,  &0. 
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CLXXX. 


TO  EXSCUTB  ▲ 
COITYETANOB. 


Pbeckdkht        Power /or  executing  a  Conveyance  o/*  Freeholds  {a), 
CLXXX. 

Know  all  men  by  these  presents,  that  I,  A.,  of,  &c., 

hereby  appoint  B.,  of,  &c.,  my  attorney,  in  my  name  and 

Power  to         qh  ujy  behalf,  to  receive  from  C,  of,  &c.  \ihe  puvchih^r\ 
receive  pur-                /                                              ^  i 

chase-money;  or  his  agent  or  attorney,  the  sum  of  £ ,  being  the 

price  agreed  to  be  paid  by  the  said  C.  to  me  for  the 
purchase  of    certain  freehold    hereditaments,   known  as 

farm,   situate,   &c.,   and    containing  acres  or 

thereabouts,  together  with   all  interest  (if  any)  for  the 
—execute        same  sum ;   And  upon  the  receipt  of  the   said  sum  of 

conveyance;     £ ^  jj^  ^^y  name  and  as  my  act  and  deed,  to  sign, 

seal,  and   deliver  a  certain   indenture,  already  prepared 
and  engrossed,  bearing   or  intended  to  bear  date  on  or 

about  the day  of ,  and  expressed  or  intended  to 

be  made  between  \^ parties]^  and  being  or  intended  to  be 

a  conveyance  of  the  said  farm  and  hereditaments  to  the 

use  of  the  said  C,  his  heirs  and  assigns  [or  ofhericise,  as 

— dgn  the  cme  may  he'\  :   And  also  to  receive  and  in  my  name 

'^^^P**  and  on  my  behalf  to  give  a  proper  and  effectual  receipt 

for  the  said  sum  of  £ ,  and  for  aU  interest  (if  any) 

thereon :   and  for  that  purpose,  if  he  shall  ^\\\t\\  fit,  to 

(a)  This  Precedent  is  given  as  an  example  of  a  power  for 
executing  simply  a  specified  deed,  and  can  be  adapted  with  slight 
modification  to  the  execution  of  a  specified  deed  of  any  other  kind. 
Such  a  power,  when  restricted  to  the  execution  of  a  deed  already 
prepared,  is  ministerial  only,  giving  the  attorney  no  discretion ; 
and,  therefore,  may  be  properly  given  even  where  the  deed  is  one 
made  under  a  trust  or  power,  the  exercise  of  which  could  not  be 
delegated,  e.^.,  a  conveyance  on  sale  by  a  trustee,  or  deed  appointing 
new  trustees.  In  this  Precedent,  however,  which  is  supposed  to 
refer  to  a  conveyance  by  a  beneficial  owner,  a  power  to  receive  tie 
purchase-money  and  a  general  discretionary  power  as  to  effectuating 
the  conveyance  are  also  given  to  the  attorney,  which  oouM  not  bo 
given  in  a  similar  power  for  executing  a  deed  on  behalf  of  a  person 
acting  in  a  fiduciary  capacity  only. 
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endorse  on  the  said  indenture,  and  sign,  such  receipt  {a) :     Pbecedknt 

Aio)  ALSO  in  my  name  and  on  my  behalf  to  execute  and         

do  all  other  deeds   and  things  which  my  said  attorney  ^  execute  a 

»  .         ,   OOHVETANCE. 

may  consider  expedient  or  necessary  for  conveying  and  

assuring  the  said  hereditaments  and  all  my  estate  and  generallj  in 
interest  therein,  to  the  use  of  the  said  C,  his  heirs  and  tli©  matter. 
assigns  [or,  to  the  uses  hereinbefore  referred  to],  I  hereby 
undertaking   to   ratify   all   that   my  said   attorney  shall 
do  or  purport   to   do   by  virtue  of   these  presents.      In 

WITNESS,  &o. 

(a)  See  sect,  b^  of  the  Con  v.  Act,  1881  (App.  IV.,  infra). 
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iSttlaration  of  €nt0t 


Pbectbdbvt 
CLXXXI. 

OF  00NTBIBT7' 
TOBT  LOAN. 

Parties. 

Recital  of 
mortgage ; 

— that  the 
Bum  advanced 
was  paid  hj 
several  per- 
sons in 
specified 
proportions. 


Witnesseth. 

Declaration  of 
trust  of  the 
mortgage 
debt; 


— ^f  or  the 
lenders  in 
specified  pro- 
portions. 


OLXXXI. 

Declaration  o/*  Trust  q/*  CSontributory  Loan. 

This  indenture,  made,  &o.,  BETWEEN  A.,  of,  &c., 
and  B.,  of,  &o.,  of  the  first  part,  the  said  B.,  of  the  second 
part,  and  C,  of,  &o.,  of  the  third  part  ^Recital  of  mortgage 
of  even  date  to  A.  and  B.  in  eonside?*ation  of  £10,000 
paid  by  A.  and  B.  out  of  monies  belonging  to  them  on  a 
joint  account^  see  supra^  p.  658]  :  And  whereas  the  said 
sum  of  £10,000  in  the  hereinbefore  recited  indento^ 
expressed  to  be  paid  by  the  said  A.  and  B.,  was  in  fact 
paid  as  to  £5,000,  part  thereof,  by  the  said  A  and  B.,  out 
of  monies  belonging  to  them  on  a  joint  account  (a),  as  to 
£2,600,  further  part  thereof,  by  the  said  B.  out  of  his  own 
monies,  and  as  to  £2,500,  the  residue  thereof  by  the  said 
C. ;  Now  THIS  INDENTURE  WITNESSETH,  that  it  is  hereby 
agreed  and  declared,  and  in  particular  the  said  A  and  B. 
hereby  declare,  that  they  the  said  A  and  B.,  and  the 
survivor  of  them,  and  the  executors  or  administrators  of 
such  survivor,  their  or  his  assigns  (which  several  peansons 
or  other  the  trustees  or  trustee  for  the  time  being  of  these 
presents  are  hereinafter  referred  to  as  the  said  trustees  or 
trustee),  do  and  shall  hold  the  said  sum  of  £10,000 
secured  by  the  hereinbefore  recited  indenture,  and   the 


(a)  An  investment  of  this  description  is  of  oouxse  not  open  to 
trustees,  unless  by  virtue  of  an  express  power  to  make  it.  Sea 
Webb  V.  Jonas,  39  Ch.  D.  660 ;  and  see  Field  v.  Fidd,  [1894]  1 
Oh.  426. 
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interest  thereon,  upon  the  trusts  following  (that  is  to  say),     Pbbcbdeut 

as  to  the  sum  of  £5,000,  part  of  the  said  principal  sum,         

and  the  interest  for  the  same,  in  trust  for  the  said  A.  ®'  oohtbibit- 

j     T»  1      •  1       .     •  1  TORY  JJ0A3X. 

and  B.,  their  exeoutors,  administrators,  and  assigns;  as  

to  the   sum  of   £2,500,  further   part   thereof,  and  the 
interest  for  the   same,  in   trust   for   the  said  B.,  his 
exeoutors,  administrators  and  assigns ;  and  as  to  the  sum 
of  £2,500,  the  residue  thereof,  and  the  interest  for  the 
same,  in  trust  for  the  said  C,  his  executors,  adminis- 
trators  and  assigns:    Provided  always,  that   the  said  ProyiBotliat 
several  sums  of   £5,000,  £2,500,  and  £2,600,  and  the  ^^"^ 
interest  for  the  same,  shall  have  no  preference  or  priority  as  paHpatsu. 
between  themselves,  but  shall  be  payable  rateably  and 
pari  passu  one  with  another  out  of  the  monies  received  or 
realised  under  or  by  virtue  of  the  hereinbefore  recited 
indenture ;  Provided  also,  that  if  the  said  A.  and  B.,  Proviso  that 
their  executors,  administrators,  or  assigns,  or  the  said  B.,  ^t^dto 
hifl  executors,  administrators,  or  assigns,  or  the  said  C,  call  in  debt 
his  executors,  administrators,  or  assigns,  shall  give  to  the  ^^^'®^'* 
said  trustees  or  trustee,  or  leave  for  them  or  him  at  their 
or  his  usual  or  last  known  places  or  place  of  abode  in 
£ngland,  notice  in  writing  calling  in  the  monies  for  the 
time  being  belonging  under  the  trusts  of  these  presents 
to  the  persons  or  person  by  whom  such  notice  shall  be 
given,  then  and  in  such  case  it  shall  be  obligatory  on  the 
said  trustees  or  trustee  immediately,  or  with  all  conve- 
nient speed,  to  require  payment  of  such  monies,  and  it 
shall  also  be  obligatory  on  the  said  trustees  or  trustee,  in 
case  such  monies  shall  not  be  paid  within  six  calendar 
months  after  such  notice  shall  be  given  or  left  as  afore- 
said, to  enforce  by  sale,  foreclosure,  or  otherwise,  as  may 
bo  deemed  expedient,  the  security  made  by  the  herein- 
before recited  indenture ;  Provided  ai.so,  that  the  power  Power  of 
of  appointing  a  new  trustee   or  new  trustees  of  these  new^SmSees 
presents  shall  be  exerciseable  by  the  said  A.  and  B.,  their 
executors,  admimstrators,    or   assigns,   jointly  with   the 
said  B.,  his  executors,  administrators,  or  assigns,  and  the 
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Phbukdsrt 
OLXXXI. 

OF  OOVTBIBn- 
TOBTLOJLK. 


said  C,  his  executors,  adminiBtrators,  or  assigns  {a).    In 

WITNESS,  &o. 


(a)  A  transaction  of  this  kind  necessarily  involves  confidence  on 
the  part  of  the  lenders  in  the  persons  in  whose  names  the  mort- 
gage is  taken,  and  a  memorandum  as  foUows  will  therefore  often 
suffice: — 

Memorandum        ^^  Be  IT  REMEMBERED  that  the  pnnoipal  Slim  of  £10,000 

of  w^bu-^  secured,  with  interest  for  the  same  after  the  rate  of  JE— 
tory  loan.  per  cent,  per  annum,  to  us,  the  undersigned  A.,  of,  &c, 
and  B.,  of,  &c.,  by  the  covenant  of  X.,  of,  &o.,  contained 
in  an  indenture  bearing  even  date  herewith,  and  expressed 
to  be  made  between  [parlies],  and  by  a  mortgage  made 
to  us,  the  undersigned  A.  and  B.,  by  the  same  indenture 
of  divers  freehold  messuages,  lands,  and   hereditaments 

situate  at in  the  county  of  ,  and  known  as  the 

Estate,  belongs  as  to  £5,000,  part  of  the  said  prin- 
cipal sum  of  £10,000,  and  the  interest  thereon,  to  us, 
the  undersigned  A.  and  B.,  on  a  joint  account,  as  to 
£2,500,  further  part  of  the  same  principal  sum,  and  the 
interest  thereon,  to  me,  the  undersigned  B.,  and  as  to 
£2,500,  the  residue  of  the  same  principal  sum,  and  the 
interest  thereon,  to  me,  the  undersigned  0.,  of,  &c.    As 

WITNESS,  &o. 
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cLxxxn. 

Consent  by  Mortgagees  of  a  Life  Estate  to  the  Exercise    Pbecedbnt 
of  Powers  under  the  Settlement,  

JY\  BTMOBT- 

IHIS  INDENTUEE,  made  the day  of ,  19—,   ^^^, 

between  a.,  of,  &0.,  B.,  of,  &o.,  and  C,  of,  &o.  (hereinafter      powbes. 
oalled  the  mortgagees),  of  the  one  part,  and  D.,  of,  &o.,  of  Parties. 

the  other  part.    Whereas  under  the  will  dated  the Recital  of  will 

day  of ,  18 — ,  and  proved,  with  a  codicil  thereto,  in  ^t3!eiDlnt(a); 

the Registry,  on  the day  of ,  18 — ,  of  the 

late  X.  T.,  who  died  on  the day  of ,  18 — ,  the 

fee  simple  of  divers  messuages,  lands,  and  hereditaments, 

by  the  said  will  devised  or  now  subject  to  the  limitations 

thereof  is  vested  in  Q-.  and  H.,  as  the  present  trustees  of 

the  said  will,  upon  trust  to  pay  to  the  said  D.  during  his 

life  the  surplus  rents  and  profits  of  the  said  hereditaments, 

after  making  thereout  certain  payments  in  the  said  will 

mentioned,  and  after  the  death  of  the  said  D.  upon  other 

trusts  in  the  said  will  expressed,  and  the  said  G.  and  H., 

as  such  trustees  as  aforesaid,  have  under  the  said  will 

powers  of  sale,  exchange,  enfranchisement,  and  leasing, 

and  other  powers  therein  expressed  to  be  exerciseable  at 

their  discretion  over  and  in  relation  to  aU  or  any  of  the 

said  hereditaments ;  And  whereas  under  several  inden-  —of  mort- 

tures,  the  dates  whereof  respectively  are  specified  in  the  ^te°'^^ 

schedule  hereto,  the  mortgagees  are  entitled  to  certain 

(a)  It  will  be  noticed  that  the  settlement  created  by  this  will  is 
equitable. 
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CONSENT  DEED. 


Pbecedsnt 
CLXXXU. 

BY  XOBT- 

OAOBSBTO 

BXBBCI8B  OF 

P0WKB8. 

— thatcon§ent 
of  mortgagees 
to  exercise  of 
powers  is 
neoessarj; 

— and  tigree* 
ment  to  give 
it. 

Witnesseth. 


Dedaration 
that  tiuBtees 
and  tenant  for 
lifemaj 
exeroiae 
powers  not- 
withstanding 
mortgages. 


Hortgagees' 
xigbte  to  pro- 


annual  sums  and  mortgage  debts,  the  payment  whereof  is 
secured  upon  all  the  beneficial  interest  of  the  said  D. 
under  the  said  will ;  And  whereas  it  is  apprehended  that 
by  force  of  the  provisions  of  the  Settled  Land  Act,  1882, 
the  consent  of  the  said  D.,  and  therefore  the  consent 
of  the  mortgagees,  is  necessary  to  sales,  exchanges, 
enfranchisements,  and  other  dealings  by  the  trustees  of 
the  said  wiU,  and  the  consent  of  the  mortgagees  is  also 
necessary  to  dealings  by  the  said  D.  under  his  statutory 
powers,  and  at  the  request  of  the  said  D.  the  mortgagees 
have  agreed  to  give  such  general  consent  as  hereinafter 
is  contained ;  Now  this  indenture  witnesseth,  that  in 
pursuance  of  the  said  agreement  and  in  consideration  of 
the  premises  the  mortgagees  merest  grant  and  declare 
unto  the  said  D.  that,  notwithstanding  the  several  inden- 
tures mentioned  in  the  schedule  hereto,  and  notwith- 
standing every  other  charge  which  has  already  been  or 
may  hereafter  be  granted  or  given  by  the  said  D.  to  the 
mortgagees,  their  executors,  administrators,  or  assigns,  it 
shall  be  lawful  for  the  said  Qt.  and  H.,  and  the  survivor 
of  them,  as  such  trustees  or  trustee  as  aforesaid  of  the 
said  will,  and  for  other  the  trustees  or  trustee  for  the  time 
being  of  the  said  will,  to  exercise  all  powers  of  sale, 
exchange,  enfranchisement,  leasing,  and  other  powers  con- 
ferred by  the  said  will  on  the  trustees  or  trustee  thereof 
and  also  for  the  said  D.  to  exercise  all  his  statutory  powers 
imder  the  Settled  Land  Acts,  1882  to  1890,  or  otherwise, 
in  Hke  manner  and  as  fully  and  effectually  as  if  the  said 
indentures  and  charges  or  any  of  them  had  never  been 
executed  and  made,  and  every  sale,  exchange,  enfranchise- 
ment, lease  or  other  act  or  thing  made  or  done  by  tiie 
trustees  or  trustee  for  the  time  being  of  the  said  will  or 
by  the  said  D.  under  the  respective  powers  aforesaid  shall 
accordingly  take  effect,  freed  and  discharged  from  all 
incumbrances  and  claims  of  the  mortgagees,  their  execu- 
tors, administrators,  or  assigns  under  the  said  indentures 
and  charges  or  any  of  them ;  Provided  always,  and  it  is 
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hereby  dedared  that  nothing  herembef  ore  contained  shall  £?5^^ 

in  any  manner  prejudice  or  affect  the  rights  of  the  mort-         

gagees,  their  executors,  administrators,  or  assigns,  to  or  ^^^^^ 

in  respect  of  the  monies  produced  by  any  sale,  exchange,  sxeboisb  of 
enfranchisement,  lease  or  other  act  or  dealing  under  the      ^''^^^• 


respective   powers   aforesaid,   or  the   investments  repre-  ^o^ierpro- 
senting  such    monies,    or    any  lands   or  hereditaments  pertyaming 
acquired  by   purchase   or  taken  in   exchange,  or  other  S^^^^ 
property  becoming  subject  to  the  trusts  of  the  said  will,  oeprejudioed; 
And  it  is  hereby  further  declared,  that  the  mortgagees,  —and  mort- 
their  executors,  administrators  and  assigns,  shall  be  and  remaininoum- 
remain  incumbrancers  upon  the  estate  or  interest  for  the  J^^lJI^^o, 
time  being  of  the  said  D.  under  the  said  will  in  the  same  thetime  being 
manner  and  to  the  same  extent  as  if  the  consent  of  the  f^  ^^^^'^^^ 
said  D.  or  of  the  mortgagees,  as  the  case  may  be,  had  not 
beoome  necessary  to  the  exercise  by  the  trustees  or  trustee 
for  the  time  being  of  the  said  will  of  the  powers  thereby 
conferred  on  them,  or  to  the  exercise  by  the  said  D.  of  his 
statutory  powers  (a).    In  witness,  &c. 

THE  SCHEDULE  above  referred  to. 

(a)  In  a  mmilar  deed  by  mortgagees  of  a  legal  life  estate,  the 
following  covenant  might  be  here  appropriately  added : — 

"  And  the  said  D.  doth  hereby  covenant  with  the  mort-  Covenant  by 
gagees  that  he  the  said  D.  will  from  time  to  time  and  at  further^sur' 
all  times  at  his  own  cost  execute  and  do  or  procure  to  be  •»<»• 
executed  and  done  every  such  assurance  and  thing  as 
shall  be  necessary  for  the  purpose  of  legally  vesting  in  the 
mortgagees,  their  executors,  administrators,  or  assigns,  for 
the  life  of  the  said  D.,  any  lands  or  hereditaments  acquired 
as  aforesaid,  or  as  by  the  mortgagees,  .their  executors, 
administrators,  or  assigns  shall  be  reasonably  required 
for  that  purpose,  or  for  otherwise  further  or  more  perfectly 
assuring  unto  them  the  estate  and  interest  for  the  time 
being  of  the  said  D.  imder  the  said  will." 


or 
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$tti^mi0$(ton  of  Sbt^tmt  matt  ^ettUb  fUntH 
act,  1882. 


Pbsoedbkt 
CLXXXIII. 

SUBMI88ION  OF 
8CHE1CB  UNDEB 
SETTLED  LAHB 

ACT,  1882. 
Heading. 


Address  to 
trustees. 


Submission. 


Sobednle. 
Heading. 


CTiXXXTTT. 

Submission  bj/  a  Tenant  for  Life  to  Trustees  of  a 
Scheme  far  an  Improvement  under  the  Settled  L^nd 
Act,  1882  (fl). 

In  the  matter  of  the  T Estate,  situate  at  T , 

in  the  county  of  L ,  settled  by  a  settlement  made  by 

the  joint  operation  of  the  will  dated  the day  of , 

188 — ,  of  W P ,  Esq.,  deceased,  and  of  an  inden- 
ture (b)  dated  the day  of ,  189 — ,  and  expressed 

to  be  madel}etween  \_  parties']  :  And  in  the  matter  of  the 
Settled  Land  Acts,  1882  to  1890. 

To  A.  B.,  of,  &c.,  C.  D.,  of,  &c.,  and  E.  F.,  of,  Ac, 
the  trustees  of  the  above-mentioned  settlement  for  the 
purposes  of  the  above-mentioned  Acts. 

I,  the  undersigned  S.  P.,  of Park,  in  the  county  of 

K ,  widow,  the  tenant  for  life  in  possession  under  the 

above-mentioned  settlement  of  the  T Estate  above 

referred  to,  do  hereby,  in  pursuance  of  sect.  26  of  the 
Settled  Land  Act,  1882,  submit  for  your  approval  the 
scheme  set  forth  in  the  schedule  hereto  for  the  execation 
of  an  improvement  on  and  for  the  benefit  of  the  said 
Estate.    As  witness,  &c. 

THE  SCHEDULE  above  referred  to. 

In  the  matter  of  the  T Estate,  situate  at  T ,  in 

the  county  of  L ,  settled  by  a  settlement  made  by  the 


(a)  See  the  Settled  Land  Act,  1882  (App.  VII.,  infra),  s,  26. 

(b)  See  paragraph  1  of  the  Scheme. 
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joint  operation  of  the  will  dated  the day  of ,    PraoKTKiiT 

188—,  of  W P ,  Esq.,  deceased,  and  of  an  inden-  ^Lxxxm. 

tore  dated  the day  of ,  189 — ,  and  expressed  to  submission  of 

be  made  between  ^parties]:  And  in  the  matter  of  the  settled lahd 
Settled  Land  Act,  1882.  ^^>  ^»«^' 

SCHEME  for  building  cottages  upon  the  T Estate  Scheme. 

above  referred  to. 

1.  The  T Estate  above  referred  to  was  formerly  in  Title  to  the 

mortgage  to  the  above-named  testator,  W P ,  ^edSTbe 

and  the  mortgage  debt  formed   part  of  his  residuary  unproved, 
personal  estate,  which,  by  his  will  above-mentioned,  was 
bequeathed  upon  trusts  for  investment  in  land  to  be 
settled  to  the  same  uses  as  his  estates  in  the  county  of 

K ,  and  those  estates  were  by  the  said  will  devised 

to  uses  under  which  his  widow,  S.  P.,  of  Park,  in 

that  county,  is  the  tenant  for  life  thereof  in  possession. 
The  equity  of  redemption  of  the  T Estate  was  fore- 
closed in  the  year  189 — ,  and  by  the  above-mentioned 

indenture  of  the day  of ,  189—,  the  fee  simple 

thereof  was  duly  conveyed  to  the  same  uses  as  the  said 

testator^s  estates  in  the  county  of  K .     Consequently 

the  said  S.  P.  is  now  the  tenant  for  life  in  possession  of 

the  said  T Estate  as  well  as  of  the  said  testator's 

estates  in  the  county  of  K . 

2.  Thb  said  T Estate  contains acres  or  there-  Area  and  dr- 

abouts,  and  at  the  time  when  the  equity  of  redemption  iJeestat^ 
thereof  was  foreclosed  as  hereinbefore  is  mentioned,  parts 

of  the  said  estate  were  xmlet  or  let  to  indifferent  tenants, 
and  the  whole  estate  was  in  an  unsatisfactory  and  poor 
condition.  Since  that  time  the  letting  and  cultivation  of 
the  estate  have  been  improved,  and  more  labourers  are 
employed. 

3.  There  is  not  now  suflBcient  accommodation  upon  or  Lack  of 
in  the  immediate  neighbourhood  of  the  said  estate  for  the  SonT™ 
labourers  employed  tiiereon,  and  some  of  those  labourers  labourers, 
reside  at  H ,  which  is  distant  nearly  two  miles  from 

their  work. 

D. — c.p.  45 
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PBBOKDXnr 

OLXXXin. 

BUBIOSSIOH  OF 

SCHEME  UHDBB 

SRTTLBD  LAUD 

AOT,  1882. 

Proposal  to 
build  cottages 
for  labourers. 

Nature  and 
estimated  oost 
of  proposed 
cottages. 


Agent. 


Funds 
ayailaUe. 


4.  Under  theee  oiroiimstanoes  it  is  very  dedraUe 
that  further  aooommodation  should  be  provided  far  the 
labourers  employed  on  the  said  estate.  And  it  is  there- 
fore proposed  to  build  on  some  convenient  part  of  the 
said  estate,  to  be  selected  by  the  agent,  three  pairs  of 
cottages,  with  proper  outbuildings,  in  accordance  with 
the  plans,  elevations,  and  sections  hereunto  annexed. 

5.  There  is  also  hereunto  annexed  a  specification  of 
the  work  to  be  done,  and  it  appears  from  a  builder's 
estimate  obtained  by  the  agent  that  the  proposed  cottages 
and  outbuildings  can  be  built  and  finished,  with  proper 
water  supply  and  other  conveniences,  fit  for  balntation 
and  use,  for  the  sum  of  £1,100,  to  which,  in  the  opinion 
of  the  agent,  it  will  be  necessary  to  add  £76  for  ardritecfg 
charges,  plans,  and  contiogencies.  The  cost  therefore  of 
the  improvement  herein  described  will  be  £1,175. 

6.  The  agent  for  the  said  T Estate  is  Mr.  M.  B.,  of 

the  firm  of  M.  B.  &  Co.,  of Street,  London,  estate 

agents  and  surveyors,  and  the  plans,  elevations,  sections, 
and  specifications  hereinbefore  referred  to  have  been  pre- 
pared by  him.  He  is  a  person  of  great  experience  in  tiie 
management  of  landed  estates,  and  he  has  had  the  entire 
management  of  the  said  T Estate  since  the  fore- 
closure hereinbefore  referred  to. 

7.  There  is  now  in  the  hands  of  the  trustees  of  the 

said  wiU  the  sum  of  £ cash,  or  thereabouts,  produced 

by  the  sale  under  the  power  in  that  behalf  given  by  the 

Settled  Land  Act,  1882,  of  the  G Estate,  whiA 

formed  part  of  the  said  testator's  estates  in  the  county  of 

S ,  settled  (in  the  events  which  have  happened,  and 

particularly  in  consequence  of  the  death  of  the  late  K  P. 
without  having  had  any  male  issue)  to  the  same  uses  as 

the  said  testator's  estates  in  the  coimty  of  K .    This 

sum  is  consequently  available  as  capital  money  for  pay- 
ment of  the  costs  of  improvements  upon  the  T Estate, 

and  (being  in  hand)  may  be  conveniently  resorted  to  for 
that  purpose  in  preference  to  the  invested  capital  money, 
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whioh  is  of  large  amount,  and  the  inyeetments  of  whioh    Fbeoedert 
it  might  be  inconvenient  to  disturb. 

8.  It  is  proposed  that  the  trustees  of  the  said  will  shall  euBiasmoH  ov 
approve  this  soheme,  and   that   afterwards    application  ssTTLKDLAin) 
shall  be  made  to  the  Court  for  an  order  directing  or     ^qt,  I882. 
authorizing  them  to  apply  out  of  the  said  sum  of  £ Proposal  that 

1  ,  J.  ,,        ,1        iv  trustees  shall 

cash  any  sum  or  sums,  not  exceedmg  altogether  the  sum  approve 
of    £1,175,    in   payment   for  the   improvement   herein  ^J'l^J^^ 
described,  by  instahnents  and  otherwise  in    the    usual  wardsapplioa- 
manner  as  the  work  proceeds  and   upon  or  after  the  to  Sie^cSmrt 
completion  thereof.  'or  authoriij 

9.  This  scheme  is  suggested  by  the  said  S.  P.  {a).  *^^  ^    . 


Promoter  of 
scheme. 


(a)  As  the  money  is  not  in  Court  the  scheme  need  not  be  submitted 
to  the  Court;  but  an  authority  for  the  expenditure  will  be  required 
under  the  Settled  Land  Act,  1882,  s.  26,  sub-s.  2,  and  the  pro- 
cedure indicated  in  Clause  ill.  of  that  sub-section  is  intended  to  be 
followed.  See  Be  Keek's  Settlement,  [1904]  2  Ch.  22.  A  prospective 
authority,  however,  would  seem  not  to  be  justified  by  the  Act, 
See  the  note  to  s.  26. 


45(2) 

y  Google 
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CLXXXIV. 

8BPABATZ0N 
DSBD. 

Ftffties. 


Beoitalof 
diflerenoes, 
and  agree- 
ment for 
separation; 

— of  wife 
being  entitled 
to  certain  life 
interests  in 
personalty; 


—of  there 

being 

children. 


Reparation  Wttlt. 

— ♦— 

CLXXXIV. 

Deed  o/"  Separation  between  Husband  and  Wife. 

This  indenture,  made  the day  of ,  19—, 

between  a.  B.,  of,  &c.  Ihusband'jt  of  the  first  part,  C.  B., 
of,  &o.,  the  wife  of  the  said  A.  B.,  of  the  second  part,  and 
E.  F.,  of,  Ac,  and  G.  H.,  of,  &o.  Itrusteea]  (a),  of  tiie  third 
part :  Whereas  unhappy  differences  have  arisen  between 
the  said  A.  B.  and  C.  B.  in  consequence  whereof  they 
have  agreed  to  live  separate  from  each  other,  and  to 
enter  into  the  arrangement  hereinafter  expressed:  And 
WHEREAS  the  said  C.  B.  is  entitled  in  possession  during 
her  life  to  the  income  arising  from  funds  comprised 
in  the  settlement  made  on  her  marriage  with  the  said 
A.  B.,  and  in  the  event  of  her  surviving  her  sister  L  K 
she  will,  under  the  will  of  her  father  W.  K.,  be  entitled 
to  receive,  from  and  after  the  death  of  the  said  L  K.  and 
during  the  remainder  of  her  own  life,  the  income  ariong 

from  the  funds  representing  a  legacy  of  £ tiiereby 

bequeathed  for  the  benefit  of  the  said  I.  K.  during  h^ 
life  and  afterwards  of  the  said  C.  B.  and  her  issue  and 
otherwise :  And  whereas  the  said  A.  B.  and  C.  B.  have 
children  and  no  more,  namely  [^gipe  their  namn 

(a)  In  cases  inyolying  the  right  to  commence  judicial  proceedings, 
the  intervention  of  a  trustee  or  trustees  may  safely  be  dispensed  with. 
And  it  appears  to  be  now  settled,  after  some  doubt,  that  such  inters 
yention  is  imnecessary  in  other  cases,  at  any  rate  where  the  mazriage 
took  place  after  the  commencement  of  the  M.  W.  P.  Act,  1882 :  Swcd 
V.  Sweet,  [1895]  1 Q.  B.  12.  A  separation  deed  containing  expresslj, 
or  by  force  of  a  recital  such  as  the  first  recital  in  the  precedent,  an 
agreement  to  live  apart  is  not  a  voluntary  instrument:  Be  (Tesfaw, 
[1900]  2  Oh.  164.  As  to  the  oonstruotion  of  a  guoW-separation  deed 
between  persons  not  married,  see  Be  Ahdy,  [1895]  I  Ch.  455. 
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{including  JI,  B,   and  N.   B.   afterwardn   mentioned)    and     PBECEDmrr 

ages] :  Now  this  indenture  witnesseth,  that  in  pur-         

suance  of  the  said  aflTeement,  and  for  the  several  con-    8KPABi.TioN 

siderations  herein  appearing,  it  is  hereby  agreed  and 

DECLARED,  and  each  of  them  the  said  A.  B.  and  0.  B.,  so  ^i*^®**®*^- 
far  as  the  stipnhitions  hereinafter  contained  are  to  be  a^eement 
performed  or  observed  by  him  or  her,  doth  hereby  cove-  and  oove- 
uant  with  the  other  of  them,  and  as  a  separate  covenant 
with  the  said  E.  F.  and  G.  H.,  and  they  the  said  E.  P. 
and  G.  H.,  so  far  as  the   stipulations   hereinafter  con- 
tained are  to  be  performed  or  observed  by  the  said  C.  B., 
do  and  as  separate  covenants  also  each  of  them  doth 
hereby  covenant  with  the  said  A.  B.  as  follows  (that  is  to 
say) : 

I.  The  said  0.  B.  may  and  shall  henceforth  during  the  ^^^^^^l 
life  of  the  said  A.  B.  live  separate  from  him  as  if  she  neither  shall 
were  unmarried,  and  shall  be  free  from  his  marital  control,  ^^^  *^ 
and  neither  of  them  the  said  A.  B.  and  G.  B.  shall  in  any 
way  molest  {a)  or  interfere  with  the  other  of  them,  or  shall 
require  or  by  any  proceeding  whatever  attempt  to  compel 
the  other  of  them  to  return  to  cohabitation  (i),  or  shall 
take  any  proceedings  to  obtain  a  divorce  or  judicial  separa- 
tion on  account  of  anything  abready  done  by  the  other  of 
them(c),  [or  a  decree  annulling  their  marriage  {dy\  :  And 

(o)  See  Fearon  v.  Earl  of  AyksfcTd,  14  Q.  B.  D.  793;  Sweet  v. 
Swtet,  [1896]  1  Q.  B.  12 ;  and  Hunt  v.  Hunt,  [1897]  2  a  B.  647. 

(6)  See  Clark  v.  Clark,  10  P.  D.  188. 

(c)  See  Qandy  v.  Qandy,  7  P.  D.  168 ;  30  Ch.  D.  57 ;  Rost  v.  Rose, 
8  P.  D.  98 ;  Izard  v.  Izard,  14  P.  D.  45 ;  Bishop  v.  Bishop,  [1898] 
P.  138,  where  Gandy  v.  Qandy  was  considered  and  explained.  In 
the  absence  of  suoh  a  covenant  past  offences  are  not  necessarily 
condoned :  Moore  t.  Moore,  12  P.  D.  193.  Nor  are  they  condoned, 
in  the  strict  sense  of  that  word,  even  by  the  effect  of  such  a  cove- 
nant, but  either  party  is  left  at  liberty  to  plead  them  in  answer  to 
proceedings  by  the  other ;  and  it  is  doubtful  whether  this  liberty 
can  be  taken  away  by  contract.  See  Qooch  v.  Gooch,  [1893]  P.  99 ; 
Dowliug  V.  Bowling,  [1898]  P.  228. 

{d)  See  Aldridge  v.  Aldridge,  13  P.  D.  210. 
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Pebckdent    if  any  such  prooeedings  shall  be  taken  hy  either  of  them 

*    on  account  of  anything  done  subsequently  to  the  date  of 

BBPAEATiow    these  presents,  nothing  abready  done  by  the  other  of  them 
'- —  shall  be  pleaded  or  admissible  in  evidenoe  in  sodi  pro- 
ceedings (a). 

Wife  maj  II«  Thb  said  G.  B.  may  retain  as  her  separate  property, 

retain  certain  q^^  dispose  of  accordingly,  all  the  articles  of  pCTSonal 

personal  oma-  *•  o  •f  ^  *  ^ 

ments,  and      ornament  and  dress,  and  all  the*  personal  estate  belongmg 

reeS^dver^  to  the  Said  A.  B.  now  in  her  possession,  and  all  real  and 

sonalestateas  personal  estate  which  she  is  or  may  hereafter  become 

entitled  to,  [or  which  the  said  A.  B.  is  or  may  hereafter 

become  entitled  to  in  her  right,]  and  if  she  shall  die  in 

the  lifetime  of  the  said  A.  B.  without  haying  disposed  of 

such  real  and  personal  estate  or  any  part  thereof,  thm 

such  real  and  personal   estate  or  so  much   thereof  as 

may  remain  undisposed  of   shall  at  her  death   belong 

to  the  persons  or  person  who  would  at  her  death  have 

become  entitled  thereto  by  law  had  she  died  seised  or 

possessed  thereof  intestate  and  a  widow,  such  persons  if 

more  than   one  to  take  as  tenants  in   common  in  Uie 

shares  in  which  they  would  have  taken  by  law  in  tiiat 

event  (6). 

Wife  may  Uf.  The  said  0.  B.,  performing  and  observing  the 

custody  of       stipulations  herein  on  her  part  contained  [and  remaining 

^Jjj^.        chaste  (c)]  shall  have  the  sole  custody  and  guardianship 

of  the  said  M.  B.  and  N.  B.  during  their  respective 

minorities  {d)^  [but  shall  not  remove  either  of  them  out  of 

England  without  the  consent  in  writing    of   the   ssid 

(a)  See  Rose  v.  Bose,  tdn  $upra. 

(b)  See  AUen  v.  Humphreys,  8  P.  D.  16 ;  Evcms  v.  Evans,  [1892] 
2Ch.  173. 

(c)  This  is,  perhaps,  not  a  usual  provision  where  the  Court  g;raiiti 
permanent  maintenance  to  a  divorced  wife,  but  each  case  depends 
on  its  own  droumstanoes :  Wood  v.  Wood,  [1891]  P.  272 ;  KMeweU 
T.  KMeweU,  [1898]  P.  138 ;  Hart  v.  HaH,  18  Ch.  D.  670. 

{d)  See  the  Infants  Custody  Act,  1873  (36  Vict.  c.  12);  HoHy. 
Hart,  18  Oh.  D.  670;  Hunt  v.  Hunt,  28  Ch.  D.  606. 
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A.  B.  (a),  and  shall  allow  each  of  them  to  spend  one  half  Peeoedbmt 

of  his  or  her  summer  and  winter  holidays  with  the  said         

A.  B.  or  his  relatives  in  such  places  [in  England]  as  he  or  bkpabatiow 
they  may  desire]. 


lY.  Each  of  them  the  said  A  B.  and  0.  B.  shall  have  aUow  them  to 
the  right  at  all  times  to  oommimioate  by  letter  with  the  ^^^g^y^* 
children  left  under  or  committed  to  the  guardianship  of  with  the 
the  other  of  them,  and  the  riffht  of  access  to  such  children  f   ^'  ^ 

JLooobb  to 

at  convenient  times  to  be  settled  in  case  of  dispute  by  two  children, 
arbitrators  [<^(?.,  ut  mpra^  p.  119,  or  by  the  trustees  or 
trustee  for  the  time  being  of  these  presents]. 

V.  Each  of  them  the  said  A.  B.  and  C.  B.  may  by  will  Power  to 
or  otherwise  appoint  a  guardian  or  guardians  after  his  or  ^Sa^anfl(6). 
her  death  of  the  children  left  imder  or  committed  to  his  or 
her  guardianship,  and  in  the  event  of  this  power  being 
exercised  by  him  or  her,  such  children  shall  remain 
under  the  sole  control  of  the  guardian  or  giiardians  so 
appointed. 

VL  The  said  A.  B,  shall,  during  the  joint  lives  of  him-  The  husband 

self  and  the  said  0.  B.,  if  the  said  C.  B.  shall  so  long  ^ifo^wian-^ 

perform  and  observe  the  stipulations  herein  on  her  part  ?^*7  varp^g 

-  in  amount, 

contained  [and  remam  chaste  (c)],  pay  to  the  said  C.  B. 

for  her  separate  use  without  power  of  anticipation  (rf), 

such  an  annual  sum  of  money  as,  when   added  to  the 

annual  income  actually  for  the  time  being  receivable  by 

the  said  C.  B.  under  the  said  marriage  settlement  and 

will  of  the  said  W.  K.  respectively,  will  make  up  for 

each  year  an  annuity  of  £ clear  of  aU  deductions 

(a)  See  Huvvt  v.  Hunt^  ubi  supra. 

(b)  See  the  Guardianship  of  Infants  Act,  1886,  referred  to  supra, 
p.  562,  n.  {d).  But  the  clause  is  not  usual,  and,  if  inserted,  may, 
in  some  cases,  require  to  be  supplemented  by  provisions  for  the 
8upi>ort  of  the  children  in  question  after  the  death  of  the  parent  by 
whom  the  power  is  exercised. 

(c)  See  n.  (c)  on  p.  710,  aupra. 

{d)  Of.  the  rule  as  to  sums  ordered  to  be  paid  to  a  divorced  wife 
for  maintenance:  Watkim  v.  Watkins,  [1896]  P.  222. 
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PbB  CEDENT 

CLXXXIV. 

SEPABAnON 
DXSD. 


The  wife  to 
support  her- 
seii  and  pay 
her  debts,  and 
indemnify 
husband 
therefrom. 


The  husband 
to  pay  a 
stated  annual 
sum  in 
respect  of 
each  child 
living  with 
the  mother ; 


— to  be 
applied  for 


except  inoome  tax,  the  said  annual  sum  to  be  considered 
as  accruing  from  day  to  4ay,  but  to  be  paid  in  advanoe 

by  equal  quarterly  payments  on  the  day  of  , 

the day  of  ,  the  day  of  ,  and  the 

day   of  in  every  year,  commencing  on   the 

day  of next ;  [but  no  allowance  or  return  of 

money  shall  be  made  in  respect  of  anything  once  paid 
under  the  present  clause  if  the  said  annual  sum  shall 
cease  on  any  other  day  than  one  of  the  said  qiiarterly 
days  (a)]. 

YII.  The  said  G.  B.  shaU,  out  of  the  provisions  made 
for  her  by  the  said  settlement  and  will,  and  by  these 
presents  respectively,  or  otherwise,  in  all  respects 
support  and  maintain  herseU,  and  pay  and  discharge 
all  the  debts, ,  engagements  and  liabilities  which  she 
may  incur  or  enter  into,  and  shall  indemnify  the  said 
A.  B.,  his  heirs,  executors,  and  admimstrators  there- 
from, and  from  all  actions,  proceedings,  costs,  damag^es, 
expenses,  claims,  demands,  and  liability  on  aooount 
thereof. 

Yin.  The  said  A.  B.  shall  during  his  life,  if  the  said 
M.  B.  and  N.  B.  or  either  of  them  shall  so  long  remain 
tmder  the  age  of  twenty-one  years  and  reside  with  or 
under  the  guardianship  of  the  said  G.  B.,  and  if  the  said 
G.  B.  shall  so  long  perform  and  observe  the  said  stipula- 
tions herein  on  her  part  contained,  pay  to  the  said  G.  B. 
in  respect  of  each  such  child  for  the  time  being  under  the 
age  of  twenty-one  years  and  resident  as  aforesaid,  an 

annual  sum  of  £ ,  clear  of   all  deductions  except 

income  tax,  to  be  considered  as  accruing  from  day  to  day, 
but  to  be  paid  as  hereinbefore  mentioned  in  relation  to  the 

sum  required  to  make  up  the  said  annuity  of  £ ,  and 

to  be  applied  by  the  said  G.  B.  for  or  towards  the  mainte- 

(a)  This  seems  uxmeoessary  so  far  as  respects  the  anntiity  here 
provided  for,  but  may  be  required  as  regards  the  children's  mainte- 
nance provided  for  by  Clause  Vm.  See  Strangtoayes  v.  Bead^ 
[1898]  2  Oh.  419. 
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nanoe,  education  and  benefit  of  such  child  in  exoneration  Pbecbdknt 

of  the  said  A.  B.,  but  without  liability  on  the  part  of  the         

said  0.  B.  to  account  so  lone  as  such  child  shall  be  bkpaeatioh 
adequately  maintained  and  educated  [to  the  satisfaction 


of  the  trustees  or  trustee  for  the  time  being  of  these  Jona^oTMid 

presents].  education  of 

IX.  Each  of  them  the  said  A.  B.  and  0.  B.,  and  his  q^^^^j^j^^  f^^ 
or  her  heirs,  executors,  and  administrators  shall  at  aU  further  aasnr- 
times  execute  and  do  every  such  assurance  and  thing  as  *^^' 

by  the  other  of  them,  her  or  his  heirs,  executors,  or 
administrators  [or  by  the  trustees  or  trustee  for  the  time 
being  of  these  presents]  shall  be  reasonably  required  for 
the  purpose  of  giving  full  effect  to  these  presents  and 
the  stipulations  herein  contained. 

X.  If  the  said  A.  B.  and  0.  B.  shall  be  reconciled  and  K  reoondlia- 
return  to  cohabitation  (a),  [or  if  their  marriage  shaU  be  takeplaoe, 
dissolved,  or  they  shall  be  judicially  separated  by  reason  ^  ^^  ^ 
of  anything  done  by  either  party  after  the  date  of  these 
presents  (6),]  then,  and   in    such    case    the    covenants, 
agreements,  and  stipulations  hereinbefore  contained  shall 
forthwith  become  void,  except  in  respect  of  proceedings 

for  a  breach  thereof  previously  committed. 

XI.  [The  said  E.  F.  and  Q.  H.  shall  be  the  trustees  of  Tni8tees(0). 
these  presents,  and  the  powers  and  authorities  hereby 

(a)  See  Nicol  v.  Nicol,  31  Oh.  D.  624;  HadcUmy.  Haddon,  18 
QL  B.  D.  778;  and  Re  Ahdy,  [1895]  1  Oh.  455,  where  a  covenant 
for  payment  of  an  annuity  contained  in  a  deed  between  unmarried 
persons  was  held  binding  notwithstanding  resumption  of  cohabita- 
tion. As  to  what  constitutes  a  return  to  cohabitation,  see  Howell 
▼.  Rawett,  [1900]  1  a  B.  9.  JnEe  SparJi^s  Trusts,  [1904]  1  Oh.  451, 
a  provision  for  children  of  the  marriage  contained  in  a  separation 
deed  was  held  to  be  unaffected  by  resumption  of  cohabitation 
between  the  husband  and  wife. 

(b)  The  Court  has  power  in  the  former  case  to  alter  the  provi- 
sions of  a  separation  deed,  but  not  in  the  latter;  see  Oandy  y. 
Gandyy  7  P.  D.  77,  168;  BUhop  v.  Biehop,  [1898]  P.  138;  and 
Dcwling  v.  Dowlingy  ib,  228. 

(c)  This  clause  will  only  be  needed  if  powers  are  vested  in  the 
trustees. 
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P&KCKDBHT 
CLXXXTV. 

BBPARITIOM 
DSBD. 


Tested  in  the  trustees  or  trustee  for  the  time  being  of 
these  presents  shall  devolve  upon  and  be  exerciseable  by 
the  survivor  of  them  the  said  E.  F.  and  G.  EL,  and  the 
executors  or  administrators  of  such  survivor  or  other  the 
trustees  or  trustee  for  the  time  being  of  these  presents: 
And  the  power  of  appointing  a  new  trustee  of  these 
presents  in  the  place  of  the  said  E.  F.,  or  of  any  tmatee 
appointed  in  his  place,  shall  be  exerciseable  hj  the  said 
A.  B.,  and  the  power  of  appointing  a  new  trustee  in  the 
place  of  the  said  G*.  H.,  or  of  any  trustee  appointed  in 
his  place,  shall  be  exerciseable  by  the  said  0.  B.]  In 
WITNESS,  &c.  (a). 


(a)  If  the  wife  is  entitled  to  real  or  leasehold  property  not  aettled 
to  her  separate  use,  such  property  should  be  conveyed  to  her,  or  to 
the  trustees  in  trust  for  her,  and  she  should  acknowledge  the  deed. 
See  Precedents  Y.  and  XXIII.,  supra,  pp.  129,  171.  The  hnfiband 
may,  if  thought  fit,  be  excluded  from  all  interest  in  such  prmjwrty 
by  means  of  a  trust  corresponding  with  that  in  Clause  II.  Com- 
pare the  common  trusts  for  the  hke  object  in  a  mairiage  settle- 
ment, supra,  p.  449. 
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CLXXXV. 

Statutory  Declaration  as  to  Identity  and  Possession    Pbboedbnt 
o/^ Parcels  {a). 

1,  A.  B.,  of ,  do  solemnly  and  sinoerely  declare  as  ^J^^^" 

Deolar&tioii. 

1.  I  AH  years  of  age,  and  have  for  a  period  ^  ^  dedar- 

of years  last  past,  resided  in  the  neighbourhood  ant's  know- 

of ,  and  have  for  upwards  of '-  years  past  been  well  paroels  of  iwd 

acquainted  with  an  estate,  known  as ,  situate  in  the  ref®"ed  to. 

parish  of aforesaid,  and  including  the  several  parcels 

of  land  delineated  on  the  plan  now  produced  to  me, 

marked  A.,  and  thereon  coloured  \pr  described  in 

the  schedule  hereto]. 

2.  I  VERiLT  beUeve,  and  have  no  doubt,  that  the  said  As  to  identliy 
several  parcels  of  land  are  part  of  the  lands  comprised  in  ^^^Ib. 
and  conveyed  to  W.  Z.,  of,  Ac,  by  an  indenture  dated 

the day  of y  and  expressed  to  be  made  between 

\j>arties]y  according  to  the  description  thereof  in  the  same 
indenture  contained,  which  I  have  carefully  read  previously 
to  making  this  declaration. 

3.  During  the  time  I  have  known  the  said  estate,  as  As  to  the 
aforesaid,  the  said  several  parcels  of  land  delineated  on  ^^iwdpt 

the  said  plan  and  thereon  coloured {or  described  in  of  rents  of 

the  said  schedule]  have  been  the  property  of,  or  been  in  ^    P**^*»«"- 
the  possession  of,  L.  M.,  N.  0.,  and  P.  Q.  successively, 

(a)  As  to  statutory  declarations  relating  to  identity  of  parcels, 
see  Dart,  V.  &  P.,  vol.  i.,  6ih  ed.,  pp.  166—168,  and  Dav.  Prec. 
Conv.,  voL  i.,  5th  ed.,  p.  463.  And  as  to  the  verification  of  declara- 
tions made  abroad,  see  the  Oommissioners  for  Oaths  Act,  1889, 
8S.  6,  11. 
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Pbkckdewt    namely,  of  the  said  L.  M.,  from  the  year to  the  year 

*    land  80   on].    And  such  respective  persons  have 

AflToiDENTiTT  durfng  suoh  respootive  periods,  as  I  verily  believe,  been 

—  in  the  free  and  nninterrapted  possession  and  enjoyment 

or  receipt  of  the  rents  and  profits  of  such  several  closes 
of  land  and  premises  with  the  appurtenjtnces  thereof. 
And  I  MAKE  this  declaration,  conscientiously  believing 
the  same  to  be  true,  and  by  virtue  of  the  provisions 
of  the  Statutory  Declarations  Act,  1835  (a).  Dsclaked 
AT,  Ac. 


Pbbokdbnt 
CLXXXVI. 


AS  TO 
PEDIOBEH. 

Declaration : 


I  to  mar- 
riage of 
deaLaraiit*8 
parents; 


CLXXXVI. 

Statctort  Declaration  <u  to  Fediqree  (b). 


—        I 


L.  B.,  of 


spinster,  do  solemnly  and  sinoerdy 


I  to  the 
children  of  the 
marriage ; 


— ^that  one  of 
suoh  children 
has  not  heen 
heard  of  for 
man^  years, 
andisbelieyed 


declare  as  follows : — 

1.  I  AM years  of  age,  and  am  one  of  the  children 

of  the  late  A.  B.,  of  ,  by  B.  B.,  his  wife,  formerly 

B.  K.,  spinster,  who  as  I  have  been  informed  and  believe, 

were  married  in  the  parish  church  of ,  on  the 

day  of .    The  said  A.  B.  and  B.  B.  are  the  persons 

respectively  referred  to  in  the  marriage  certificate  pro- 
duced to  me  at  the  time  of  making  this  declaration,  and 

marked . 

'  2.  I  HAVE  always  imderstood  and  believe  that  the  said 
A.  B.  had  three  children  and  no  more  by  the  said  B.  B., 
namely,  two  sons,  named  respectively  D.  B.  and  E.  B., 
and  one  daughter,  being  myself. 

3.  Thb  said  D.  B.  was,  as  I  have  always  understood, 

bom  at ,  in  the  kingdom  of  Italy,  on  the day 

of .    In  the  year  18—,  he  sailed  for  Australia,  in  the 

ship ,  from  Liverpool,  since  which  time  no  tidings  of 

(a)  See  the  Conv.  Act,  1881  (App.  IV.,  in/ra),  s.  68. 

(b)  As  to  statutory  declaratiunB  relating  to  matters  of  pedigree, 
see  Dart,  V.  &  P.,  vol.  i.,  6th  ed.,  pp.  393  d  sc^. 
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him  have  ever  been  received  by  any  of  his  family,  and  I    Pbeobdiint 
verily  believe  him  to  be  dead,  and  that  he  died  a  bachelor 
and  intestate.  as  to 

4.  I  HAVE  been  informed  and  believe  that  the  said 


E.B.wa8bomat ,  on  the day  of .     He  ^^-,^,^* 

was  married  only  once,  namely,  to  F.  B.,  formerly  P.  M.,  intestate; 
spinster,  with  whom  he  intermarried  on  the day  of  -~^  ^  *^®  , 

_             ,                 -  ,        mamag^e  and 
,  at  the  parish  church  of ,  as  I  know  from  having  death  of  an- 

been  present  at  the  marriage.      The  said  E.  B.  Uved  ^^r^^?''** 

between  the  years and at ,  and  he  lived 

from  some  time  in  the  year till  the  time  of  his  death, 

which  occurred  on  the day  of ,  at .      The 

said  E.  B.  is  the  person  of  that  name  mentioned  in  the 

three  several  certificates  of  baptism,  marriage,  and  burial, 

now  produced  to  me,  and  marked , ,  and 

respectively.      The  said  F.  B.  is  still  living,  and  resides 

at . 

5.  There  was  issue  of  the  marriage  of  the  said  E,  B.  —as  to  the 
and  F.  B.  one  chHd  only,  named  G.  B.,  who  was  bom  6n  ofthTk^'' 

the day  of ,  and  died  on  the day  of ,  mentioned 

at  the  age  of years  (a),  and  without  having  been 

married.  The  said  G-.  B.  is  the  person  of  that  name 
mentioned  in  the  certificates  of  baptism  and  burial  now 
produced  and  shown  to  me  and  marked  with  the  letters 

and respectively. 

6.  I  KNEW  and  was  well  acquainted  with  H.  E.,  one  of  —as  to  the 
the  trustees  of  the  settlement  made  on  the  marriage  of  the  t^trust^s  of 
said  E.  B.  and  F.  B.,  who  resided  and  died  in  the  month  the  settlement 

-  ,  -—,  ...  It,  made  on  the 

01 ,  at .     Ine  paper  writing  now  produced  to  me  kst-men- 

marked ,  is  a  certificate  of  his  burial.  And  1  make,  &c.  *^^°f?  _ 

'  '  marriage. 

[supruy  p.  716].     Declared  at,  &c. 

(a)  Semhle^  an  infant. 
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^otictn* 


Pbsobdsmt 
CLXXXVn. 

ironoDi  TO 

QUIT. 


cLxxxvn. 

Notice  to  Quit  by  Landlord  to  Tenant  /rofn  Tear  to 

Tear, 

ly  THE  UNDERSIGNED,  A.  B.,  of,  &0.  {a)  [landlord']f  hereby 

give  you  notice  to  quit  and  deliver  up  to  me  on  the 

day  of next,  [or  at  the  expiration  of  the  year  of  your 

tenancy,  which  will  expire  at  or  next  after  the  end  of  half 
a  year  from  the  time  of  your  being  served  with  this 
notice  (6),]  the  possession  of  aU  that  farm  and  premises 

called Farm,  situate  in  the  parish  of ,  in  the 

county  of ,  held  by  you  of  me  as  tenant  from  year  to 

year.    Dated  this day  of ,  19 — . 

To  C.  D.  [tenanf]. 


CTLXXXVin. 
TsEOBDExn    Notice  bp  Lessee  to  Lessor  of  intention  to  dbtssmine 

KonoB  OF     J j^  PXJESUANCE  of  a  power  contained  in  an  indenture 
of  lease  dated  the day  of ,  18 — ^  and  made 

(a)  If  given  by  an  agent,  the  words  "  As  the  agent  for  and 

on  behalf  of  your  landlord, of ,  in  the  county  of 

,"  should  be  here  inserted.     See,  however,  J<meB  y.  Fhijppt^ 

L.  E.  3  Q.  B.  567. 

{h)  Where  the  commencement  of  the  tenancy  is  not  known,  it  is 
better  to  use  the  words  between  brackets,  instead  of  stating  the 
particular  day,  as  a  notice  to  deliver  up  the  tenancy  on  a  wrong 
day,  being  less  than  the  half-year,  is  bad,  and  a  notice  given  in 
general  terms  as  in  the  text,  has  been  decided  to  be  a  good  notice. 
See  Doe  d.  Williams  v.  SmUh,  5  Ad.  &  Ell.  350 ;  compare  ScmdiU  v. 
Franklin,  L.  E.  10  0.  P.  377;  Sidebotham  v.  Holland,  [1895]  1 
a  B.  378. 
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between  yon  of  tiie  one  part  and  me  the  nndersigned  A.  B.,    PiMUBDiuiT 

of,  &o.  Ikssee]^  of  the  other  part,  I  hereby  give  you  notiee        

that  I  intend  to  determine  the  said  lease  on  the day     ^"^^1^ 

of ,  19 — ,  and  that  I  shall  deliver  up  to  you  the  pos- 
session of  the  premises  therein  oomprised  on  the  same  day.  ^ 

Dated  the day  of ,  19 — . 

To  0.  D.  [kasor]. 


CLXXXIX. 


NoTicB  bi/  Purchaser  of  a  Lbqacy  to  Surviving  Pmctedewt 


Executor. 
1,  THE  UNDERSIGNED,  A.  B.,  of,  &c.  Ipurchaser]^  hereby 

give  you  notioe  that  by  an  indenture  dated  the day 

of ,  19 — ,  and  expressed  to  be  made  between  Ipartiesly 

the  legacy  of  £ bequeathed  to  the  said  E.  F.  by  the 

•will  of  X.  T.,  of,  &o.,  deceased,  of  which  you  are  the  sur- 
viving executor,  has  been  assigned  to  me,  my  executors, 
administrators  and  assigns  absolutely,  and  I  require  you 

to  pay  the  same  to  me.    Dated  this day  of  , 

19—. 

To  0.  D.  [executor]. 


GLXXXIX. 

VOnGB  BT 
FUBCHASEB  OV 

LEOJLCT 
TO  BZBOUTOB. 


cxo. 

Notice   by  the  Purchaser  of  a  Eeversionart  Interest    Pbbordeht 
in  a  Share  of  Consols  to  the  Trustees  of  a  Marriage       ^^* 
Settlement  (a).  hotiob  by 

PUSOHABEB  OF 

1,  THE  UNDERSIGNED,  G.  H.,  of,  &c.  [jMircA<wr],  hereby  "^J^^ 
give  you  notice  that  by  an  indenture  dated  the day 

(a)  Notice  should  always  be  given  to  the  trustees  of  a  marriage 
settlement  or  other  instrument  on  any  sale  or  mortgage  of  a  rever- 
sionary interest  in  personalty,  in  order  to  prevent  any  subsequent 
purchaser  or  mortgagee  gaining  priority  by  giving  a  prior  notice  to 
the  trustees. 
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Pbboedmiit 
CXO. 

HOnCE  BT 
FUB0BA8EB  OF 
BEYESSIONABT 

DITSBEST. 


of  - — ,  19 — I  and  expressed  to  be  made  between  [^parties], 
all  that  the  one  equal  undivided  fifth  part  or  share  of  the 
said  D.  B.,  one  of  the  children  of  A.  B.,  of,  &a,  and  G.  B. 

his   wife,  in  the   sum  of    £ ,  Two-and-a-half   per 

Cent.  Consolidated  Stock,  now  standing  in  your  names,  as 
trustees  of  the  settlement  made  upon  the  marriage  of  the 
said  A.  B.  and  C.  B.,  was  assigned  by  the  said  D.  B. 
to  me,  my  executors,  administrators,  and  assigns  abso- 
lutely (a),  subject  to  the  successive  life  interests  therem 

of  the  said  A.   B.   and  C.   B.    Dated  this  day 

of ,  19-. 

To  C.  D.  and  E.  P.  [trustees'l. 


FBE0BDB2VT 

CXCI. 

HOnCB  BT 
X0BT0A0EE8 
OF  mTEMTIOir 
TO  BXSB0I8B 

FOWSB  OF 
8AIJI. 


CXCI. 

Notice  to  Mortoaoor  bt/  Survivino  Mortgagees  tciih 
Power  (>/*Sale,  of  intention  to  exercise  Power  ^Salb 
f/fl// Principal  Money  and  Interest  w  not  paid  by  a 
giren  day. 

We,  a.  B.,  of,  &c.,  and  C.  D.,  of,  &c.,  as  the  surviving 

mortgagees  imder  an  indenture  dated  the  day  of 

,  18 — ,  and  expressed  to  be  made  between  [^parties], 

hereby  require  you  to  pay  off  the  principal  money  and 
interest  thereby  secured,  and  our  costs,  on  or  before  the 

day  of ,  19 —  [a  day  not  less  than calendar 

months  from  the  service  of  the  notice^  according  to  the  time 
required^  and  we  hereby  give  you  notice  that,  unless  all 
the  said  principal  money,  interest,  and  costs  are  paid  on 
or  before  that  day,  we  shall  sell  the  hereditaments  and 
premises  comprised  in    the   said   indenture    under   the 

(a)  This  form  can  be  adapted  to  the  case  of  a  mortgage.    See 
Precedent  OXOI.,  infra. 
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power  of  sale  therein  contained  [or  by  statute  implied]. 

Dated  the day  of ,  19—. 

To  E.  F.  [mortgagor']. 


CXCII.     ' 

Notice  bj/  a  Second  Mortgagee  to  a  First  Mortgagee. 

Ij  THE  UNDERSIGNED,  A.  B.,  of,  &c.  \_second  mortgagee'], 
hereby  give  you  notice  that  by  an  indenture  dated  the 

day  of ,  19 — ,  and  expressed  to  be  made  between 

[parties],  the  hereditaments  and  premises  situate  in  the 
parish  of ,  in  the  county  of ,  and  now  in  mort- 
gage to  you,  were  conveyed  and  assured  imto  and  to  the 
use  of  me,  my  heirs  and  assigns  [by  way  of  mortgage 
for  securing  the  sum  of  £ and  interest  (a)]  sub- 
ject to  your  mortgage  thereon.     Dated  the  day 

of ,  19—. 

To  0.  D.  [first  mortgagee]. 


Pbsoedent 
CXCI. 

NOnOB  BT 
XOBTOAOHES 
OF  DITBBTIOM' 
T0EXEBCI8B 

FOWBB  OF 
BALB. 


Fbbobdebt 
CXOII. 

NOnCBBY 

8E00NDTO 

FIB8T 

XOBTOAOBB. 


(a)  This  form  can  be  adapted  to  the  case  of  the  purchase  of  an 
equity  of  redemptioxi,  by  substituting  the  words  "  for  ever  '*  for 
those  between  brackets. 


i.P. 
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APPENDIX  L 


B  &  9  VIOT.  a  106  (o).  8  &  9  ViOT. 

a  106. 
Air  ACT  TO  AMEND  THE  LAW  OF  BBAL  FBOPEETY.  

IBoyal  A$seni,  4ith  August,  1845.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  adyioe  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same  as  follows ;  (that  is  to  say), 

BBPEAL  OP  THE  ACT  1  &B  VIOT.  0.  76. 

1.  That  80  much  of  an  Ad  passed  in  the  last  session  of  Parliament,  Bepeal  of  so 
intituled  **An  Act  to  simplify  the  transfer  of  Property,**  as  enacted,  mpoh  of  7  &  8 
thctt,  after  the  time  at  which  that  Act  should  come  into  operation,  no  aiJ^iiahee   *  ** 
estate  in  land  should  be  created  by  way  of  contingent  remainder;  hut  contingent 
tTiat  every  estate,  which,  before  that  time,  would  have  taken  effect  as  a  raouunders,  as 
contingent  remainder,  should  take  effect  {if  in  a  vnll  or  codicil)  as  an  meooement. 
executory  devise,  and  {if  in  a  deed)  as  an  executory  estate  of  the  same 
nature,  and  having  the  same  properties,  as  an  executory  devise;  and 
that  contingent  remainders  existing  under  deeds,  wills,  or  instruments, 
executed  or  made  before  the  time  when  that  Act  should  come  into 
operation,  should  not  fail,  or  be  destroyed  or  barred,  merely  by  reason  of 
the  destruction  or  merger  of  any  preceding  estcUe,  or  its  determination  by 
any  other  means  than  the  natural  effluxion  of  the  time  of  stich  preceding 
estate,  or  some  event  on  which  it  was  in  its  creation  limited  to  determine, 
shaU  be  and  is  hereby  repealed,  as  from  the  time  of  the  commencement 

and  taking  effect  thereof:  and  tliat  the  residue  of  the  said  Act  shall  be  And  theresi- 

dne  as  from 

(a)  See  obseryationB  on  this  Act,  pp.  1—17,  supra.    The  words  of  the  *' 

Act  printed  in  italics  have,  except  where  otherwise  stated,  been  repealed 
by  the  Statute  Law  Berision  Act,  1891 . 

46(2) 
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8  &  9  Vict,     and  is  hereby  repedUdf  as  from  the  first  day  of  Octohert  one  thotuand 
0.  106.         ^j^i  hundred  and  forty-five  (a). 

COBPOBEAL  HEREDITAICEKTS  TO  LIE  IS  GSAKT. 

The  imme-  2.  That,  after  the  said  first  day  of  October,  one  thousand  eight 

diate  freehold  j^ui^jred  and  forty-five,  all  corporeal  tenements  and  hereditainents 

tenemlents  to     ^^^i  ^  regards  tlie  conveyance  of  the  immediate  freehold  thereof, 

lie  in  mnt       be  deemed  to  lie  in  grant  as  well  as  in  livery ;  and  that  every  deed 

M  well  as  m     x^Jiich^  by  force  only  of  this  enactment,  shall  be  effectual  as  a  grant,  skaU 

Stamp  duty      ^  chargeable  with  the  stamp  duty  with  which  the  same  deed  would  ham 

on  grants  been  chargeable  in  case  the  same  had  been  a  release,  founded  on  a  lease 

^*^^°  •  or  bargain  and  sale  for  a  year,  and  also  with  the  same  stamp  duty 

{exclusive  of  progressive  duty)  with  which  such  lease  or  bargain  and  sale 

for  a  year  would  have  been  chargeable  (6). 

FEOFFMENTS,  ETC.,  TO  BE  BY  DEED. 

Feoffments,  8.  That  a  feoffment,  made  after  the  said  first  day  of  October, 

jjarfations,  ex-  ^j^^  thousand  eight  hundred  and  forty-five,  other  than  a  feoffment 
leases,  assign-  ii^^o  under  a  custom  by  an  infant,  shall  be  void  at  law  unless 
ments,  and       evidenced  by  deed ;  and  that  a  partition,  and  an  exchange,  of  any 
reoSred^  b-  ^^'^^^^^'^^  ^^  hereditaments,  not  being  copyhold,  and  a  lease,  re- 
ject to  certain  quired  by  law  to  be  in  writing,  of  any  tenements  or  hereditaments, 
exceptions)  to  and  an  assignment  of  a  chattel  interest,  not  being  copyhold,  in  any 
®   ^    ®®^       tenementsorhereditaments,  and  a  surrender  in  writing  of  an  interMt 
in  any  tenements  or  hereditaments,  not  being  a  copyhold  interest, 
and  not  being  an  interest  which  might  by  law  have  been  created 
without  writing,  made  after  the  said  first  day  of  October,  one 
thousand  eight  hundred  and  forty- five,  shall  also  be  void  at  law, 
unless  made  by  deed ;  Provided  always,  that  the  said  enactment,  so 
far  as  the  same  relates  to  a  release  or  a  surrender,  shall  not  extend 
to  Ireland  (c). 

FEOFFMENTS,  ETC. ,  NOT  TO  OPEEATE  BY  WBONO  AND  THE  IMPUSD 
EFFECT  OF  CERTAIN  WORDS  ABOLISHED. 

Feoffments  4.  That  a  feoffment,  made  after  the  said  first  day  of  October,  one 

not  to  operate  thousand  eight  hundred  and  forty-five,  shall  not  have  any  tortions 
exchanges  or  operation ;  and  that  an  exchange,  or  a  partition,  of  any  tenements 
partitions  to  or  hereditaments,  made  by  deed,  executed  after  the  said  first  day  ol 
"'^PJy  .*^y  October,  one  thousand  eight  hundred  and  forty-five,  shall  not  imply 
**  give  "  and  ^^^^y  condition  in  law ;  and  that  the  word  **give  "  or  the  word  "grant," 
** grant"  any 

oovenant.  (a)  This  section  has  been  repealed  hy  the  Statute  Law  Bevisian  Act,  1 875. 

\b)  The  latter  part  of  the  section  was  rcnpealed  by  13  &  14  Vict,  c  97,  s.  6. 

\e)  This  section,  so  far  as  it  refers  to  the  relation  of  landlozd  and  tenant 

in  Ireland,  has  been  repealed,  save  so  far  as  it  relates  to  fieoffmeDta^ 

partitioDS,  and  exchanges,  by  23  &  24  Vict.  c.  164,  s.  104. 
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in  a  deed  executed  after  the  same  day,  shall  not  imply  any  covenant  &  &  9  Vict. 

in  law,  in  respect  of  any  tenements  or  hereditaments,  except  so  far  o;  106. 

as  the  word  "give"  or  the  word  "grant"  may,  by  force  of  any  Apt  """ 
of  Parliament,  imply  a  covenant. 

INDEJNTUKES. 

5.  That,  under  an  indenture,  executed  after  the  first  day  of  Strangersmay 
October,  one  thousand  eight  hundred  and  forty-five,  an  immediate  **^®  immo- 
estate  or  interest  in  any  tenements  or  hereditaments,  and  the  benefit  ^^  indenture  • 
of  a  condition  or  covenant  respecting  any  tenements  or  hereditaments,  and  a  deed 
may  be  taken,  although  the  taker  thereof  be  not  named  a  party  to  purporting  to 
the  same  indenture;  also,  that  a  deed,  executed  after  the  said  first  ^^^^^  ^^ 
day  of  October,  one  thousand  eight  hundred  and  forty-five,  pur-  take  effect 
porting  to  be  an  indenture,  shall  have  the  effect  of  an  indenture,  *®  ^^' 
although  not  actually  indented. 

CONVEYANCE  OF  CONTINGENT  INTEEEST8. 

6.  That,  after  the  first  day  of  October,  one  thousand  eight  Contingent 
hundred  and  forty-five,  a  contingent,  an  executory,  and  a  future  ^^^  other  like 
interest,  and  a  possibility  coupled  with  an  interest,  in  any  tenements  rijfhtsof'entrv 
or  hereditaments,  of  any  tenure,  whether  the  object  of  the  gift  or  made  aUen- 
limitation  of  such  interest  or  possibility  be  or  be  not  ascertained,  also  *^^?  ^y  ^®®^» 
a  right  of  entry,  whether  immediate  or  future,  and  whether  vested  [jj^- 

or  contingent,  into  or  upon  any  tenements  or  hereditaments  in 
England,  of  any  tenure,  may  be  disposed  of  by  deed ;  but  that  no 
such  disposition  shall,  by  force  only  of  this  Act,  defeat  or  enlarge  an 
estate  tail ;  and  that  every  such  disposition  by  a  married  woman  — ancl,  as  re- 
shall  be  made  conformably  to  the  provisions  i*elative  to  dispositions  fiT^rds  mamed 
V  -J  ^        A   X  J  •     XT-     J.T--  J       J  *     ^.1.  women  en- 

by  mamed  women,  of  an  Act  passed  m  the  third  and  fourth  years  joining  con- 

of  the  reign  of  his  late  Majesty  King  William  the  Fourth,  intituled  formity  to 
"An  Act  for  the  Abolition  of  Finos  and  Eecoveries,  and  for  the  ^  ^^     d^i  & 
Substitution  of  more  simple  Modes  of  Assurance,"  or,  in  Ireland,  of  6  W.^  c.  92. 
an  Act  passed  in  the  fourth  and  fifth  years  of  the  reign  of  his  said 
late  Majesty,  intituled  "An  Act  for  the  Abolition  of  Fines  and 
Becoveries,  and  for  the  Substitution  of  more  simple  Modes  of 
Aflguranc©  in  Ireland." 

DISCLAIMEB  BY  MAUTirRT)  WOMEN. 

7.  TJiat,  after  the  first  day  of  October,  one  thousand  eight  Capacity  of 
hundred  and  forty-five,  an  estate  or  interest  in  any  tenements  or  n^^nned 
hereditaments  in  England,  of  any  tenure,  may  be  disclaimed  by  a  disclaim 
married  woman  by  deed ;  and  that  every  such  disclaimer  shall  be  estates  or  in- 
made  conformably  to  the  said  provisions  of  the  said  Act  for  the  ^^^^^^  by 

__  deed  extended 

Abolition  of  Fines  and  Eecoveries,  and  for  the  substitution  of  more  ^  England. 

simple  modes  of  Assurance. 
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8  &  9  Vior. 
0.  106. 

GontingBiit 
remainders 
protected,  as 
rrom  Slat 
Deo.,  1844, 
agfainst  the 
premature 
nilureof  a 
preceding 


WHenthe 
reyersion  on  a 
lease  is  gone, 
the  next  estate 
to  be  deemed 
the  reversion. 


FBOTECfnOH  OP  CX)irnNOBNT  TnmrATTfPKBB. 

8.  Thai  a  oontingent  zemainder,  existing  at  any  time  after  the 
thirty-first  day  of  December,  one  thousand  eight  hundred  and  forty- 
four,  shall  be,  and,  if  created  before  the  passing  of  this  Act,  shall 
be  deemed  to  have  been,  capable  of  taking  effect,  notwithstanding 
the  determination,  by  forfeiture,  surrender  or  merger,  of  any  pre- 
ceding estate  of  freehold,  in  the  same  manner,  in  all  respects,  as  if 
such  determination  had  not  happened. 

REVEKSIONS  OK  LEASES. 

9.  That,  when  the  reversion  expectant  on  a  lease,  made  either 
before  or  after  the  passing  of  this  Act,  of  any  tenements  or  heredita- 
ments, of  any  tenure,  shall,  after  the  said  first  day  of  October,  one 
thousand  eight  hundred  and  forty-five,  be  surrendered  or  meige,  the 
estate  which  shall  for  the  time  being  confer  as  against  the  tenant 
under  the  same  lease  the  next  vested  right  to  the  same  tenements  or 
hereditaments,  shall,  to  the  extent  and  for  the  purpose  of  preserving 
such  incidents  to,  and  obligations  on,  the  same  reversion,  as,  but  for 
the  surrender  or  merger  thereof,  would  have  subsisted,  be  deemed 
the  reversion  expectant  on  the  same  lease. 


Act  not  to 
extend  to 
Scotland. 


SCOTLAND. 

10.  TAoe  this  Act  shall  not  extend  to  Sootlaad. 
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37  &  38  VICT.  c.  78.  37  &  38  Vior* 

0.  78. 

AN  ACT  TO  AMEND  THE  LAW  OP  VENDOR  AND  PUKCHA8ER,  AND  

FUBTHER  TO  SIMPLIFY  TITLE  TO  LAND  (a). 

IRoyal  Assent,  1th  August,  1874.] 

Whereas  it  is  expedient  to  facilitate  the  transfer  of  land  by 
means  of  certain  amendinents  in  the  law  of  vendor  and  purchaser : 

Be  it  enacted  by  the  Queen^s  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  avihority  of  the 
same  as  follows: 

1.  In  the  completioii  of  any  contract  of  sale  of  land  made  after  Forty  years 
the  thirty-first  day  of  December,  one  thousand  eight  hundred  and  substituted 
seventy 'four,  and  subject  to  any  stipulation  to  the  contrary  in  the  ^  the  root 
contract,  forty  years  shall  be  substituted  as  the  period  of  commence-  of  title, 
ment  of  title  which  a  purchaser  may  require  in  place  of  sixty 

years,  the  present  period  of  such  commencement;  nevertheless 
earlier  title  than  forty  years  may  be  required  in  cases  similar 
to  those  in  which  earlier  title  than  sixty  years  may  now  be 
required  (&). 

2.  In  the  completion  of  any  such  contract  as  aforesaid,  and  Boles  for 
subject  to  any  stipulation  to  the  contrary  in  the  contract,  the  "^ff-    ^^ 

(a)  The  portions  of  the  Act  printed  in  italios  have  been  repealed,  except 
where  otherwise  stated,  by  the  Statute  LawBevision  (No.  2)  Act,  1893. 

(b)  Under  this  concluding*  dause  the  title  to  adyowsons  must  still  be 
carried  back  for  100  years,  and  the  deed  creating  a  term,  however  ancient, 
will  still  be  the  proper  commencement  of  title  thereto  (Trend  v.  Buckley, 
L.  B.  5  Q.  B.  213),  ^ough  in  the  latter  case  the  subsequent  title  need 
not  now  be  carried  back  for  more  than  forty  years.  See  Williamt  y. 
Spargo,  W.  N.  1893,  100  (a  case  arising  upon  the  sale  of  a  term).  As  to 
the  commencement  of  title  which  can  now  be  required  in  yarious  oases, 
see  Dart,  V.  &  P.,  6th  ed.,  pp.  334  et  seq.  A  purchaser  who  agrees  to 
accept  a  title  of  less  than  forty  years  has  constructiye  notice  of  that 
whidi  he  would  actually  haye  known  if  he  had  required  and  investigated 
a  forty  years*  title.  Be  Cox  and  NeveU  Contract,  [1891]  2  Ch.  109,  at 
p.  118. 
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37  &  38  Vict,  obligations  and  lights  of  vendor  and  purchaser  shall  be  regulated 

0.  78.         }yj  the  following  roles ;  that  is  to  say : 
and  rights  of        I'irst.    Under  a  contract  to  grant  or  assign  a  term  of  years, 
yendor  and  whether  derived  or  to  be  derived  out  of  a  freehold  or  lease- 

purchaser.  j^^i^  estate,  the  intended  lessee  or  assign  shall  not  be  enlitied 

to  call  for  the  title  to  the  freehold  (a). 
Second.    Becitals,  statements,  and  descriptions  of  facts,  matters, 
and  parties  contained  in  deeds,  instruments,  Acts  of  Pariia- 
ment,  or  statutory  declarations,  twenty  years  old  at  ihe  date 
of  the  contract,  shall,  unless  and  except  so  far  as  they  shall  be 
proved  to  be  inaccurate,  be  taken  to  be  sufficient  evidence  of 
the  truth  of  such  facts,  matters,  and  descriptions  (6). 
Third.    The  inability  of  the  vendor  to  furnish  the  purchaser  with 
a  legal  covenant  to  produce  and  furnish  copies  of  docomeats 
of  title  shall  not  be  an  objection  to  title  in  case  the  purchaser 
will,  on  the  completion  of  the  contract,  have  an  equitable  right 
to  the  production  of  such  documents. 
Pourth.    Such  covenants  for  production  as  the  purchaser  can  and 
shall  reqidre  shall  be  furnished  at  his  expense,  and  the  vendor 
shall  bear  the  expense  of  perusal  and  execution  on  behalf  of 
and  by  himself,  and  on  behalf  of  and  by  necessary  partiee 
other  than  the  purchaser. 
Pifth.    Where  the  vendor  retains  any  part  of  an  estate  to  whidi 
any  documents  of  title  relate  he  shall  be  entitled  to  retain  sodi 
documents  (c). 
[8.  Trustees  who  are  either  vendors  or  purchasers  may  sell  or  htif 
without  excluding  the  application  of  the  second  section  of  this  Act  {d). 

(a)  See  Jones  v.  JFatts,  43  Gh.  D.  574.  It  should  be  observed  thatthii 
rule  has  not  affected  the  dootr^e  that  a  lessee  has  oonstruotive  notice  of 
his  lessor^s  title  {Patman  v.  Sarland,  17  Oh.  D.  353).  See  in  connectkm 
with  this  rule,  Conv.  Act,  1881  (App.  IV.,  infra),  s.  3  (I)  and  s.  13  (I), 
and  Trustee  Act,  1893  (App.  XV.,  infra),  s.  15.  And  see  Clayton  t.  Letd, 
41  Ch.  D.  103.  In  He  Pursell  and  DeakinU  Contract,  W.  N.  1893,  152, 
where  the  contract  provided  that  the  lessor  should  deliver  an  abstract  of 
his  title,  it  was  held  that  this  was  a  "  stipulation  to  the  oontiary  *'  which 
entirely  excluded  the  operation  of  this  section. 

{b)  See  Bolton  v.  London  School  Board,  7  Ch.  D.  766  (which  ia  of 
doubtful  authority^,  and  Me  Marsh  and  Earl  Granville,  24  Ch.  D.  11. 
The  rule  is  confined  to  reoitab  of  facts,  and  does  not  extend  to  recitals 
of  instruments. 

{c)  See,  as  to  the  expense  of  furnishing  attested  copies  of  deeds  retained 
by  Mie  vendor,  sect.  3  (6)  of  the  Conv.  Act,  1881  (App.  TV.,  infra),  and 
Dart,  V.  &  P.,  6th  ed.,  p.  160.  Rule  6  applies  only  to  land  (including 
leaseholds),  and  accordingly  where  documents  of  title  relate  to  pcponal 
estate  as  well  as  to  land,  a  vendor  of  the  land  only  cannot  retain  the 
documents  under  this  rule :  Se  Williams  and  Duchess  of  2feu?eastlis 
Contract,  [1897]  2  Ch.  144. 

(d)  This  section  has  been  repealed  and  re-enacted  in  sect.  15  of  the 
Trustee  Act,  1893  (App.  XV.,  infra). 
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4.  T%«  legal  personal  representative  of  a  mortgagee  of  a  freehold  87  &  38  Vior. 
estate,  or  of  a  copyhold  estate  to  which  the  mortgagee  shall  have  been         o.  78. 
admitted,  may,  on  payment  of  all  sums  secured  by  the  mortgage,  convey 

or  surrender  the  mortgaged  estate,  whether  the  mortgage  be  in  form  an 
assurance  subject  to  redemption,  or  an  assurance  upon  trust  (a). 

5.  Upon  the  death  of  a  bare  trustee  of  any  corporeal  or  incorporeal 
hereditament  of  which  such  trustee  was  seised  in  fee  simple,  such  heredita^ 
ment  shall  vest  like  a  chattel  real  in  the  legal  personal  representative 
from  time  to  time  of  such  trustee  {b), 

6.  WTien  any  freehold  or  copyhold  hereditament  shall  be  vested  in  a 
married  woman  as  a  bare  trustee,  she  may  convey  or  surrender  the 
same  as  if  she  were  a  feme  sole  (c).] 

[7.  This  section,  whereby  protection  and  priority  by  legal  estates  and 
tacking  was  not  to  be  allowed  after  the  commencement  of  the  Act,  is  not 
given  here,  as  it  has  by  sect,  129  of  the  Land  Transfer  Act,  1875, 
been  repealed,  as  to  England  ab  initio,  except  as  to  anything  duly  done 
thereunder  before  the  commencement  of  that  Act  [d),  and  as  to  Ireland 
by  sect.  73  of  the  Conv,  Act,  1881  [App.  IV.,  infra)."} 

8.  Where  the  will  of  a  testator  devising  land  in  Middlesex  or  Non-registra- 
Yorkshire  has  not  been  registered  within  the  period  allowed  by  law  tion  of  will  in 
in  that  behalf,  an  assurance  of  such  land  to  a  purchaser  or  mortgagee  «l     oM^in 
by  the  devisee  or  by  some  one  deriving  title  under  him  shall,  if  oertain  cases, 
registered  before,  take  precedence  of  and  prevail  over  any  assurance 

from  the  testator's  heir-at-law. 

9.  A  vendor  or  purchaser  of  real  or  leasehold  estate  in  England,  Vendor  or 
or  their  representatives  respectively,  may  at  any  time  or  times  and  pnpchaaer 
from  time  to  time  apply  in  a  summary  way  to  a  judge  of  the  Court  ™*y  obtain 
of  Chancery  in  England  in  chambers,  in  respect  of  any  requisitions  judge  in 

(a)  Repealed  by  sect.  30  of  the  Oonv.  Act,  1881  (App.  IV.,  infra).  As 
to  deaths  after  Slat  Deoember,  1881,  see  supra,  pp.  49  et  seq. 

{b)  This  section  was  repealed  as  to  England  by  sect.  48  of  the  Land 
Transfer  Act,  1876  (38  &  39  Vict.  o.  87),  except  as  to  anything  done 
thereunder  before  tiie  commencement  of  that  Act  (let  January,  1876), 
and  instead  thereof  it  was  enacted  **  that  upon  the  death  of  a  bare  trustee 
intestate  as  to  any  corporeal  or  incorporeal  hereditament  Of  which  such 
trustee  was  seized  in  fee  simple,  such  hereditament  shall  vest  like  a 
chattel  real  in  the  legal  personal  representative  from  time  to  time  of  such 
trustee,*'  but  such  enactment  was  not  to  apply  to  lands  reg^tered  under 
that  Act.  The  last- mentioned  section  is  repealed  by  sect.  30  of  the  Conv. 
Act,  1881,  which  also  (by  sect.  73)  repeals  the  section  in  the  text  as  to  > 

Ireland,  as  regards  deaths  after  the  31st  December,*  1881.  See  also  supra, 
p.  49  ;  and,  as  to  the  meaning  of  the  words  "  bare  trustee,"  Be  JDoewra, 
ubi  infra,  and  Be  Cunningham  and  Fray  ling,  [1891]  2  Ch.  567. 

(e)  See  Re  Docwra,  Doctvra  v.  Faith,  29  Ch.  D.  693.  This  section  has 
heea  repealed  and  re-enacted  in  sect.  16  of  the  Trustee  Act,  1893  (App. 
XV..  infra). 

(rf)  See  per  Baggallay,  L.  J.,  in  Bobinson  v.  Trevor,  12  Q.  B.  D.  423, 
at  pp.  432,  433. 


Digitized  by 


Google 


730  APPENDIX  U. 

37  &  38  Yior.  or  objectioiis,  or  any  daim  for  oompensation,  or  any  otiier  qneetioii 
0.  78.  arising  out  of  or  connected  with  the  contract  (not  being  a  question 
chambers  as  to  ^^octing  the  existence  or  validity  of  the  contract),  and  the  judge 
requisitions  or  shall  make  such  order  upon  the  application  as  to  him  shall  appear 
objeotions,  or  jxiat^  and  shall  order  how  and  by  whom  all  or  any  of  the  costs  of 
^  pe        on,  ^^^  incident  to  the  application  shall  be  borne  and  paid  (o). 

A  vendor  or  purchaser  of  real  or  leasehold  estate  in  Ireland,  or 
their  representatives  respectively,  may  in  like  manner  and  for  the 
same  purpose  apply  to  a  judge  of  the  Court  of  Chancery  in  Ireland, 
and  the  judge  shall  make  such  order  upon  the  application  as  to  him 
shall  appear  just,  and  shall  order  how  and  by  whom  all  or  anj  of 
the  costs  of  and  incident  to  the  application  shall  be  borne  and 
paid  (6). 
Extent  of  10.  This  Act  shall  not  apply  to  Scotland,  and  may  be  dted  as 

^^'  the  Vendor  and  Purchaser  Act,  1874. 

(a)  On  such  an  application  the  parties  are  in  the  same  podtion,  as  to 
the  evidence  admissible,  &g.,  as  they  would  have  been  on  a  reference  u 
to  title  in  an  action  for  specific  performance :  Jie  BurroHyhs,  Lynn  and 
iSextm,  6  Ch.  D.  601.  In  exercising  this  jurisdiction  the  Cour^  can  not 
only  decide  the  question  submitted,  but  direct  to  be  done  whatever  msj 
be  the  natural  consequences  of  the  decision,  e.g.y  rescind  the  oontrael, 
and  order  return  of  the  deposit  with  interest,  and  costs  of  investigatiiig 
the  title,  2te  Hargreaves  and  Thompson's  Contract^  32  Ch.  D.  454 ;  JU 
Arbib  attd  Class's  Cmitract,  [1891]  1  Ch.  601 ;  Re  Walker-  and  Oaksh^Cs 
Contract^  [1901]  2  Ch.  383,  where  the  summons  was  the  vendor's.  Where 
the  only  question  raised  involves  the  validity  of  the  contract  in  ite  incep- 
tion, there  is  no  jurisdiction  to  decide  it  on  a  summons  under  this 
section ;  but  incidental  questions  arising  on  the  contract  may  be  so 
decided,  notwithstanding  that  the  contract  may  possibly  in  the  remit 
prove  to  be  invalid  or  unenforceable :  Me  Davis  and  Caveg,  40  Ch.  D.  601 ; 
Me  Wallis  and  Barnard's  Contract,  [1899]  2  Ch.  515  ;  Be  Hughes  (md 
Ashley's  Contract,  [1900]  2  Ch.  595.  The  validity  of  a  notice  to  resciDd 
may  be  determined  under  the  section,  Be  Dames  and  Wood,  29  Ch.  D.  6i6 ; 
Be  Jackson  and  7Foodbum*8  Contract,  37  Ch.  D.  44.  Questions  not  con- 
cerning the  purchaser  cannot  be  decided :  see  Be  Tippett  €md  Kewbouid's 
Contract,  37  Ch.  D.  444. 

{b)  It  has  been  held  in  Drapers'  Company  v.  IPCohh,  1  L.  R.  (Irdaad) 
13,  that  each  court  can  order  service  of  a  summons  under  this  section  on 
a  party  out  of  its  jurisdiction. 
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40  &  41  VICT.  0.  33  (a).  40  &  41  ViOT. 

0. 38. 

AK  AOT  TO  AMEND  THE  LAW  AS  TO  OOmiNGEirr  BEMAIin)EES.  

IRoyal  Assenty  2nd  August,  1877.] 

Be  it  enaoted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same  as  follows : 

1.  Every  contingent  remainder  created  by  any  instrument  exe-  Cases  in 
cuted  after  the  passing  of  this  Act,  or  by  any  will  or  codicil  revived  which  Con- 
or republished  by  any  will  or  codicil  executed  after  that  date,  in  ^S^dera 
tenements  or  hereditaments  of  any  tenure,  which  would  have  been  capable  of 
valid  as  a  springing  or  shifting  use,  or  executory  devise  or  other  taking  effect, 
limitation,  had  it  not  had  a  sufficient  estate  to  support  it  as  a 
contingent  remainder,  shall,  in  the  event  of  the  particular  estate 
determining  before  the  contingent  remainder  vests,  be  capable  of 
taking  effect  in  all  respects  as  if  the  contingent  remainder  had 
originally  been  created  as  a  springing  or  shifting  use  or  executory 
defvise  or  other  executory  limitation  {b), 

(ai  See  remarks  on  this  Aot  at  p.  15,  tupra. 

{bj  It  has  been  saggested  on  nigh  authority  that  this  Aot  does  not 
apply  to  the  class  of  cases  (of  which  Braekenhury  v.  Oibbons,  2  Ch.  D. 
417,  was  treated  as  an  instance,  and  the  authority  of  which  was  acknow- 
ledged in  Me  Leehmer$  and  Lloyd,  18  Ch.  D.  624,  and  by  implication,  in 
Miles  V.  Jarvisy  24  Ch.  D.  663,  and  cp.  Blaekman  v.  Fynh,  [1892]  3  Ch. 
209),  where  a  lesal  remainder  is  limited  to  the  members  of  a  class  who 
fnlnl  a  specified  condition,  e,g,y  the  attaining  a  given  age,  and  where 
some  members  of  the  class  fulfil  such  condition  at  the  time  of  the 
determination  of  the  particular  estate,  in  which  cases,  if  not  coming 
within  the  Act,  the  remainder  would  vest  in  such  members  of  the 
claas  only,  to  the  exdasioa  ci  any  other  members  who  mi^ht  sub- 
sequently fulfil  the  condition.  See  the  observations  by  the  late  Mr.  . 
Jo«hua  Williams,  Q.C.,  on  this  Act,  in  Appendix  B.  to  his  work  on  the 
Seisin  of  the  Freehold,  and  the  letters  mmi  himself  and  Mr.  A.  P. 
Whateley,  and  from  the  late  Mr.  Oeorge  Sweet  (who  maintained  the 
contrary  view) ,  in  the  Solicitors*  Journal  of  1878.  It  would  be  imprudent 
to  adopt  such  a  mode  of  limitation  till  the  point  has  received  judicial 
decision,  though  it  seems  most  probable  to  the  editors  that  the  decision 
will  be  in  favour  of  the  wider  construction,  making  the  Aot  applicable  to 
such  cases,  and  in  effect  it  seems  to  have  been  so  determined  in  Symee 
V.  Symety  [1896]  1  Ch.  272.    See  also  120  Wriyhtson,  [1904]  2  Ch.  96. 
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44  &  46  ViOT.  44  &  45  VIOT.  C.  41  (a). 

0. 41.  ^ 

AN   AOT   POB    SIMPLIFYING    AND     IMPEOVINO    THB    FBACTICS  OF 

OONVBYANOINO ;  AND  FOR  VESTING  IN  TEU8TKES,   M0RT0AG1E3, 

AND  OTHERS  YARIOTTS  POWERS  COMMONLY  CONFERRED  BY  FBO- 

YISIONS  INSERTED   IN  SETTLEMENTS,  MORTGAGES,    WILLS,   ISD 

OTHER   INSTRUMENTS;  AND    FOR   AMENDING    IN  TARIOnS  FA£- 

TIOULARS  THE  LAW  OF  PROPERTY ;  AND  FOR  OTHER  PURPOSES. 

IBoyal  Assent,  22nd  August,  1881.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

PmSLDinrABT.  L— PRELIMINARY  (6). 

Short  title ;  !• — (1*)  This  Act  may  be  cited  as  the  Conveyancing  and  Lav  d 

oommence-       Property  Act,  1881  (c). 

men  ;  extent.      ^g.)  This  Act  shall  commence  and  take  effect  from  and  imme- 
diately after  the  thirty-first  day  of  December,  one  thousand  eight 
hundred  and  eighty-one. 
(3.)  This  Act  does  not  extend  to  Scotland. 
2.  In  this  Act — 
Literpreta-  (i.)  Property,  imless  a  contrary  intention  appears,  indndes  real 

and  personal  property,  and  any  estate  or  interest  in  any  property, 
^So.  J^eal  or  personal,  and  any  debt,  and  anything  in  action,  and  anj 

other  right  or  interest, 
(ii.)  Land,  unless  a  contrary  intention  appears,  indndes  land  of 


tion  of 


of  the 


See  the  obsenrstionB  on  this  Act,  tupra,  pp.  18 — 79.    The  poriioiu 
be  Act  printed  in  Italics  have,  except  where  otherwise  stated,  been 
repealed  by  the  Statute  Law  Revision  Act,  1894. 


lb)  See  mpra,  p.  19. 

M~ 


\c)  This  Act  and  the  subsequent  Acts  of  1882  and  1892  may  now  be 
cited  by  the  coUectiye  title  of  the  Gonyeyanoing  Acts,  1881  to  1891 
(Short  Tiaes  Act,  1896,  s.  2.) 
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any  tenure,  and  tenements  and  hereditaments,  corporeal  or  in-  44  &  46  Vior. 
corporeal,  and  houses  and  other  buildings,  also  an  undiTided  share         o.  41. 
in  land: 

(iii.)  In  relation  to  land,  income  includes  rents  and  profits,  and 
possession  includes  receipt  of  income  : 

(iv.)  Manor  includes  lordship,  and  reputed  manor  or  lordship : 

(v.)  Conveyance,  unless  a  contrary  intention  appears,  includes 
assignment,  appointment,  lease,  setiiement,  and  other  assurance, 
and  covenant  to  surrender,  made  by  deed,  on  a  sale,  mortgage, 
demise,  or  settlement  of  any  property,  or  on  any  other  dealing  with 
or  for  any  property;  and  convey,  unless  a  contrary  intention 
appears,  has  a  meaning  corresponding  with  that  of  conveyance : 

(vi.)  Mortgage  includes  any  charge  on  any  property  for  securing 
money  or  money's  worth ;  and  mortgage  money  means  money  or 
money's  worth,  secured  by  a  mortgage ;  and  mortgagor  includes 
any  person  from  time  to  time  deriving  title  under  the  original 
mortgagor,  or  entitled  to  redeem  a  mortgage  according  to  his  estate, 
interest,  or  right,  in  the  mortgaged  property  (a);  and  mortgagee 
includes  any  person  from  time  to  time  deriving  title  under  the 
original  mortgagee ;  and  mortgagee  in  possession  is,  for  the  purposes 
of  this  Act,  a  mortgagee  who,  in  right  of  the  mortgage,  has  entered 
into  and  is  in  possession  of  the  mortgaged  property : 

(vii.)  Incumbrance  includes  a  mortgage  in  fee,  or  for  a  less 
estate,  and  a  trust  for  securing  money,  and  a  lien,  and  a  charge  of 
a  portion,  annuity,  or  other  capital  or  annual  sum;  and  incum- 
brancer has  a  meaning  corresponding  with  that  of  incumbrance, 
and  includes  every  person  entitled  to  the  benefit  of  an  incumbrance, 
or  to  require  payment  or  discharge  thereof : 

(viii.)  Purchaser,  unless  a  contrary  intention  appears,  includes  a 
lessee  or  mortgagee,  and  an  intending  purchaser,  lessee,  or  mort- 
gagee, or  other  person,  who,  for  valuable  consideration,  takes  or 
deals  for  any  property ;  and  purchase,  unless  a  contrary  intention 
appears,  has  a  meaning  corresponding  with  that  of  purchaser;  but 
sale  means  only  a  sale  properly  so  called : 

(ix.)  Eent  includes  yearly  or  other  rent,  toll,  duty,  royalty,  or 
other  reservation,  by  the  acre,  the  ton,  or  otherwise;  and  fine 
includes  premiimi  or  fore-gift ;  and  any  payment,  consideration,  or 
benefit  in  the  nature  of  a  fine,  premium,  or  fore-gift : 

(x.)  Building  purposes  include  the  erecting  and  the  improving 
of,  and  the  adding  to,  and  the  repairing  of  buildings;  and  a 
building  lease  is  a  lease  for  building  purposes  or  purposes  connected 
therewith : 

(a)  See  p.  602,  mpra,  note  (a). 


Digitized  by 


Google 


r34 


APPENDIX  IV. 


44  ft  45  Vior. 
0.41. 


(xi.)  A  mining  lease  is  a  lease  for  mining  pniposee,  that  is,  tiie 
searching  for,  winning,  working,  getting,  making  merohantable, 
carrying  away,  or  disposing  of  mines  and  minerals,  or  pniposes 
connected  therewith,  and  includes  a  grant  or  licence  for  mining 
puiposes: 

(xii.)  Will  includes  codicil : 

(xiii.)  Instrument  includes  deed,  will,  indosure  award,  and  Act 
of  Parliament : 

(xiy.)  Securities  include  stocks,  funds,  and  shares : 

(xv.)  Bankruptcy  includes  liquidation  by  arrangement,  and  anj 
other  act  or  j^oceeding  in  law  haying,  under  any  Act  for  the  time 
being  in  force,  effects  or  results  similar  to  those  of  bankraptcj; 
and  bankrupt  has  a  meaning  corresponding  with  that  of  bankraptcj: 

(xvi.)  Writing  includes  print ;  and  words  referring  to  any  incre- 
ment, copy,  extract,  abstract,  or  other  document  include  any  sodi 
instrument,  copy,  extract,  abstract,  or  other  document  being  in 
writing  or  in  print,  or  partly  in  writing  and  partly  in  print : 

(xvii.)  Person  includes  a  corporation : 

(xviii.)  Her  Majesty's  High  Court  of  Justice  is  referred  to  as  tite 
Court  (a). 


BALBSIBD 

OTHXB 

TRAireAOTIONS. 

Contraeti  fir 

Sale. 
AppHoation  of 
stated  con- 
ditinos  of  sale 
to  all  par- 
chasea  (^). 


n. — Sales  and  other  TRANSAonnoNs. 
ContracUfcT  8aU. 

8. — (1.)  Under  a  contract  to  sell  and  assign  a  term  of  years 
derived  out  of  a  leasehold  interest  in  land,  the  intended  assign 
shall  not  have  the  right  to  call  for  the  title  to  the  leasehold 
reversion. 

(2.)  Where  land  of  copyhold  or  customary  tenure  has  been  con- 
verted into  freehold  by  enfranchisement,  then,  under  a  contract  to 
sell  and  convey  the  freehold,  the  purchaser  shall  not  have  the  right 
to  call  for  the  title  to  make  the  enfranchisement. 

(3.)  A  purchaser  of  any  property  shall  not  require  the  production, 
or  any  abstract  or  copy,  of  any  deed,  will,  or  other  document,  dated 
or  made  before  the  time,  prescribed  by  law,  or  stipulated,  ioi 
commencement  of  the  title,  even  though  the  same  creates  a  power 
subsequently  exercised  by  an  instrument  abst3*acted  in  the  ahstitM^ 
furnished  to  the  purchaser ;  nor  shall  he  require  any  information, 
or  make  any  reqiiisition,  objection,  or  inquiry,  with  respect  to  any 
such  deed,  will,  or  document,  or  the  title  prior  to  that  time,  not- 
withstanding that  any  such  deed,  will,  or  other  document,  or  that 

(a)  The  wordB  in  itaUcs  have  been  repealed  by  the  Statute  Iaw 
Bevision  Act,  1898. 
{b)  See  tuproy  p.  20. 
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prior  title,  is  recited,  covenanted  to  be  produced,  or  noticed ;  and  44  ft  46  Yior. 
he  shall  assume,  unless  the  contrary  appears,  that  the  recitals,  ^'  ^^- 
contained  in  the  abstracted  instruments,  of  any  deed,  will,  or  other 
document,  forming  part  of  that  prior  title,  are  correct,  and  give  all 
the  material  contents  of  the  deed,  will,  or  other  document  so 
recited,  and  that  every  document  so  recited  was  duly  executed  by 
all  necessary  parties,  and  perfected,  if  and  as  required,  by  fine, 
recovery,  acknowledgment,  inrolment,  or  otherwise. 

(4.)  Where  land  sold  is  held  by  lease  (not  including  tmderlease), 
the  purchaser  shall  assimie,  unless  the  contrary  appears,  that  the 
lease  was  duly  granted ;  and,  on  production  of  the  receipt  for  the 
last  payment  due  for  rent  under  the  lease  before  the  date  of  actual 
completion  of  the  purchase,  he  shall  assume,  imless  the  contrary 
appears,  that  all  the  covenants  and  provisions  of  the  lease  have  been 
duly  performed  and  observed  up  to  the  date  of  actual  completion  of 
the  purchase. 

(5.)  Where  land  sold  is  held  by  underlease  the  purchaser  shall 
assume,  unless  the  contrary  appears,  that  the  tmderlease  and  every 
superior  lease  were  duly  granted ;  and,  on  production  of  the  receipt 
for  the  last  payment  due  for  rent  imder  the  underlease  before  the 
date  of  actual  completion  of  the  purchase,  he  shall  assume,  imless 
the  contrary  appears,  that  all  the  covenants  and  provisions  of  the 
tmderlease  have  been  duly  performed  and  observed  up  to  the  date 
of  actual  completion  of  the  purchase,  and  further  that  all  rent  due 
under  every  superior  lease,  and  all  the  covenants  and  provisions  of 
every  superior  lease  have  been  paid  and  duly  performed  and  observed 
up  to  that  date. 

(6.)  On  a  sale  of  any  property,  the  expenses  of  the  production 
and  inspection  of  all  Acts  of  Parliament,  inclosure  awards,  records, 
proceedings  of  courts,  court  rolls,  deeds,  wills,  probates,  letters  of 
administration,  and  other  documents,  not  in  the  vendor's  possession, 
and  the  expenses  of  all  journeys  incidental  to  such  production  or 
inspection,  and  the  expenses  of  searching  for,  procuring,  making, 
verifying,  and  producing  all  certificates,  declarations,  evidences, 
and  information  not  in  the  vendor's  possession,  and  all  attested, 
stamped,  office,  or  other  copies  or  abstracts  of,  or  extracts  from,  any 
Acts  of  Parliament  or  other  documents  aforesaid,  not  in  the  vendor's 
possession,  if  any  such  production,  inspection,  journey,  search, 
procuring,  making,  or  verifying  is  required  by  a  purchaser,  either 
^or  verification  of  the  abstract,  or  for  any  other  purpose,  shall  be 
borne  by  the  purchaser  who  requires  the  same;  and  where  the 
vendor  retains  possession  of  any  document,  the  expenses  of  making 
any  copy  thereof,  attested  or  unattested,  which  a  purchaser  requires 
to  be  delivered  to  him,  shall  be  borne  by  that  purchaser. 
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44  &  '45  Vict.      (7.)  On  a  sale  of  any  property  in  lots,  a  purdiaser  of  two  or  more 
0.  41.         lots,  held  wholly  or  partly  under  the  same  title,  shall  not  have  a 
^"^         right  to  more  than  one  abstract  of  the  common  title,  except  at  his 
own  expense. 

(8.)  This  section  applies  only  to  titles  and  purchasers  on  sales 
properly  so  called,  notwithstanding  any  interpretation  in  this  Act^ 

(9.)  This  section  applies  only  if  and  as  far  as  a  contrary  inten- 
tion is  not  expressed  in  the  contract  of  sale,  and  shall  hare  effect 
subject  to  the  terms  of  the  contract  and  to  the  provisions  therein 
contained. 

(10.)  This  section  applies  only  to  sales  made  after  the  commence- 
ment of  this  Act. 

(11.)  Nothing  in  this  section  shall  be  construed  as  binding  a 
purchaser  to  complete  his  purchase  in  any  case  where,  on  a  contzad 
made  independently  of  this  section,  and  containing  stipulaticms 
similar  to  the  provisions  of  this  section,  or  any  of  them,  spedEe 
performance  of  the  contract  would  not  be  enforced  against  him  by 
the  Court. 
Completion  of  4.-- (1.)  Where  at  the  death  of  any  person  there  is  subsisting  a 
5^°J{^**^®'  contract  enforceable  against  his  heir  or  devisee,  for  the  sale  of  the 
fee  simple  or  other  freehold  interest,  descendible  to  his  heirs  general, 
in  any  land,  his  personal  representatives  shall,  by  virtue  of  this  Act, 
have  power  to  convey  the  land  for  all  the  estate  and  interest  v^cted 
in  him  at  his  death,  in  any  manner  proper  for  giving  effect  to  the 
contract. 

(2.)  A  conveyance  made  under  this  section  shall  not  affect  the 
beneficial  rights  of  any  person  claiming  imder  any  testamentuy 
disposition  or  as  heir  or  next  of  kin  of  a  testator  or  intestate. 

(3.)  This  section  applies  only  in  cases  of  death  after  the  com- 
mencement of  this  Act. 

I>%tekarg$  of  Discharge  of  Incumbrances  on  Sale, 

inewnbroHCCt  

on  iole,  6.— (1.)  Where  land  subject  to  any  incumbrance,  whether  im- 

Provision  by    mediately  payable  or  not,  is  sold  by  the  Court,  or  out  of  Cooit,  tto 

Court  for  Court  may,  if  it  thinlcB  fit,  on  the  application  of  any  party  to  tise 

^?™j^°|^  8*1®>  direct  or  allow  payment  into  Court,  in  case  of  an  annual  som 

therefrom  {b),   charged  on  the  land,  or  of  a  capital  sum  charged  on  a  determinabio 

interest  in  the  land,  of  such  amount  as,  when  invested  in  Gkrvon- 

ment  securities,  the  Court  considers  will  be  sufficient,  by  means  of 

the  dividends  thereof,  to  keep  down  or  otherwise  provide  for  that 

charge,  and  in  any  other  case  of  capital  money  ohaiged  an  the  land, 

of  the  amount  sufficient  to  meet  the  incumbrance  and  any  interert 


death  (a). 


(a)  See  iupra^  p.  23.  {b)  See  M^pro,  p.  24. 
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due  thereon ;  but  in  either  case  there  shall  also  be  paid  into  Court  44  &  45  Vior. 
such  additional  amount  as  the  Court  considers  will  be  sufficient  to  0.  41. 
meet  the  contingency  of  further  costs,  expenses,  and  interest,  and 
any  other  contingency,  except  depreciation  of  investments,  not 
exceeding  one-tenth  part  of  the  original  amount  to  be  paid  in, 
unless  the  Court  for  special  reason  thinks  fit  to  require  a  larger 
additional  amount. 

(2.)  Thereupon,  the  Court  may,  if  it  thinks  fit,  and  either  after 
or  without  any  notice  to  the  incumbrancer,  as  the  Court  thinks  fit, 
declare  the  land  to  be  freed  from  the  incumbrance,  and  make  any 
order  for  conveyance,  or  vesting  order,  proper  for  giving  effect  to 
the  sale,  and  give  directions  for  the  retention  and  investment  of  the 
money  in  Court. 

(3.)  After  notice  served  on  the  persons  interested  in  or  entitled  to 
the  money  or  fund  in  Court,  the  Court  may  direct  payment  or 
transfer  thereof  to  the  persons  entitled  to  receive  or  give  a  discharge 
for  the  same,  and  generally  may  give  directions  respecting  the 
application  or  distribution  of  the  capital  or  income  thereof. 

(4.)  This  section  applies  to  sales  not  completed  at  the  commence- 
ment of  this  Act,  and  to  sales  thereafter  made. 

General  Words, 

6. — (1.)  A  conveyance  of  land  shall  be  deemed  to  include,  and        General 
shall  by  virtue  of  this  Act  operate  to  convey,  with  the  land,  all        ^^»»' 
buildings,  erections,  fixtures,  commons,  hedges,  ditches,  fences,  General  words 
ways,  waters,  watercourses,  liberties,  privileges,  easements,  rights,  ances  of  land 
and  advantages  whatsoever,  appertaining  or  reputed  to  appertain  to  buildings,  or 
the  land,  or  any  part  thereof,  or  at  the  time  of  conveyance  demised,  °""^^'  W* 
occupied,  or  enjoyed  with,  or  reputed  or  known  as  part  or  parcel 
of,  or  appurtenant  to  the  land  or  any  part  thereof. 

(2.)  A  conveyance  of  land,  having  houses  or  other  buildings 
thereon,  shall  be  deemed  to  include  and  shall  by  virtue  of  this  Act, 
operate  to  convey,  with  the  land,  houses,  or  other  buildings,  all 
outhouses,  erections,  fixtures,  cellars,  areas,  courts,  courtyards, 
cisterns,  sewers,  gutters,  drains,  ways,  passages,  lights,  water- 
courses, liberties,  privileges,  easements,  rights,  and  advantages 
whatsoever,  appertaining  or  reputed  to  appertain  to  the  land, 
houses,  or  other  buildings  conveyed,  or  any  of  them,  or  any  part 
thereof,  or  at  the  time  of  conveyance  demised,  occupied,  or  enjoyed 
with,  or  reputed  or  known  as  part  or  parcel  of  or  appurtenant  to, 
the  land,  houses,  or  other  buildings  conveyed,  or  any  of  them,  or 
any  part  thereof. 

(a)  See  wpra,  p.  25. 

D. — c.p.  47 
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44  &  45  VzoT.  (3.)  A  oonveyance  of  a  manor  shall  be  deemed  to  indnde  and 
0-  *1-  sliall  by  virtue  of  this  Act  operate  to  convey,  with  the  manor,  all 
"""  pastures,  feedings,  wastes,  warrens,-  commons,  mines,  minerals, 
quarries,  furzes,  trees,  woods,  underwoods,  coppices,  and  the  ground 
and  soil  thereof,  fishings,  fisheries,  fowlings,  courts  leet,  courts 
baron,  and  other  courts,  view  of  frankpledge  and  all  that  to  view  of 
frankpledge  doth  belong,  nulls,  mulctures,  customs,  tolls,  duties, 
reliefs,  heriots,  fines,  sums  of  money,  amerciaments,  waifs,  estrays, 
chief-rents,  quit-rents,  rents-charge,  rents-seek,  rents  of  aasize, 
fee  farm  rents,  services,  royalties,  jurisdictions,  franchises,  libertiea, 
privileges,  easements,  profits,  advantages,  rights,  emoluments,  and 
hereditaments  whatsoever  to  the  manor  appertaining  or  reputed  to 
appertain,  or  at  the  time  of  conveyance  demised,  occupied,  or 
enjoyed  with  the  same,  or  reputed  or  known  as  part,  parcel  or 
member  thereof. 

(4.)  This  section  applies  only  if  and  as  far  as  a  contrary  inten- 
tion is  not  expressed  in  the  conveyance,  and  shall  have  effect 
subject  to  the  terms  of  the  conveyance  and  to  the  provisions  therein 
contained. 

(5.)  This  section  shall  not  be  construed  as  giving  to  any  person 
a  better  title  to  any  property,  right,  or  thing  in  this  section  men- 
tioned than  the  title  which  the  conveyance  gives  to  him  to  the  land 
or  manor  expressed  to  be  conveyed,  or  as  conveying  to  him  any 
property,  right,  or  thing  in  this  section  mentioned,  further  or  other- 
wise than  as  the  same  could  have  been  conveyed  to  him  by  the 
conveying  parties. 

(6.)  This  section  applies  only  to  conveyances  made  after  the 
commencement  of  this  Act. 

CovmumUfor  Covenants  for  TUh. 

title,  7. — (1.)  In  a  conveyance  there  shall,  in  the  several  cases  in  this 

Covenants  for  section  mentioned,  be  deemed  to  be  included,  and  there  shaU  in 
k^l^  ral  those  several  cases,  by  virtue  of  this  Act,  be  implied,  a  covenant  to 
the  effect  in  this  section  stated  by  the  person,  or  by  each  person  who 
conveys,  as  far  as  regards  the  subject-matter  or  share  of  subject- 
matter  expressed  to  be  conveyed  by  him,  with  the  person,  if  one,  to 
whom  the  conveyance  is  made,  or  with  the  persons  jointly,  if  more 
than  one,  to  whom  the  conveyance  is  made  as  joint  tenants,  or  with 
each  of  the  persons,  if  more  than  one,  to  whom  the  conveyance  is 
made  as  tenants  in  common,  that  is  to  say : 
On  convey-  (A.)  In  a  conveyance  for  valuable  consideration,  other  than  a 

S'^^Th^ffi  • 'i^*  mortgage,  the  following  covenant  by  a  person  who  conveys  and  is 
owner.  expressed  to  convey  as  beneficial  owner  (namely) : 

Bight  to  That,  notwithstanding  anything  by  the  person  who  so  conveys,  or 


convey. 


{a)  See  tupra,  pp.  27 — 29. 
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any  one  throngli  whom  he  derives  title,  otherwise  than  by  44  &  46  Vict. 
purchase  for  value,  made,  done,  executed,  or  omitted,  or  know-         o.  41. 
ingly  suffered,  the  person  who  so  conveys,  has,  with  the  con-  ^~" 

currence  of  every  other  person,  if  any,  conveying  by  his  direc- 
tion, full  power  to  convey  the  subject-matter  expressed  to  be 
conveyed,  subject  as,  if  so  expressed,  and  in  the  manner  in 
which  it  is  expressed  to  be  conveyed,  and  that,  notwithstanding 
anything  as  aforesaid,  that  subject-matter  shall  remain  to  and 
be  quietly  entered  upon,  received,  and  held,  occupied,  enjoyed.  Quiet  enjoy- 
and  taken,  by  the  person  to  whom  the  conveyance  is  expressed  nient. 
to  be  made,  and  any  person  deriving  title  under  him,  and  the 
benefit  thereof  shall  be  received  and  taken  accordingly,  without 
any  lawful  interruption  or  disturbance  by  the  person  who  so 
conveys  or  any  person  conveying  by  his  direction,  or  rightfully 
claiming  or  to  claim  by,  through,  under,  or  in  trust  for  the 
person  who  so  conveys,  or  any  person  conveying  by  his  direc- 
tion, or  by,  through,  or  under  any  one  not  being  a  person 
claiming  in  respect  of  an  estate  or  interest  subject  whereto  the 
conveyance  is  expressly  made,  through  whom  the  person  who 
BO  conveys  derives  title,  otherwise  than  by  purchase  for  value ; 
and  that,  freed  and  discharged  from,  or  otherwise  by  the  Freedom  from 
person  who  so  conveys  sufficiently  indemnified  against,  all  such  incumbrance, 
estates,  incumbrances,  claims,  and  demands  other  than  those 
subject  to  which  the  conveyance  is  expressly  made,  as  either 
before  or  after  the  date  of  the  conveyance  have  been  or  shall  be 
made,  occasioned,  or  suffered  by  that  person  or  by  any  person 
conveying  by  his  direction,  or  by  any  person  rightfully  claiming 
by,  through,  under,  or  in  trust  for  the  person  who  so  con- 
veys, or  by,  through,  or  under  any  person  conveying  by  his 
direction,  or  by,  through,  or  under  any  one  through  whom  the 
person  who  so  conveys  derives  title,  otherwise  than  by  purchase 
for  value ;  and  further,  that  the  person  who  so  conveys,  and  Further 
any  person  conveying  by  his  direction,  and  every  other  person  aseiirance. 
having  or  rightfully  claiming  any  estate  or  interest  in  the 
subject-matter  of  conveyance,  other  than  an  estate  or  interest 
subject  whereto  the  conveyance  is  expressly  made,  by,  through, 
under,  or  in  trust  for  the  person  who  so  conveys,  or  by,  through, 
or  under  any  person  conveying  by  his  direction,  or  by,  through, 
or  under  any  one  through  whom  the  person  who  so  conveys 
derives  title,  otherwise  than  by  purchase  for  value,  will,  from 
time  to  time  and  at  all  times  after  the  date  of  the  conveyance, 
on  the  request  and  at  the  cost  of  any  person  to  whom  the  con- 
veyance is  expressed  to  be  made,  or  of  any  person  deriving  title 
under  him,  execute  and  do  all  such  lawful  assurances  and 
47(2) 
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44  &  46  Vict. 
0.41. 


On  oonvey- 
ance  of  lease- 
holds for 
value  by 
beneficial 
owner. 

Validity  of 
lease. 


On  mortgage 
by  beneficial 


Right  to 
oonrey. 


Quiet 
enjoyment. 


things  for  further  or  more  perfectly  aasxiring  the  subject-matter 
of  the  conveyance  to  the  person  to  whom  the  conveyance  is 
made,  and  to  those  deriving  title  imder  him,  subject  as,  if  so 
expressed,  and  in  the  manner  in  whieh  the  conveyance  is 
expressed  to  be  made,  as  by  him  or  them  or  any  of  them  shall 
be  reasonably  required : 
(in  which  covenant  a  purchase  for  value  shall  not  be  deemed  to 
include  a  conveyance  in  consideration  of  marriage) : 

(B.)  In  a  conveyance  of  leasehold  property  for  valuable  oon- 
sideration,  other  than  a  mortgage,  the  following  further  covenant 
by  a  person  who  conveys  and  is  expressed  to  convey  as  benefidsl 
owner  (namely) : 
That,  notwithstanding  anything  by  the  person  who  bo  oonveyB, 
or  any  one  through  whom  he  derives  title  oiiierwiBe  than  by 
purchase   for  value,  made,   done,  executed,  or  omitted,  or 
knowingly  suffered,  the  lease  or  grant  creating  the  t^in  or 
estate  for  which  the  land  is  conveyed  is,  at  the  time  of  con- 
veyance, a  good,  valid,  and  effectual  lease  or  grant  of  tbe 
property  conveyed,  and  is  in  full  force,  unforfeited,  miser- 
rendered,  and  in  nowise  become  void  or  voidable ;  and  that, 
notwithstanding  anything  as  aforesaid,  all  the  rents  reserved 
by,  and  all  the  covenants,  conditions,  and  agreements  contained 
in,  the  lease  or  grant,  and  on  the  part  of  the  lessee  or  grants 
and  the  persons  deriving  title  under  him  to  be  paid,  obs^red, 
and  performed,  have  been  paid,  observed,  and  performed  up  to 
the  time  of  conveyance : 
(in  which  covenant  a  purchase  for  value  shall  not  be  deemed  to 
include  a  conveyance  in  consideration  of  marriage) : 

(C.)  In  a  conveyance  byway  of  mortgage,  the  following  covenant 
by  a  person  who  conveys  and  is  expressed  to  convey  as  beneficial 
owner  (namely) : 
That  the  person  who  so  conveys  has,  with  the  concurrence  of 
every  other  person,  if  any,  conveying  by  his  direction,  foil 
power  to  convey  the  subject-matter  expressed  to  be  conveyed 
by  him,  subject  as,  if  so  expressed,  and  in  the  manner  in  which 
it  is  expressed  to  be  conveyed;  and  also  that,  if  de&ult  is 
made  in  payment  of  the  money  intended  to  be  secured  by  the 
conveyance,  or  any  interest  thereon,  or  any  part  of  that  money 
or  interest,  contrary  to  any  provision  in  the  conveyance,  it 
shall  be  lawful  for  the  person  to  whom  the  conveyance  is 
expressed  to  be  made,  and  the  persons  deriving  title  imder 
him,  to  enter  into  and  upon,  or  receive,  and  thenceforth  quietly 
hold,  occupy,  and  enjoy  or  take  and  have,  the  subject-matter 
expressed  to  be  conveyed,  or  any  part  thereof,  without  any 
lawful  interruption  or  disturbance  by  the  person  who  so  con- 
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yeys,  or  any  person  conveying  by  his  direction,  or  any  other  44  &  45  Vicr. 
person  not  being  a  person  claiming  in  respect  of  an  estate  or         c.  41. 
interest  subject  whereto  the  conveyance  is  expressly  made;  51-^^^      * 
and  that,   freed  and  discharged  fi'om,  or  otherwise  by  the  incumbrances, 
person  who  so  conveys  sufficiently  indemnified  against,  all 
estates,  incumbrances,  claims,  and  demands  whatever,  other 
than  those  subject  whereto  the  conveyance  is  expressly  made; 
and  further,  that  the  person  who  so  conveys,  and  every  person  Further 
conveying  by  his  direction,  and  every  person  deriving  title  assurance, 
under  any  of  them,  and  every  other  person  having  or  right- 
fully claiming  any  estate  or  interest  in  the  subject-matter  of 
conveyance,  or  any  part  thereof,  other  than  an  estate  or  interest 
subject  whereto  the  conveyance  is  expressly  made,  will  from 
time  to  time  and  at  all  times,  on  the  request  of  any  person  to 
whom  the  conveyance  is  expressed  to  be  made,  or  of  any 
person  deriving  title  under  him,  but,  as  long  as  any  right  of 
redemption  exists  under  the  conveyance,  at  the  cost  of  the 
person  so  conveying,  or  of  those  deriving  title  under  him,  and 
afterwards  at  the  cost  of   the  person  making  the  request, 
execute  and  do  all  such  lawful  assurances  and  things  for 
further  or  more  perfectly  assuring  the  subject-matter  of  con- 
veyance and  every  part  thereof  to  the  person  to  whom  the 
conveyance  is  made  and  to  those  deriving  title  under  him, 
subject  as,  if  so  expressed,  and  in  the  manner  in  which  the 
conveyance  is  expressed  to  bo  made,  as  by  him  or  them  or  any 
of  them  shall  be  reasonably  required : 
(D.)  In  a  conveyance  by  way  of  mortgage  of  leasehold  property,  On  mortgage 
the  following  further  covenant  by  a  person  who  conveys  and  is  °^  leaseholds, 
expressed  to  convey  as  beneficial  owner  (namely) :  owner. 

That  the  lease  or  grant  creating  the  term  or  estate  for  which  the  Validity  of 
land  is  held  is,  at  the  time  of  conveyance,  a  good,  valid,  and  lease, 
effectual  lease  or  grant  of  the  land  conveyed,  and  is  in  full 
force,  unforfeited,  and  unsurrendered,  and  in  nowise  become 
void  or  voidable,  and  that  all  the  rents  reserved  by,  and  all  the 
covenants,  conditions,  and  agreements  contained  in,  the  lease 
or  grant,  and  on  the  part  of  the  lessee  or  grantee  and  the 
persons  deriving  title  under  him  to  be  paid,  observed,  and 
performed,  have  been  paid,  observed,  and  performed  up  to  the 
time  of  conveyance ;  and  also  that  the  person  so  conveying,  or  Payment  of 

the  persons  deriving  title  under  him,  will  at  aU  times,  as  long  ^°*  *°^ 

.  ^,  .,       «  ,,  "  performance 

as  any  money  remains  on  the  security  01  tno  conveyance,  pay,  Jf  covenants. 

observe,   and  perform,   or  cause  to  be  paid,   observed,  and 

performed  all  the  rents  reserved  by,  and  all  the  covenants, 

conditions,  and  agreements  contained  in,  the  lease  or  grant, 

and  on  the  part  of  the  lessee  or  grantee  and  the  persons 
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On  settle- 
ment. 


For  further 

assurance 

limited. 


On  convey- 
ance by 
trustee  or 
mortgagee. 


Against 

inoum- 

brances. 


deriving  title  under  him  to  be  paid,  observed,  and  performed, 
and  will  keep  the  person  to  whom  the  conveyance  is  made,  and 
those  deriving  title  under  him,  indemnified  against  all  actions, 
proceedings,  costs,  charges,  damages,  claims,  and  demands,  if 
any,  to  be  incurred  or  sustained  by  him  or  them  by  reason  of 
the  non-payment  of  such  rent  or  the  non-observance  or  non- 
performance of  such  covenants,  conditions,  and  {^reements,  or 
any  of  them : 
(E.)  In  a  conveyance  by  way  of  settlement,  the  following  cove- 
nant by  a  person  who  conveys  and  is  expressed  to  convey  as  settlor 
(namely) : 
That  the  person  so  conveying,  and  every  person  deriving  title 
under  him  by  deed  or  act  or  operation  of  law  in  his  lifetime 
subsequent  to  that  conveyance,  or  by  testamentary  disposition 
or  devolution  in  law,  on  his  death,  will,  from  time  to  time,  and 
at  all  times,  after  the  date  of  that  conveyance,  at  the  request 
and  cost  of  any  person  deriving  title  thereunder,  execute  and 
do  all  such  lawful  assurances  and  things  for  further  or  more 
perfectly  assuring  the  subject-matter  of  the  conveyance  to  the 
persons  to  whom  the  conveyance  is  made  and  those  deriving 
title  imder  them,  subject  as,  if  so  expressed,  and  in  the  manner 
in  which  the  conveyance  is  expressed  to  be  made,  as  by  them 
or  any  of  them  shaU  be  reasonably  required : 
(F.)  In  any  conveyance,  the  following  covenant  by  every  person 
who  conveys  and  is  expressed  to  convey  as  trustee  or  mortgagee, 
or  as  personal  representative  of  a  deceased  person,  or  as  committee 
of  a  lunatic  so  found  by  inquisition,  or  under  an  order  of  the  Court, 
which  covenant  shall  be  deemed  to  extend  to  every  such  person's 
own  acts  only  (namely) : 
That  the  person  so  conveying  has  not  executed  or  done,  or 
knowingly  suffered,  or  been  party  or  privy  to,  any  deed  or 
thing,  whereby  or  by  means  whereof  the  subject-matter  of  Uie 
conveyance,  or  any  part  thereof,  is  or  may  be  impeached, 
charged,  affected,  or  incumbered  in  title,  estate,  or  otherwise, 
or  whereby  or  by  means  whereof  the  person  who  so  conveys  is 
in  anywise  hindered  from  conveying  the  subject-matter  of  the 
conveyance,  or  any  part  thereof,  in  the  manner  in  which  it  is 
expressed  to  be  conveyed. 
(2.)  Where  in  a  conveyance  it  is  expressed  that  by  direction  of  a 
person  expressed  to  direct  as  beneficial  owner  another  person  con- 
veys, then,  within  this  section,  the  person  giving  the  direction, 
whether  he  conveys  and  is  expressed  to  convey  as  beneficial  owner 
or  not,  shall  be  deemed  to  convey  and  to  be  expressed  to  convey  as 
beneficial  owner  the  subject-matter  so  conveyed  by  his  direction ; 
and  a  covenant  on  his  part  shall  be  implied  accordingly. 
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(3.)  Where  a  wife  conveys  and  is  expressed  to  convey  as  beneficial  44  &  45  Vior. 
owner,  and  the  husband  also  conveys  and  is  expressed  to  convey  as  ^-  ^^' 
beneficial  owner,  then,  within  this  section,  the  wife  shall  be  deemed 
to  convey  and  to  be  expressed  to  convey  by  direction  of  the  husband, 
as  beneficial  owner;  and,  in  addition  to  the  covenant  implied  on 
the  part  of  the  wife,  there  shall  also  be  implied,  first,  a  covenant 
on  the  part  of  the  husband  as  the  person  giving  that  direction,  and 
secondly,  a  covenant  on  the  psLrt  of  the  husband  in  the  same  terms 
as  the  covenant  implied  on  the  part  of  the  wife. 

(4.)  Where  in  a  conveyance  a  person  conveying  is  not  expressed 
to  convey  as  beneficial  owner,  or  as  settlor,  or  as  trustee,  or  as 
mortgagee,  or  as  personal  representative  of  a  deceased  person,  or 
as  committee  of  a  lunatic  so  found  by  inquisition,  or  under  an 
order  of  the  Court,  or  by  direction  of  a  person  as  beneficial  owner, 
no  covenant  on  the  part  of  the  person  conveying  shall  be,  by  virtue 
of  this  section,  implied  in  the  conveyance. 

(5.)  In  this  section  a  conveyance  includes  a  deed  conferring  the 
right  to  admittance  to  copyhold  or  customary  land,  but  does  not 
include  a  demise  by  way  of  lease  at  a  rent,  or  any  customary 
assurance,  other  than  a  deed,  conferring  the  right  to  admittance  to 
copyhold  or  customary  land. 

(6.)  The  benefit  of  a  covenant  implied  as  aforesaid  shall  be 
annexed  and  incident  to,  and  shall  go  with,  the  estate  or  interest  of 
the  implied  covenantee,  and  shall  be  capable  of  being  enforced  by 
every  person  in  whom  that  estate  or  interest  is,  for  the  whole  or  any 
part  thereof,  from  time  to  time  vested. 

(7.)  A  covenant  implied  as  aforesaid  may  be  varied  or  extended 
by  deed,  and,  as  so  varied  or  extended,  shall,  as  far  as  may  be, 
operate  in  the  like  manner,  and  with  all  the  like  incidents,  effects, 
and  consequences,  as  if  such  variations  or  extensions  were  directed 
in  this  section  to  be  implied. 

(8.)  This  section  applies  only  to  conveyances  made  after  the 
commencement  of  this  Act. 

Execution  of  Purchase  Deed,  JBxeeutioHof 

8. — (I.)  On  a  sale,  the  purchaser  shall  not  be  entitled  to  require  p-  t^.     . 
that  the  conveyance  to  him  be  executed  in  his  presence,  or  in  that  chMer  as  to 
of  his  solicitor,  as  such ;  but  shall  be  entitled  to  have,  at  his  own  execution  (a). 
cost,  the  execution  of  the  conveyance  attested  by  some  person 
appointed  by  him,  who  may,  if  he  thinks  fit,  be  his  solicitor. 

(2.)  This  section  applies  only  to  sales  made  after  the  commence- 
ment of  this  Act. 

(a)  See  supra,  p.  30. 
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Q  41        *  Production  and  Safe  Custody  of  Title  Deeds, 

9. — (1.)  Where  a  person  retains  possession  of  documents,  and 

flwrf**^  /^      gives  to  another  an  acknowledgment  in  writing  of  the  right  of  that 

ctutody  of      other  to  production  of  those  documents,  and  to  deliyery  of  copies 

title  deed*,      thereof  (in  this  section  called  an  acknowledgment),  tliat  acknowledge 

AokDowledff-    ment  shall  have  effect  as  in  this  section  provided. 

to^n^uo^on       (^'^  ^^  acknowledgment  shall  bind  the  documents  to  which  it 

and  under-    '  relates  in  the  possession  or  under  the  control  of  the  person  who 

taking  for  safe  retains  them,  and  in  the  possession  or  under  the  control  of  every 

dooumentofa)    other  person  having  possession  or  control  thereof  from  time  to  time, 

but  shall  bind  each  individual  possessor  or  person  as  long  only  as 

he  has  possession  or  control  thereof ;  and  every  person  so  having 

possession  or  control  from  time  to  time  shall  be  bound  specifically 

to  perform  the  obligations  imposed  under  this    section    by  an 

acknowledgment,  unless  prevented  from  doing  so  by  fire  or  other 

inevitable  accident. 

(3.)  The  obligations  imposed  under  this  section  by  an  acknow- 
ledgment are  to  be  performed  from  time  to  time  at  the  request  in 
writing  of  the  person  to  whom  an  acknowledgment  is  given,  or  of  any 
person,  not  being  a  lessee  at  a  rent,  having  or  claiming  any  ^tate, 
interest,  or  right  through  or  under  that  person,  or  otherwise 
becoming  through  or  imder  that  person  interested  in  or  affected  by 
the  terms  of  any  document  to  which  the  acknowledgment  relates. 

(4.)  The  obligations  imposed  imder  this  section  by  an  acknow- 
ledgment are — 

(i.)  An  obligation  to  produce  the  documents  or  any  of  them  at 

aU  reasonable  times  for  the  purpose  of  inspection,  and 

of  comparison  with  abstracts  or  copies  thereof,  by  the 

person  entitled  to  request  production,  or  by  any  one  by 

him  authorised  in  writing ;  and 

(ii.)  An  obligation  to  produce  the  documents  or  any  of  them  at 

any  trial,  hearing,  or  examination  in  any  Court,  or  in  the 

execution  of  any  commission,  or  elsewhere  in  the  United 

Kingdom,  on    any  occasion  on  which  production  may 

properly  be  required,  for  proving  or  supporting  the  title 

or  claim  of  the  person  entitled  to  request  production,  or 

for  any  other  purpose  relative  to  that  title  or  claim ;  and 

(iii.)  An  obligation  to  deliver  to  the  person  entitled  to  request  the 

same  true  copies  or  extracts,  attested  or  imattested,  of  or 

from  the  documents  or  any  of  them. 

(5.)  All  costs    and  expenses  of   or  incidental   to  the  specific 

performance  of   any  obligation  imposed   under  this  section  by 

(a)  See  supraf  p.  30. 
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an   acknowledgment   shall   be   paid   by  the   person   requesting  44  &  45  Vict. 
performance.  o.  41. 

(6.)  An  acknowledgment  shall  not  confer  any  right  to  damages 
for  loss  or  destruction  of,  or  injury  to,  the  documents  to  which  it 
relates,  from  whatever  cause  arising. 

(7.)  Any  person  claiming  to  be  entitled  to  the  benefit  of  an 
acknowledgment  may  apply  to  the  Court  for  an  order  directing  the 
production  of  the  documents  to  which  it  relates,  or  any  of  them,  or 
the  delivery  of  copies  of  or  extracts  from  those  documents,  or  any 
of  them,  to  him,  or  some  person  on  his  behalf :  and  the  Court  may, 
if  it  thinks  fit,  order  production,  or  production  and  delivery,  accord- 
ingly, and  may  give  directions  respecting  the  time,  place,  terms, 
and  mode  of  production  or  delivery,  and  may  make  such  order  as 
it  thinks  fit  respecting  the  costs  of  the  application,  or  any  other 
matter  connected  with  the  application. 

(8.)  An  acknowledgment  shall  by  virtue  of  this  Act  satisfy  any 
liability  to  give  a  covenant  for  production  and  delivery  of  copies  of 
or  extracts  from  documents. 

(9.)  Where  a  person  retains  possession  of  documents  and  gives  to 
another  an  undertaking  in  writing  for  safe  custody  thereof,  that 
undertaking  shall  impose  on  the  person  giving  it,  and  on  every 
person  having  possession  or  control  of  the  documents  from  time  to 
time,  but  on  each  individual  possessor  or  person  as  long  only  as 
he  has  possession  or  control  thereof,  an  obligation  to  keep  the 
documents  safe,  whole,  uncancelled,  and  undefaced,  unless  pre- 
vented from  so  doing  by  fire  or  other  inevitable  accident. 

(10.)  Any  person  claiming  to  be  entitled  to  the  benefit  of  such 
an  undertaking  may  apply  to  the  Court  to  assess  damages  for  any 
loss,  destruction  of,  or  injury  to  the  documents  or  any  of  them,  and 
the  Court  may,  if  it  thinks  fit,  direct  an  inquiry  respecting  the 
amount  of  damages,  and  order  payment  thereof  by  the  person  liable, 
and  may  make  such  order  as  it  thinkR  fit  respecting  the  costs  of  the 
application,  or  any  other  matter  connected  with  the  application. 

(11.)  An  undertaking  for  safe  custody  of  documents  shall  by 
virtue  of  this  Act  satisfy  any  liability  to  give  a  covenant  for  safe 
custody  of  documents. 

(12.)  The  rights  conferred  by  an  acknowledgment  or  an  under- 
taking under  this  section  shall  be  in  addition  to  aU  such  other  rights 
relative  to  the  production,  or  inspection,  or  the  obtaining  of  copies 
of  documents  as  are  not,  by  virtue  of  this  Act,  satisfied  by  the 
giving  of  the  acknowledgment  or  undertaking,  and  shall  have  effect 
subject  to  the  terms  of  the  acknowledgment  or  undertaking,  and  to 
any  provisions  therein  contained. 

(13.)  This  section  applies  only  if  and  as  far  as  a  contrary  inten- 
tion is  not  expressed  in  the  acknowledgment  or  undertaking. 
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(14.)  This  sectioxi  applies  only  to  an  acknowledgment  or  under- 
taking given,  or  a  liability  respecting  documents  incurred,  after  the 
commencement  of  this  Act. 


Bent  and 
benefit  of 
leesee's  oove- 
nants  to  run 
with  rever- 
sion (a). 


Obligation  of 
lessor's  cove- 
nants to  nm 
with  rever- 
sion (A). 


Apportion- 
ment of  con- 
ditions on 
severance, 
Ac.  (b). 


m.— Leases. 

10. — (1.)  Bent  reserved  by  a  lease,  and  the  benefit  of  every 
covenant  or  provision  therein  contained,  having  reference  to  the 
subject-matter  thereof,  and  on  the  lessee's  part  to  be  observed  or 
performed,  and  every  condition  of  re-entry  and  other  condition 
therein  contained,  shall  be  annexed  and  incident  to  and  shall  go 
with  the  reversionary  estate  in  the  land,  or  in  any  part  thereof, 
immediately  expectant  on  the  term  granted  by  the  lease,  notwith- 
standing severance  of  that  reversionary  estate,  and  shall  be  capable 
of  being  recovered,  received,  enforced,  and  taken  advantage  of  by 
the  person  from  time  to  time  entitled,  subject  to  the  term,  to  tbe 
income  of  the  whole  or  any  part,  as  the  case  may  require,  of  the 
land  leased. 

(2.)  This  section  applies  only  to  leases  made  after  the  commence- 
ment of  this  Act. 

11. — (1.)  The  obligation  of  a  covenant  entered  into  by  a  lessor 
with  reference  to  the  subject-matter  of  the  lease  shall,  if  and  as  far 
as  the  lessor  has  power  to  bind  the  reversionary  estate  immediately 
expectant  on  the  term  granted  by  the  lease,  be  annexed  and  incident 
to  and  shall  go  with  that  reversionary  estate,  or  the  several  parts 
thereof,  notwithstanding  severance  of  that  reversionary  estate,  and 
may  be  taken  advantage  of  and  enforced  by  the  person  in  whom  the 
term  is  from  time  to  time  vested  by  conveyance,  devolution  in  law, 
or  otherwise ;  and,  if  and  as  far  as  the  lessor  has  power  to  bind  the 
person  from  time  to  time  entitled  to  that  reversionary  estate,  the 
obligation  aforesaid  may  be  taken  advantage  of  and  enforced  against 
any  person  so  entitied. 

(2.)  This  section  applies  only  to  leases  made  after  the  commence- 
ment of  this  Act.  * 

12. — (1.)  Notwithstanding  the  severance  by  conveyance,  sur- 
render, or  otherwise,  of  the  reversionary  estate  in  any  land 
comprised  in  a  lease,  and  notwithstanding  the  avoidance  or  cesser 
in  any  other  manner  of  the  term  granted  by  a  lease  as  to  part  only 
of  the  land  comprised  therein,  every  condition  or  right  of  re-entry, 
and  every  other  condition,  contained  in  the  lease,  shall  be  appor- 
tioned, and  shall  remain  annexed  to  the  several  paxta  of  the 
reversionary  estate  as  severed,  and  shall  be  in  force  with  respect  to 


(a)  See  stipra,  p.  31. 
{b)  See  fupra,  p.  33. 
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the  term  whereon  each  seyered  part  is  reversioiiary,  or  the  term  in  44  &  45  Vior. 
any  land  which  has  not  been  surrendered,  or  as  to  which  the  term         ^'  *1« 
has  not  been  avoided  or  has  not  otherwise  ceased,  in  like  manner  as 
if  ihe  land  comprised  in  each  severed  part,  or  the  land  as  to  which 
the  term  remains  subsisting,  as  the  case  may  be,  had  alone  originally 
been  comprised  in  the  lease. 

(2.)  This  section  applies  only  to  leases  made  after  the  oommenco- 
ment  of  this  Act. 

13. — (1.)  On  a  contract  to  grant  a  lease  for  a  term  of  years  to  be  On  snb- 
derived  out  of  a  leasehold  interest,  with  a  leasehold  reversion,  the  demise,  titte 
intended  lessee  shall  not  have  the  right  to  call  for  the  title  to  that  reyersion  not 
reversion.  to  be 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary  inten-  r©qiiir©d  («)• 
tion  is  not   expressed   in   the    contract,    and   shall  have  effect 
subject  to  the  terms  of  the  contract  and  to  the  provisions  therein 
contained. 

(3.)  This  section  applies  only  to  contracts  made  after  the  com- 
mencement of  this  Act. 

Forfeiture.  Forfeiture. 

14.— -(1.)  A  right  of  re-entry  or  forfeiture  under  any  proviso  or  Beetriotions 
stipulation  in  a  lease,  for  a  breach  of  any  covenant  or  condition  in  o^  ^^^d  relief 
the  lease,  shaU  not  be  enforceable,  by  action  or  otherwise,  unless  f^^^f^' 
and  until  the  lessor  serves  on  the  lessee  a  notice  specifying  the  leases  (6). 
particular  breach  complained  of  and,  if  the  breach  is  capable  of 
remedy,  requiring  the  lessee  to  remedy  the  breach,  and,  in  any  case, 
requiring  the  lessee  to  make  compensation  in  money  for  the  breach, 
and  the  lessee  fails,  within  a  reasonable  time  thereafter,  to  remedy 
the  breach,  if  it  is  capable  of  remedy,  and  to  make  reasonable  com- 
pensation in  money,  to  the  satisfaction  of  the  lessor,  for  the  breach. 

(2.)  Where  a  lessor  is  proceeding,  by  action  or  otherwise,  to 
enforce  such  a  right  of  re-entry  or  forfeiture,  the  lessee  may,  in  the 
lessor's  action,  if  any,  or  in  any  action  brought  by  himself,  apply  to 
the  Court  for  i-elief ;  and  the  Court  may  grant  or  refuse  relief,  as 
the  Court,  having  regard  to  the  proceedings  and  conduct  of  the 
parties  under  the  foregoing  provisions  of  this  section,  and  to  all  the 
other  circumstances,  thinks  fit ;  and  in  case  of  relief  may  grant  it 
on  such  terms,  if  any,  as  to  costs,  expenses,  damages,  compensation, 
penalty,  or  otherwise,  including  the  granting  of  an  injunction  to 
restrain  smy  like  breach  in  the  future,  as  the  Court,  in  the  circum- 
stances of  each  case,  thinks  fit. 

(3.)  For  the  purposes  of  this  section  a  lease  includes  an  original 

(a)  See  supra,  p.  33. 

(h)  See  tuprOf  pp.  34— 37»  and  Gonv.  Act,  1892  (App.  YI.,  infra), 
BS.  2—5. 
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44  ft  45  ViOT.  or  derivatiye  underlease,  also  a  grant  at  a  fee  farm  rent,  or  secnring 
0^41.  ^  ^^j^j,  "^j  oondition ;  and  a  lessee  includes  an  original  or  derivatiTe 
under-lessee,  and  the  heirs,  executors,  administrators,  and  assigns 
of  a  lessee,  also  a  grantee  under  such  a  grant  as  aforesaid,  his  heirs 
and  assigns ;  and  a  lessor  includes  an  original  or  derivatiye  under- 
lessor,  and  the  heirs,  executors,  administrators,  and  assigns  of  a 
lessor,  also  a  grantor  as  aforesaid,  and  his  heirs  and  assigns. 

(4.)  This  section  applies  although  the  proviso  or  stipulation 
under  which  the  right  of  re-entry  or  forfeiture  accrues  is  inserted  in 
the  lease  in  pursuance  of  the  directions  of  any  Act  of  Parliament 

(5.)  For  the  purposes  of  this  section  a  lease  limited  to  continue 
as  long  only  as  the  lessee  abstains  from  committing  a  breach  of 
covenant  shall  be  and  take  effect  as  a  lease  to  continue  for  any 
longer  term  for  which  it  could  subsist,  but  determinable  by  a 
proviso  for  re-entry  on  such  a  breach. 
(6.)  This  section  does  not  extend — 

(i.)  To  a  covenant  or  condition  against  the  assigning,  under- 
letting, parting  with  the  possession,  or  disposing  of  the 
land  leased;   or   to  a  condition   for  forfeiture    on  the 
bankruptcy  of  the  lessee,  or  on  the  taking  in  execution 
of  the  lessee's  interest ;  or 
(ii.)  In  case  of  a  mining  lease,  to  a  covenant  or  condition  for 
allowing  the  lessor  to  have  access  to  or  inspect  books, 
accounts,  records,  weighing  machines,  or  other  things,  or 
to  enter  or  inspect  the  mine  or  the  workings  thereof. 
(7.)  The  enactments  described  in  Part  L  of  the  Second  Schedule  to 
this  Act  are  hereby  repealed, 

(8.)  This  section  shall  not  affect  the  law  relating  to  re-entry  or 
forfeiture  or  relief  in  case  of  non-payment  of  rent. 

(9.)  This  section  applies  to  leases  made  either  before  or  after  the 
commencement  of  this  Act,  and  shall  have  effect  notwithstanding 
any  stipulation  to  the  contrary. 

'^r.^^mntix^  IV.— MOETGAaES. 

XOBTCIAOBB. 

Obligation  on  15.— (1.)  Where  a  mortgagor  is  entitied  to  redeem,  he  shall,  by 
mortgagee  to  virtue  of  this  Act,  have  power  to  require  the  mortgagee,  instead  of 
transfer  reconvevinff.  and  on  the  terms  on  which  he  would  be  bound  to 

mateadofre-  ^       •       ^x.  i.  j  v*       j  a.v.         _x         j 

conveying  (a),  reconvey,  to  assign  the  mortgage  debt  and  convey  the  mortgaged 

property  to  any  third  person,  as  the  mortgagor  directs;  and  the 
mortgagee  shall,  by  virtue  of  this  Act,  be  bound  to  assign  and 
convey  accordingly. 

{a)  See  supraf  pp.  37,  38.  The  scope  of  this  section  is,  as  there  notioed, 
extended  by  sect.  12  of  the  Oonv.  Act,  1882  (App.  V.,  infra). 
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(2.)  This  section  does  not  apply  in  the  case  of  a  mortgagee  being  44  ft  46  Vict. 
or  having  been  in  possession.  o^^41. 

(3.)  This  section  applies  to  mortgages  made  either  before  or  after 
the  commencement  of  this  Act,  and  shall  have  effect  notwith- 
standing any  stipulation  to  the  contrary. 

16. — (1.)  A  mortgagor,  as  long  as  his  right  to  redeem  subsists,  Power  for 
shall,  by  virtue  of  this  Act,  be  entitled  from  time  to  time,  at  reason-  mortgagor  to 
able  times,  on  his  request,  and  at  his  own  cost,  and  on  payment  of  ^5?/^? 
the  mortgagee's  costs  and  expenses  in  this  behalf,  to  inspect  and 
make  copies  or  abstracts  of  or  extracts  from  the  documents  of  title 
relating  to  the  mortgaged  property  in  the  custody  or  power  of  the 
mortgagee. 

(2.)  This  section  applies  only  to  mortgages  made  after  the  com- 
mencement of  this  Act,  and  shall  have  effect  notwithstanding  any 
stipulation  to  the  contrary. 

17. — (1.)  A  mortgagor  seeking  to  redeem  any  one  mortgage,  Bestriotionon 
shall,  by  virtue  of  this  Act,  be  entitled  to  do  so,  without  paying  ^^^jj^^ 
any  money  due  under  any  separate  mortgage  made  by  him,  or  by  gages  (4). 
any  person  through  whom  he  claims,  on  property  other  than  that 
comprised  in  the  mortgage  which  he  seeks  to  redeem. 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  mortgage  deeds  or  one  of  them. 

(3.)  This  section  applies  only  where  the  mortgages  or  one  of 
them  are  or  is  made  after  the  commoD  cement  of  this  Act. 

Leases,  Leases, 

18. — (1.)  A  mortgagor  of  land  while  in  possession  shall,  as  ™J^^Qf 
against  every  incumbrancer,  have,  by  virtue  of  thb  Act,  power  to  mor^gor 
make  from  time  to  time  any  such  lease  of  the  mortgaged  land,  or  and  of  mort- 
any  part  thereof,  as  is  in  this  section  described  and  authorised.  poSeerionW 

(2.)  A  mortgagee  of  land  while  in  possession  shall,  as  against  aU 
prior  incumbrancers,  if  any,  and  as  against  the  mortgagor,  have, 
by  virtue  of  this  Act,  power  to  make  from  time  to  time  any  such 
lease  as  aforesaid. 

(3.)  The  leases  which  this  section  authorises  are — 

(i.)  An  agricultural  or  occupation  lease  for  any  term  not  exceed- 
ing twenty-one  years ;  and 

(ii.)  A  building  lease  for  any  term  not  exceeding  ninety-nine  years. 

(4.)  Every  person  making  a  lease  under  this  section  may  execute 
and  do  all  assurances  and  things  necessary  or  proper  in  that  behalf. 

(5.)  Every  such  lease  shall  be  made  to  take  effect  in  possession 
not  later  than  twelve  months  after  its  date. 

See  tupra^  p.  39. 
I.,,  See  supra^  pp.  39 — 40. 
\e)  See  supra^  pp.  41,  42. 
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44  &  46  Vior.  (6.)  Every  such  lease  shall  reserve  the  best  rent  that  can  reason- 
c.  41.  a,})iy  i^Q  obtained,  regard  being  had  to  the  circumstances  of  the  case, 
but  without  any  fine  being  taken. 

(7.)  Every  such  lease  shall  contain  a  covenant  by  tiie  le^ee  far 
payment  of  the  rent,  and  a  condition  of  re-entry  on  the  rent  not  being 
paid  within  a  time  therein  specified,  not  exceeding  thirty  da}<^ 

(8.)  A  counterpart  of  every  such  lease  shall  be  executed  by  the 
lessee  and  delivered  to  the  lessor,  of  which  execution  and  delivery 
the  execution  of  the  lease  by  the  lessor  shall,  in  :^vour  of  the  lessee 
and  all  persons  deriving  title  xmder  him,  be  sufficient  evidence. 

(9.)  Every  such  building  lease  shall  be  made  in  consideration  of 
the  lessee,  or  some  person  by  whose  direction  the  lease  is  grants 
having  erected,  or  agreeing  to  erect  within  not  more  than  five  years 
from  the  date  of  the  lease,  buildings,  new  or  additional,  or  having 
improved  or  repaired  buildings,  or  agreeing  to  improve  or  repair 
buildings,  within  that  time,  or  having  executed,  or  agreeing  to 
execute,  within  that  time,  on  the  land  leased,  an  improvement  for 
or  in  connexion  with  building  purposes. 

(10.)  In  any  such  building  lease  a  peppercorn  rent,  or  a  nominal 
or  other  rent  less  than  the  rent  ultimately  payable,  may  be  made 
payable  for  the  first  five  years,  or  any  less  part  of  the  term. 

(11.)  In  the  case  of  a  lease  by  the  mortgagor,  he  shall,  within 
one  month  after  making  the  lease,  deliver  to  the  mortgagee,  or, 
where  there  are  more  than  one,  to  the  mortgagee  first  in  priority,  a 
counterpart  of  the  lease  duly  executed  by  the  lessee ;  but  the  les^e 
shall  not  be  concerned  to  see  that  this  provision  is  complied  with. 

(12.)  A  contract  to  make  or  accept  a  lease  under  this  sec^ 
may  be  enforced  by  or  against  every  person  on  whom  the  lease  if 
granted  would  be  binding. 

(13.)  This  section  applies  only  if  and  as  far  as  a  contrary  inten- 
tion is  not  expressed  by  the  mortgagor  and  mortgagee  in  the  mort- 
gage deed,  or  otherwise  in  writing,  and  shall  have  effect  subject 
to  the  terms  of  the  mortgage  deed  or  of  any  such  writing  and  to 
•  the  provisions  therein  contained. 

(14.)  Nothing  in  this  Act  shall  prevent  the  mortgage  deed  from 
reserving  to  or  conferring  on  the  mortgagor  or  the  mortgagee,  or 
both,  any  further  or  other  powers  of  leasing  or  having  referaioe  to 
leasing ;  and  any  further  or  other  powers  so  reserved  or  conferred 
shall  be  exerdseable,  as  far  as  may  be,  as  if  they  were  conferred  by 
this  Act,  and  with  all  the  like  incidents,  effects,  and  consequences, 
unless  a  contrary  intention  is  expressed  in  the  mortage  deed. 

(15.)  Nothing  in  this  Act  shall  be  construed  to  enable  a  mort- 
gagor or  mortgagee  to  make  a  lease  for  any  longer  term  or  on  any 
other  conditions  than  such  as  oould  have  been  granted  or  imposed 
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by  the  mortgagor,  with  the  concurrence  of  all  the  incumbrancers,  44  &  45  Vict, 
if  this  Act  had  not  been  passed.  0^41. 

(16.)  This  section  applies  only  in  case  of  a  mortgage  made  after 
the  commencement  of  this  Act ;  but  the  provisions  thereof,  or  any 
of  them  may,  by  agreement  in  "writing  made  after  the  commence- 
ment of  this  Act,  between  mortgagor  and  mortgagee,  be  applied  to 
a  mortgage  made  before  the  commencement  of  this  Act,  so,  never- 
theless, that  any  such  agreement  shall  not  prejudicially  affect  any 
right  or  interest  of  any  mortgagee  not  joining  in  or  adopting  the 
agreement. 

(17.)  The  provisions  of  this  section  referring  to  a  lease  shall  be 
construed  to  extend  and  apply,  as  far  as  circumstances  admit,  to 
any  letting,  and  to  an  agreement,  whether  in  writing  or  not,  for 
leasing  or  letting. 

8cUe;  Insurance;  Receiver ;  Timber,  Sale; 

19. — (1.)  A  mortgagee,  where  the  mortgage  is  made  by  deed,      j^^!^/ 
shall,  by  virtue  of  this  Act,  have  the  following  powers,  to  the  like       Timber*, 
extent  as  if  they  had  been  in  terms  conferred  by  the  mortgage  Powers  inoi- 
deed,  but  not  further  (namely) :  dent  to  estate 

(i.)  A  power,  when  the  mortgage  money  has  become  due,  to  sell,  mortgagee  (a), 
or  to  concur  with  any  other  person  in  selling,  the  mort- 
gaged property,  or  any  part  thereof,  either  subject  to 
prior  charges,  or  not,  and  either  together  or  in  lots,  by 
public  auction  or  by  private  contract,  subject  to  such 
conditions  respecting  title,  or  evidence  of  title,  or  other 
matter,  as  he  (the  mortgagee)  thinks  fit,  with  power  to 
vary  any  contract  for  sale,  and  to  buy  in  at  an  auction, 
or  to  rescind  any  contract  for  sale,  and  to  re-sell,  without 
being  answerable  for  any  loss  occasioned  thereby ;  and 

(ii.)  A  power,  at  any  time  after  the  date  of  the  mortgage  deed, 
to  insure  and  keep  insured  against  loss  or  damage  by  fire 
any  building,  or  any  effects  or  property  of  an  insurable 
nature,  whether  affixed  to  the  freehold  or  not,  being  or 
forming  part  of  the  mortgaged  property,  and  the  pre- 
miums paid  for  any  such  insurance  shall  be  a  charge  on 
the  mortgaged  property,  in  addition  to  the  mortgage 
money,  and  with  the  same  priority,  and  with  interest  at 
the  same  rate,  as  the  mortgage  money ;  and 

(iii.)  A  power,  when  the  mortgage  money  has  become  due,  to 
appoint  a  receiver  of  the  income  of  the  mortgaged  pro- 
perty, or  of  any  part  thereof ;  and 

(iv.)  A  power,  while  the  mortgagee  is  in  possession,  to  cut  and 
sell  timber  and  other  trees  ripe  for  cutting,  and  not 

(a)  See  eupra,  pp.  42—48. 
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44  &  45  VioT.  planted  or  left  standing  for  shelter  or  ornament,  or  to 

°*  *^*  contract  for  any  such  cutting  and  sale,  to  be  completed 

within  any  time  not  exceeding  twelye  months  from  the 

making  of  the  contract. 

(2.)  The  provisions  of  this  Act  relating  to  the  foregoing  powers, 

comprised  either  in  this  section,  or  in  any  subsequent  section 

regulating  the  exercise  of  those  powers,  may  be  varied  or  extended 

by  the  mortgage  deed,  and,  as  so  varied  or  extended,  shall,  as  far  as 

may  be,  operate  in  the  like  manner  and  with  all  the  like  inddents, 

effects,  and  consequences,  as  if  such  variations  or  extensions  wero 

contained  in  this  Act. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  mortgage  deed,  and  shall  have  effect  subject 
to  the  terms  of  the  mortgage  deed  and  to  the  provisions  therein 
contained. 

(4.)  This  section  applies  only  where  the  mortgage  deed  is  executed 
after  the  commencement  of  this  Act 
Regolation  of      20.  A  mortgagee  shall  not  exercise  the  power  of  sale  conferred 
exerdse  of        ^    ^^j^  ^  ^  ^       ^^  uniiL— 
power  of  sale.     "^ 

(i.)  Notice  requiring  payment  of  the  mortgage  money  has  be^ 

served  on  the  mortgagor  or  one  of  the  several  mortgagors, 
and  default  has  been  made  in  payment  of  the  mortgage 
money,  or  of  part  thereof,  for  three  months  after  suck 
service;  or 
(ii.)  Some  interest  imder  the  mortgage  is  in  arrear  and  unpaid 

for  two  months  after  becoming  due ;  or 

(iii.)  There  has  been  a  breach  of  some  provision  contained  in 

the  mortgage  deed  or  in  this  Act,  and  on  the  part  of  the 

mortgagor,  or  of  some  person  concurring  in  tnalriTig  the 

mortgage,  to  be  observed  or  performed,  other  than  and 

besides  a  covenant  for  payment  of  the  mortgage  money  or 

interest  thereon. 

Conveyance,         21. — (1.)  A  mortgagee  exerdang  the  power  of  sale  conferred  by 

receipt,  &c.,     this  Act  shall  have  power,  by  deed,  to  convey  the  property  sold, 

for  such  estate  and  interest  therein  as  is  the  subject  of  the  mortgage, 

freed  from  all  estates,  interests,  and  rights  to  which  the  mortgage 

has  priority,  but  subject  to  all  estates,  interests,  and  rights  which 

have  priority  to  the  mortgage ;  except  that,  in  the  case  of  oopyhold 

or  customary  land,  the  legal  right  to  admittance  shall  not  pass  by  a 

deed  under  this  section,  unless  the  deed  is  sufficient  otherwise  by 

law,  or  is  sufficient  by  custom,  in  that  behalf. 

(2.)  Where  a  conveyance  is  made  in  professed  exercise  of  the 
power  of  sale  conferred  by  this  Act,  the  title  of  the  purchaser  shall 
not  be  impeachable  on  the  ground  that  no  case  had  ariisen  to 
authorise  the  sale,  or  that  due  notice  wbb  not  given,  or  that  the 
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power  was  otherwise  improperly  or  irregularly  exeroisecL;  but  any  44  &  45  Vior. 
person  daniniiied  by  an  unauthorised  or  improper  or  irregular         Oj^*l- 
exercise  of  the  power  shall  haye  his  remedy  in  damages  against  the 
person  exercising  the  power. 

'  (3.)  The  money  which  is  received  by  the  mortgagee,  arising  from 
the  sale,  after  discharge  of  prior  incumbrances  to  which  the  sale  is 
not  made  subject,  if  any,  or  after  payment  into  Court  under  this 
Act  of  a  sum  to  meet  any  prior  incumbrance,  shall  be  held  by  him 
in  trust  to  be  applied  by  him,  first,  in  payment  of  all  costs,  charges, 
and  expenses,  properly  incurred  by  him,  as  incident  to  the  sale,  or 
any  attempted  sale,  or  otherwise;  and  secondly,  in  discharge  of  the 
mortgage  money,  interest,  and  costs,  and  other  money,  if  any,  due 
under  the  mortgage;  and  the  residue  of  the  money  so  received 
shall  be  paid  to  the  person  entitled  to  the  mortgaged  property,  or 
authorised  to  give  receipts  for  the  proceeds  of  the  sale  thereof. 

(4.)  The  power  of  sale  conferred  by  this  Act  may  be  exercised  by 
any  person  for  the  time  being  entitled  to  receive  and  give  a  discharge 
for  the  mortgage  money. 

(5.)  The  power  of  sale  conferred  by  this  Act  shall  not  afEect  the 
right  of  foreclosure. 

(6.)  The  mortgagee,  his  executors,  administrators,  or  assigns, 
shall  not  be  answerable  for  any  involuntary  loss  happening  in  or 
about  the  exercise  or  execution  of  the  power  of  sale  conferred  by 
this  Act  or  of  any  trust  connected  therewith. 

(7.)  At  any  time  after  the  power  of  sale  conferred  by  this  Act 
has  become  exerciseable,  the  person  entitled  to  exercise  the  same 
may  demand  and  recover  from  any  person,  other  than  a  person 
having  in  the  mortgaged  property  an  estate,  interest,  or  right  in 
priority  to  the  mortgage,  all  the  deeds  and  documents  relating  to 
the  property,  or  to  the  title  thereto,  which  a  purchaser  under  the 
power  of  sale  would  be  entitled  to  demand  and  recover  from  him. 

22, — (1.)  The  receipt  in  writing  of  a  mortgagee  shall  be  a  suffi-  Hortgagee's 
cient  discharge  for  any  money  arising  imder  the  power  of  sale  con-  receipts,  ^- 
ferred  by  this  Act,  or  for  any  money  or  securities  comprised  in  his        ^^^*    ^' 
mortgage,  or  arising  thereunder ;  and  a  person  paying  or  transferring 
the  same  to  the  mortgagee  shall  not  be  concerned  to  inquire  whether 
any  money  remains  due  under  the  mortgage. 

(2.)  Money  received  by  a  mortgagee  under  his  mortgage  or  from 
the  proceeds  of  securities  comprised  in  his  mortgage  shall  be  applied 
in  like  manner  as  in  this  Act  directed  respecting  money  received  by 
him  arising  from  a  sale  under  the  power  of  sale  conferred  by  this 
Act;  but  with  this  variation,  that  the  costs,  charges,  and  expenses 
payable  shall  include  the  costs,  charges,  and  expenses  properly 

D. — C.F.  48 
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44  &  45  VlOT. 
0.  41. 

Amount  and 
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inoarred  of  reooTering  and  reoeiying  the  money  or  secoiities,  and  of 
oonyersion  of  securities  into  money  instead  of  those  incident  to  sale. 
23. — (1.)  The  amount  of  an  insurance  effected  by  a  mortgagee 
against  loss  or  damage  by  fire  under  the  power  in  that  behalf  con- 
ferred by  this  Act  shall  not  exceed  the  amount  specified  in  the 
mortgage  deed,  or,  if  no  amount  is  therein  specified,  then  shall  not 
exceed  two-third  parts  of  the  amount  that  would  be  required,  in 
case  of  total  destruction,  to  restore  the  property  insured. 

(2.)  An  insurance  shall  not,  under  the  power  conferred  by  tbk 
Act,  be  effected  by  a  mortgagee  in  any  of  the  following  oases 
(namely) : 

(i.)  Where  there  is  a  declaration  in  the  mortgage  deed  that  no 

insurance  is  required : 
(iL)  Where  an  insurance  is  kept  up  by  or  on  behalf  of  the  mort- 
gagor in  accordance  with  t^e  mortgage  deed : 
(iii.)  Where  the  mortgage  deed  contains  no  stipulation  respecting 
insurance,  and  an  insurance  is  kept  up  by  or  on  behalf  of 
the  mortgagor,  to  the  amount  in  which  the  mortgagee  is 
by  this  Act  authorised  to  insure. 
(3.)  All  money  received  on  an  insurance  effected  under  the  mort- 
gage deed  or  under  this  Act  shall,  if  the  mortgagee  so  requires,  be 
appHed  by  the  mortgagor  in  making  good  the  loss  or  damage  in 
respect  of  which  the  money  is  received. 

(4.)  Without  prejudice  to  any  obligation  to  the  contrary  imposed 
by  law,  or  by  special  contract,  a  mortgagee  may  require  that  all 
money  receiyed  on  an  insurance  be  applied  in  or  towards  discharge 
of  the  money  due  under  his  mortgage. 

24.— (1.)  A  mortgagee  entitled  to  appoint  a  receiver  under  the 
power  in  that  behalf  conferred  by  this  Act  shall  not  appoint  a 
receiver  until  he  has  become  entitled  to  exercise  the  power  of  sale 
conferred  by  this  Act,  but  may  then,  by  writing  xmder  his  hand, 
appoint  such  person  as  he  thinks  fit  to  be  receiver. 

(2.)  The  receiver  shall  be  deemed  to  be  the  agent  of  the  mort- 
gagor ;  and  the  mortgagor  shall  be  solely  responsible  for  the  receiver's 
acts  or  defaults,  unless  the  mortgage  deed  otherwise  provides. 

(3.)  The  receiver  shall  have  power  to  demand  and  recover  all  the 
income  of  the  property  of  which  he  is  appointed  receiver,  by  action, 
distress,  or  otherwise,  in  the  name  either  of  the  mortgagor  or  of  the 
mortgagee,  to  the  full  extent  of  tiie  estate  or  interest  which  the 
mortgagor  could  dispose  of,  and  to  give  effectual  receipts,  accord- 
ingly, for  the  same. 

(4.)  A  person  paying  money  to  the  receiver  ^hall  not  be  oonoemed 
to  inquire  whether  any  case  has  happened  to  authorise  the  receiver 
to  act. 
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(5.)  The  reoeiyer  may  be  removed  and  a  new  receiyer  may  be  44  &  45  Vior. 
appointed,  from  time  to  time,  by  the  mortgagee  by  -writing  under        °-  ^^' 
his  hand. 

(6.)  The  reoeiyer  shall  be  entitled  to  retain  out  of  any  money 
received  by  him,  for  his  remuneration,  and  in  satisfaction  of  all 
costs,  charges,  and  expenses  incurred  by  him  as  receiver,  a  com- 
mission at  such  rate,  not  exceeding  five  per  centum  on  the  gross 
amoimt  of  aU  money  received,  as  is  specified  in  his  appointment, 
and  if  no  rate  is  so  specified,  then  at  the  rate  of  five  per  centum 
on  that  gross  amount,  or  at  such  higher  rate  as  the  Court  thinks  fit 
to  allow,  on  application  made  by  him  for  that  purpose. 

(7.)  The  receiver  shall,  if  so  directed  in  writing  by  the  mortgagee, 
insure  and  keep  insured  against  loss  or  damage  by  fire,  out  of  the 
money  received  by  him,  any  building,  effects,  or  property  comprised 
in  the  mortgage,  whether  affixed  to  the  freehold  or  not,  being  of  an 
insurable  nature. 

(8.)  The  receiver  shall  apply  all  money  received  by  him  as  follows 
(namely) : 

(i.)  In  discharge  of  all  rents,  taxes,  rates  and  outgoings  what- 
ever affecting  the  mortgaged  property ;  and 
(ii.)  In  keeping  down  all  annual  sums  or  other  payments,  and  the 
interest  on  aU  principal  sums,  having  priority  to  the  mort- 
gage in  right  whereof  he  is  receiver ;  and 
(iii.)  In  payment  of  his  commission,  and  of  the  premiums  on  fire, 
Hfe,  or  other  insurances,  if  any,  properly  payable  imder 
the  mortgage  deed  or  imder  this  Act,  and  the  cost  of 
executing  necessary  or  proper  repairs  directed  in  writing 
by  the  mortgagee ;  and 
(iy.)  In  payment  of  the  interest  accruing  due  in  respect  of  any 
principal  money  due  under  the  mortgage ; 
and  shall  i)ay  the  residue  of  the  money  received  by  him  to  the 
person  who,  but  for  the  possession  of  the  receiver,  would  have  been 
entitled  to  receive  the  income  of  the  mortgaged  property,  or  who  is 
otherwise  entitled  to  that  property. 

Action  respecting  Mortgage.  Action  reip$et' 

25. — (1.)  Any  person  entitled  to  redeem  mortgaged  property  ^^  mortgage, 

may  have  a  judgment  or  order  for  sale  instead  of  for  redemption  in  ~^  mort- 

an  action  brought  by  him  either  for  redemption  alone,  or  for  sale  petty  in 

alone,  or  for  sale  or  redemption  in  the  alternative.  aotion  for 

(2.)  In  any  action,  whether  for  foreclosure,  or  for  redemption,  or  ^^^^^^^^^ 
for  sale,  or  for  the  raising  and  payment  in  any  manner  of  mortgage 

(a)  See  tupra,  p.  47. 

48(2) 


Digitized  by 


Google 


75fJ 


APPENDIX  IV. 


44  &  45  VzoT. 
0.41. 
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money,  the  Court,  on  the  request  of  the  mortgagee,  or  of  any  peraon 
interested  either  in  the  mortgage  money  or  in  the  right  of  redemp- 
tion, and,  notwithstanding  the  dissent  of  any  other  person,  and 
notwithstanding  that  the  mortgagee  or  any  person  so  interested 
does  not  appear  in  the  action,  and  without  allowing  any  time  for 
redemption  or  for  payment  of  any  mortgage  money,  may,  if  it 
thinks  fit,  direct  a  sale  of  the  mortgaged  property,  on  such  terms  as 
it  thinks  fit,  including,  if  it  thinks  fit,  the  deposit  in  Court  of  a 
reasonable  sum  fixed  by  l^e  Court,  to  meet  the  expenses  of  sale  and 
to  secure  performance  of  the  terms. 

(3.)  But,  in  an  action  brought  by  a  person  interested  in  the  right 
of  redemption  and  seeking  a  sale,  the  Court  may,  on  the  application 
of  any  defendant,  direct  the  plaintiff  to  give  such  security  for  costs 
as  the  Court  thinks  fit,  and  may  give  the  conduct  of  the  sale  to  any 
defendant,  and  may  give  such  directions  as  it  thinks  fit  respecting 
the  costs  of  the  defendants  or  any  of  them. 

(4.)  In  any  case  within  this  section  the  Court  may,  if  it  thinks 
fit,  direct  a  sale  without  previoiLsly  determining  the  prioritieB  of 
incumbrancers. 

(5.)  This  section  applies  to  actions  brought  either  before  or  after 
the  commencement  of  this  Act. 

(6.)  The  etiactment  described  in  Fart  IL  of  the  Second  Schedule  to 
this  Act  is  hereby  repealed, 

(7.)  This  section  does  not  extend  to  Ireland. 


8IATUT0ET 
KOBTQ^GB. 

Form  of 
Btatatory 
mortgage  in 
sohedule. 


v.— Statutory  Mortgage  (a). 

26. — (I.)  A  mortgage  of  freehold  or  leasehold  land  may  be  made 
by  a  deed  expressed  to  be  made  by  way  of  statutory  mortgage,  being 
in  the  form  giyen  in  Part  I.  of  the  Third  Schedule  to  this  Act,  with 
such  yariations  and  additions,  if  any,  as  circumstances  may  require, 
and  the  provisions  of  this  section  shall  apply  thereto. 

(2.)  There  shaU  be  deemed  to  be  included,  and  there  shall  by 
virtue  of  this  Act  be  implied,  in  the  mortgage  deed — 

First,  a  covenant  with  the  mortgagee  by  the  person  expressed 
therein  to  convey  as  mortgagor  to  the  effect  following  (namely) : 
That  the  mortgagor  will,  on  the  stated  day,  pay  to  the  mortgagee 
the  stated  mortgage  money,  with  interest  thereon  in  the  mean- 
time at  the  stated  rate,  and  will  thereafter,  if  and  as  long  as 
the  mortgage  money  or  any  part  thereof  remains  unpaid,  pay  to 
the  mortgagee  interest  thereon,  or  on  the  unpaid  part  thereof,  at 
the  stated  rate,  by  equal  half-yearly  payments,  the  first  thereof 


(a)  See  supra,  p.  48. 
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to  be  made  at  the  end  of  six  calendar  months  from  the  day  44  &  45  Vior. 
stated  for  payment  of  the  mortgage  money :  0.  41. 

Secondly,  a  proviso  to  the  effect  following  (namely) : 
That  if  the  mortgagor,  on  the  stated  day,  pays  to  the  mortgagee 
the  stated  mortgage  money,  with  interest  thereon  in  the  mean- 
time, at  the  stated  rate,  the  mortgagee  at  any  time  thereafter, 
at  the  request  and  cost  of  the  mortgagor,  shall  reconvey  the 
mortgaged  property  to  the  mortgagor,  or  as  he  shall  direct. 
27.— (1.)  A  transfer  of  a  statutory  mortgage  may  be  made  by  a  Forms  of 
deed  expressed  to  be  made  by  way  of  statutory  transfer  of  mortgage,  statutory 
being  in  such  one  of  the  three  forms  (A.)  and  (B.)  and  (C.)  given  in  jaortiraire  in 
Part  II.  of  the  Third  Schedule  to  this  Act  as  may  be  appropriate  to  schedule, 
the  case,  with  such  variations  and  additions,  if  any,  as  circimistances 
may  require,  and  the  provisions  of  this  section  shall  apply  thereto. 
(2.)  In  whichever  of  those  three  forms  the  deed  of  transfer  is 
made,  it  shall  have  effect  as  follows  (namely) : 

(i.)  There  shall  become  vested  in  the  person  to  whom  the  benefit 
of  the  mortgage  is  expressed  to  be  transferred,  who,  with 
his  executors,   administrators,  and  assigns,  is  hereafter 
in  this  section  designated  the  transferee,   the  right  to 
demand,  sue  for,  recover  and  give  receipts  for  the  mort- 
gage money,  or  the  unpaid  part  thereof,  and  the  interest 
then  due',  if  any,  and  thenceforth  to  become  due  thereon, 
and  the  benefit  of  all  securities  for  the  same,  and  the 
benefit  of  and  the  right  to  sue  on  all  covenants  with  the 
mortgagee,  and  the  right  to  exorcise  all  powers  of  the 
mortgagee : 
(ii.)  All  the  estate  and  interest,  subject  to  redemption,  of  the 
mortgagee  in  the  mortgaged  land  shall  vest  in  the  trans- 
feree, subject  to  redemption. 
(3.)  If  the  deed  of  transfer  is  made  in  the  form  (B.),  there  shall 
also  be  deemed  to  be  included,  and  there  shall  by  virtue  of  this  Act 
be  implied  therein,  a  covenant  with  the  transferee  by  the  person 
expressed  to  join  therein  as  covenantor  to  the  effect  following 
(namely) : 

That  the  covenantor  will,  on  the  next  of  the  days  by  the  mortgage 
deed  fixed  for  payment  of  interest,  pay  to  the  transferee  the 
stated  mortgage  money,  or  so  much  thereof  as  then  remains 
unpaid,  with  interest  thereon,  or  on  the  unpaid  part  thereof,  in 
the  meantime,  at  the  rate  stated  in  the  mortgage  deed ;  and 
will  thereafter,  as  long  as  the  mortgage  money,  or  any  part 
thereof,  remains  unpaid,  pay  to  the  transferee  interest  on  that 
sum,  or  the  unpaid  part  thereof,  at  the  same  rate,  on  the  suc- 
cessive days  by  the  mortgage  deed  fixed  for  payment  of  interest. 
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(4.)  If  the  deed  of  transfer  is  made  in  the  form  (0.)  it  shall,  by 
Tirtue  of  this  Act,  operate  not  only  as  a  statutory  transfer  of  mort- 
gage, but  also  as  a  statutory  mortgage,  and  tiie  provisions  of  tiiis 
section  shall  haye  effect  in  rdation  thereto,  accordingly ;  but  it  shall 
not  be  liable  to  any  increased  stamp  duty  by  reason  only  of  it  being 
designated  a  mortgage. 

28.  In  a  deed  of  statutory  mortgage,  or  of  statutory  transfer  of 
mortgage,  where  more  persons  than  one  are  expressed  to  convey  as 
mortgagors,  or  to  join  as  covenantors,  the  implied  covenant  on  their 
part  shall  be  deemed  to  be  a  joint  and  several  covenant  by  them ; 
and  where  there  are  more  mortgagees  or  more  transferees  than  one, 
the  implied  covenant  with  them  shall  be  deemed  to  be  a  covenant 
with  them  jointly,  imless  the  amoimt  secured  is  expressed  to  be 
secured  to  them  in  shares  or  distinct  sums,  in  which  latter  case  ^le 
implied  covenant  with  them  shall  be  deemed  to  be  a  covenant  with 
each  severally  in  respect  of  the  share  or  distinct  sum  secured  to  him. 

29.  A  reconveyance  of  a  statutory  mortgage  may  be  made  by  a 
deed  expressed  to  be  made  by  way  of  statutory  reconveyance 
of  mortgage,  being  in  the  form  given  in  Part  m.  of  the  Third 
Schedule  to  this  Act,  with  such  variations  and  additions,  if  any,  as 
circumstances  may  require. 


TBU8T  AHn 
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VI.— Trust  awd  Mortgage  Estates  on  Death. 

80. — (1.)  VThere  an  estate  or  interest  of  inheritance,  or  limited 
to  the  heir  as  special  occupant,  in  any  tenemente  or  hereditaments, 
corporeal  or  incorporeal,  is  vested  on  any  trust,  or  by  way  of  mort- 
gage, in  any  person  solely,  the  same  shall,  on  his  death,  notwith- 
standing any  testamentary  disposition,  devolve  to  and  become  vested 
in  his  personal  representatives  or  representative  from  time  to  time, 
in  like  manner  as  if  the  same  were  a  chattel  real  vesting  in  them  or 
him ;  and  accordingly  all  the  like  powers,  for  one  only  of  several 
joint  personal  representatives,  as  well  as  for  a  single  personal  repre- 
sentative, and  for  all  the  personal  representatives  together,  to 
dispose  of  and  otherwise  deal  with  the  same,  shall  belong  to  the 
deceased's  personal  representatives  or  representative  from  time  to 
time,  with  all  the  like  incidents,  but  subject  to  all  the  like  rights, 
equities  and  obligations,  as  if  the  same  were  a  chattel  real  vesting 
in  them  or  "^^rn ;  and,  for  the  purposes  of  this  section,  the  personal 
representatives,  for  the  time  being,  of  the  deceased,  shall  be  deemed 
in  law  his  heirs  and  assigns,  within  the  meaning  of  all  trusts  and 
powers. 

(«)  See  8upra,  p.  48.  {b}  See  M^a,  pp.  49 — 52. 
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(2.)  SeeHon  four  of  the   Vendor  and  PurcJiaser  Act,  1874,  and  44  &  46  Vior. 
section  forty^ht  of  the  Land  Transfer  Ad,   1875,   are    hereby         °'  ^^' 

repealed.  37  &  38  Vict. 

(3.)  This  seotion,  including  the  repeals  therein,  applies  only  in  o.  78. 

oases  of  death  after  the  oommencttiient  of  this  Act.  38  &  39  Viot. 

0.87. 

Vn. — ^TeUSTEES  and  EXBCUTOES.  TETJ8TEE8  AND 

XZXOUTOBS. 

[^Part    VIL,  comprising   sections    31    to  38    {both    inclusive)    is  — , 

repealed  and  re-enacted,  with  slight  alterations^  in  the  Trustee  Act,' 
1893  {App,  XV.,  infra).  Sections  31,  32,  atid  34  of  this  Act  are 
replaced  by  sections  10,  11,  and  12  of  the  Act  of  1893;  section  33  by 
section  37;  section  35  by  section  13;  and  sections  36,  37,  and  38  by 
sections  20,  21,  and  22.] 

Vm.— Maeried  Women.  vA-a^nrv^ 

89. — (1.)  Notwithstanding  that  a  married  woman  is  restrained       '^Q'^bn. 
from  anticipation,  the  Court  may,  if  it  thinks  fit,  where  it  appears  Power  for 
to  the  Court  to  be  for  her  benefit,  by  judgment  or  order,  with  her  Court  to  bind 
consent,  bind  her  interest  in  any  property.  marri&d 

(2.)  This  section  applies  only  to  judgments  or  orders  made  after  woman  (a). 
the  commencement  of  this  Act. 

40. — (1.)  A  married  woman,  whether  an  infant  or  not,  shall  by  Power  of 
virtue  of  this  Act  have  power,  as  if  she  were  unmarried  and  of  full  attoniOT^  of 
age,  by  deed,  to  appoint  an  attorney  on  her  behalf  for  the  purpose  ™*^^/i\ 
of  executing  any  deed  or  doing  any  other  act  which  she  might 
herself  execute  or  do ;  and  the  provisions  of  this  Act  relating  to 
instruments  creating  powers  of  attorney  shall  apply  thereto. 

(2.)  This  section  applies  only  to  deeds  executed  after  the  oom- 
menoement  of  this  Act. 

IX.— Infants.  inpants. 

41.  Where  a  person  in  his  own  right  seised  of  or  entitled  to  land  «  ,        7 
for  an  estate  in  fee  simple,  or  for  any  leasehold  interest  at  a  rent,  is  leasee  on  be- 
an infant,  the  land  shall  be  deemed  to  be  a  settled  estate  within  the  half  of  infant 
Settled  Estates  Act,  1877.  ""^^  W- . 

42. — (1.)  If  and  so  long  as  any  person  who  would  but  for  this  ^^  *  *^  ^^^' 
section  be  beneficially  entitled  to  the  possession  of  any  land  is  an  Manairement 
infant,  and  being  a  woman  is  also  unmarried,  the  trustees  appointed  of  land  and 
for  this  purpose  by  the  settlement,  if  any,  or  if  there  are  none  receipt  and 
so  appointed,  then  the  persons,  if  any,  who  are  for  the  time  being  ^rome  durinir 
under  the  settlement  trustees  with  power  of  sale  of  the  settled  land,  ndnority  (c). 


(a)  See  supra,  pp.  62—64.  (b)  See  supra,  p. 

{e)  See  supra,  pp.  67,  68. 


66. 
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44  &  46  Vior.  or  of  part  thereof,  or  with  power  of  consent  to  or  approval  of  the 
0^^.  exercise  of  such  a  power  of  sale,  or  if  there  are  none,  then  any 
persons  appointed  as  trustees  for  this  purpose  by  the  Court,  on  tl*B 
application  of  a  guardian  or  next  friend  of  the  in&nt,  may  enter 
into  and  continue  in  possession  of  the  land ;  and  in  every  such  case 
the  subsequent  provisions  of  this  section  shall  apply. 

(2.)  The  trustees  shall  manage  or  superintend  the  management 
of  the  land,  with  full  power  to  fell  timber  or  cut  underwood  from 
time  to  time  in  the  usual  course  for  sale  or  for  repairs  or  otherwise, 
and  to  erect,  pull  down,  rebuild,  and  repair  houses,  and  oth^ 
buildings  and  erections,  and  to  continue  the  working  of  mines, 
minerals,  and  quarries  which  have  usually  been  worked,  and  to 
drain  or  otherwise  improve  the  land  or  any  part  thereof,  and  to 
insure  against  loss  by  fire,  and  to  make  allowances  to  and  arrange- 
ments with  tenants  and  others,  and  to  determine  tenancies,  and  to 
accept  surrenders  of  leases  and  tenancies,  and  generally  to  deal  with 
the  land  in  a  proper  and  due  course  of  management ;  but  so  that, 
where  the  infant  is  impeachable  for  waste,  the  trustees  shall  not 
commit  waste,  and  shall  cut  timber  on  the  same  terms  only,  and 
subject  to  the  same  restrictions,  on  and  subject  to  which  the  infant 
could,  if  of  full  age,  cut  the  same. 

(3.)  The  trustees  may  from  time  to  time,  out  of  the  income  of 
the  land,  including  the  produce  of  the  sale  of  timber  and  under- 
wood, pay  the  expenses  incurred  in  the  management,  or  in  the 
exercise  of  any  power  conferred  by  this  section,  or  otherwise  in 
relation  to  the  land,  and  all  outgoings  not  payable  by  any  tenant  or 
other  person,  and  shall  keep  down  any  annual  sum,  and  tlie  interest 
of  any  principal  sum,  charged  on  the  land. 

(4;.)  The  trustees  may  apply  at  discretion  any  income  which,  in 
the  exercise  of  such  discretion,  they  deem  proper,  according  to  the 
infant's  age,  for  his  or  her  maintenance,  education,  or  benefit,  or 
pay  thereout  any  money  to  the  infant's  parent  or  guardian,  to  be 
applied  for  the  same  purposes. 

(5.)  The  trustees  shall  lay  out  the  residue  of  the  income  of  the 
land  in  investment  on  securities  on  which  they  are  by  the  settle- 
ment, if  any,  or  by  law,  authorised  to  invest  trust  money,  with 
power  to  vary  investments;  and  shall  accumulate  the  income  of 
the  investments  so  made  in  the  way  of  compound  interest,  by  from 
time  to  time  similarly  investing  such  income  and  the  resulting 
income  of  investments ;  and  shall  stand  possessed  of  the  accumulated 
fund  arising  from  income  of  the  land  and  from  investments  of 
income  on  the  trusts  following  (namely) : 

(i.)  If  the  in&int  attains  the  age  of  twenty-one  years,  then  in 
trust  for  the  infant : 
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(ii.)  If  the  infant  is  a  woman  and  marries  while  an  infant,  then  44  &  45  Vict. 
in   trust   for   her  separate   use,  independently  of   her         ^i^ 
husband,  and  so  that  her   receipt   after   she   marries, 
and  though  still  an  infant,  shall  be  a  good  discharge; 
but 
(iii.)  If  the  infant  dies  while  an  infant,  and  being  a  woman 
without  haying  been  married,  then,  where  the  in&mt 
was,  under  a  settlement,  tenant  for  life,  or  by  purchase 
tenant  in  tail  or  tail  male  or  tail  female,  on  the  trusts, 
if  any,  declared  of  the  accumulated  fund  by  that  settle- 
ment; but  where  no  such  trusts   are  declared,  or  tiie 
infant  has  taken  the  land  from  which  the  accumulated 
fund  is  derived  by  descent,  and  not  by  purchase,  or  the 
infant  is  tenant  for  an  estate  in  fee  simple,  absolute,  or 
determinable,  then  in   trust   for   the  infant's   personal 
representatives,  as  part  of  the  infant's  personal  estate : 
bnt  the  accumulations,  or  any  part  thereof,  may  at  any  time  be 
applied  as  if  the  same  were  income  arising  in  the  then  current  year. 
(6.)  Where  the  infant's  estate  or  interest  is  in  an  undivided  share 
of  land,  the  powers  of  this  section  relative  to  the  land  may  be 
exercised  jointiy  with  persons  entitled  to  possession  of,  or  having 
power  to  act  in  relation  to,  the  other  undivided  share  or  shares. 

(7.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  instrument  under  which  the  interest  of  the 
infant  arises,  and  shaU  have  effect  subject  to  the  terms  of  that 
instrument  and  to  the  provisions  therein  contained. 

(8.)  This  section  applies  only  where  that  instrument  comes  into 
ox>6ration  after  the  commencement  of  this  Act. 

43. — (1.)  Where  any  property  is  held  by  trustees  in  trust  for  an  Application 
infant,  either  for  life,  or  for  any  greater  interest,  and  whether  bytr^teesof 
absolutely,  or  contingentiy  on  his  attaining  the  age  of  twenty-one  property  of 
years,  or  on  the  occurrence  of  any  event  before  his  attaining  that  age,  mf ant  for 
the.trustees  may,  at  their  sole  discretion,  pay  to  the  infant's  parent  ™*iyt«oft^o®» 
or  guardian,  if  any,  or  otherwise  apply  for  or  towards  the  infant's 
maintenance,  education,  or  benefit,  the  income  of  that  property,  or 
any  part  thereof,  whether  there  is  any  other  fund  applicable  to  the 
same  purpose,  or  any  person  bound  by  law  to  provide  for  the  infant's 
maintenance  or  education,  or  not. 

(2.)  The  trustees  shall  accumulate  all  the  residue  of  that  income 
in  the  way  of  compound  interest,  by  investing  the  same  and  the 
resulting  income  thereof  from  time  to  time  on  securities  on  which 
they  are  by  the  settlement,  if  any)  or  by  law,  authorised  to  invest 

(«)  See  iuprOf  pp.  6S— dO. 
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trust  money,  and  shall  hold  those  aocnmnlations  for  the  benefit  of 
the  person  who  ultimately  becomes  entitled  to  the  property  from 
which  the  same  arise ;  but  so  that  the  trustees  may  at  any  time,  if 
they  think  fit,  apply  those  accumulations  or  any  part  thereof »  as  if 
the  same  were  income  arising  in  the  then  current  year. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  instrument  under  which  the  interest  of  Uie 
infant  arises,  and  shall  have  effect  subject  to  the  terms  of  that 
instrument  and  to  the  proyisions  therein  contained. 

(4)  This  section  applies  whether  that  instrument  oomes  iQto 
operation  before  or  after  the  oommenoement  of  this  Act. 


BKlfTOHABOBB 

Aim  OTHEB 
AJnsnjAL  BUM3. 

Bemediee  for 
recovery  of 
annual  sums 
charged  on 
land  (a). 


X.— Eentchabges  and  OTHEB  Akkujll  Stdcs. 

44. — (1.)  Where  a  person  is  entitled  to  receive  out  of  any  land, 
or  out  of  the  income  of  any  land,  any  annual  sum,  payable  half- 
yearly  or  otherwise,  whether  charged  on  the  land  or  on  the  inocmie 
of  the  land,  and  whether  by  way  of  rentcharge  or  otherwise,  not 
being  rent  incident  to  a  reversion,  then,  subject  and  without 
prejudice  to  all  estates,  interests,  and  rights  having  priority  to  the 
annual  sum,  the  person  entitled  to  receive  the  same  shall  have  such 
remedies  for  recovering  and  compelling  payment  of  the  same  as  are 
described  in  this  section,  as  far  as  those  remedies  might  have  been 
conferred  by  the  instrument  under  which  the  annual  sum  arises,  but 
not  further. 

(2.)  If  at  any  time  the  annual  sum  or  any  part  thereof  is  unpaid 
for  twenty-one  days  next  after  the  time  appointed  for  any  payment 
in  respect  thereof,  the  person  entitled  to  receive  the  annual  sum 
may  enter  into  and  distrain  on  the  land  charged  or  any  part  thereof, 
and  dispose  according  to  law  of  any  distress  found,  to  the  intent 
that  thereby  or  otherwise  the  annual  sum  and  all  arrears  there<rf, 
and  all  costs  and  expenses  occasioned  by  non-payment  thereof, 
may  be  fully  pcud. 

(3.)  If  at  any  time  the  anniial  sum  or  any  part  thereof  is  nnpaid 
for  forty  days  next  after  the  time  appointed  for  any  payment  in 
respect  thereof,  then,  although  no  legal  demand  has  been  made  for 
pajrment  thereof,  the  person  entitled  to  receive  the  annual  sum  may 
enter  into  possession  of  and  hold  the  land  charged  or  any  part 
thereof,  and  take  the  income  thereof,  until  thereby  or  otherwise  the 
annual  sum  and  all  arrears  thereof  due  at  the  time  of  his  entry,  or 
afterwards  becoming  due  during  his  continuance  in  possession,  and 
all  costs  and  expenses  occasioned  by  non-payment  of  the  ann^a] 


(a)  See  tupra,  pp.  60,  61. 
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Biiin,  are  folly  paid ;   and  such  possession  when  taken  shaU  be  44  &  46  Vior. 
without  impeachment  of  waste.  °'  ^^' 

(4.)  In  the  like  case  the  person  entitled  to  the  annual  charge, 
whether  taking  possession  or  not,  may  also  by  deed  demise  the  land 
charged,  or  any  part  thereof,  to  a  trustee  for  a  term  of  years,  with 
or  without  impeachment  of  waste,  on  trust,  by  mortgage,  or  sale,  or 
demise,  for  aU  or  any  part  of  the  term,  of  the  land  charged,  or  of 
any  part  thereof,  or  by  receipt  of  the  income  thereof,  or  by  aU  or 
any  of  those  means,  or  by  any  other  reasonable  means,  to  raise  and 
pay  the  annual  sum  and  all  arrears  thereof  due  or  to  become  due, 
and  all  costs  and  expenses  occasioned  by  non-payment  of  the  annual 
sum,  or  incurred  in  compelling  or  obtaining  payment  thereof,  or 
otherwise  relating  thereto,  including  the  costs  of  the  preparation 
and  execution  of  the  deed  of  demise,  and  the  costs  of  the  execution 
of  the  trusts  of  that  deed ;  and  the  surplus,  if  any,  of  the  money 
raised,  or  of  the  income  received,  under  the  trusts  of  that  deed 
shall  be  paid  to  the  person  for  the  time  being  entitled  to  the  land 
therein  comprised  in  reversion  immediately  expectant  on  the  term 
thereby  created. 

(5.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  instrument  imder  which  the  annual  sum 
arises,  and  shall  have  effect  subject  to  the  terms  of  that  instrument 
and  to  the  provisions  therein  contained. 

(6.)  This  section  applies  only  where  that  instrument  comes  into 
operation  after  the  commencement  of  this  Act. 

45. — (1.)  Where  there  is  a  quit-rent,  chief -rent,  rentcharge,  or  Bedemption 
other  annual  sum  issuing  out  of  land  (in  tlus  section  referred  to  as  of  quit-rents 
the  rent),  the  Copyhold  Commissioners  shall  at  any  time,  on  the  perpetual 
requisition  of  the  owner  of  the  land  or  of  any  person  interested  charges  (a), 
therein,  certify  the  amount  of  money  in  consideration  whereof  the 
rent  may  be  redeemed. 

(2.)  Where  the  person  entitled  to  the  rent  is  absolutely  entitled 
thereto  in  fee  simple  in  possession,  or  is  empowered  to  dispose 
thereof  absolutely,  or  to  give  an  absolute  discharge  for  the  capital 
value  thereof,  the  owner  of  the  land,  or  any  person  interested 
therein,  may,  after  serving  one  month's  notice  on  the  person 
entitled  to  the  rent,  pay  or  tender  to  that  person  the  amount 
certified  by  the  Commissioners. 

(3.)  On  proof  to  the  Commissioners  that  payment  or  tender  has 
been  so  made,  they  shall  certify  that  the  rent  is  redeemed  under 
this  Act ;  and  that  certificate  shall  be  final  and  conclusive,  and  the 
land  shall  be  thereby  absolutely  freed  and  discharged  from  the  rent. 

{a)  SeetuprOf  p.  61. 
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(4.)  Eyery  requisition  under  this  section  shall  be  in  writing; 
and  eyery  oertificate  under  this  seotion  shall  be  in  writing,  sealed 
with  the  seal  of  the  Commissioners. 

(5.)  This  section  does  not  apply  to  tithe  rentcharge,  or  to  a  rent 
reserred  on  a  sale  or  lease,  or  to  a  rent  made  payable  under  a  grant 
or  licence  for  building  purposes,  <xc  to  any  sum  or  payment  issuing 
out  of  land  not  being  perpetual. 

(6.)  This  section  applies  to  rents  payable  at,  <xc  created  after,  the 
commencement  of  this  Act. 

(7.)  This  section  does  not  extend  to  Ireland. 

XI.--P0WEE8  OF  AtTOENEY  (a). 

46. — (1.)  The  donee  of  a  power  of  attorney  may,  if  he  thinks 
fit,  execute  or  do  any  assurance,  instrument,  or  thing  in  and  with 
his  own  name  and  signature  and  his  own  seal,  where  sealing  is 
required,  by  the  authority  of  the  donor  of  the  power,  and  erery 
assurance,  instrument,  and  thing  so  executed  and  done,  shall  be  as 
effectual  in  law,  to  all  intents,  as  if  it  had  been  executed  or  done  by 
the  donee  of  the  power  in  the  name  and  with  the  signature  and  seal 
of  the  donor  thereof. 

(2.)  This  section  applies  to  powers  of  attorney  created  by  instru- 
ments executed  either  before  or  after  the  commencement  of  this  Act. 

47. — (1.)  Any  person  making  or  doing  any  payment  or  act, 
in  good  faith,  in  pursuance  of  a  power  of  attorney,  shall  not  be 
liable  in  respect  of  the  payment  or  act  by  reason  that  before  the 
payment  or  act  the  donor  of  the  power  had  died  or  become  lunatic, 
of  imsound  mind,  or  bankrupt,  or  had  revoked  the  power,  if  the 
fact  of  death,  lunacy,  unsoundness  of  mind,  bankruptcy,  or  reroca- 
tion  was  not  at  the  time  of  the  payment  or  act  known  to  the  person 
making  or  doing  the  same. 

(2.)  But  this  section  shall  not  affect  any  right  against  the  payee 
of  any  person  interested  in  any  money  so  paid ;  and  that  person 
shall  have  the  like  remedy  against  the  payee  as  he  would  have  had 
against  the  payer  if  the  payment  had  not  been  made  by  him. 

(3.)  This  section  applies  only  to  payments  and  acts  made  and 
done  after  the  commencement  of  this  Act. 

48. — (1.)  An  instrument  creating  a  power  of  attorney,  its 
execution  being  verified  by  affidavit,  statutory  declaration,  or  other 
sufficient  evidence,  may,  with  the  affidavit  or  declaration,  if  any, 
be  deposited  in  the  Central  Office  of  the  Supreme  Court  0/ 
Judicature  (6). 

(a)  See  supra,  pp.  62,  63,  and  sects.  8  and  9  of  the  Conv.  Act,  I8S2 
(App.  v.,  infra), 

[b]  The  words  in  italics  have  been  repealed  by  the  Statute  Law 
BoYision  Act,  1898. 
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(2.)  A  separate  file  of  instruments  so  deposited  shall  be  kept,  44  &  45  Vict. 
and  any  person  may  search  that  file,  and  inspect  every  instrument         °ll^ 
so  deposited,  and  an  office  copy  thereof  shall  be  deUyered  out  to 
him  on  request. 

(3.)  A  copy  of  an  instrument  so  deposited  may  be  presented  at 
the  office,  and  may  be  stamped  or  marked  as  an  office  copy,  and 
when  so  stamped  or  marked  shall  become  and  be  an  office  copy. 

(4.)  An  office  copy  of  an  instrument  so  deposited  shall  without 
further  proof  be  sufficient  evidence  of  the  contents  of  the  instrument 
and  of  the  deposit  thereof  in  the  Central  Office. 

(5.)  General  Etdes  may  be  made  for  purposes  of  this  section, 
regulating  the  practice  of  the  Central  Office,  and  prescribing  with 
the  concurrence  of  the  Commtaaioners  of  Her  Majesty^a  Treasury, 
the  fees  to  be  taken  therein  (a). 

(6.)  This  section  applies  to  instruments  creating  powers  of 
attorney  executed  either  before  or  after  the  commencement  of 
this  Act. 


xn.— oonstetjcjtign  and  effect  of  deeds  alh)  otheb 
Instbuments. 

49. — (1.)  It  is  hereby  declared  that  the  use  of  the  word  grant 
is  not  necessary  in  order  to  convey  tenements  or  hereditaments, 
cori>oreal  or  incorporeal. 

(2.)  This  section  applies  to  conveyances  made  before  or  after  the 
commencement  of  this  Act. 

50. — (1.)  Freehold  land,  or  a  thing  in  action,  may  be  conveyed 
by  a  person  to  himself  jointly  with  another  person,  by  the  like 
means  by  which  it  might  be  conveyed  by  him  to  another  person ; 
and  may,  in  like  manner,  be  conveyed  by  a  husband  to  his  wife, 
and  by  a  wife  to  her  husband,  alone  or  jointly  with  another  person. 

(2.)  This  section  applies  only  to  conveyances  made  after  the 
commencement  of  this  Act. 

51. — (1.)  In  a  deed  it  shall  be  sufficient,  in  the  limitation  of  an 
estate  in  fee  simple,  to  use  the  words  in  fee  simple,  without  the 
word  heirs ;  and  in  the  limitation  of  an  estate  in  tail,  to  use  the 
words  in  tail  without  the  words  heirs  of  the  body;  and  in  the 
limitation  of  an  estate  in  tail  male  or  in  tail  female,  to  use  the 


OONBTBUOnoy 

ASH  EFFECT 

OF  DEEDS 

AND  OTHBB 


Use  of  word 
grant  un- 
neceB8ary(^). 

Conveyance 
by  a  person 
to  himself, 
&o.  {e). 


Words  of 
limitation  in 
fee  or  in 
taa((Q. 


(a)  Bee  the  rules  and  order  as  to  Court  fees  issued  in  Deo.  1882  (W.  N. 
Jan.  6th,  1883).  The  words  in  italics  have  been  repealed  by  the  Statute 
Law  Bevision  Act,  1898. 

lb)  See  aupra,  p.  63. 

{eS  See  aupra,  pp.  63—66. 

{<q  See  aupra,  p.  66,  and  sect.  6  of  the  Oonv.  Act,  1882  (App.  V.,  in/ra)^ 
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words  in  tail  male,  or  in  tail  female,  as  the  case  requires,  without 
the  words  heirs  male  of  the  body,  or  heirs  female  of  the  body. 

(2.)  This  section  applies  only  to  deeds  executed  after  the  com- 
mencement of  this  Act 

52. — (1.)  A  person  to  whom  any  power,  whether  coupled  with 
an  interest  or  not,  is  given  may  by  deed  release,  or  contract  not  to 
exerdse,  the  power. 

(2.)  This  section  applies  to  powers  created  by  instruments 
coming  into  operation  either  before  or  after  the  commenoement  of 
this  Act. 

53.— (1.)  A  deed  expressed  to  be  supplemental  to  a  previous 
deed,  or  directed  to  be  read  as  an  annex  thereto,  shall,  as  &r  as 
may  be,  be  read  and  have  effect  as  if  the  deed  so  expressed  or 
directed  were  made  by  way  of  indorsement  on  the  previous  deed,  or 
contained  a  full  recital  thereof. 

(2.)  This  section  applies  to  deeds  executed  either  before  or  after 
the  commencement  of  this  Act 

54. — (1.)  A  receipt  for  consideration  money  or  securities  in  the 
body  of  a  deed  shall  be  a  sufficient  discharge  for  the  same  to  the 
person  paying  or  delivering  the  same,  without  any  further  receipt 
for  the  same  being  indorsed  on  the  deed. 

(2.)  This  section  applies  only  to  deeds  executed  after  the  com- 
mencement of  this  Act 

55 . — ( 1 . )  A  receipt  for  consideration  money  or  other  consideration 
in  the  body  of  a  deed  or  indorsed  thereon  shall,  in  favour  of  a  subse- 
quent purchaser,  not  having  notice  that  the  money  or  other  con- 
sideration thereby  acknowledged  to  be  received  was  not  in  fact  paid 
or  given,  wholly  or  in  part,  be  sufficient  evidence  of  the  payment 
or  giving  of  the  whole  amount  thereof. 

(2.)  This  section  applies  only  to  deeds  executed  after  the  com- 
mencement of  this  Act. 

56.— (1.)  Where  a  solicitor  produces  a  deed,  having  in  the  body 
thereof  or  indorsed  thereon  a  receipt  for  consideration  money  or 
other  consideration,  the  deed  being  executed,  or  the  indorsed 
receipt  being  signed,  by  the  person  entitled  to  give  a  receipt  for 
that  consideration,  the  deed  shall  be  sufficient  authority  to  the 
|>er8on  liable  to  pay  or  give  the  same  for  his  paying  or  giving  the 
same  to  the  solicitor,  without  the  solicitor  producing  any  separate 
or  other  direction  or  authority  in  that  behalf  from  the  person  who 
executed  or  signed  the  deed  or  receipt. 


(a)  See  tupra,  pp.  66,  67.  {h)  See  M^pm,  p.  67. 

(e)  See  stipra,  p.  68.  {i)  See  tttpra^  pp.  68,  ( 

(e)  See  stqnxt,  pp.  69,  70. 
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(2.)  This  section  applies  only  in  cases  where  consideration  is  to  44  &  45  Vict. 
be  paid  or  given  after  the  commencement  of  this  Act.  ^1_ 

67. — ^Deeds  in  the  form  of  and  nm'ng  the  expressions  in  the  SaffidenoYof 
Forms  given  in  the  Fourth  Schedule  to  this  Act,  or  in  the  like  Fonns  in 
form  or  using  expressions  to  the  like  effect,  shall,  as  regards  form  g?v^Ii  /  \ 
and  expression  in  relation  to  the  provisions  of  this  Act,  be  sufficient. 

68. — (1.)  A  covenant  relating  to  land  of  inheritance,  or  devolving  Covenants  to 
on  the  heir,  as  special  occupant,  shall  be  deemed  to  be  made  with  ]^"^^,^®^"» 
the  covenantee,  his  heirs  and  assigns,  and  shall  have  effect  as  if     ^*  ^  '* 
heirs  and  assigns  were  expressed. 

(2.)  A  covenant  relating  to  land  not  of  inheritance,  or  not 
devolving  on  the  heir  as  special  occupant,  shall  be  deemed  to  be 
made  with  the  covenantee,  his  executors,  administrators,  and 
assigns,  and  shall  have  effect  as  if  executors,  administrators,  and 
assigns  were  expressed. 

(3.)  This  section  applies  only  to  covenants  made  after  the  com- 
mencement of  this  Act. 

69. — (1.)  A  covenant,  and  a  contract  tmder  seal,  and  a  bond  or  Covenants  to 
obligation  under  seal,  though  not  expressed  to  bind  the  heirs,  shall  J^^V*^  ( \ 
oi>erate  in  law  to  bind  the  heirs  and  real  estate,  as  well  as  the  ' 

executors  and  administrators  and  personal  estate,  of  the  person 
making  the  same,  as  if  heirs  were  expressed. 

(2. )  This  section  extends  to  a  covenant  implied  by  virtue  of  this  Act. 

(3.)  This  section  applies  only  if  fjid  as  far  as  a  contrary  intention 
is  not  expressed  in  the  covenant,  contract,  bond,  or  obligation,  and 
shall  have  effect  subject  to  the  terms  of  the  covenant,  contract, 
bond,  or  obligation,  and  to  the  provisions  therein  contained. 

(4.)  This  section  applies  only  to  a  covenant,  contract,  bond,  or 
obligation  made  or  implied  after  the  commencement  of  this  Act. 

60. — (1.)  A  covenant,  and  a  contract  imder  seal,  and  a  bond  or  Effect  of  cove- 
obligation  under  seal,  made  with  two  or  more  jointly,  to  pay  money  ^^"^t  with  two 
or  to  make  a  conveyance,  or  to  do  any  other  act,  to  them  or  for  fjj^^d^ 
their  benefit,  shall  be  deemed  to  include,  and  shall,  by  virtue  of  this 
Act,  imply,  an  obligation  to  do  the  act  to,  or  for  the  benefit  of,  the 
survivor  or  survivors  of  them,  and  to,  or  for  the  benefit  of,  any 
other  person  to  whom  the  right  to  sue  on  the  covenant,  contract, 
bond,  or  obligation  devolves. 

(2.)  This  section  extends  to  a  covenant  impHed  by  virtue  of  this 
Act. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  covenant,  contract,  bond,  or  obligation,  and 

(a)  See  fupra,  p.  70.  (b)  See  ftipra,  pp.  70,  71. 

(e)  See  iupra^  p.  70.  [a)  See  supra,  pp.  71,  72. 


Digitized  by 


Google 


768 


APPENDIX  IV. 


44  &  45  ViOT. 
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Effect  of 
adTaiioe  on 
joint  aooount, 
«o.  (a). 


Grants  of 
easements, 
&c.,  by  way 
of  use  {b). 


Provision  for 
all  the  estate, 
&c.  (e). 


shall  have  effect  subject  to  the  coyenant,  oontract,  bond,  or  obligB- 
tion,  and  to  the  provisions  therein  contained. 

(4.)  This  section  applies  only  to  a  covenant,  contract,  bond,  or 
obligation  made  or  implied  after  the  commencement  of  this  Act 

61. — (1.)  Where  in  a  mortgage,  or  an  obligation  for  payment  of 
money,  or  a  transfer  of  a  mortgage  or  of  such  an  obligation,  the 
sum,  or  any  part  of  the  sum,  advanced  or  owing  is  expressed  to  be 
advanced  by  or  owing  to  more  persons  than  one  out  of  money,  or  as 
money,  belonging  to  them  on  a  joint  account,  or  a  mortgage,  or 
such  an  obligation,  or  such  a  transfer  is  made  to  more  persons  tiian 
one,  jointly,  and  not  in  shares,  the  mortgage  money,  or  other  money, 
or  money^s  worth  for  the  time  being  due  to  those  persons  on  the 
mortgage  or  obligation,  shall  be  deemed  to  be  and  remain  money  or 
money's  worth  belonging  to  those  persons  on  a  joint  account,  as 
between  them  and  the  mortgagor  or  obligor;  and  the  receipt  in 
writing  of  the  survivors  or  last  survivor  of  them,  or  of  the  personal 
representatives  of  the  last  survivor,  shall  be  a  complete  discliarge  for 
all  money  or  money's  worth  for  the  time  being  due,  notwithstanding 
any  notice  to  the  payer  of  a  severance  of  the  joint  account. 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  mortgage,  or  obligation,  or  transfer,  and  shall 
have  effect  subject  to  the  terms  of  the  mortgage,  or  obligation,  or 
transfer,  and  to  the  provisions  therein  contained. 

(3.)  This  section  applies  only  to  a  mortgage,  or  obligation,  or 
transfer  made  after  the  conunencement  of  this  Act. 

62. — (1.)  A  conveyance  of  freehold  land  to  the  use  that  any 
person  may  have,  for  an  estate  or  interest  not  exceeding  in  duration 
the  estate  conveyed  in  the  land,  any  easement,  right,  liberty,  or 
privilege  in,  or  over,  or  with  respect  to  that  land,  or  any  part 
thereof,  shall  operate  to  vest  in  possession  in  that  person  that  ease- 
ment, right,  liberty,  or  privilege,  for  the  estate  or  interest  expressed 
to  be  Hmited  to  him ;  and  he,  and  the  persons  deriving  title  under 
him,  shall  have,  use,  and  enjoy  the  same  accordingly. 

(2.)  This  section  applies  only  to  conveyances  made  after  the 
conunencement  of  this  Act. 

63.— (1.)  Every  conveyance  shall,  by  virtue  of  this  Act,  be 
effectual  to  pass  all  the  estate,  right,  title,  interest,  claim,  and 
demand  which  the  conveying  parties  respectively  have,  in,  to,  or  on 
the  property  conveyed,  or  expressed,  or  intended  so  to  be,  or  which 
they  respectively  have  power  to  convey  in,  to,  or  on  the  same. 

(2.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 

(a)  See  tupra,  pp.  72,  73.  (b)  See  n^pra,  p.  73. 

{c)  See  supraf  pp.  78,  74. 
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is  not  expressed  in  the  conveyance,  and  shall  have  effect  subject  to  44  &  45  Yioi. 
the  terms  of  the  conveyance  and  to  the  provisions  therein  contained.         o.  41. 

(3.)  This  section  applies  only  to  conveyances  made  after  the 
commencement  of  this  Act. 

64.  In  the  construction  of  a  covenant  or  proviso,   or  other  Constmotion 
provision,  implied  in  a  deed  by  virtue  of  this  Act,  words  importing  of  implied 
the  singular  or  plural  number,  or  the  masculine  gender,  shall  be  ^^®'**''**  W* 
read  as  also  importing   the  plural  or  singular  number,  or  as 
extending  to  females,  as  the  case  may  require. 

XTTT.— -LoKG  Tbbms.  lovo  tebms. 

65. — (1.)  Where  a  residue  unexpired  of  not  less  than  two  Enlargement 
hrmdred  years  of  a  term,  which,  as  originally  created,  was  for  not  o'  residue  of 
lees  than  three  hundred  years,  is  subsisting  in  land,  whether  being  f^^^mple^)? 
the  whole  land  originally  comprised  in  the  term,  or  part  only 
thereof,  without  any  trust  or  right  of  redemption  affecting  the 
term  in  favour  of  the  freeholder,  or  other  person  entitled  in  reversion 
expectant  on  the  term,  and  without  any  rent,  or  with  merely  a 
peppercorn  rent  or  other  rent  having  no  money  value,  incident  to 
the  reversion,  or  having  had  a  rent,  not  being  merely  a  peppercorn 
rent  or  other  rent  having  no  money  value,  originally  so  incident, 
-which  subsequently  has  been  released,  or  has  become  barred  by 
lapse  of  time,  or  has  in  any  other  way  ceased  to  be  payable,  then 
the  term  may  be  enlarged  into  a  fee  simple  in  the  manner,  and 
subject  to  the  restrictions,  in  this  section  provided. 
(2.)  Each  of  the  following  persons  (namely) : 
(i.)  Any  person  beneficially  entitled  in  right  of  the  term,  whether 
subject  to  any  incumbrance  or  not,  to  possession  of  any 
land  comprised  in  the  term;  but,  in  case  of  a  married 
woman,  with  the  concurrence  of  her  husband,  unless  she 
is  entitled  for  her  separate  use,  whether  with  restraint  on 
anticipation  or  not,  and  then  without  his  concurrence ; 
(ii.)  Any  person  being  in  receipt  of  income  as  trustee,  in  right  of 
the  term,  or  having  the  term  vested  in  him  in  trust  for 
sale,  whether  subject  to  any  incumbrance  or  not; 
(iii.)  Any  person  in  whom,  as  personal  representative  of  any 
deceased  person,  the  term  is  vested,  whether  subject  to 
any  incumbrance  or  not : 
shall,  as  far  as  regards  the  land  to  which  he  is  entitled,  or  in  which 
he  is  interested,  in  right  of  the  term,  in  any  such  character  as 


I 

mjra 


(a)  See  supra,  p.  74. 

lb)  See  tupra^  pp.  74—76,  and  seot.  11  of  the  Conv.  Act,  1882  (App.  V. 
imjra). 

-c.r.  49 
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0.41. 


aforesaid,  have  power  by  deed  to  declare  to  the  effect  that,  from 
and  after  the  execution  of  the  deed,  the  term,  shall  be  enlarged  into 
a  fee  simple. 

(3.)  Thereupon,  by  virtue  of  the  deed  and  of  this  Act,  the  tenn 
shall  become  and  be  enlarged  accordingly,  and  the  person  in  whom 
the  term  was  preyiously  vested  shall  acquire  and  have  in  the  land 
a  fee  simple  instead  of  the  term. 

(4.)  The  estate  in  fee  simple  so  acquired  by  enlargement  shall  be 
subject  to  all  the  same  trusts,  powers,  executory  limitations  orer, 
rights  and  equities,  and  to  all  the  same  covenants  and  provisioiis 
relating  to  user  and  enjoyment,  and  to  all  the  same  obligations  of 
every  kind,  as  the  term  would  have  been  subject  to  if  it  had  not 
been  so  enlarged. 

(5.)  But  where  any  land  so  held  for  the  residue  of  a  term  has 
been  settled  in  trust  by  reference  to  other  land,  being  freehold  land, 
so  as  to  go  along  with  that  other  land  as  far  as  the  law  permita, 
and,  at  the  time  of  enlargement,  the  ultimate  beneficial  interest  in 
the  term,  whether  subject  to  any  subsisting  particular  estate  or 
not,  has  not  become  absolutely  and  indefeasibly  vested  in  any 
porson,  then  the  estate  in  fee  simple  acquired  as  aforesaid  shall, 
without  prejudice  to  any  conveyance  for  value  previously  made  by 
a  person  having  a  contingent  or  defeasible  interest  in  the  term,  be 
liable  to  be,  and  shall  be  conveyed  and  settled  in  like  manner  as 
the  other  land,  being  freehold  land,  aforesaid,  and  until  so  conveyed 
and  settled  shall  devolve  beneficially  as  if  it  had  been  so  conveyed 
and  settled. 

(6.)  The  estate  in  fee  simple  so  acquired  shall,  whether  the  term 
was  originally  created  without  impeachment  of  waste  or  not, 
include  the  fee  simple  in  all  mines  and  minerals  which  at  the  time 
of  enlargement  have  not  been  severed  in  right,  or  in  fact,  or  have 
not  been  severed  or  reserved  by  an  indosure  Act  or  award. 

(7.)  This  section  applies  to  every  such  term  as  aforesaid  subsisting 
at  or  after  the  commencement  of  this  Act. 


ADOFnON  ov 
ACT. 

Protection  of 
solioitor  and 
trustees 
adopting 
Act  (a). 


Xrv.— Adoption  of  Act. 

66. — (1.)  It  is  hereby  declared  that  the  powers  given  by  this  Act 
to  any  person,  and  the  covenants,  provisions,  stipulations  and 
words  which  under  this  Act  are  to  be  deemed  included  or  implied 
in  any  instrument,  or  are  by  this  Act  made  applicable  to  any 
contract  for  sale  or  other  transaction,  are  and  shall  be  deemed  in 
law  proper  powers,  covenants,  provisions,  stipulations  and  words, 


(a)  See  mpra,  pp.  76,  77. 
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to  be  given  by  or  to  be  contained  in  any  such  instrument,  or  to  be  44  &  46  Vior. 
adopted  in  connection  with,  or  applied  to,  any  such  contract  or  ^'  ^^' 
transaction ;  and  a  solicitor  shall  not  be  deemed  guilty  of  neglect 
or  breach  of  duty,  or  become  in  any  way  liable,  by  reason  of  his 
omitting,  in  good  faith,  in  any  such  instrument,  or  in  connection 
with  any  such  contract  or  transaction,  to  negative  the  giving, 
inclusion,  implication,  or  application  of  any  of  those  powers,  cove- 
nants, provisions,  stipulations,  or  words,  or  to  insert  or  apply  any 
others  in  place  thereof,  in  any  case  where  the  provisions  of  this  Act 
would  allow  of  his  doing  so. 

(2.)  But  nothing  in  this  Act  shall  be  taken  to  imply  that  the 
insertion  in  any  such  instrument,  or  the  adoption  in  connection 
with,  or  the  application  to,  any  contract  or  transaction,  of  any 
further  or  other  powers,  covenants,  provisions,  stipulations  or 
words  is  improper. 

(3.)  Where  the  solicitor  is  acting  for  trustees,  executors,  or  other 
persons  in  a  fiduciary  position,  those  persons  shall  also  be  protected 
in  like  manner. 

(4.)  Where  such  persons  are  acting  without  a  solicitor,  they  shall 
also  be  protected  in  like  manner. 

XV. — MiSOBLLANEOTJS.  lOSOEL- 

67. — (1.)  Any  notice  required  or  authorised  by  this  Act  to  be         ' 

served  shall  be  in  writing.  Beg^olations 

(2.)  Any  notice  required  or  authorised  by  this  Act  to  be  served  J^§^^\^ 
on  a  lessee  or  mortgagor  shall  be  sufficient  although  only  addressed 
to  the  lessee  or  mortgagor  by  that  designation,  without  his  name,  or 
generally  to  the  persons  interested,  without  any  name,  and  notwith- 
standing that  any  person  to  be  affected  by  the  notice  is  absent, 
Tinder  disability,  unborn,  or  unascertained. 

(3.)  Any  notice  required  or  authorised  by  this  Act  to  be  served 
shall  be  sufficiently  served  if  it  is  left  at  the  last-known  place  of 
abode  or  business  in  the  United  Kingdom  of  the  lessee,  lessor, 
mortgagee,  mortgagor,  or  other  person  to  be  served,  or,  in  case  of  a 
notice  required  or  authorised  to  be  served  on  a  lessee  or  mortgagor, 
is  affixed  or  left  for  him  on  the  land  or  any  house  or  building  com- 
prised in  the  lease  or  mortgage,  or  in  case  of  a  mining  lease,  is  left 
for  the  lessee  at  the  office  or  counting-house  of  the  mine. 

(4.)  Any  notice  required  or  authorised  by  this  Act  to  be  served 
shall  also  be  sufficiently  served  if  it  is  sent  by  post  in  a  registered 
letter  addressed  to  the  lessee,  lessor,  mortgagee,  mortgagor,  or  other 

{a)  See  supraf  p.  77. 
49  (2) 
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44  &  45  VioT.   person  to  be  senred,  by  name,  at  the  aforesaid  place  of  abode  otr 

0.  4 1.         business,  office,  or  countmg-house,  and  if  that  letter  is  not  retomed 

through  the  post-office  undelivered ;  and  that  senrice  shall  be  deemed 

to  be  made  at  the  time  at  which  the  registered  letter  would  in  the 

ordinary  course  be  delivered. 

(5.)  This  section  does  not  apply  to  notices  served  in  proceedings 
in  the  Court. 
Short  title  of        68.  The  Act  described  in  Part  IL  of  the  First  Schedule  to  this  Ad 

^  \2(^^'  *'  **^*  ^  ^^^  ^^  '^**  ^^'  ^^  '^  *^^*  '*^  ^^  *^  Staiuiory 
^  ''  Declarations  Act^  1835,  and  may  be  cited  by  that  short  title  in  any 

declaration  made  for  any  purpose  under  or  by  virtue  of  that  Acty  or  is 

any  other  documenty  or  in  any  Act  of  Parliament. 


XVI.— Coubt;  Pkooedubb;  Ordebs. 

ootjbt;  69.— (1.)  All  matters  within  the  jurisdiction  of  the  Court  under 

PBOOEDUBB ;    ^yg  j^Qf^  shall,  subject  to  the  Acts  regulating  the  Court,  be  assiinied 

0BDEB8.  .        ,1         y-vi  T-T*     •    •  m  At         r>, 

to  the  Chancery  Division  of  the  Court. 

Beg^tions         (2.)  Payment  of  money  into  Court  shall  effectually  exonerate 
respecting        therefrom  the  person  making  the  payment. 

^t^and  (^0  Every  application  to   the  Court  shall,  except  where  it  is 

applica-  otherwise  expressed,  be  by  summons  at  Chambers, 

tions  {b),  ^4  J  Qj^  an  application  by  a  purchaser  notice  shall  be  served  in 

the  first  instance  on  the  vendor. 

(5.)  On  an  application  by  a  vendor  notice  shall  be  served  in  ^ 
first  instance  on  the  purchaser. 

(6.)  On  any  application  notice  shall  be  served  on  such  persons,  if 
any,  as  the  Court  thinks  fit. 

(7.)  The  Court  shall  have  full  power  and  discretion  to  make  such 

order  as  it  thinks  fit  respecting  the  costs,  charges  or  expenses  of  all 

or  any  of  the  parties  to  any  application. 

39  &  40  Vict.       (^0  ^i^eral  rules  for  purposes  of  this  Act  shall  be  deemed  Bules 

o.  59,  8.  17.      of  Court  within  section  seventeen  of  the  Appellate  Jurisdiction  Act, 

1876,  and  may  be  made  accordingly. 

(9.)  The  powers  of  the  Court  may,  as  regards  land  in  the  County 
Palatine  of  Lancaster,  be  exercised  also  by  the  Court  of  Chancery 
of  the  County  Palatine ;  and  rules  for  regulating  prooeedings  in 
that  Court  shall  be  from  time  to  time  made  by  the  Chancellor  of 
the  Duchy  of  Lancaster,  with  the  advice  and  consent  of  a  Judge  of 

(a)  See  supray  p.  77.  The  same  title  is  assigned  to  the  Act  by  tiie 
Short  Titles  Act,  1896. 

{b)  See  supra,  p.  77.  A  role  under  the  Act  was  issaed  in  Bee,  1S82, 
respecting  powers  of  attorney,  and  is  cited  under  sect.  48,  tuprOj  p.  765. 
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the  Higli  Court  acting  in  the  Chancery  Diyision,  and  of  the  Vice-  44  &  45  Vior. 
Chancellor  of  the  County  Palatine.  ^'  *!• 

(10.)  General  Rulea  and  Bules  of  the  Court  of  Chancery  of  the 
County  Palatine,  under  this  Act  may  he  made  at  any  time  after  the 
jpassing  of  this  Act,  to  take  effect  on  or  after  the  commencement  of 
this  Act. 

70. — (1.)  An  order  of  the  Court  under  any  statutory  or  other  Orders  of 

juriBdiction  shall  not,  as  against  a  purchaser,  he  invalidated  on  the  ^^  «»• 
J.  ,     »  "     '^.'  M         J.    jt  olu8iye(a). 

ground  of  want  of  jurisdiction,  or  of  want  of  any  concurrence, 

consent,  notice  or  service,  whether  the  purchaser  has  notice  of  any 

such  want  or  not. 

(2.)  This  section  shall  have  effect  with  respect  to  any  lease,  sale 
or  other  Act  under  the  authority  of  the  Court,  and  purporting  to  he 
in  pursuance  of  the  Settled  Estates  Act,  1877,  notwithstanding  the  40  &  41  "Vict. 
exception  in  section  forty  of  that  u4(^,  or  to  be  in  pursuance  of  any  c  18,  s.  40. 
former  Act  repealed  by  that  Act,  notwithstanding  any  exception  in 
such  former  Act. 

(3.)  This  section  applies  to  all  orders  made  before  or  after  the 
commencement  of  this  Act,  except  any  order  which  has  before  the 
commencement  of  this  Act  been  set  aside  or  determined  to  be 
invalid  on  any  ground,  and  except  any  order  as  regards  which  an 
action  or  proceeding  is  at  the  commencement  of  this  Act  pending 
for  having  it  set  aside  or  determined  to  be  invalid. 

.X.V11.— Bbpbals.  ekpbals. 

71. — (1.)  The  enactments  described  in  Part  III,  of  the  Second  RepeaTof 
Schedule  to  this  Act  are  hereby  repealed,  enaotments  in 

(2.)  The  repeal  by  this  Act  of  any  enactment  shall  not  affect  the  |^  ^^^-  ^^ 
validity  or  invalidity,  or  any  operation,  effect  or  consequence,  of  any  Schedule  • 
instrument  executed  or  made,  or  of  anything  done  or  suffered,  before  restriction  on 
tJie  commencement  of  this  Act,  or  any  action,  proceeding  or  thing  then  ^  repeals  (A). 
pending  or  uncompleted ;  and  every  such  action,  proceeding  and  thing 
may  be  carried  on  and  completed  as  if  there  had  been  no  such  repeal  in 
this  Act;  but  this  provision  shall  not  be  construed  as  qualifying  the 
provision  of  this  Act  relating  to  section  forty  of  the  Settled  Estates 
Act,  1877,  or  any  former  Ad  repealed  by  that  Act, 

XVm. — TreTiAWD.  ibelasd. 

72.— (1.)  In  the  application  of  this  Act  to  Ireland  the  foregoing  Modifications 
provisions  shall  be  modified  as  in  this  section  provided.  xesDeoting 

(a)  See  supra,  pp.  77,  78. 
{h)  See  supra,  pp.  78,  79. 


Digitized  by 


Google 


774 


APPENDEL  IV. 


44  &  45yioT.       (2.)  The  Court  shall  be  Her  Majesty's  High  Court  o/JtuUce  in 
0.41.         Ireland  (a). 

(3.)  All  matters  within  the  jurisdiction  of  that  Court  shall,  sub- 
ject to  the  Acts  regulating  that  Court,  be  assigned  to  the  Chanosy 
Division  of  that  Court ;  but  general  rules  under  this  Act  may  direct 
that  any  of  those  matters  be  assigned  to  the  Land  Judges  of  that 
Division. 

(4.)  The  proper  office  of  the  Supreme  Court  of  JtuLioature  in 
Ireland  shall  be  substituted  for  the  central  office  of  the  Supreme 
Court  of  Judicature  (a). 
40  &  41  Viot.       (5.)  General  Eules  for  piirposes  of  this  Act  for  Ireland  shall  be 
^*    ' »  "•     •      deemed  Eules  of  Court  within  the  Supreme  Court  of  Judicature  Act 
(Ireland),  1877,  and  may  be  made  accordingly,  at  any  time  a/Ur 
thepaseing  of  this  Act,  to  take  effect  on  or  afier  the  oommeneement  of 
thie  Act. 
Death  of  bare      78. — (1.)  Section  five  of  the  Vendor  and  Purchaser  Act,  1874, 
trustee,  intes-  jg  hereby  repealed  from  and  after  the  commencement  of  tiiis  Act, 
37  i  38  Vict.    ^  regards  cases  of  death  thereafter  happening ;  and  section  seven 
c.  78  {b),  of  the  Vendor  and  Purchaser  Act,  1874,  is  hereby  repealed  as  liom 

the  date  at  which  it  came  into  operation. 
(2.)  This  section  extends  to  Ireland  only. 


SCHEDULES. 

THE  FIRST  SCHEDULE  (<?). 

Aon  ▲TKBCTBD. 

PabtI.  (rf). 

1  &  2  Vict.  c.  110. — ^An  Act  for  abolishing  arrest  on  mesne  prooesB  in 

dyil  actions,  except  in  certain  oases ;  for  extending  the  remediee  ci 
oreditors  against  the  property  of  debtors ;  and  for  mmtrniAm^  tbe 
laws  for  the  relief  of  insolvent  debtors  in  England. 

2  &  3  Viot.  c.  11. — ^An  Act  for  the  better  protection  of  pnrohaaen 

against  judgments,  Crown  debts,  lis  pendens,  and  fiats  in  bankniptey. 
18  &  19  Viot.  o.  15. — ^An  Act  for  the  better  nroteotion  of  pnniisnfin 
against  judgments,  Crown  debts,  oases  cd  lis  pendens,  and  life 
annuities  or  rentohargee. 

(a)  The  words  in  italios  have  been  repealed  by  the  Statute  Law 
Bevision  Act,  1898. 

(b)  See  supra,  p.  79. 

le)  Bepealed  by  the  Statute  Law  Bevision  Act,  1894. 
(<Q  See  sect.  2  of  the  Conv.  Act,  1882  (App.  V.,  i$rfra). 
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22  &  23  Viot.  c.  85. — An  Act  to  further  amend  the  law  of  property  and 

to  relieve  tmsteee. 

23  &  24  Vict.  c.  38. — ^An  Act  to  farther  amend  the  law  of  property. 

23  &  24  Vict.  0.  115. — An  Act  to  simplify  and  amend  the  practice  as  to 
the  entry  of  satisfaction  on  Crown  debts  and  on  judgments. 

27  &  28  Vict.  0.  112. — An  Act  to  amend  the  law  relating  to  future  judg- 

ments, statutes,  and  recognizances. 

28  &  29  Vict  0.  104.— The  Ciown  Suits,  &c.  Act,  1865. 

31  &  32  Vict.  c.  54.— The  Judgments  Extension  Act,  1868. 

Pabt  n. 

5  &  6  Will.  4,  0.  62. — ^An  Act  to  repeal  an  Act  of  the  present  Bession 
of  Parliament,  intituled  **  An  Act  for  the  more  effectual  abolition  of 
oaths  and  affirmations  taken  and  made  in  yarious  Departments  of 
the  State,  and  to  substitute  declarations  in  lieu  thereof ;  and  for 
the  more  entire  suppression  of  voluntary  and  extra-judicial  oaths 
and  affidavits; "  and  to  make  other  provisions  for  the  abolition  of 
mmeceesazy  oaths  (a). 


THE  SECOND  SCHEDULE  (3). 

Hepbaus. 

A  description  or  citation  of  a  portion  of  an  Act  is  inclusive  of  the 
words,  section,  or  other  part,  first  or  last  mentioned,  or  otherwise  referred 
to  as  fonning  the  beginning,  or  as  fonning  the  end,  of  the  portion 
comprised  in  uie  description  or  citation. 


22  &  23  Vict.  0.  85, 
in  part 


23  &  24  Viot  c.  126, 
in  part. 


15  &  16  Vict.  c.  86, 
in  part. 


8  &  9  Vict.  c.  119. 

23  &  24  Vict.  c.  146, 
in  part. 


Pabt  I.  (e). 

An  Act  to  further  amend  the  law  of  ^  in  part ; 
property  and  to  relieve  trustees   . )     nam^y,- 
oections  four  to  nine. 


)  in  part; 
/     namely, — 


The  Common  Law  Procedure  Act, 

1860 

Section  two. 

Pabt  II.  (rf). 

An  Act  to  amend  the  pradioe  and  \  .  ^.  . 

course  of  proceeding  in  the  High  >  i!"lLi- 

Court  of  dbanceiy        .        .        .)  ^^^^J*- 
Section  forty-eight. 

Pabt  HI.  (e). 

An  Act  to  facilitate  the  conveyance 
of  real  property. 

An  Act  to  give  to  trustees,  mort-  \ 
gagees,  and  others  certain  powers  f  in  part ; 
now  commonly  inserted  in  settie-  (     namdy, — 
ments,  mortgages,  and  wills        .  / 

Parts  n.  and  HI.  (sections  eleven  to  thirty). 


(a)  See  sect.  68,  «iipra,  p.  772. 

lb)  Repealed  by  the  Statute  Law  Bevision  Act,  1894. 

(e)  See  sect.  14,  supra^  pp.  747,  748.         (d)  See  sect.  25,  ntprcy  p.  755. 


See  sect.  71,  supra,  p.  773. 


Digitized  by 


Google 


776 


APPENDIX  IV. 
THH!  TH I  wn  SCBQBDUIiE. 

SCATUTOJtT  MOBTQIOB. 

Past  I. 

Jksd  of  Statutory  Mortgage, 

This  Iudbmiuiui  made  by  way  of  statatory  mortgage  the  daj 

of  1882  between  A.  of  [^.]  of  the  one  part  and  M,  of  [|e.]  A 

the  other  part  Witnesseth  that  in  consideration  of  the  sum  of  £ 
now  paid  to  ^.  bj  M,  of  which  sum  A,  hereby  acknowledges  the  receipt 
A,  as  mortgagor  and  as  beneficial  owner  hereby  conveys  to  Jf.    All  tiiat 
[4>c.]  To  hold  to  and  to  the  use  of  M.  in  fee  simple  for  secnnng  payment 
on  the  day  of  1883  of  the  principal  sum  of  £  as  the 

mortgage  money  with  interest  thereon  at  the  rate  of  [/our]  per  oentom 
per  ftnnnin. 

In  witness  &c. 

%*  Variations  in  thit  and  suhequent  formt  t9  he  made^  if  re^rnni, 
for  leasehold  land,  or  other  matter, 

PabtIL 

(A.) 
Deed  of  Statutory  Transfer ^  Mortgagor  not  Joining. 

This  Ihdbntubb  made  by  way  of  statatoiy  transfer  of  mortgage  the 
day  of  1883  between  M,  of  [fe.l  of  the  one  pi^  and 

T,  of  [^.]  of  the  other  part  supplemental  to  an  indenture  made  by  way 
of  statutory  mortgage  dated  the  day  of  1882  and  made 

between  [^.]  Witkesbeth  that  in  consideration  of  the  sum  of  £ 
now  paid  to  M.  by  T.  being  the  aggregate  amount  of  £  mortgage 

money  and  £  interest  due  in  respect  of  the  said  mortg^age  of  inaSk 

sum  M.  hereby  acknowledges  the  receipt  M.  as  mortgagee  hereby  cout^ 
and  transfers  to  T.  the  benefit  of  the  said  mortgage. 
In  witness  &c. 

(B.) 
Deed  of  Statutory  Transfer,  a  Covenantor  Joining, 

This  Iitoentubb  made  by  way  of  statutory  transfer  of  mortgage  the 
day  of  1883  between  A.  of  [^.1  of  the  first  part 

£.  of  r#^.]  of  the  second  part  and  C.  of  [^r.]  of  the  uiird  part  sumile- 
mental  to  an  indenture  made  by  way  of  statutory  mortgage  dated  the 
day  of  1882  and  made  between  [^.J    Witressbih 

that  in  consideration  of  the  sum  of  £  now  paid  to  A.  hj  C, 

being  the  mortgage  money  due  in  respect  of  the  said  mortgage  no  intereet 
being  now  due  and  payable  thereon  of  which  sum  A,  her^y  acknow- 
ledges the  receipt  A,  as  mortgagee  with  the  ooncurrenoe  of  £,  who  joins 
herein  as  oovenantor  hereby  oonyeys  and  transfers  to  C.  the  benefit  of 
the  said  mortgage. 
In  witness  &c. 
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(0.) 

statutory  Tramftf  and  Statutory  Mortgage  combined. 

This  Indbrtubb  made  by  way  of  statutory  transfer  of  mortgage  and 
Btatntoiy  mortgage  the  day  of  1883  between  A.  of 

[^.]  of  the  first  part  B,  of  [^.]  of  the  second  part  and  C,  of  [^.]  of  the 
third  part  supplemental  to  an  indenture  made  by  way  of  statutonr  mort- 
gage dated  the  day  of  1882  and  made  between  [^.]  Whsbbas 
the  principal  sum  of  £  only  remains  due  in  reepeot  of  the  said 
mortgage  as  the  mortgfage  money  and  no  interest  is  now  due  and  payable 
thereon.  And  whebbas  B.  is  seised  in  fee  simple  of  the  land  comprised 
in  the  said  mortgage  subject  to  that  mortgage.  Now  this  Indentubb 
wiTNXSSBTH  that  in  consideration  of  the  sum  of  £  now  paid  to 
A,hj  C.  of  which  sum  A.  hereby  acknowledges  the  receipt  and  B,  hereby 
acknowledges  the  payment  and  receipt  as  aforesaid*  A,  as  mortgagee 
hereby  conveys  and  transfers  to  C.  the  benefit  of  the  said  mortgage. 
Ann  THIS  Indentube  also  witnbsseth  that  for  the  same  consideration 
A.  as  mortgagee  and  according  to  his  estate  and  by  direction  of  B.  hereby 
conveys  and  B.  as  beneficial  owner  hereby  conveys  and  confirms  to  C. 
All  that  [j^c,'\  To  hold  to  and  to  the  use  of  C,  in  fee  simple  for  securing 
payment  on  the  day  of  1882  of  t  the  sum  of  £  as 
the  mortgage  money  with  interest  thereon  at  the  rate  of  [/our]  per 
centum  per  annum. 
In  witness  &c. 

[Or,  in  case  of  further  advance,  after  aforesaid  at  *  inurt  and  also  in 
consideration  of  the  further  sum  of  £  now  paid  by  C,  to  B,  of  which 

sum  B.  hereby  acknowledges  the  receipt,  and  after  of  o^  t  insert  the  sums 
of  £  and  £  making  together.] 

*^*  Variations  to  be  made,  as  required,  in  case  of  the  deed  being  made  by 
indorsement,  or  in  respect  of  any  other  thing. 


PiBrni. 

Deed  of  Statutory  Be-conveyanee  of  Mortgage. 

This  Imdbmtuub  made  by  way  of  statutory  re-oonyeyanoe  of  mortgage 
the  day  of  1884  between  C.  of  [^.1  of  the  one  put 

and  B.  of  [^.]  of  the  other  part  supplemental  to  an  indenture  made  by 
way  of  statutory  transfer  of  mortgage  dated  the  day  of 

1883  and  made  between  [^.]  Witnbsseth  that  in  consideration  of  all 
principal  money  and  interest  due  under  that  indenture  having  been  paid 
of  which  principal  and  interest  C,  hereby  acknowledges  the  receipt  C,  as 
mortgagee  hereby  conveys  to  B,  all  the  lands  and  hereditaments  now 
vcAted  in  C.  under  the  said  indenture,  To  hold  to  and  to  the  use  of  B.  in 
fee  simple  discharged  from  all  principal  money  and  interest  secured  by 
and  from  all  claims  and  demands  under  the  said  indenture. 
In  witness  &c. 

%*  Variations  as  noted  above. 
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THE  FOUETH  SCHEDULE. 

Shobt  Fobxb  of  Deeds. 

I. — Mortgage. 

This  IimBzrruBB  or  Mobtoaqb  made  the  day  of 

1882  between  A,  of  f^.]  of  the  one  part  and  B,  of  \fie.'\  and  C  of  [#e.] 
of  the  other  part  Witnb88BTh  that  in  consideration  of  the  stun  os 
£  paid  to  A,  bj  B,  and  C.  ont  of  money  belonging*  to  them  on 

a  joint  aooonnt  of  which  sum  A.  hereby  acknowledge  the  leoeipt  A. 
hereby  coyenants  with  B,  and  C.  to  pay  to  them  on  the  day  of 

1882  the  sum  of  £  with  interest  thereon  in  the 

meantime  at  the  rate  of  [^four]  per  oentnm  per  annum  and  alao  as  long 
after  that  day  as  any  principal  money  remains  due  under  this  mortgags 
to  pay  to  B,  and  C,  interest  thereon  at  the  same  rate  by  equal  half -yeailj 
payments  on  the  day  of  and  the  day  of 

And  this  Indentubb  auo  wmrBSSXTH  that  for  the  same  oonaideratioii 
A,  as  beneficial  owner  hereby  conveys  to  B,  and  C,  All  that  [|«.3  To 
hold  to  and  to  the  use  of  B,  and  C,  in  fee  simple  subject  to  the  proTiso  lor 
redemption  following  (namely)  that  if  ui.  or  any  person  AUimiwp  under 
him  shall  on  the  day  of  1882  pay  to  B,  and  C.  the 

sum  of  £  and  interest  thereon  at  the  rate  aforesaid  theo  B.  and 

C,  or  the  persons  claiming  under  them  will  at  the  request  and  cost  of  A. 
or  the  persons  claiming  under  him  re-convey  the  premises  to  ^.  or  the 
persons  claiming  under  him  Ain>  A,  hereby  covenants  with  B.  as 
follows  [here  add  covenant  at  to  Jire  inturanee  or  other  special  eormmt 
required]. 

In  witness  &o. 

II.— -FWrtA#r  Charge. 

This  Indemtubb  made  the  day  of  18    between  [the 

tame  partiet  at  the  foregoing  mortgage']  and  supplemental  to  an  indentcoe 
of  mortgage  dated  the  day  of  18    and  made  between 

the  same  parties  for  securing  the  sum  of  £  and  interest  at  [femr] 

per  centum  per  annum  on  property  at  [^.]  Witjubbhkth  that  in  con- 
sideration of  the  further  sum  of  £  paid  to  ^.  by  ^.  and  C.  out  of 
money  belonging  to  them  on  a  joint  account  [add  receipt  and  eavetumt  mt  in 
the  foregoing  mortgage]  and  furmer  that  all  the  property  comprised  in  ths 
bcufore-mentioned  indenture  of  mortgage  shall  stand  charged  with  the 
payment  to  B.  and  C.  of  the  sum  of  £  and  the  interest  thereon 
hereinbefore  covenanted  to  be  paid  as  well  as  the  sum  of  £  and 
interest  secured  by  the  same  indenture. 
In  witness  &o. 

m. — Convegance  on  Sale. 

This  Indentubb  made  the  day  of  1883  between 

A.  of  r#tf.lof  the  first  part  B.  of  [^.]  and  C.  of  [fc.]  of  the  second  part 
and  IfT  of  T^^O  of  the  third  part  Whbbbas  by  an  indenture  dated  [^] 
and  made  between  [^.]  the  hmds  hereinafter  mentioned  were  conveyed 
by  ^.  to  ^.  and  C.  in  fee  simple  by  way  of  mortgage  for  securing  £ 
and  interest  and  by  a  supplemental  indenture  dated  [^.]  and  made 
between  the  same  parties  those  lands  were  charged  by  A.  with  the  pay- 
ment to  B.  and  C.  of  the  further  sum  of  £  and  interest  thereon 
And  WHESBA8  a  principal  sum  of  £  remains  due  under  the  two 
before-mentionea  indentures  but  all  interest  thereon  has  been  paid  as  B. 
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and  C.  hereby  acknowledge    Now  thzb  Imimmma  wmriBSBTR  that  in 
consideration  of  the  sum  of  £  paid  bj  the  direction  of  ^.  to  ^. 

and  C.  and  of  the  Btim  of  £  paid  to  A.  those  two  sums  making 

together  the  total  sum  of  £  paid  by  M.  for  the  purchase  of  the 

fee  simple  of  the  lands  hereinafter  mentioned  of  which  sum  of  £ 
B,  and  C,  hereby  acknowledge  the  receipt  and  of  which  total  sum  of 
JB  a,  hereby  acknowledges  the  payment  and  receipt  in  manner 

before-mentioned  B.  and.OL  as  mortgagees  and  by  the  direction  of  ^.  as 
beneficial  owner  hereby  convey  and  A.  as  beneficial  owner  hereby  conveys 
and  confirms  to  M,  All  that  \'S^c,'\  To  hold  to  and  to  the  use  of  if.  in 
foe  simple  discharged  from  ail  money  secured  by  and  from  all  claims 
under  the  before-mentioned  indentures  \^Addy  if  required^  And  A,  hereby 
acknowledges  the  right  of  M.  to  production  of  the  documents  of  title 
mentioned  in  the  Sdiedule  hereto  and  to  delivery  of  copies  thereof  and 
hereby  undertakes  for  the  safe  custody  thereof.] 
]ji  witness  &c. 

[The  Schedule  above  referred  to. 

To  contain  Hat  ofdocutnenU  retained  by  AJ] 

TV. — Marriage  Settlement. 

This  Indektuhe  made  the  day  of  1882  between 

John  M.  of  \j^c.']  of  the  first  part  Jane  8.  of  [^c."]  of  the  second  part  and 
X.  of  [^f.]  and  ¥.  of  [^c]  of  the  third  part  Witnesseth  that  in  considera- 
tion of  the  intended  marriage  between  John  M.  and  Jane  S,  John  M.  as 
settlor  hereby  convevs  to  X.  and  Y.  All  that  [^c.']  To  hold  to  X  and 
T.  in  fee  simple  to  the  use  of  John  M.  in  fee  simple  until  the  marriage 
and  after  the  marriage  to  the  use  of  John  M.  during  his  life  without 
impeachment  of  waste  with  remainder  after  his  death  to  the  use  that 
Jane  8.  if  she  surviyee  him  may  receive  during  the  rest  of  her  life  a  yearly 
jointure  rentoharge  of  £  to  commence  from  his  death  and  to  be 

paid  by  equal  hidf -yearly  payments  the  first  thereof  to  be  made  at  the 
end  of  six  calendar  months  from  his  death  if  she  is  then  living  or  if  not  a 
proportional  part  to  be  paid  at  her  death  an^  subject  to  the  before-men- 
tioned rentcharge  to  the  use  of  X.  and  Y,  for  a  term  of  five  hundred  years 
without  impeachment  of  waste  on  the  trusts  hereinafter  declared  and 
subject  thereto  to  tiie  use  of  the  first  and  other  sons  of  John  M.  and 
Jane  8.  successively  according  to  seniority  in  tail  male  with  remainder 
[ifuert  here  if  thought  desirable,  to  the  use  of  the  same  first  and  otiier  sons 
Buocessively  according  to  seniority  in  tail  with  remainder]  to  tiie  use  of 
all  tiie  daughters  of  John  M.  and  Jane  8.  in  equal  shares  as  tenants  in 
oommon  in  tail  with  oroHS  remainders  between  them  in  tail  with  re- 
mainder to  the  use  of  John  M.  in  fee  simple  {^Insert  trusts  of  term  qf 
600  years  for  raising  portions  ;  also,  if  required,  power  to  charge  jointure  and 
portions  on  a  future  marriage ;  also  powers  of  sale,  exchange,  and  partition, 
imd  other  powers  and  provisions^  if  and  a*  desired^. 
In  witness  &c. 
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45  &  46  ViOT.  45  &  46  VICT.  CAP.  39. 

0.  89.  

Air  ACT  FOR  FUBTHEE  IMPROVINO  THE  PRACTICE  OF  CONVEY AKCISG; 

AND  FOR  OTHER  PURPOSES. 

[lOth  Augua,  1882.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  adyioe  and  consent  of  the  Lords  Spiritual  and  Texaponl 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same  as  follows : — 

Preliminary.  Preliminary. 

Short  titles ;         1. — (1.)  This  Act  may  be  cited  as  the  Conveyancing  Act,  1882 ; 

*^°*t*-^^"  f  ^^  *^®  Conveyancing  and  Law  of  Property  Act,  1881  (in  this  Act 

interpreta-    '  referred  to  as  the  Conveyancing  Act  of  1881),  and  this  Act  may  be 

tion.  cited  together  as  the  Conveyancing  Acts,  1881,  1882  (a). 

44  &  46  Vict.        (2.)  This  Act,  except  where  it  is  otherwise  expressed,  shall  com- 

^'     *  mence  and  take  effect  irqpi  and  inunediately  after  the  thirty-first 

day  of  December  one  thousand  eight  hundred  and  eighty-two, 

which  time  is  in  this  Act  referred  to  as  the  commencement  of 

this  Act. 

(3.)  This  Act  does  not  extend  to  Scotland. 
(4.)  In  this  Act  and  in  the  Schedule  thereto — 
(i.)  Property  includes  real  and  personal  property,  and  any  debt, 
and  any  thing  in  action,  and  any  other  right  or  interest 
in  the  nature  of  property,  whether  in  possession  or  not ; 
(ii.)  Purchaser  includes  a  lessee  or  mortgagee,  or  an  intending 
purchaser,  lessee,  or  mortgagee,  or  o^er  person,  who,  for 
valuable  consideration,  takes  or  deals  for  property,  and 
purchase   has  a  meaning   corresponding   with   that   of 
purchaser; 
3  &  4  Will.  4,     (ui*)  The  Act  of  the  session  of  the  third  and  fourth  years  of  Sing 
c.  74.  William   the   Fourth   (chapter   seventy-four)  '*  for  the 

(a)  See  p.  732,  wpra^  note  (c). 
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abolition  of  Fines  and  Becoveries,  and  for  the  substitution  45  &  46  Vict. 
of  more  simple  modes  of  Assurance  "  is  referred  to  as  the         °-  ^^' 
Fines  and  Becoveries  Act ;  and  the  Act  of  the  session  of  4  ^  6  Will.  4 
the  fourth  and  fifth  years  of  King  William  the  Fourth  0.  92. 
(chapter  ninety-two)   **for  the  abolition  of   Fines  and 
Becoveries,  and  for  the  substitution  of  more  simple  modes 
of  Assurance  in  Ireland,"  is  referred  to  as  the  Fines  and 
Beooyeries  (Ireland)  Act. 

Searches.  Searehet. 

2. — (1.)  Where  any  person  requires,  for  purposes  of  this  section,  Official  nega- 
0earch  to  be  made  in  the  Central  Office  of  the  Supreme  Court  of  tive  and  other 
Judicature  for  entries  of  judgments,  deeds,  or  other  matters  or  docu-  |^,u.oi|^  fj^ 
ments,  whereof  entries  are  required  or  allowed  to  be  made  in  that  judgments, 
office  by  any  Act  described  in  Part  I.  of  the  First  Schedule  to  the  Crown  debts, 
Conveyancing  Act  of  1881,  or  by  any  other  Act,  he  may  deliver  in     °* 
the  office  a  requisition  in  that  behalf,  referring  to  this  section. 

(2.)  Thereupon  the  proper  officer  shall  diligently  make  the  search 
required,  and  shall  make  and  file  in  the  office  a  certificate  setting 
forth  the  result  thereof ;  and  office  copies  of  that  certificate  shall  be 
issued  on  requisition,  and  an  office  copy  shall  be  evidence  of  the 
certificate. 

(3.)  In  favour  of  a  purchaser,  as  against  persons  interested  under 
or  in  respect  of  judgments,  deeds  or  other  matters  or  documents, 
whereof  entries  are  required  or  allowed  as  aforesaid,  the  certificate, 
according  to  the  tenor  thereof,  shall  be  conclusive,  affirmatively  or 
negatively  as  the  case  may  be. 

(4.)  Every  requisition  under  this  section  shall  be  in  writing, 
signed  by  the  person  making  the  same,  specifying  the  name  against 
which  he  desires  search  to  be  made,  or  in  relation  to  which  he 
requires  an  office  copy  certificate  of  result  of  search,  and  other  suffi* 
cient  particulars ;  and  the  person  making  any  such  requisition  shall 
not  be  entitled  to  a  search,  or  an  office  copy  certificate,  until  he  has 
satisfied  the  proper  officer  that  the  same  is  required  for  the  purposes 
of  this  section. 

(5.)  General  Bules  shall  be  made  for  purposes  of  this  section, 
prescribing  forms  and  contents  of  requisitions  and  certificates,  and 
regulating  the  practice  of  the  office,  and  prescribing  with  the  con- 
currence of  the  Commimonera  of  Her  Majesty^ a  Treasury,  the  fees 
to  be  taken  therein ;  which  Bules  shall  be  deemed  Bules  of  Court 
within  section  seventeen  of  the  Appellate  Jurisdiction  Act,  1876,  as  39  &  40  Vict, 
altered  by  section  nineteen  of  the  Supreme  Court  of  Judicature  Act,  o*  ^9* 
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45  A  46  Vict.    1881,  and  may  he  madty  at  any  time  after  the  passing  of  this  Aei,  to 

0.  39.  faJc^  effect  on  or  after  the  commencement  of  this  Act  (a). 

44  &  46  Vict.        (^0  ^  *^y  officer,  clerk,  or  person  employed  in  the  office  oom- 

o.  68.  mits,  or  is  party  or  privy  to,  any  act  of  fraud  or  collusion,  or  is 

wilfully  negligent,  in  the  making  of  or  otherwise  in  relation  to  any 

certificate  or  office  copy  under  this  section,  he  shall  be  guilty  of  a 

misdemeanour. 

(7.)  Nothing  in  this  section  or  in  any  rule  made  thereunder  ahaH 
take  away,  abridge,  or  prejudicially  affect  any  right  which  any 
person  may  have  independently  of  this  section  to  make  any  ^arx^ 
in  the  office ;  and  every  such  search  may  be  made  as  if  this  sectum 
or  any  such  Bule  had  not  been  enacted  or  made. 

(8.)  Whe^  a  solicitor  obtains  an  office  copy  certificate  ol  resdt 
of  search  under  this  section,  he  shall  not  be  answerable  in  respect  of 
any  loss  that  may  arise  from  error  in  the  certificate. 

(9.)  Where  the  solicitor  is  acting  for  trustees,  executors,  agenlB, 
or  other  persons  in  a  fiduciary  i>osition,  those  persons  also  shall  mk 
be  so  answerable. 

(10.)  Where  such  persons  obtain  such  an  office  copy  without  a 
solicitor,  they  shall  also  be  protected  in  like  manner. 
8  ft  4  Wm.  4,      (11.)  Nothing  in  this  section  applies  to  deeds  inroUed  under  the 
0.  74.  Fines  and  Beooveries  Act,  or  under  any  other  Act,  or  under  any 

statutory  Bule. 
(12.)  This  section  does  not  extend  to  Ireland. 

yotict.  Notice. 

Bestriotion  on      3. — (1.)  A  purchaser  shall  not  be  prejudicially  affected  by  notice 

oonstmotive      of  any  instrument,  feet,  or  thing  unless — 

(i.)  It  is  within  his  own  knowledge,  or  would  have  come  to  hii 
knowledge  if  such  inquiries  and  inspections  had  been  made 
as  ought 'reasonably  to  have  been  made  by  him ;  or 
(ii.)  In  the  same  transaction  with  respect  to  which  a  question  of 
notice  to  the  purchaser  arises,  it  has  come  to  the  knowledge 
of  his  counsel,  as  such,  or  of  his  solicitor,  or  other  agent, 
as  such,  or  would  have  come  to  the  knowledge  of  his 
solicitor,  or  other  agent,  as  such,  if  such  inquiries  and 
inspection  had  been  made  as  ought  reasonably  to  have 
been  made  by  the  solicitor  or  other  agent  (&). 

(a)  See  the  Boles  under  this  peotion  iasned  in  Dec  1882  (W.  N., 
Jan.  6th,  1883).  The  words  in  italics  have  been  repealed  by  the  Statute 
Law  Bevision  Act,  1898. 

(b)  See  Re  Cousins,  31  Gh.  D.  671 ;  Bailey  v.  Barnes,  [1894]  1  Qu  2(. 
For  a  diBOiiflaion  of  the  dootrine  of  constmotive  notioe,  see  the  Bn^Usk 


notice. 
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(2.)  Tliis  section  shall  not  exempt  a  purchaser  from  any  liability  46  &  46  Vior. 
under,  or  any  obligation  to  perform  or  observe  any  covenant,  con-         o*  39. 
dition,  provision,  or  restriction  contained  in  any  instrument  under 
which  his  title  is  derived,  mediately  or  immediately;   and  such 
liability  or  obligation  may  be  enforced  in  the  same  manner  and  to 
the  same  extent  as  if  this  section  had  not  been  enacted. 

(3.)  A  purchaser  shall  not  by  reason  of  anything  in  this  section 
be  affected  by  notice  in  any  case  where  he  would  not  have  been  so 
affected  if  this  section  had  not  been  enacted. 

(4.)  This  section  applies  to  purchases  made  either  before  or  after 
the  commencement  of  this  Act ;  save  that^  where  an  action  is  pending 
at  the  commencement  of  this  Act,  the  rights  of  the  parties  shall  not  he 
affected  hy  this  section  (a). 

^^^'  Leases. 

4. — (1.)  Where  a  lease  is  made  under  a  power  contained  in  a  contract  for 
settlement,  will,  Act  of  Parliament,  or  other  instrument,  any  pre-  lease  not  part 
liminary  contract  for  or  relating  to  the  lease  shall  not,  for  the  of  title  to 
purpose  of  the  deduction  of  title  to  an  intended  assign,  form  part  of  ^®**®' 
the  title,  or  evidence  of  the  title  to  the  lease. 

(2.)  This  section  applies  to  leases  made  either  before  or  after  the 
commencement  of  this  Act. 

Separaie  Trustees.  Separate 

Tnutees, 
[5.--(l.)  On  an  appointment  of  new  trustees,  a  separate  set  of  Appointment 
trustejcs  may  he  appointed  for  any  pari  of  the  trust  property  held  on  of  separate 
trusts  distinct  from  those  relating  to  any  other  part  or  parts  of  the  trust  *®*®  ®* 
property ;  or,  if  only  one  trustee  was  originally  appointed,  then  one 
separate  trustee  may  he  so  appointed  for  the  first-mentioned  part, 

(2.)  This  section  applies  to  tnuts  created  either  hefore  or  after  the 
cxymmencement  of  this  Act  (6).] 

and  Scottish  Mercantile  Investment  Co,  v.  JBrunton,  [1892]  2  Q.  B.  700,  and 
for  recent  iUostrationB  of  it,  the  oases  of  Taylor  v.  London  and  County 
Banking  Co.,  [1901]  2  Ch.  231 ;  He  The  Arms  Com  Charity,  ib.  760 ;  Me 
VaUetort,  %e,  Co.,  [1903]  2  Ch.  654 ;  and  cf.  Hunt  v.  Luck,  [1902]  1  Ch. 
428;  and  Jaredy,  CUinenti,  [1902]  2  Ch.  399 ;  [19031  1  Ch.  428.  The 
doctrine  appears  to  be  cozifined  to  dealings  with  land ;  Manchester  Trust 
V.  Fumess,  [1895]  2  Q.  B.  639. 

(a)  The  words  in  italics  have  been  repealed  by  the  Statute  Law 
Befvision  Act,  1898. 

(b)  This  section  and  the  amending  section  (sect.  6)  of  the  Conv.  Act, 
1892  (App.  VI.,  infra),  have  (been  repealed,  and  their  provisions  are 
re-enacted  with  sHght  verbal  alterations  in  the  Trustee  Act,  1893,  s.  10, 
sub-s.  2  (b)  (App.  iV.,  infra). 
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46  &  46  Vict.  ^ 

0.  39.  Powers, 

Fowert  6, — (1.)  A  person  to  whom  any  jwwer,  whether  coupled  with 

Difldaimer  of  ftn  interest  or  not  is  given,  may,  by  deed,  disolaiTn  the  power ;  and, 
power  by  after  disclaimer,  shall  not  be  capable  of  exercising  or  joining  in  tbe 
^"^^^  ^^''      exercise  of  the  power. 

(2.)  On  such  disclaimer,  the  power  may  be  exercised  by  ^ 
other  or  others,  or  the  survivors  or  survivor  of  the  others,  of  the 
persons  to  whom  the  i>ower  is  given,  unless  the  contrary  is  exjireaBed 
in  the  instrument  creating  the  power. 

(3.)  This  section  applies  to  powers  created  by  instruments  coming 
into  operation  either  before  or  after  the  commencement  of  this  Act 


Married  Married  Women. 

Aokn     ledff-       '^•~(^0  ^  section  seventy-nine  of  the  Fines  and  Becoveries  Act, 
ment  of  deeds  ^^^^  section  seventy  of  the  Fines  and  Becoveries  (Ireland)  Act, 
by  married       there  shall,  by  virtue  of  this  Act,  be  substituted  for  the  words  •*  t?ro 
women  (6).        ^|  ^^  perpetual  commissioners,  or  two  special  commissioners,'*  the 
words  "  one  of  the  perpetual  commissioners,  or  one  special  commis- 
sioner ;  "  and  in  section  eighty-three  of  the  Fines  and  Becoveries 
Act,  and  section  seventy-four  of  the  Fines  and  Becoveries  (IrelaDd) 
Act,  there  shall,  by  virtue  of  this  Act,  be  substituted  for  the  word 
**  persons  "  the  word  **  person,"  and  for  the  word  '* commissioners" 
the  words  '*a  commissioner; "  and  aU  other  provisions  of  ^ose 
Acts,  and  all  other  enactments  having  reference  in  any  manner  to 
the  sections  aforesaid,  shall  be  read  and  have  effect  accordingly. 

(2.)  Where  the  memorandum  of  acknowledgment  by  a  married 
woman  of  a  deed  purports  to  be  signed  by  a  person  authorised  to 
take  the  acknowledgment,  the  deed  shall,  as  regards  the  execution 
thereof  by  the  married  woman,  take  effect  at  the  time  of  acknow- 
ledgment, and  shall  be  conclusively  taken  to  have  been  duly 
acknowledged. 

(3.)  A  deed  acknowledged  before  or  after  the  commencement  of 
this  Act  by  a  married  woman,  before  a  Judge  of  the  High  Court  of 
Justice  in  England  or  Ireland,  or  before  a  judge  of  a  county  court 
in  England,  or  before  a  chairman  in  Ireland,  or  before  a  perpetual 
commissioner  or  special  commissioner,  shall  not  be  impeached  or 
impeachable  by  reason  only  that  such  judge,  chairman,  or  commis- 
sioner was  interested  or  concerned  either  as  a  party,  or  as  solicitor, 
or  derk  to  the  solicitor  for  one  of  the  parties,  or  otherwise,  in  the 


fa)  See  sect.  52  of  the  Conv.  Act,  1881 ;  and  nipra,  pp.  66,  67. 
\b)  See  supra^  p.  66. 
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transaction  giying  occasion  for  the  acknowledgment ;  and  (General  45  &  46  Vior. 

Eules  shall  be  made  for  preventing  any  person  interested  or  con-         0^39. 

cemed  as  aforesaid  from  taking  an  acknowledgment ;  but  no  such 

Bule  shall  make  invalid  any  acknowledgment;   and  those  Bules 

shall,  as  regards  England,  be  deemed  Bules  of  Court  within  section 

seventeen  of  the  Appellate  Jurisdiction  Act,  1876,  as  altered  by  39  ^  ^q  ^j^^ 

section  nineteen  of  the  Supreme  Court  of  Judicature  Act,  1881,  c.  69. 

and  shall,  as  regards  Ireland,  be  deemed  Bules  of  Court  within  the  *^  *  ^^  ^^^* 

Supreme  Court  of  Judicature  Act  (Ireland),  1877,  and  may  he  made  ^q  ^'^^  yj^,^^ 

accordingly f  for  England  and  Ireland  respectively y  at  any  time  after  c.  67. 

the  passing  of  this  Act,  to  take  effect  on  or  after  the  commencement  of 

this  Act  (a). 

(4.)  The  enactments  described  in  the  Schedule  to  this  Act  are  hereby 
repealed  (6). 

(6.)  The  foregoing  provisions  of  this  section,  including  the  repeal 
therein,  apply  only  to  the  execution  of  deeds  by  married  women 
after  the  commencement  of  this  Act. 

(6.)  Notwithstanding  the  repeal  or  any  other  thing  in  this  section^ 
the  certificate,  if  not  lodged  before  the  commencement  of  this  Act,  of  the 
taking  of  an  acknowledgment  by  a  married  woman  of  a  deed  executed 
before  the  commencement  of  this  Act,  with  any  affidavit  relating 
thereto,  shall  be  lodged,  examined,  and  filed  in  the  like  manner  and 
with  the  like  effects  and  consequences  as  if  this  section  had  rwt  been 
enacted  (c). 

(7.)  There  shall  continue  to  be  kept  in  the  proper  office  of  the 
Supreme  Court  of  Judicature  an  index  to  all  certificates  of  acknow- 
ledgments of  deeds  by  married  women  lodged  therein,  before  or 
after  the  commencement  of  this  Act,  containing  the  names  of  the 
married  women  and  their  husbands,  alphabetically  arranged,  and 
the  dates  of  the  certificates  and  of  the  deeds  to  which  they  respec- 
tively relate,  and  other  particulars  found  convenient;  and  every 
such  certificate  lodged  after  the  commencement  of  this  Act  shall 
be  entered  in  the  index  as  soon  as  may  be  after  the  certificate  is 
filed. 

(8.)  An  office  copy  of  any  such  certificate  filed  before  or  after 
the  commencement  of  this  Act  shall  be  delivered  to  any  person 

{a)  See  the  Bnles  under  the  Act  for  the  Abolition  of  Fines  and 
E€ix)verie8,  and  this  section,  issued  in  Dec.,  1882  (W.  N.,  Jan.  6th,  1883). 
The  words  in  italics  have  been  repealed  by  the  Statute  Law  Bevision 
Act,  1898. 

{b)  The  effect  of  this  repeal  is  to  do  away  with  certificates  of  acknow- 
ledgment, the  filing  of  which  was  previously  essential  to  the  efficacy  of 
the  acknowledgment.  Jolly  v.  Hancock,  7  £xch.  820.  The  sub-section 
has  been  repealed  by  the  Statute  Law  Bevision  Act,  1898. 

(0)  This  sub-seotion  has  been  repealed  by  the  Statute  Law  Bevision 
Act,  1898. 

D.— c.p.  50 
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45  4;46ViaT. 
0.89. 


iW^f  of 
Atiwrnty, 

EfPeotof 
power  of 
attorney,  for 
value,  made 
abaolatelT 
irreyooable. 


Effect  of 
power  of 
attorney,  for 
yaloe  or  not, 
made  irre- 
vocable for 
fixed  time. 


Applying  for  the  same ;  and  eyery  soch  office  copy  ahall  be  leceired 
as  evidence  of  the  acknowledgment  of  the  deed  to  which  the  certifi- 
cate refers. 

Pcfwert  of  Attorney  (a). 

8. — (1.)  If  a  power  of  attorney,  given  for  yalnable  consideration, 
is  in  the  instrument  creating  the  power  expressed  to  be  irreyocaUe, 
then,  in  favour  of  a  purchaser, — 

(i.)  The  power  shall  not  be  revoked  at  any  time,  either  by  any- 
thing done  by  the  donor  of  the  power  without  the  concurrence  of 
the  donee  of  the  power,  or  by  the  death,  marriage,  lunacy,  unsound- 
ness of  mind,  or  bankruptcy  of  the  donor  of  the  power ;  and 

(ii.)  Any  act  done  at  any  time  by  the  donee  of  the  power,  in 
pursuance  of  the  power,  shall  be  as  valid  as  if  anything  done  by 
the  donor  of  the  power  without  the  concurrence  of  the  donee  of  the 
power,  or  the  death,  marriage,  lunacy,  unsoundness  of  mind,  <a 
bankruptcy  of  the  donor  of  the  power  had  not  been  done  or 
happened;  and 

(iii.)  Neither  the  donee  of  the  power  nor  the  purchaser  shall  at 
any  time  be  prejudicially  affected  by  notice  of  anything  done  by  tiie 
donor  of  the  power  without  the  concurrence  of  the  donee  of  th» 
power,  or  of  the  death,  marriage,  limacy,  unsoundness  of  mind,  or 
bankruptcy  of  the  donor  of  the  power. 

(2.)  This  section  applies  only  to  powers  of  attorney  created  by 
instruments  executed  after  the  commencement  of  this  Act. 

9. — (1.)  If  a  power  of  attorney,  whether  given  for  valuable 
consideration  or  not,  is  in  the  instrument  creating  the  powa 
expressed  to  be  irrevocable  for  a  fixed  time  therein  specified,  net 
exceeding  one  year  from  the  date  of  the  instrument,  then,  in  favour 
of  a  purdiaser, — 

(i.)  The  power  shall  not  be  revoked,  for  and  during  that  fixed 
time,  either  by  anything  done  by  the  donor  of  the  power  without 
the  concurrence  of  the  donee  of  the  power,  or  by  the  death,  maiiiage, 
limacy,  unsoundness  of  mind,  or  bankruptcy  of  the  donor  of  the 
power;  and 

(ii.)  Any  act  done  within  that  fixed  time,  by  the  donee  of  the 
power,  in  pursuance  of  the  power,  shall  be  as  valid  as  if  anything 
done  by  the  donor  of  the  power  without  the  concurrence  of  the 
donee  of  the  power,  or  the  death,  marriage,  lunacy,  imsoundness 
of  mind,  or  bankruptcy  of  the  donor  of  the  power,  had  not  been 
done  or  happened ;  and 

(iii.)  Neither  the  donee  of  the  power,  nor  the  purchaser,  diall  at 

(a)  See  Part  XI.  of  the  Oonv.  Act,  1881  (App.  lY.,  mpru)^  tad 
pp.  62,  63,  mpra. 
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any  time  be  prejudicially  affected  by  notice  either  during  or  after  46  ft  46  Vicit 
that  fixed  time  of  anything  done  by  the  donor  of  the  power  during        0^39. 
that  fixed  time,  without  the  concurrence  of  the  donee  of  the  power, 
or  of  the  death,  marriage,  limacy,  unsoundness  of  mind,  or  bank- 
ruptcy of  the  donor  of  the  power  within  that  fixed  time. 

(2.)  This  section  applies  only  to  powers  of  attorney  created  by 
instruments  executed  after  the  commencement  of  this  Act. 

Executtory  Limitatione,  Bxseutory 

Zimitationt. 

10.— (1.)  Where  there  is  a  person  entitled  to  land  for  an  estate  Uegtriotion  on 
in  fee,  or  for  a  term  of  years  absolute  or  determinable  on  life,  or  for  exeoutory 
term  of  life,  with  an  executory  limitation  over  on  default  or  failure  limitationfl. 
of  all  or  any  of  his  issue,  whether  within  or  at  any  specified  period 
or  time  or  not,  that  executory  limitation  shall  be  or  become  void 
and  incapable  of  taking  effect,  if  and  as  soon  as  there  is  living 
any  issue  who  has  attained  the  age  of  twenty-one  years,  of  the 
class  on  default  or  failure  whereof  the  limitation  over  was  to  take 
effect  (a). 

(2.)  This  section  applies  only  where  the  exeoutory  limitation 
is  contained  in  an  instrument  coming  into  operation  after  the 
oonunenoement  of  this  Act. 

Long  Terms.  long  T^rms, 

U.  Section  sixty-five  of  the  Conveyancing  Act  of  1881  shall  ^endment 
apply  to  and  include,  and  shall  be  deemed  to  have  always  applied  respectinir'^ 
to  and  included,  every  such  term  as  in  that  section  mentioned,  long  tenns  (^). 
whether  having  as  the  immediate  reversion  thereon  the  freehold  Or 
not ;  but  not — ' 

(i.)  Any  term  liable  to  be  determined  by  re-entry  for  condition 

broken;  or 
(ii.)  Any  term  created  by  sub-demise  out  of  a  superior  tenn, 
itself  incapable  of  being  enlarged  into  a  fee  simple. 

Mortgages,  Mortgage*. 

12.  The  right  of  the  mortgagor,  under  section  fifteen  of  the  Reconveyance 
Conveyancing  Act  of  1881,  to  require  a  mortgagee,  instead  of  o^^ort- 
re- conveying,  to  assign  the  mortgage  debt  and  convey  the  mortgaged  *^^  ^ '' 
property  to  a  third  person,  shall  belong  to  and  be  capable  of  being 
enforced  by  each  incumbrancer,  or  by  the  mortgagor,  notwith- 

(a)  A  declaration  in  aocordance  with  this  section  seems  to  have  been 
made  in  £e  Booth,  [1900]  1  Ch.  768. 

(b)  See  aupra,  pp.  74 — 76. 


(e)  See  tupra,  pp.  87,  38. 
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standing  any  intermediate  incumbrance;  but  a  requisition  of  an 
incumbrancer  shall  prevail  over  a  requisition  of  the  mortgagor,  and, 
as  between  incumbrancers,  a  requisition  of  a  prior  incumbranoer 
shall  prevail  over  a  requisition  of  a  subsequent  incumbranoer. 


Savinff, 

Hestriotion  on 
repeals  in 
this  Act. 


Saving, 

13.  The  repeal  hy  this  Ad  of  any  enadmeni  shall  not  affed  antf 
right  accrued  or  obligation  incurred  thereunder  he/ore  t?ie  commaioe' 
ment  of  this  Ad  ;  nor  shall  the  same  affed  the  validity  or  inwdidiUf, 
or  any  operationy  effed^  or  consequence^  of  any  instrument  executed 
or  made,  or  of  anything  done  or  suffered^  before  the  commencement  of 
this  Ad;  nor  shall  the  same  affed  any  adion,  proceeding^  or  thia^ 
then  pending  or  uncompleted ;  and  every  such  action,  proceeding,  and 
thing  may  be  carried  on  and  completed  as  if  there  had  been  no  sack 
repeal  in  this  Ad  {a). 


Section  7  (4). 


SCHEDULE  (5). 


8  &  4  Will.  IV.  c.  74  . 
in  part. 


4  &6  Will.  IV.  c.  92. 
in  part. 


17  &  18  Vict.  c.  75  . 


41  &  42  "^^ot.  0. 


coveriesAct^.  ^  )  in  part ;  namely,- 
Section  eighty-four,  from  and  indnding 

the  words  *'  and  the  same  judge,"  to 

the  end  of  that  section. 
Sections   eighty-five    to    eighfy-ei^t, 

inclusive. 

The    Fines    and    Be-  \ 

coveriee       (Ireland) }  in  part ;  namely,— 
Act.        .        .        .) 

Section  sevens-five,  itom  and  indnd- 
iog  the  words  **  and  the  same  judge," 
to  the  end  of  that  section. 
Sections   seventy-six   to   seventy-nine^ 
inclusive. 

An  Act  to  remove  doubts  concerning  the 
dne  acknowledgments  of  deeds  by  manied 
women  in  certain  cases. 

The  acknowledgement  of  deeds  by  Harried 
Women  (Ireland),  Act,  1878. 


(a)  As  to  the  meaning  of  the  words  '*  right  aocmed,*'  see  AhhotiT, 
Minister  Jor  Lands,  [1896]  A.  G.  425.  The  section  has  been  repealed  by 
the  Statute  Law  Revision  Act,  1898. 

(b)  The  Schedule  has  been  repealed  by  the  Statute  Law  Berision  Aoi, 
1898. 
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55  &  66  VICT.  Cap.  13.  66  &  66  Viot. 

0.  13. 

AN  ACT  TO  AMEND  THE  OONVETANCINO  AND  LAV  OF  PROPEBTY  . 

ACT,  1881. 

I20th  June,  1892.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
'with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by 
authority  of  the  same  as  follows : 

Preliminary, 

1. — (1.)  This  Act  may  be  cited  as  the  Conveyancing  and  Law  of  Short  tiile  and 
Property  Act,  1892,  and  the  Conveyancing  and  Law  of  Property  44*?4e  y^ 
Act,  1881,  and  the  Conveyancing  Act,  1882,  and  this  Act  shall  be  ©.  4U 
read  together  and  may  be  cited  together  as  the  Conveyancing  Acts,  46  &  46  Vict. 
1881,  1882,  and  1892  (a).  °-  ^^' 

(2.)  This  Act  does  not  extend  to  Scotland. 

LeaseSf  Under-leases,  Forfeiture, 

2, — (1.)  A  lessor  shall  be  entitled  to  recover  as  a  debt  due  to  Coets  of 
him  from  a  lessee,  and  in  addition  to  damages  (if  any)  all  reasonable  J^^?'*  ^'^^ 
costs  and  expenses  properly  incurred  by  the  lessor  in  the  employ-  j^  q^j^  qJ 
#inent  of  a  solicitor  and  surveyor  or  valuer,  or  otherwise,  in  reference  bankruptcy  or 
to  any  breach  giving  rise  to  a  right  of  re-entry  or  forfeiture  which,  ©^oo^tion  {b). 
at  the  request  of  the  lessee,  is  waived  by  the  lessor  by  writing 
xuider  his  hand,  or  from  which  the  lessee  is  relieved,  imder  the 
provisions  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  or 
of  this  Act. 

(2.)  Sub-section  six  of  section  fourteen  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  is  to  apply  to  a  condition  for  forfeiture 
on  bankruptcy  of  the  lessee,  or  on  taking  in  execution  of  the  lessee's 
interest  only  after  the  expiration  of  one  year  from  the  date  of  the 
bankruptcy,  or  taking  in  execution,  and  provided  the  lessee's  interest 

(a)  Seep.  732,  tupra,  note  {e). 

(b)  See  tuprOf  pp.  34—37 ;  and  Conv.  Act,  1881  (App.  IV.,  supra),  s.  14. 
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No  fine  to  be 
exacted  for 
licenoe  to 
mAgJi{a). 


Power  of 
Court  to  pro- 
tect under- 
lessees  on 
forfeiture  of 
superior 
leasee  (a). 


be  not  sold  within  such  one  year,  but  in  case  tiie  lessee's  interest 
be  sold  within  such  one  year,  sub>section  six  shall  cease  to  be 
applicable  thereto. 

(3.)  Sub-section  two  of  this  section  is  not  to  apply  to  any  lease  of — 

(a.)  Agricultural  or  pastoral  land : 

{h,)  Mines  or  minerals : 

(c.)  A  house  used  or  intended  to  be  used  as  a  public-house  or 
beershop: 

{d.)  A  house  let  as  a  dwelling-house,  with  the  use  of  any 
furniture,  books,  works  of  art,  or  other  chattels,  not  being  in 
the  nature  of  fixtures : 

(e.)  Any  property  with  respect  to  which  the  personal  qualifica- 
tions of  the  tenant  are  of  importance  for  the  preservation  of 
the  value  or  character  of  the  property,  or  on  the  ground 
of  neighbourhood  to  the  lessor,  or  to  any  person  holding 
under  him. 

8.  In  all  leases  containing  a  covenant,  condition,  or  agreement 
against  assigning,  underletting,  or  parting  with  the  x>osBe88ion,  or 
disposing  of  the  land  or  property  leased  without  licence  or  consent, 
such  covenant,  condition,  or  agreement  shall,  unless  the  lease 
contsdns  an  expressed  provision  to  the  contrary,  be  deemed  to  be 
subject  to  a  proviso  to  tiie  effect  that  no  fine  or  sum  of  money 
in  the  nature  of  a  fine  shall  be  payable  for  or  in  respect  of  such 
licence  or  consent ;  but  this  proviso  shall  not  preclude  the  right  to 
require  the  payment  of  a  reasonable  sum  in  respect  of  any  legal  or 
other  expense  incurred  in  relation  to  such  licence  or  consent. 

4.  Where  a  lessor  is  proceeding  by  action  or  otherwise  to  enforce 
a  right  of  re-entry  or  forfeiture  under  any  covenant,  proviso,  or 
stipulation  in  a  lease,  the  Court  may,  on  application  by  any  person 
claiming  as  under-lessee  any  estate  or  interest  in  the  property  com- 
prised in  the  lease  or  any  part  thereof  either  in  the  lessor's  acticoi 
(if  any)  or  in  any  action  brought  by  such  person  for  that  purpose, 
make  an  order  vesting  for  the  whole  term  of  the  lease  or  any  lesg 
term  the  property  comprised  in  the  lease  or  any  part  thereof  in  any 
person  entitled  as  under-lessee  to  any  estate  or  interest  in  such 
property  ui>on  such  conditions,  as  to  execution  of  any  deed  or  other 
document,  payment  of  rent,  coste,  expenses,  damages,  compensa&n, 
giving  security,  or  otherwise,  as  the  Court  in  the  circumstances  of 
each  case  shaU  think  fit,  but  in  no  case  shall  any  such  under-leeeee 
be  entitled  to  require  a  lease  to  be  granted  to  him  for  any  longer 
torm  than  he  had  under  his  original  sub-lease. 


(«)  See  last  note. 
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6.  In  section  fourteen  of  the  Conveyancing  and  Law  of  Property  65  &  56  Vior. 
Act,  1881,  as  amended  by  this  Act,  and  in  this  Act,  "  lease  "  shall         °'  ^^' 

also  include  an  agreement  for  a  lease  where  the  lessee  has  become  Extension  of 

entitled  to  have  his  lease  granted,  and  **  under-lease  "  shall  also  deilnitdons  of 

include  an  agreement  for  an  under-lease  where  the  imder-lessee  ||^®"5®»" 

has  become  entitled  to  have  his  under-lease  granted,  and  in  this  jj^  »^»'iuid 

Act  *'  under-lessee  "  shall  include  any  person  deriving  title  under  <<Tmder- 

or  from  an  under-lessee.  lessee." 

Trustees, 

[6.  A  separate  set  of  trustees' or  a  separate  trustee  may  be  appointed  Trastees  may 
under  the  fifth  section  of  the  Conveyancing  Act,  1882,  of  a  part  ordy  of  be  appointed 
the  trust  property  f  noUvithstanding  that  no  new  trustees  or  trustee  are  ^^^8  ofpro- 
to  be  appointed  of  other  parts  of  the  trust  property ,  and  any  existing  perty  though 
trustee  may  be  appointed  or  remain  one  of  such  separate  set  of  trustees  ;  ^  ^^^  ^^^'S^ 
and  every  appointment  already  made  of  a  separate  set  of  trustees  shall  ^  o^r  parts. 
be  valid  notwithstanding  that  there  was  no  retiring  trustee  of  other 
parts  of  the  trust  property y  and  that  no  new  trustees  were  appointed 
of  such  other  parts  thereof  {a),"] 

(a)  Repealed  by  the  Trustee  Aot,  1893.  See  sect.  10,  sub-seot.  2  ^6), 
of  that  Aot  (App.  XV.,  infrt^  for  the  existing  law  relating  to  the  appoint- 
ment of  separate  tmstees. 
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45  &  46  VIOT.  Cap.  38  (a). 

AN  ACT  FOE  FACILITATING  SALES,  LEASES,  AND  OTHEE  DI8PO8m058 
OF  SETTLED  LAND  AND  FOE  PEOMOTING  THE  EXECUTION  OF 
IMPEOVEMENTS  THEEEON. 

llOth  Augtuft,  1882.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Ck)mmon8,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 


Pbeluqnabt. 


I. — Peeliminaey. 


Short  title; 
commenoe- 


1.— (1.)  This  Act  may  be  cited  as  the  Settled  Land  Act,  1882. 

(2.)  This  Act,  except  where  it  is  otherwise  expressed,  shall  com- 
ment ;  extent,  jj^g^jj^  qj^^  ^^q  effect  from  and  immediately  after  the  thirty-first 
day  of  December,  one  thousand  eight  hundred  and  eighty-two, 
which  time  is  in  this  Act  referred  to  as  the  commencement  of  this 
Act. 

(3.)  This  Act  does  not  extend  to  Scotland. 


DEFunnoisB, 

Definition  of 
settlement, 
tenant  for 
life,  &o. 


n.— Definitions. 

2. — (1.)  Any  deed,  will,  agreement  for  a  settlement,  or  other 
agreement,  covenant  to  surrender,  copy  of  court  roll.  Act  of  Parlia- 
ment (6),  or  other  instrument,  or  any  number  of  instruments  (c), 

(a)  A  summary  of  the  provisions  of  this  Act  and  the  amending  Acts  is 
given  supra f  p.  152,  note  (c). 

(*)  See  Me  Chaytor's  S.  JS,,  26  Ch.  D.  651.  The  Act  need  not  be  a 
private  Act.  Vine  y.  Raleigh^  p896]  1  Gh.  37,  where  a  settlement  wu 
held  to  be  constituted  by  the  jomt  operation  of  the  TheQosson  Act  and  a 
wiU. 

fc)  See  sect.  68  (2),  infra,  and  sect.  4  of  the  Act  of  1890  (App.  XL, 
infra),  and  cf.  the  definition  in  the  Settled  Estates  Act,  1877.  In  Rt 
Marquit  of  AiUshury  and  Lord  Iveagh,  [1893]  2  Ch.  345,  the  H^uqnis  was 
tenant  for  life  under  a  settlement  made  in  the  year  1885,  subject  to  three 
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whether  made  or  passed  before  or  after,  or  partly  before  and  partly  45  &  46  Vict. 
after,  the  commencement  of  this  Act,  tinder  or  by  virtue  of  -which        o^^38. 
instrument  or  instruments  any  land,  or  any  estate  or  interest  in 
land,  stands  for  the  time  being  limited  to  or  in  trust  for  any  persons 
by  way  of  succession  (a),  creates  or  is  for  purposes  of  this  Act  a 

jointnres,  of  which  one  was  created  by  the  last  preceding  settlement,  and 
might  perhaps  haye  been  oyerreaohea,  accordmg  to  the  understanding  of 
oonveyancers,  by  the  exercise  of  a  power  of  sale  contained  in  the  settle- 
ment of  1885,  and  the  others  were  created  by  earlier  and  wholly  discon- 
nected settlements,  and  could  not  haTe  been  so  overreached.  But  the 
several  settlements  referred  to  were  held  to  constitute  one  settlement,  and 
trustees  for  purposes  of  the  Act  were  appointed  of  all  of  them,  and  a  sale 
by  the  Marquis  as  tenant  for  life  under  the  settlement  so  constituted  was 
held  good,  and  it  was  decided  that  he  could  convey  to  the  purchaser 
discharged  from  all  the  jointures.  The  decision  was  a  surprise  to  the 
profession,  and  has  been  much  canvassed,  but  it  has  been  approved  by 
the  Court  of  Appeal  in  Re  Mundy  and  Roper's  Contract,  [1899J  1  Ch.  275. 
As  stated  in  the  latter  case,  there  may  at  one  and  the  same  time  be  in 
existence  more  and  less  comprehensive  settlements  of  the  same  land,  each 
of  which  may  be  complete  in  itself  for  some  purposes,  although  all  or 
some  of  them  may  be  treated  as  constituting  together  one  compound 
settlement  for  other  and  wider  purposes.  See  also  Re  Lord  Wimbome  and 
Browne' i  Contract,  [1904]  1  Ch.  537.  As  to  the  appointment  of  trustees, 
for  the  purposes  of  the  Acts,  of  a  compound  settlement,  see  Re  Spencer* $ 
8,  £,,  [1903]  1  Ch.  75.  Where  upon  a  resettlement  a  life  estate  was 
limited  to  A.  in  restoration  of  his  former  life  estate  under  a  will  not 
containing  a  power  of  sale,  and  trustees  for  purposes  of  the  Settled  Land 
Acts  were  appointed  of  the  resettlement,  it  was  held  by  Farwell,  J.,  in 
Se  Comwallia  and  Mnnro's  Contract,  [19031  2  Ch.  160,  that  the  life  estate 
under  the  original  settlement  was  the  life  estate  in  existence,  and  that 
the  only  settlement  under  which  A.  could  exercise  his  statutory  power  of 
sale  was  the  compound  settlement,  of  which  it  was  therefore  necessary 
that  trustees  for  the  purposes  of  the  Acts  should  be  appointed.  The 
decision  is  in  conflict  with  the  previous  understanding  of  conveyancers  as 
to  the  effect  in  a  resettlement  of  words  purporting  to  restore  a  former 
life  estate.  See  Davidson,  Prec.  Conv.  III.  596,  3rd  edition ;  Re  Mundy 
and  Roper't  Contract,  [1899]  I  Ch.  275  at  p.  294 ;  and  see  note  (a)  at 
p.  554,  eupra.  Where  by  a  will  real  estate  was  devised  to  the  trustees  of 
a  prior  settlement  to  the  uses  declared  by  the  settlement  concerning  the 
land  comprised  therein,  and  personal  estate  was  bequeathed  upon  trust 
for  investment  in  the  purchase  of  land  to  be  settled  to  the  same  uses  as 
the  devised  land,  it  was  held  that  the  settlement  and  will  constituted  one 
settlement  upder  this  sub-section  :  Re  Mundy*a  8.  E,,  [1891]  I  Ch.  399. 
And  the  principle  of  this  decision  has  been  applied  where  the  limitations 
of  the  one  instrument  were  not  declared  by  reference  to  those  of  the 
other,  but  each  set  of  limitations  was  stated  independently  and  there 
were  some  differences  between  them :  Re  Byny^s  8,  E.,  [1892]  2  Ch. 
219  ;  and  see  Lord  Monson'a  8.  E,,  [1898]  1  Ch.  427.  When  a  complete 
settlement  has  been  made,  and  a  derivative  or  sub-settlement  has  been 
afterwards  made,  the  former,  or  original  settlement,  alone,  is  the  settle- 
ment for  purposes  of  the  Act :  Re  Knowlea*  8,  E.,  27  Ch.  D.  707 ;  Re 
Du  Cane  and  NeUlefold^e  Contract,  [1898]  2  Ch.  96. 

(a)  A.'G,  V.  Faxrley,  [1897]  1  Q.  B.  698  ;  Dart,  V.  &  P.  1280,  6th  ed. ; 
and  see  also  Re  Foeock  and  Prankerd'e  Contract,  [1896]  1  Ch.  302.  The 
Act,  however,  does  not  apply  to  ecclesiastical  property:  Ex  parte  Vicar 
of  Cattle  Bytham,  [1895]  1  Ch.  348  ;  Re  Bishop  of  Bath  and  WelU,  [1899] 
2  Ch.  138. 
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46  &  46  Vior.  eettlement,  and  is  in  this  Act  referred  to  as  a  settlement,  or  as  the 
0.  38.         settlement,  as  the  case  requires  (a). 

(2.)  An  estate  or  interest  in  remainder  or  reyersion  not  disposed 
of  by  a  settlement,  and  reverting  to  the  settlor  or  descending  to'tiie 
testator's  heir,  is  for  purposes  of  this  Act  an  estate  or  interrat 
coming  to  the  settlor  or  heir  under  or  by  virtue  of  the  settlement, 
and  comprised  in  the  subject  of  the  settlement. 

(3.)  Land,  and  any  estate  or  interest  therein,  which  is  the 
subject  of  a  settlement,  is  for  purposes  of  tiiis  Act  settled  land, 
and  is,  in  relation  to  the  settlement,  referred  to  in  this  Act  as  the 
settled  land. 

(4.)  The  determination  of  the  question  whether  land  is  settled 
land,  for  purposes  of  this  Act,  or  not,  is  governed  by  the  state  of 
facts,  and  the  limitations  of  the  settlement,  at  the  time  of  the 
settlement  taking  effect. 

(5.)  The  person  who  is  for  the  time  being  under  a  settlement, 
beneficially  entitled  to  possession  (6)  of  settled  land,  for  his  life,  is 
for  purposes  of  this  Act  the  tenant  for  life  of  that  land,  and  the 
tenant  for  life  imder  that  settlement. 

(6.)  If,  in  any  case  there  are  two  or  more  persons  so  entitled  (c) 
as  tenants  in  common,  or  as  joint  tenants,  or  for  other  ooncunent 
estates  or  interests,  they  together  constitute  the  tenant  for  life  for 
purposes  of  this  Act. 

(a)  Preoedents  OXXXVL  and  CX XXVII.  are  roedmens  of  deeds, 
and  Preoedents  GLL  and  CLII.  are  specimens  of  wiUs,  creatmg  a 
settlement  as  here  defined ;  and  some  practloal  observations  <m  the  form 
whioh  Buoh  instroments  should  now  take  will  be  f oimd  in  the  notes  to 
those  Preoedents. 

(b)  Le,t  as  distinguished  from  reversion,  IteAtkiiuonf  31  Gh.  D.  677; 
and  see  also  Ba  ClUheroe,  31  Oh.  D.  136 ;  Re  Siranfftoaift,  34  Oh.  D.  123 ; 
WiUiam*  v.  Jenkins,  [1893]  1  Oh.  700 ;  lU  Edward*'  Settlement,  [1897] 
2  Oh.  412;  Be  Be  Hoghton,  [^1896]  1  Oh.  866,  in  which  Ss  CUtMtne 
was  diBoossed.  ''Possession  **  molnJaes  receipt  of  inoome,  see  sob-seot.  10. 
As  to  persons  who  have  the  powers  of  a  tenant  for  life,  see  sect.  68 ;  as  to 
infants,  sects.  69  and  60 ;  married  women,  sect.  61 ;  and  lunatics,  sect.  62. 

(e)  I.e.,  having  life  estates  within  sub-sect.  6 ;  £e  Atkinson,  31  Gh.  D. 
667 ;  Ite  CoUinafe  S.  J?.,  36  Oh.  D.  616.  In  the  former  case  it  was  hdd 
that  under  a  discretionary  trust  to  pay  inoome  to  A.  or  B.,  tiiey  do  not 
together  constitute  a  texiant  for  life ;  in  the  latter,  that  the  tenant  for 
life  of  an  undivided  moiety,  where  the  other  had  ceased  to  be  settled 
land,  could  not  sell  without  the  oononrrence  of  the  owner  of  that  other 
moiety ;  but  this  case  has  been  overruled  by  Cooper  v.  BeUey,  [1899]  1 
Oh.  639.  In  Smith  v.  Laneatter,  [1894]  3  Oh.  439,  whore  twenty-five 
persons  together  constituted  the  tenant  for  life,  it  was  held  that  they 
were  not  boimd  to  employ  and  act  by  the  same  solicitor  upon  a  sale  of 
the  settled  land,  and  the  costs  of  such  of  them  as  employed  s^niate 
solicitors  to  peruse  the  oonveyanoe  on  their  behalf  were  allowed  out  of 
the  proceeds  of  sale. 
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(7.)  A  person  being  tenant  for  life  within  the  foregoing  defi-  45  &  46  Vict. 
nitions  shall  bo  deemed  to  be  such  notwithstanding  that,  under  the         o.  38. 
settlement  or  otherwise,  the  settled  land,  or  his  estate  or  interest 
therein,   is  incumbered  or  charged   in   any  manner  or  to  any 
extent  (a). 

(8.)  The  persons,  if  any,  who  are  for  the  time  being,  under  a 
settlement,  trustees  with  power  of  sale  (6)  of  settled  land,  or  with 
power  of  consent  to  or  approval  of  the  exercise  of  such  a  power  of 
sale,  or  if  under  a  settlement  there  are  no  such  trustees,  then  the 
persons,  if  any,  for  tho  time  being,  who  are  by  the  settlement 
declared  to  be  trustees  thereof  for  purposes  of  this  Act,  are  for 
purposes  of  this  Act  trustees  of  the  settlement. 

(9.)  Capital  money  arising  under  this  Act,  and  receivable  for  the 
trusts  and  purposes  of  the  settlement,  is  in  this  Act  referred  to  as 
capital  money  arising  under  this  Act  (c). 
(10.)  In  this  Act— 

(i.)  Land  includes  incorporeal  hereditaments  {d),  also  an  tm- 
divided  share (f)  in  land;  income  includes  rents  and 
profits ;  and  possession  includes  the  receipt  of  income  : 
(ii.)  Eent  includes  yearly  or  other  rent,  and  toll,  duty,  royalty, 
or  other  reservation,  by  the  acre,  or  the  ton,  or  otherwise ; 
and,  in  relation  to  rent,  payment  includes  delivery ;  and 
fine  includes  premium  or  fore-gift,  and  any  payment,  con- 
sideration, or  benefit  in  the  nature  of  a  fine,  premium,  or 
fore-gift : 
(iii.)  Building  purposes  (/)  include  the  erecting  and  the  improv- 

(a)  See  JRe  Jones,  26  Ch.  D.  736,  where  the  incumbrances  were  bo  heavy 
that  the  tenant  for  life  had  reoeived  nothing,  and  was  not  likely  to  reoeive 
anything  for  many  years.  But  the  section  does  not  apply  where  there  is 
a  trost  for  aconmulation  of  the  T^hole  income  for  a  period.  Re  Strangtoays^ 
34  Ch.  D.  423. 

(*)  J.*.,  a  present  power.  Wheelwright  v.  JFalker,  23  Ch.  D.  752 ;  but 
not  necessarify  an  express  power.  £e  Oamett-Orme  ^  Kargrtave^  Con* 
tracts  25  Ch.  D.  595  ;  and  it  may  be  ezeroiseable  only  with  consent ; 
Omsiable  v.  Comtable^  32  Ch.  D.  233.  As  to  who  are  to  be  trustees  of 
the  settlement  for  the  purposes  of  the  Settled  Land  Acts  when  there  are 
for  the  time  being  no  trustees  of  the  settlement  within  the  meaning  and 
for  the  purposes  of  this  Act,  see  S.  L.  Act,  1890,  s.  16,  ifi/ra,  App.  XI. 
As  to  surviving  or  continuing  trustees,  see  sect.  39  (2). 

(£)  See  notes  to  sect.  21,  infra ;  S.  L.  A.  1884,  s.  4,  t«/ra,  App.  VIII. ; 
S.  L.  A.  1889,  8.  3,  infray  App.  X. 

(rf)  Including  for  purposes  of  sect.  37,  a  dignity ;  Re  Sir  /.  R.  Carnage 
Will,  30  Ch.  D.  136.  See  also  Re  Earl  of  Aylesford'e  8,  Ky  32  Ch.  D. 
162 ;  as  to  tithes,  Re  EndaiU,  W.  N.  1886,  47  ;  54  L.  T.  637. 

ie)  As  to  an  undivided  share,  see  Re  Wells,  31  W.  R.  764 ;  Re  Jamet, 
32  W.  R.  898 ;  Williams  y.  Jenkins,  [1894]  W.  N.  176 ;  Re  FotoeU,  W.  N. 
1884,  67 ;  and  Cooper  v.  Belsey,  [1899]  1  Ch.  639 ;  and  cf.  sect.  19. 

(/)  See  Re  Earl  of  EUesmere,  [1898]  W.  N.  18 ;  and  of.  Re  DanieWs 
8.  E,,  [1894]  8  Oh.  608. 
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ing  of,  and  the  adding  to,  and  the  repairing  of  buildings ; 
and  a  building  lease  is  a  lease  for  any  building  purpoees 
or  paix>08es  connected  therewith  (a), 
(iy.)  Mines  and  minerals  mean  mines  and  mineralB  "wheOMr 
ab*eady  opened  or  in  work  or  not,  and  indnde  all 
minerals  and  substances  in,  on,  or  under  the  land,  obtain- 
able by  underground  or  by  surface  working;  and  wiirrrng 
purposes  include  the  sinking  and  searching  for,  winning, 
working,  getting,  making  merchantable,  smelting  or 
otherwise  conyerting  or  working  for  the  purposes  of  any 
manufacture,  carrying  away,  and  disposing  of  mines  and 
minends,  in  or  under  the  settled  land  or  any  other  land, 
and  the  erection  of  buildings,  and  the  execution  of 
engineering  and  other  works,  suitable  for  those  purposes; 
and  a  mining  lease  is  a  lease  for  any  mining  purposes  or 
purposes  connected  therewith,  and  includes  a  grant  or 
licence  for  any  mining  purposes  (a) : 

(y.)  Manor  includes  lordship,  and  reputed  manor  or  lordship: 
(yi.)  Steward  includes  deputy  steward,  or  other  proper  officer,  of 

a  manor : 
(yii.)  Will  includes  codicil,  and  other  testamentary  instrument, 

and  a  writing  in  the  nature  of  a  will : 
(yiii.)  Securities  include  stocks,  funds,  and  shares: 
(iz.)  Hor  Majesty's  High  Court  of  Justice  is  referred  to  as  the 

Court: 
(z.)  The  Land  Conmiissioners  for  England  as  constituted  by  Qua 

Act  are  referred  to  as  the  Land  Commissioners  (b) : 
(xi.)  Person  includes  corporation. 


bilb; 

EVFBAKOHZSB- 


BzcHuraB; 

PABTinOH. 

General 
Powers  and 
Regulations, 


m.— Sale;  Enfranchisement;  Exchange;  PABTinoN(c). 
General  Powers  and  Regulations. 

3.  A  tenant  for  life — 

(i.)  May  sell  the  settled  land,  or  any  part  thereof,  or  any 


(a)  Ab  to  building  and  mining  leases,  see  secsts.  8 — 11  and  notes  thereto, 
infra, 

(b)  The  powers  of  the  Land  Commiflsioners  are  transferred  to  the  Board 
of  Agriculture  by  52  &  53  Vict.  c.  30. 

(e)  See  as  to  the  powers  given  by  this  part  of  the  Act,  supra,  p.  162, 
note  {c).  By  the  S.  L.  Act,  1890,  s.  12  (App.  XL,  infra),  prorision  is 
maide  for  dealings  as  between  the  tenant  for  life  and  ike  estate.  Note 
that  the  provisions  of  this  Act  as  to  sales  by  a  tenant  for  life  are,  so  far 
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ment,  right,  or  privilege  of  any  kind,  over  or  in  relation  to  45  &  46  Vior. 
the  same  (a) ;  and  o.  38. 

(ii.)  Where  the  settlement  comprises  a  manor,— may  sell  the  Po^ereto 

seigniory  of  any  freehold  land  within  the  manor,  or  the  tenant  for  life 
freehold  and  inheritance  of  any"  copyhold  or  customary  *<>  ^^t  ^^' 
land,  parcel  of  the  manor,  with  or  without  any  exception 
or  reservation  of  all  or  any  mines  or  minerals,  or  of  any 
rights  or  powers  relative  to  mining  purposes,  so  as  in 
every  such  case  to  effect  an  enfranchisement ;  and 
(iii.)  May  make  an  exchange  of  the  settled  land,  or  any  part 
thereof,  for  other  land,  including  an  exchange  in  considera- 
tion of  money  paid  for  equality  of  exchange  (6) ;  and 
(iv.)  Where  the  settlement  comprises  an  undivided  share  in  land, 
or,  imder  the  settlement,  the  settled  land  has  come  to  be 
held  in  undivided  shares,  — ^may  concur  in  making  partition 
of  the  entirety,  including  a  partition  in  consideration  of 
money  paid  for  equality  of  partition. 
4. — (1.)  Every  sale  shall  be  made  at  the  best  price  that  can  Begolations 
reasonably  be  obtained  (c).  S^*^^  . 

(2.)  Every  exchange  and  every  partition  shall  be  made  for  the  chieement 
best  consideration  in  land  or  in  land  and  money  that  can  reasonably  ezohange, 
be  obtained.  "^  partition. 

as  dromnstanoes  will  admit,  to  apply  to  a  sale  of  glebe  land  under  the 
Glebe  Lands  Act,  1888  (51  &  62  Vict.  c.  20) ;  see  sect.  8  (4).  In  lU 
Bryont,  fe.j  44  Ch.  D.  218,  trustees  having  entered  into  a  contract  for 
sale,  which  they  had  no  power  to  do,  attempted  to  force  the  purchaser  to 
take  a  title  from  the  tenant  for  life  under  this  Act,  i.e.y  to  enter  into  a 
new  contract  with  a  strauger ;  but  the  attempt  was  unsuccessful ;  and 
see  Re  Head's  Trustees  and  Macdonald,  45  Ch.  D.  310. 

{a)  This  power  may  be  exercised  notwithstanding  that  the  reversion 
was  sold  heiore  the  passing  of  the  Act,  Wheelwright  v.  Walker^  23  Ch.  D. 
752 ;  and  notwithstanding  the  pendency  of  an  adverse  action,  Cardigan 
V.  Curzoft'Howef  30  Ch.  D.  531  ;  Hampden  v.  Earl  of  Buckinghamshire ^ 
[1893]  2  Ch.  531.  As  to  cases  where  an  order  has  been  made  under  the 
S.  Est.  Act,  1877,  see  Re  Barrs-Haden's  S,  E.,  W.  N.  1883,  p.  188  ;  32 
W.  R.  194  ;  and  cf.  sect.  58,  it^ra.  It  has  been  doubted  whether  a  sale 
can  be  maide  subject  to  terminable  charges,  Re  EnatchbulVs  S.  E,, 
27  Ch.  D.  349,  352 ;  on  app^  29  Ch.  D.  688  ;  which,  however,  so  far  as 
respects  land  drainage  charges,  has  been  overruled  by  the  Settled  Land 
Act,  1887  ;  infra,  App.  IX.  Semble,  the  exercise  of  his  statutory  powers 
by  the  tenant  for  Ufe  is  good  as  against  the  Crown:  Re Bond^Xl^OV] 
1  Ch.  15. 

{b)  As  to  granting  and  reserving  easements  on  an  exchange  or  partition, 
see  S.  L.  Act,  1890,  s.  5,  i^fra^  App.  XI. 

{e)  See,  however,  as  to  sales  for  working-class  dwellings,  S.  L.  Act, 
1890,  B.  18  (App.  XI.,  infra)y  and  the  Housing  of  the  Working  Classes 
Act,  1890  (53  &  54  Vict.  c.  70),  s.  74.  And  see  also  the  Small  Holdings 
Act,  1892.(55  &  56  Vict.  c.  31),  s.  12.  Sect.  9  of  the  S.  L.  Act,  1890, 
apparently  gives  power  to  reserve  a  rentcharge  on  a  grant  in  fee  simple 
for  building  purposes.    And  see  the  Small  Holdings  Act,  1892,  s.  13. 
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45  &  46  VioT.  (3.)  A  sale  may  be  made  in  one  lot  or  in  several  lots,  and  dtii^ 
0.  38.         |)y  auction  or  by  private  contract, 

(4.)  On  a  sale  the  tenant  for  life  may  fix  reserve  biddings  and 
buy  in  at  an  auction. 

(5.)  A  sale,  exchange,  or  partition  may  be  made  subject  to  unj 
stipulations  respecting  title,  or  evidence  of  title,  or  other  things. 

(6.)  On  a  sale,  exchange,  or  partition,  any  restriction  or  reeer- 
yation  with  respect  to  building  on  or  other  user  of  land,  or  with 
respect  to  mines  and  minerals,  or  with  respect  to  or  for  the  purpose 
of  the  more  beneficial  working  thereof,  or  with  respect  to  any  other 
thing,  may  be  imposed  or  reserved  and  made  binding,  as  far  as  the 
law  permits,  by  covenant,  condition,  or  otherwise,  on  the  tenant  for 
life  and  the  settled  land,  or  any  part  thereof,  or  on  the  other  party, 
and  any  land  sold  or  given  in  exchange  or  on  partition  to  him. 

(7.)  An  enfranchisement  may  be  made  with  or  without  a  re-grant 
of  any  right  of  common  or  other  right,  easement,  or  privilege 
theretofore  appendant  or  appurtenant  to  or  held  or  enjoyed  with  tl^ 
land  enfranchised,  or  reputed  so  to  be. 

(8.)  Settled  land  in  England  shall  not  be  given  in  exchange  for 
land  out  of  England. 

Special  Powers, 

Spseial  6.  Where  on  a  sale,  exchange,  or  partition  there  is  an  incum- 

^^ZW*rj.  brance  affecting  land  sold  or  given  in  exchange  or  on  partition,  the 
inonmbranoes  tenant  for  life,  with  the  consent  of  the  incumbrancer,  may  charge 
on  land  sold,  that  incumbrance  on  any  other  part  of  the  settled  land,  whether 
already  charged  therewith  or  not,  in  exoneration  of  the  part  sold  or 
so  given,  and,  by  convejrance  of  the  fee  simple,  or  other  estate 
or  interest  the  subject  of  the  settlement,  or  by  creation  of  a 
term  of  years  in  the  settled  land,  or  otherwise,  make  provisLoii 
accordingly  (a). 

IV.— Leases  (6). 

Oeneral  Powers  and  BegvlaUons. 

6.  A  tenant  for  life  may  lease  the  settled  land,  or  any  part 
thereof,  or  any  easement,  right,  or  privilege  of  any  kind,  over  or  in 

(a)  See  Re  Lord  Slan^orcTa  S,  E.,  43  Oh.  D.  84.  "  IncumloaiK)© " 
includes  a  rentcharge  oreated  under  the  Improvement  of  Land  Act,  1864, 
Re  Earl  of  Strafford  and  Maples,  [1896]  1  Ch.  235.  By  sect.  11  of  the 
S.  L.  Act,  1890  (App.  XI.,  infra),  a  tenant  for  life  is  empowered  to  mort- 
gage the  settled  land  for  the  purpose  of  disoharging  an  inoumbranDe  ' 
affeotiiig  the  land  or  any  part  thereof. 

{b)  See  as  to  the  powers  given  by  this  part  of  the  Act,  ntpn,  p.  406, 
note  (a).  As  to  the  prinoi^les  by  which  a  tenant  for  life  on^t  to  be 
guided  in  exercising  his  leasing  powers,  see  Dowager  Duekest  ofSmtherlamd 


&o. 
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relation  to  the  same,  for  any  purpose  whatever,  whether  inyolying  46  &  46  Vior. 

waste  or  not,  for  any  term  not  exceeding —  0^38. 

(i.)  Li  case  of  a  building  lease,  ninety-nine  years :  to  lease  for 

(ii.)  In  case  of  a  mining  lease,  sixty  years :  ordinary  or 

(iii.)  In  case  of  any  other  lease,  twenty-one  years.  biiilding  or 

"  "  mining  pur- 

7. — (1.)  Every  lease  shall  be  by  deed  (a),  and  be  made  to  take  ^^^\    . 

effect  in  possession  not  later  than  twelve  months  after  its  date.  reepectin^^ 

(2.)  Every  lease  shall  reserve  the  best  rent  (5)  that  can  reason-  leases  gene- 

ably  be  obtained,  regard  being  had  to  any  fine  (c)  taken,  and  to  any  ^^^7' 

money  laid  out(<i)  or  to  be  laid  out  for  the  benefit  of  the  settled 

land,  and  generally  to  the  circumstances  of  the  case. 

(3.)  Every  lease  shall  contain  a  covenant  by  the  lessee  (e)  for 

payment  of  the  rent,  and  a  condition  of  re-entry  on  the  rent  not 

being  paid  within  a  time  therein  specified  not  exceeding  thirty 

days. 

(4.)  A  coimterpart  of  every  lease  shall  be  executed  by  the  lessee 

and  delivered  to  the  tenant  for  life ;  of  which  execution  and  delivery 

the  execution  of  the  lease  by  the  tenant  for  life  shall  be  sufficient 

evidence. 

*  (5.)  A  statement,  contained  in  a  lease  or  in  an  indorsement 

thereon,  signed  by  the  tenant  for  life,  respecting  any  matter  of  fact 

or  of  calculation  under  this  Act  in  relation  to  the  lease,  shall,  in 

favour  of  the  lessee  and  of  those  claiming  imder  him,  be  sufficient 

evidence  of  the  matter  stated. 

V.  Duke  of  Sutherland,  [1893]  3  Gh.  169.  As  to  notice  to  the  tmstees,  see 
sect.  45  and  notes  thereto.  The  sect,  aathorizes  a  lease  of  the  surface  of 
the  settled  land,  reserving  the  minerals,  and  vice  verad.  Re  Oladstone, 
[190012  Ch.  101 ;  Me  Duke  of  Rutland's  8,  £.,  ib.  206. 

(a)  Where  the  term  does  not  exceed  three  years  a  writing  is  sufficient, 
see  S.  L.  Act,  1890  (App.  XI.,  infra),  s.  7. 

(b)  See  Chandler  v.  Rradlq/,  [1897]  1  Ch.  316,  where  the  tenant  for 
life  nad  received  a  sum  from  the  lessee  as  an  inducement  to  execute  the 
lease,  which  was,  in  consequence,  declared  void  as  against  the  benefi- 
ciaries, Re  Sandman  and  WileozU  Contract,  [1902]  1  Gh.  699 ;  and  Boyce 
V.  Edbrooke,  [1903]  1  Ch.  836,  where  a  tenant  for  life  had  granted  a  lease 
to  himself  and  others,  which  was  held  bad. 

{c)  See  the  Settled  Land  Act,  1884  (App.  Vm.,  infra),  s.  4.  As  to 
leases  for  working-class  dwellings,  see  S.  L.  Act,  1890,  s.  18 ;  53  &  54 
Vict.  o.  70,  s.  74  ;  65  &  56  Vict.  c.  31,  s.  12. 

{d)  The  words  **  money  laid  out "  mean  money  laid  out  for  the  benefit 
of  the  settled  land  with  direct  reference  to  the  grant  of  the  lease,  and 
do  not  include  past  voluntary  expenditure.  Re  Chawner*$  S.  £.,  [1892] 
2  Ch.  192. 

(e)  It  was  argued  in  Bwoager  Duchess  of  Sutherland  v.  Duke  of  Suther* 
land  {ubi  supra),  that  a  tenant  for  life  cannot  grant  a  lease  under  the 
Act  to  a  mamed  woman  on  the  ground  that  a  manied  woman  cannot 
covenant:  but  the  point  was  not  decided. 
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45  &  46  Vict. 
0.38. 

Building  and 
^lining  Ltatet, 

Begulations 
rospectmg 
bimding 
leases. 


Begnlationa 
respecting 
mining  leases. 


Building  and  Mining  Leases. 

8. — (1.)  Evory  building  lease  shall  be  made  partly  ia  considera- 
tion of  the  lessee,  or  some  person  by  whose  direction  the  lease  is 
granted,  or  some  other  person,  having  erected,  or  agreeing  to  erect, 
buildings,  new  or  additional,  or  having  improved  or  repaired,  or 
agreeing  to  improve  or  repair,  buildings,  or  having  executed,  or 
agreeing  to  execute,  on  the  land  leased,  an  improvement  authorised 
by  this  Act,  for  or  in  connexion  with  building  purposes  (a). 

(2.)  A  x)eppercom  rent  or  a  nominal  or  other  rent  less  than  the 
rent  ultimately  payable,  may  be  made  payable  for  the  first  fif« 
years  or  any  less  part  of  the  term. 

(3.)  Where  the  land  is  contracted  to  be  leased  in  lots,  the  entire 
amount  of  rent  to  be  ultimately  payable  may  be  apportioned  amoog 
the  lots  in  any  manner;  save  that — 

(i.)  The  annual  rent  reserved  by  any  lease  shall  not  be  less  tiim 

ten  shillings ;  and 
(ii.)  The  total  amount  of  the  rents  reserved  on  all  leases  for  the 
time  being  granted  shall  not  be  less  than  the  total  amount 
of  the  rents  which,  in  order  that  the  leases  may  be  in  con- 
formity with  this  Act,  ought  to  be  reserved  in  respect  <A 
the  whole  land  for  the  time  being  leased ;  and 
(iii.)  The  rent  reserved  by  any  lease  shall  not  exceed  one-fifth 
part  of  the  full  annual  value  of  the  land  comprised  in  that 
lease. with  the  buildings  thereon  when  completed. 
9. — (1.)  In  a  mining  lease  {b) — 

(i.)  The  rent  may*  be  made  to  be  ascertainable  by  or  to  vary 
according  to  the  acreage  worked,  or  by  or  according  to 
the  quantities  of  any  mineral  or  substance  gotten,  made 
merchantable,  converted,  carried  away,  or  disposed  of,  in 
or  from  the  settled  land,  or  any  other  land,  or  by  or 
according  to  any  facilities  given  in  that  behalf  (c) ;  and 

(a)  See  sect.  2,  sub-sect.  10  (iii.) ;  and  see  S.  L.  Act,  1889  (App.  X.), 
enabling  an  option  to  purchase  to  be  inserted  in  building  leases  or  agrw- 
ments  for  such  leases.  As  to  what  is  a  building  lease,  see  £a  Sabin^s  8.  JL, 
W.  N.  1885,  p.  197.  See  also  Agling  v.  Mercer,  W.  N.  1885,  p.  166 ;  A 
DanieWs  S.  £.,  [1894]  3  Ch.  503;  Me  Earl  of  Ellesmere,  [1898]  W.  N. 
18.  The  Court  refused  its  sanction  to  the  proposed  lease  in  Re  Banieir* 
S.  E,f  on  the  ground  that  the  improvements  and  repairs  to  be  done  by 
the  lessee  were  such  as  ought  to  be  done  b^  the  tenant  for  life.  Tike 
words  **  in  consideration  "  are  to  be  read  as  importing  a  consideratioin  in 
law,  and  a  past  voluntary  expenditure  is  not  such  a  consideratioo,  Se 
Chaumer'a  S.  E.,  [1892]  2  Ch.  192. 

(b)  See  sect.  2,  sub-sect.  10  (iy.). 

(c)  See  S.  L.  Act,  1890  (App.  XI.,  infra),  s.  8 ;  and  22^  Aldam's  S.  E., 
[1902]  2  Ch.  46. 
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(ii.)  A  fixed  or  TnininrnTn  rent  may  be  made  payable,  with  or  46  &  46  Vict. 
without  power  for  the  lessee,  in  case  the  rent,  according         o^^38. 
to  acreage  or  quantity,  in  any  specified  period  does  not 
produce  an  amount  equal  to  the  fixed  or  minimum  rent,  to 
make  up  the  deficiency  in  any  subsequent  specified  period, 
free  of  rent  other  than  the  fixed  or  minimum  rent. 
(2.)  A  lease  may  be  made  partly  in  consideration  of  the  lessee 
Iraying  executed,  or  his  agreeing  to  execute,  on  the  land  leased,  an 
improvement  authorised  by  this  Act,  for  or  in  connexion  with 
mining  purposes. 

10. — (1.)  Where  it  is  shown  to  the  Court  with  respect  to  the  Variation  of 
district  in  which  any  settled  land  is  situate,  either—  ^^^^  ^ 

(i.)  That  it  is  the  custom  for  land  therein  to  be  leased  or  granted  acoor^nK^to 
for  building  or  mining  purposes  for  a  longer  term  or  on  dronnistanoes 
other  conditions  than  the  term  or  conditions  specified  in  ^'  district, 
that  behalf  in  this  Act,  or  in  perpetuity ;  or 
(ii.)  That  it  is  difficult  to  make  leases  or  grants  for  building  or 
mining  purposes  of  land  therein,  except  for  a  longer  term 
or  on  other  conditions  than  the  term  and  conditions  speci- 
fied in  that  behalf  in  this  Act,  or  except  in  perpetuity ; 
the  Court  may,  if  it  thinks  fit,  authorise  generally  (a)  the  tenant 
for  life  to  make  from  time  to  time  leases  or  grants  of  or  affecting 
the  settled  land  in  that  district,  or  parts  thereof,  for  any  term  or  in 
I)erpetuity,  at  fee-farm  or  other  rents,  secured  by  condition  of 
re-entry,  or  otherwise,  as  in  the  order  of  the  Court  expressed,  or 
may,  if  it  thinks  fit,  authorise  the  tenant  for  life  to  make  any  such 
lease  or  grant  in  any  particular  case  (b), 

(2.)  Thereupon  the  tenant  for  life,  and,  subject  to  any  direction 
in  the  order  of  the  Court  to  the  contrary,  osLch  of  his  successors  in 
title  being  a  tenant  for  life,  or  haying  the  powers  of  a  tenant  for 
life  under  this  Act,  may  make  in  any  case,  or  in  the  particular  case, 
a  lease  or  grant  of  or  affecting  the  settled  land,  or  part  thereof,  in 
conformity  with  the  order. 

11.  Under  a  mining  lease,  whether  the  mines  or  minerals  leased  Partof  nuDing 

are  already  opened  or  in  work  or  not,  unless  a  contrary  intention  is  "*»*  to  be  set 

aside  as 

JaJ  See  Cecil  y.  Zanpdon,  61  L.  T.  618,  where  there  being  a  tenant  in 
L  m  possession  aged  18,  general  authority  to  the  trastees  to  grant  long 
leases  was  refused. 

(b)  By  the  S.  L.  Act,  1890  (App.  XI.,  infra),  s.  9,  a  tenant  for  life  is 
apparently  authorised  to  make  a  grant  in  fee  simple  for  building  purposes 
in  consideration  of  a  perpetual  rentcharge.  And  by  the  Small  Holdings 
Act,  1892  (56  &  56  Vict.  c.  31),  sales,  exchanges,  or  leases  of  settled  land 
may  be  made  to  a  county  council  for  the  purposes  of  the  Act  at  such  a 
price,  or  for  such  consideration,  or  at  such  rent  as  under  the  circumstances 
of  the  case  is  the  best  that  can  reasonably  be  obtained :  see  sects.  12 
and  13. 

D. — C.P.  51 
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45  k  46  VioT.  expreesed  in  the  settlement  (a),  there  shall  be  from,  time  to  time  aet 
0.  38.  aside,  as  capital  money  arising  under  this  Act,  part  of  the  rent  as 
follows,  namely, — ^where  the  tenant  for  life  is  impeachable  far 
waste  (6)  in  respect  of  minerals,  three-fourth  parts  of  the  rent,  and 
otherwise  one-fourth  part  thereof,  and  in  every  such  caae  the  residue 
of  the  rent  shall  go  as  rents  and  profits  (c). 

Speeiai  Special  Pou>er8. 

T^^j^   '  12.  The  leasing  power  of   a  tenant  for  life  extends   to  &e 

powers  for        making  of — 

vpedal  ^{.^  j^  lease  for  giving  effect  to  a  contract  entered  into  by  any 

^^^   '  of  his  predecessors  in  title  for  making  a  lease,  whidi,  if 

made  by  the  predecessor,  would  have  been  binding  on  tha 
successors  in  title  {d) ;  and 
(ii.)  A  lease  for  giving  effect  to  a  covenant  of  renewal,  perform- 
ance whereof  could  be  enforced  against  the  owner  Igt  tiie 
time  being  of  the  settled  land ;  and 
(iii.)  A  lease  for  confirming,  as  far  as  may  be,  a  previous  lease, 
being  void  or  voidable ;  but  so  that  every  lease,  as  and 
when  confirmed,  shall  be  such  a  lease  as  might  at  the  data 
of  the  original  lease  have  been  lawfully  granted,  under 
this  Act,  or  otherwise,  as  the  case  may  require. 

Surrenders.  Surrenders  {e). 

SurreDderand  18.— (1.)  A  tenant  for  life  may  accept,  with  or  without  con- 
new  grant  of  sideration,  a  surrender  of  any  lease  of  settled  land,  whether  made 
leases.  under  this  Act  or  not,  in  respect  of  the  whole  land  leased,  or  any 

part  thereof,  with  or  without  an  exception  of  all  or  any  of  the 

(a)  As  to  what  is  such  a  contrary  intention,  aee  Se  Duke  cfNhceitdlit 
Estatee,  24  Oh.  D.  129. 

(b)  See  Re  Ridge,  Hellard  v.  Moody,  31  Ch.  D.  504,  where,  in  a  case 
within  sect.  63,  it  was  held  that,  though  the  tenant  for  life  was  ns^ 
properly  speaking,  *'  impeachable  for  waste,"  yet  three-quarters  of  the 
rents  and  royalties  must  be  set  aside  as  capital  monies.  Bat  see  Se 
Chaytor,  [1900]  2  Ch.  804,  where  the  oonstruction  of  the  sectioii  is 
discussed. 

(e)  This  seotion  does  not  apply  to  a  mining  lease  granted  by  a  tenant 
for  life  to  give  effect  to  a  contract  entered  into  by  a  pr^eceosor  who  wia 
absolute  owner:  Re  Kemeys-TytUe,  [1892]  2  Ch.  211. 

{d)  See  sect.  31,  and  Davie  y.  Rarfwd,  22  Ch.  D.  128,  as  to  the  exercue, 
before  the  Aot,  of  a  leasing  power  ror  giving  ^eot  to  such  a  contract. 

(tf)  As  to  surrender  of  leases,  see  Settled  Estates  Act,  1877,  s.  7.  As 
to  whether  money  bond  fide  reoeiyed  by  the  tenant  for  life  as  tiie  con- 
sideration for  accepting  the  lease  can  be  retained  by  \\\m  see  R/e  Sun* 
hke'e  8.  E.,  [1902]  1  Ch.  941. 
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miiiee  and  minerals  therein,  or  in  respect  of  mines  and  minerals,  or  45  &  46  Vior. 
any  of  tbem.  ^'^^' 

(2.)  On  a  surrender  of  a  lease  in  respect  of  part  only  of  the  land 
or  mines  and  minerals  leased,  the  rent  may  be  apportioned. 

(3.)  On  a  surrender,  the  tenant  for  life  may  make  of  the  land  or 
mines  and  minerals  surrendered,  or  of  any  part  thereof,  a  new  or 
other  lease,  or  new  or  other  leases  in  lots. 

(4.)  A  new  or  other  lease  may  comprise  additional  land  or  mines 
and  minerals,  and  may  reserre  any  apportioned  or  other  rent. 

(5.)  On  a  surrender,  and  the  making  of  a  new  or  other  lease, 
whether  for  the  same  or  for  any  extended  or  other  term,  and 
whether  or  not  subject  to  the  same  or  to  any  other  covenants, 
provisions,  or  conditions,  the  value  of  the  lessee's  interest  in  the 
lease  surrendered  may  be  taken  into  account  in  the  determination 
of  the  amount  of  the  rent  to  be  reserved,  and  of  any  fine  to  be 
taken,  and  of  the  nature  of  the  covenants,  provisions,  and  conditions 
to  be  inserted  in  the  new  or  other  lease. 

(6.)  Every  new  or  other  lease  shall  be  in  conformity  with  this 
Act 

Copyholds.  CopyhoUi. 

14. — (1.)  A  tenant  for  life  may  grant  to  a  tenant  of  copyhold  or  Power  to 
oostomary  land,  parcel  of  a  manor  comprised  in  the  eettlement,  a  grant  to 
licence  to  make  any  such  lease  of  that  land,  or  of  a  specified  part  ^j^^^  f^ 
thereof,  as  the  tenant  for  life  is  by  this  Act  empowered  to  make  of  leasing, 
freehold  land. 

(2.)  The  licence  may  fix  the  annual  value  whereon  fines,  fees,  or 
other  customary  payments  are  to  be  assessed,  or  ihe  amoimt  of  those 
fines,  fees,  or  payments. 

(3.)  The  licence  shall  be  entered  on  the  court  rolls  of  the  manor, 
of  which  entry  a  certificate  in  writing  of  the  steward  shall  be 
sufficient  evidence. 


v.— ^ALEs,  Leases,  akb  otheb  Dispositions.  salbb,  lsasss, 

Mansion  and  Park.  dispositions. 

[16.  Notwithstanding  anything  in  this  Act,  the  principal  mansion^    ^   ".         , 
house  on  any  settled  land,  and  the  demesnes  thereof,  and  other  lands  Park, 

usually  occupied  therewith,  shaU  not  he  sold  or  leased  by  the  tenant  for  Rertriction  as 
life,  without  the  consent  of  the  trustees  of  the  seUlement,  or  an  order  of  ^^^^^^ 
the  Court  (a),}  &c. 

(a)  This  seotion  has  been  repealed  by  sect.  10,  snb-seot.  1  of  the  S.  L.  Act, 
1890  (App.  XI.,  infra),  and  re-enacted  in  an  amended  form  by  sect.  10, 
sab-sects.  2  and  8  of  that  Act.  In  exeroisinff  its  disoretion  as  to  sanction- 
ing a  sale  the  Coxut  has  regard  not  only  to  the  wishes  and  interests  of  the 
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45  &  46  VioT. 

^'^'  Streets  and  Open  Spaces. 

Streets  and        iQ^  On  or  in  connexion  with  a  sale  or  grant  for  building  jrar- 

t!^   ^*^T    P*^®®^»  ^^  *  building  lease,  the  tenant  for  life,  for  the  general  benefit 

streets,  open     ^'  ^®  residents  on  the  settled  land,  or  on  any  part  thereof, — 

■?•**■•  ^  (i.)  May  cause  or  require  any  parts  of  the  settled  land  to  be 

appropriated  and  laid  out  for  streets,  roads,  paths,  squares, 

gardens,  or  other  open  spaces,  for  the  use,  gratuitously  or 

on  payment,  of  the  public  or  of  individuals,  with  sewexe, 

drains,  watercourses,  fencing,  paving,   or   oUier  works 

necessary  or  proper  in  connexion  therewith ;  and 

(iL)  May  provide  that  the  parts  so  appropriated  shall  be  om- 
yeyed  to  or  vested  in  the  trustees  of  the  settlement^  or 
other  trustees,  or  any  company  or  public  body,  on  tniste 
or  subject  to  provisions  for  securing  the  continued  appro- 
priation thereof  to  the  purposes  aforesaid,  and  the  ocm- 
tinued  repair  or  maintenance  of  streets  and  ot^er  places 
and  works  aforesaid,  with  or  without  provision  for  appoint- 
ment of  new  trustees  when  required ;  and 

(iiL)  May  execute  any  general  or  other  deed  necessary  or  proper 
for  giving  effect  to  the  provisions  of  this  section  (whidi 
deed  may  be  enrolled  in  tiie  Central  Office  of  l^e  Su|»eme 
Court  of  Judicature),  and  thereby  declare  the  mode, 
terms,  and  conditions  of  the  appropriation,  and  the 
manner  in  which  and  the  persons  by  whom  the  benefit 
thereof  is  to  be  enjoyed,  and  the  nature  and  extent  of  the 
privileges  and  conveniences  granted. 

persons  entitled  under  the  settlement,  but  to  all  the  dioiunstanoes  of  tiie 
case,  including  the  well-being  of  the  land  and  the  interests  of  tenants 
upon  the  esUte;  Jte  Marquis  of  A\Usbury*s  8,  E.,  [1892]  1  Ch.  606; 
[1892]  A.  0.  35G.  A  tenant  for  life  cannot  seU  or  lease  an  easement  over 
the  lands  usoally  oociipied  with  the  prindpal  mansion-house  without  tbe 
consent  of  the  trustees  or  an  order  of  the  Court;  Dotca^er  Duekms  •} 
Sutherland  v.  Duke  of  Sutherland,  [1893]  3  Ch.  169.  For  the  meaning 
of  the  expression  **  principal  mansion-house,'*  see  the  Act  of  1890,  s.  10, 
snb-s.  3.  As  to  what  should  be  done  where  the  mansion-house  oontaios 
heirlooms,  see  He  Brown's  Will,  27  Ch.  D.  179.  The  Conrt  will  not  order 
a  sale,  where  the  tenant  for  life  has  mortgaged  his  interest  for  the  foil 
value,  without  full  information  as  to  the  proposed  sale,  and  the  oonsent  of 
the  mortgagees ;  Jle  Sebright' s  S.  E.,  33  Ch.  D.  429.  An  order  for  sile 
was  made  m  Re  PagetU  S,  E..  30  Ch.  D.  161,  and  a  lease  of  a  castle 
authorised  in  He  Thompson^  21  L.  R.  Ir.  109,  although  in  esuch  case  there 
was  a  clause  of  forfeiture  for  non-residenoe. 
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Swrface  and  MinercUa  apart,  45  &  46  Vict. 

17. — (1.)  A  sale,  exchange,  partition,  or  mining  lease,  may  be         ^' 
made  either  of  land,  with  or  without  an  exception  or  reservation  of     Surface  and 
all  or  any  of  the  mines  and  minerals  therein,  or  of  any  mines  and       Minerals 
minerals  (a),  and  in  any  such  case  with  or  without  a  grant  or  reser-        ^^*^   * 
vation  of  powers  of  working,  wayleaves  or  rights  of  way,  rights  of  ^S^^^ith 
water  and  drainage,  and  other  powers,  easements,  rights,  andprivi-  surface  and 
leges  for  or  incident  to  or  connected  with   mining  purposes,  in  niinerala  with 
relation  to  the  settied  land,  or  any  part  thereof,  or  any  other  land.    ^ayleayiM  &o 

(2.)  An  exchange  or  partition  may  be  made  subject  to  and  in 
consideration  of  the  reseryation  of  an  undivided  share  in  mines  or 
minerals. 

Mortgage,  Mortgage, 

18.  Where  money  is  required  for  enfranchisement,  or  for  equality  Mort^^e  for 
of  exchange  or  partition,  the  tenant  for  life  may  raise  the  same  on  ^^^^m, 
mortgage  of  the  settied  land,  or  of  any  part  thereof,  by  conveyance 

of  the  fee  simple,  or  other  estate  or  interest  the  subject  of  thesettie- 
ment,  or  by  creation  of  a  term  of  years  in  the  settied  land,  or 
otherwise,  and  the  money  raised  shall  be  capital  money  arising 
under  this  Act  {b). 

Undivided  Share,  Undivided 

19.  Where  the  settied  land  comprises  an  undivided  share  in  land,  ^* 
or  under  the  settiement,  the  settied  land  has  come  to  be  held  in  ^  exercise  of 
undivided  shares,  the  tenant  for  life  of  an  undivided  share  may  join  powers  as  to 
or  concur,  in  any  manner  and  to  any  extent  necessary  or  proper  for  i^^divided 
any  purpose  of  this  Act,  with  any  person  entitied  to  or  having  power 

or  right  of  disposition  of  or  over  another  undivided  share  (c). 

Conveyance,  Conveyance, 
20.— (1.)  On  a  sale,  exchange,   partition,   lease,  mortgage,  or  Completion  of 
charge,  the  tenant  for  life  may,  as  regards  land  sold,  given  in  &c.,' by  con- 
exchange  or  on  partition,  leased,  mortgaged,  or  charged,  or  intended  veyance. 
so  to  be,  including  copyhold  or  customary  or  leasehold  land  vested 

(a)  See  Re  Duke  of  Newcastle' b  Estates,  24  Ch.  D.  129,  where  this  power 
was  held  to  be  exeroiseable  daring  the  minority  of  an  infant  tenant  in  tail 
in  possession ;  the  power  of  sale  in  the  settiement  not  authorising  any 
im!Mi  exception  or  resenration,  and  being  exeroiseable  only  with  tiie  con- 
sent of  his  guardian,  which  was  held  not  to  be  required  to  an  exercise  of 
the  statutory  power.  The  section  does  not  abridge  the  general  power  of 
leasing  in  sect.  6,  and  any  lease  may  be  granted  under  this  power  with  a 
reservation  of  minerals;  Se  Gladstone,  lldOOJi  2  Ch.  101;  Jie  Duke  of 
Rutland's  S,K,  ib.  206.  See  also  Trustee  Act,  1893  (App.  XV.,  infra), 
s.  44. 

(b)  As  to  raising  money  for  discharging  incumbrances,  see  S.  L.  Act, 
1890  (App.  XI.,  if^ra),  s.  11. 

(c)  See  sect.  2,  sub- sect.  6,  sub- Beet.  10  (1.),  and  notes  thereto^  siipra, 
pp.  794,  795. 
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45  &  46  Vict,  in  trustees,  or  as  regards  easements  or  other  rights  or  privilegeB 
0.  38.  gQi(i  OP  leased,  or  intended  so  to  be,  oonvey  or  create  the  same  by 
deed,  for  the  estate  or  interest  the  subject  of  the  settlement,  or  for 
any  less  estate  or  interest,  to  the  uses  and  in  the  manner  requisite 
for  giving  effect  to  the  sale,  exchange,  partition,  lease,  mortgage, 
or  charge  (a). 

(2.)  Such  a  deed,  to  the  extent  and  in  the  manner  to  and  in 
which  it  is  expressed  or  intended  to  operate  and  can  operate  under 
this  Act,  is  effectual  to  pass  the  land  couTeyed,  or  the  easements, 
rights,  or  privileges  created,  discharged  from  all  the  limitations, 
powers,  and  provisions  of  the  settlement,  and  from  all  estates, 
interests,  and  charges  (6)  subsisting  or  to  arise  thereunder,  but 
subject  to  and  with  the  exception  of — 

(L)  All  estates,  interests,  and  charges  having  priority  to  the 

settlement;  and 

(iL)  All  such  other,  if  any,  estates,  interests,  and  charges  as 

have  been  conveyed  or  created  for  securing  money  actually 

raised  at  the  date  of  the  deed  (c) ;  and 

(iiL)  All  leases  and  grants  at  fee-fann  rents  or  otherwise,  and  all 

grants  of  easements,  rights  of  common,  or  other  rights  or 

privileges  granted  or  made  for  value  in  money  or  money's 

worth,  or  agreed  so  to  be,  before  the  date  of  the  deed,  by 

the  tenant  for  life,  or  by  any  of  his  predecessors  in  title, 

or  by  any  trustees  for  him  or  them,  under  the  settlemeiit, 

or  under  any  statutory  power,  or  being  otherwise  binding 

on  the  successors  in  title  of  the  tenant  for  life. 

(3.)  In  case  of  a  deed  relating  to  copyhold  or  customary  land,  it 

is  sufficient  that  the  deed  be  entered  on  the  court  roUs  of  the  manor, 

andthe  steward  is  hereby  required,  on  production  to  him  of  the  deed, 

to  make  the  proper  entry ;  and  on  that  production,  and  on  payment 

of  customary  fines,  fees,  and  other  dues  or  payments  ((2),  any  person 

whose  title  under  the  deed  requires  to  be  perfected  by  admittance 

shall  be  admitted  accordingly ;  but  if  the  steward  so  requires,  there 

shall  also  be  produced  to  him  so  much  of  the  settlement  as  may  be 

necessary  to  show  the  title  of  the  person  executing  the  deed;  and 

the  same  may,  if  the  steward  thinks  fit,  be  also  entered  on  the 

court  rolls. 

(a)  Ab  to  oonveyanoes  to  effectoate  oontraots  by  predeoessors  in  title, 
see  S.  L.  Act,  1890  (App.  XI.,  infra),  s.  6 ;  and  of.  sect.  31,  i^fra. 

{b)  See  He  Lord  Stamford's  8,  £.,  43  Ch.  D.  84,  93;  Its  Marqttit  of 
AiUshuryU  S,  J?.,  [1893]  2  Ch.  346,  cited  under  sect.  2,  tupra, 

(c)  Including,  apparently,  a  mortgage  of  his  life  int^st  by  a  tenant 
for  life.  He  Sebright,  33  Ch.  D.  438 ;  but  see  Cardigan  v.  CW»Mt-J7oMv, 
40  Ch.  D.  338,  at  p.  342. 

{d)  Where  the  copyhold  is  devised  to  trustees,  and  the  tenant  for  life 

*  s,  only  one  fine  is  payable ;  It»  Naylor  and  Spendla,  34  Ch.  D.  217. 
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YI.— Investment  ok  othek  Application  of  Capital  Trust     *^  *o*38^'^ 
Money.  1 1 

21.  Capital  money  (a)  arising   under   this  Act  (6),  subject  to    '^^J^^' 
payment  of  claims  properly  payable  thereout,  and  to  application    AppLxcATioir 
thereof  for  any  special  authorised  object  for  which  the  same  was     op  capital 
raised,  shall,  when  received  (c),  be  inyested  or  otherwise  applied    '^^^^^^^ 
^wholly  in  one,  or  partly  in  one  and  partly  in  another  or  others,  of  Capital  money 
the  following  modes  (namely) :  F^^er  Act ; 

(i.)  In  investment  (d)  on  Government  securities,  or  on  other  ^^^  ^,_      ' 
securities  on  which  the  trustees  of  the  settlement  are  trasteesor 
by  the  settlement  or  by  law  authorised  to  invest  trust  ^'irt. 
money  of  the  settlement,  or  on  the  security  of  the  bonds, 
mortgages,  or  debentures,  or  in  the  purchase  of  the  deben- 
ture stock  of  any  railway  company  in  Ghreat  Britain  or 
Ireland  incorporated  by  special  Act  of  Parliament,  and 
having  for  ten  years  next  before  the  date  of  investment 
paid  a  dividend  on  its  ordinary  stock  or  shares,  with 
power  to  vary  the  investment  into  or  for  any  other  such 
securities  (e) : 
(ii.)  In  discharge,    purchase,    or   redemption  of  incumbrances 
affectmg  the  inheritance  (/)  of  the  settled  land  {g\  or 

)  definition  in  sect.  2  (9).  And  see  S.  L.  Act,  1887  (App.  IX., 
1,  and  S.  L.  Act,  1890  (Apn.  XI.,  infra),  s.  11. 
'(^V  Including,  by  virtue  of  the  Settled  Laud  Act,  1884,  8.  4,  fines 
reoeived  on  the  grant  of  leasep,  and  including  also  money  bequeathed  to 
be  laid  out  in  the  purchase  of  land  to  be  settled  in  strict  settlement,  £e 
Mackenzie's  Trust*,  23  Ch.  D.  760 ;  approved  in  JRe  Mutidy's  S.  £.,  [1891] 
I  Cb.  399 ;  accumulations  of  rents  directed  by  the  will  to  be  accumulated, 
Clarke  y.  Thornton,  35  Ch.  D.  307 ;  proceeds  of  heirlooms,  Jhtke  of  ifa>7- 
horough  V.  Marjorihanks,  32  Ch.  D.  1 ;  value  of  growing  timber.  Re 
LUKellin,  37  Ch.  D.  317  ;  and  money  raised  for  the  purpose  of  discharging 
incumbrances,  S.  L.  Act,  1890  (App.  XI.,  infra),  s.  11.  And  see  sect.  33, 
infra.  The  two  first-mentioned  decisions  have  in  substance  overruled  the 
dicta  of  Bacon,  V.-C,  in  Re  Maberly,  33  Ch.  D.  466,  to  the  eflPeot  that 
trustees  are  under  ordinary  circumstances,  bound  to  invest  in  the  purchase 
of  land  if  so  directed  by  tne  trust ;  see  also  sect.  33. 

{e)  But  there  is  no  power  to  create  a  charge  on  the  money  before  it  has 
been  received;  Round y.  Turner,  W.  N.  1889,  p.  38. 

(<f)  Consols  rOT>resenting  proceeds  of  sale  of  land  under  the  Settled 
Estates  Act,  1877,  were  allowed  to  be  sold,  and  the  money  invested  under 
this  section ;  Re  Tennant,  40  Ch.  D.  694. 

{e)  Not  in  debentures  or  debenture  stock  under  the  Local  Loans  Act, 
1876 ;  see  J20  Maberly,  33  Ch.  D.  466.  But  see  now  the  Trustee  Act,  1893 
(App.  XV.,  infra),  extending  (it  is  assumed)  these  powers. 

(/)  It  has  been  held  that  these  words  indude  a  mortgage  for  a  long 
term,  Frewen  v.  James,  38  Ch.  D.  383 ;  and  a  yearly  rentoha^e  for  a 
long  term  issuing  out  of  tithes,  Re  Esdaile,  W.  N.  1886,  p.  47  ;  64  L.  T. 
637.  See  also  Re  Smith's  S,  E.,  [1901]  1  Ch.  689  (charge  for  expenses 
under  the  Public  Health  Act,  1876) ;  and  Re  Legh's  8.  E.,  [1902]  2  Ch. 
274,  a  similar  case. 

(^)  7.0.,  the  land  sold,  or  any  other  land  which  is  the  subject  of  the 


(a)  See  del 
it^ra),  s.  1,  I 
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46  &  46  Vior.  other  the  whole  estate  the  sabject  of  the  settlement,  or  of 

0.  38.  land-tax,  rentcharge  in  lieu  of  tithe,  Crown  rent,  chief 

rent,  or  quit  rent,  charged  on  or  payable  out  of  the 

settled  land : 
(iii.)  In  payment  for  any  improvement  authorised  by  this  Act  (a): 
(iy.)  In  payment  for  equality  of  exchange  or  partition  of  settled 

land: 
(y.)  In  purchase  of  the  seigniory  of  any  part  of  the  settled  land, 

being  freehold  land,  or  in  purchase  of  the  fee  simple  of 

any  part  of  the  settled  land,  being  oopyhold  or  custcnnaiy 

land: 
(yL)  In  purchase  of  the  reversion  or  freehold  in  fee  of  any  part 

of  the  settled  land,  being  leasehold  land  held  for  years,  or 

life,  or  years  determinable  on  life : 
(yii.)  In  purchase  of  land  (6)  in  fee  simple  (c),  or  of  copyhold  or 

customary  land,  or  of  leasehold  land  held  for  sixty  yean 

settlement.  Be  ChayUir's  S,  E.,  25  Ch.  D.  651 ;  Ite  Lord  StamfonTs  S.  E., 
43  Ch.  D.  84 ;  -Rtf  Eyre  Coote,  [1899]  W.  N.  222 ;  £e  Richardson,  [1900]  2 
Ch.  778.  Bat  a  tenant  for  life,  having  created,  before  the  Act,  a  charge 
for  land  drainage,  and  improyements  nnder  the  ImproTement  of  Land 
Act,  1864  (now  amended  by  the  Improvement  of  Land  Act,  1899),  which 
is  repayable  by  instalments,  is  not  entitled  under  this  section  to  have  it 
paid  out  of  capital  money  so  as  to  relieve  him  from  payment  of  the 
instalments ;  Ee  KnatehbuWe  S.  E.,  27  Ch.  D.  349,  on  appeal,  29  Ch.  D. 
588.  And  trustees  purchasing  such  a  charge  will  hold  it  upon  trust  to 
receive  the  instalments  payable  by  the  tenant  for  life,  and  treat  ^em  as 
capital ;  8.  C.  But  see  the  Settled  Land  Acts  (Amendment)  Act,  1887 
(App.  IX.,  infra) ;  and  £e  Lord  Sudeley'e  S,  E.,  37  Ch.  D.  Iz3,  where  it 
was  held  that,  under  that  Act,  capital  money  may  be  applied  in  payment 
of  such  portions  of  drainage  improvement  charge?  as  represent  capital, 
Ee  Lord  Egmont's  S.  E,,  45  Ch.  D.  395 ;  Ee  Dalxton'i  S.  E,,  [1892]5  Ch. 
622 ;  Ee  I^-eme,  [1894]  1  Ch.  1.  See,  however,  Ee  Newton's  6'.  E.,W,  N. 
1889,  p.  201,  on  appeal,  W.  N.  1890,  p.  24,  as  to  improvements  under 
the  Improvement  of  Land  Act,  1864,  but  not  within  sect.  25  of  the 
S.  L.  Act,  1882  ;  and  Ee  Duke  of  LeinsterU  S.  E,,  23  L.  R.  Ir.  152,  when 
it  was  held  that  (notwithstanding  the  S.  L.  Act,  1887)  capital  monejs 
could  not  be  applied  in  recouping  the  tenant  for  life  for  the  payment  off 
by  him  of  annual  instalments  of  a  terniinahle  charge  in  commutation  of 
tithes  redeemed  under  35  &  36  Vict.  o.  90,  s.  7.  As  to  charges  in  com- 
mutation of  extraordinary  tithes,  see  note  (b),  infra,  to  sub-sect.  (viL). 

{a)  See  tfi/ra,  sect.  25 ;  the  tenant  for  life  can  require  such  payment  to 
be  made  even  where  trustees  have  power  to  pay  for  improvements  out  of 
income ;  Ee  Lord  Stamford* s  Estate,  56  L.  T.  484  ;  but  not  where  there  is 
a  trust  for  payment  of  improvements  out  of  iooome  coming  before  the 
trust  for  the  tenant  for  life ;  Ee  Partington,  [1902]  1  Ch.  711. 

(b)  See  49  &  50  Vict.  c.  54,  s.  6,  under  which  **  money  applicable  to  the 
purchase  of  land  to  be  settled  on  any  uses  or  trusts  "  is  to  be  applicable 
in  or  towards  the  redemption  of  charges  on  settled  land  in  respect  of 
extraordinary  tithe  under  that  Act  (such  charges  being  not  terminable, 
but  capital  sums). 

{c)  Not  including  of  course  an  equity  of  redemption  :  Ee  Lord  Eadnot't 
S,  E,,  [189H]  W.  N.  174  (14). 
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or  more  unexpired  at  the  time  of  purchase,  subject  or  not  46  &  46  Vioi;. 
to  any  exception  or  reservation  of  or  in  respect  of  mines         ^'  ^^' 
or  minerals  therein,  or  of  or  in  respect  of  rights  or  powers 
relative  to  the  working  of  mines  or  minerals  therein,  or 
in  other  land  (a) : 
(viiL)  In  purchase,  either  in  fee  simple  or  for  a  term  of  sixty 
years  or  more,  of  mines  and  minerals  convenient  to  be 
held  or  worked  with  the  settled  land,  or  of  any  easement, 
right,  or  privilege  convenient  to  be  held  with  the  settled 
land  for  mining  or  other  purposes  {b) : 
(ix.)  In  payment  to  any  person  becoming  absolutely  entitled  or 

empowered  to  give  an  absolute  discharge  (c) : 
(z.)  In  payment  of  costs,  charges,  and  expenses  of  or  incidental 
to  the  exercise  of  any  of  the  powers,  or  the  execution  of 
any  of  the  provisions,  of  this  Act{d) : 

(a)  As  to  the  manner  in  which  purchased  lands  are  to  be  made  subject 
to  the  settlement,  see  sect.  24,  infra ;  and  as  to  exceptious  in  the  case  of 
lands  settled  i^  trust  for  sale,  see  sect.  63  (ii.).  Dedsioiis  upon  the 
application  of  purchase-money  arising  under  the  Lands  Clauses  Act  are 
not  to  be  incorporated  into  dause  vii. :  £e  Lord  Gerard* $  S.  J?.,  [1893]  3 
Ch.  262. 

(b)  See  previous  note. 

(e)  Cf .  sect.  32.  Payment  has  been  ordered  to  trustees  where  the  monev 
was  paid  into  Court  on  a  purchase  under  statutory  powers :  2ie  WrighVt 
Trmu,  24  Ch.  D.  662;  Re  Harrop't  Trusts,  id,  717;  Re  Bolton  Estates 
Act,  1863,  W.  N.  1886,  p.  90 ;  62  L.  T.  728  ;  Re  Wootton's  Estate^  W.  N. 
1890,  p.  158 ;  so  as  to  money  paid  into  Court  under  the  Lands  Clauses 
Act,  1846,  Re  Duke  of  Rutland's  Settlement,  W.  N.  1883,  p.  140 ;  31  W.  R. 
947 ;  Re  Lord  Mayor  of  Sheffield,  #c.,  [1903]  1  Ch.  209 ;  but  not  money 
paid  with  consent  of  the  tenant  for  me  (see  sect.  22)  into  Court  instead 
of  to  the  trustees  on  a  sale  under  the  S.  L.  Act,  Cookes  v.  Cookes,  34  Ch.  D. 
498.  Payment  out,  imder  this  section,  is  not  of  right,  but  is  a  matter 
for  the  discretion  of  the  Court :  see  Re  Smith,  40  Ch.  D.  386,  where  it 
was  refused  on  the  ground  that  the  remaindermen  were  not  represented 
by  an  independent  solicitor.  And  see  S.  L.  Act,  1890  (App.  XI.,  ir\fra), 
B.  14. 

{d)  See  Re  Beck,  24  Ch.  D.  608,  as  to  costs  payable  where  there  is  an 
attempted  sale  by  auction,  followed  by  an  actual  sale  by  private  contract. 
In  Re  Chaytor's  S.  E,  Act,  26  Ch.  D.  661,  costs  were  allowed  on  the 
higher  scale.  As  to  costs  of  deciding  a  question  under  the  Act,  see  Re 
Jones,  26  Ch.  D.  786 ;  costs  of  tenant  for  life  in  defending  an  action  to 
restrain  him  from  seUing,  Re  Llewellin,  37  Ch.  D.  317 ;  costs  of  an  unsno* 
cessful  attempt  by  tenant  for  life  to  sell,  Re  Smith's  S.  E.,  [1891]  3  Ch. 
66 ;  costs  on  sale  of  infant's  land.  Re  Rudd,  W.  N.  1887,  p.  261 ;  costs 
of  Heparate  solicitors  employed  by  some  of  numerous  persons  eonstitnting 
together  the  tenant  for  life.  Smith  v.  Laneaster,  [189(]  3  Ch.  439.  The 
costs  of  obtaining  tiie  consent  and  concurrence  of  mortgagees  of  the  Hfe 
estate  will  not  be  allowed  except  under  special  circumstances :  Cardigan 
V.  Ourzon-Howe,  40  Ch.  D.  338 ;  affirmed  41  Ch.  D.  376  (not  following 
Re  Beck,  nbi  supra,  on  this  point).  Aactioneer's  charges  for  valuation, 
report,  and  survey  were  held  not  within  this  sub-section  in  Re  Ey  ton's  S.  E,, 
W.  N.  1888,  p.  264 ;  but  costs  of  solicitor  and  surveyor  of  tenant  for 
life  in  respect  of  schemes  for  improvements  were  allowed  in  2ie  Lord 
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45  k  46  VioT.     (xi.)  In  any  other  mode  in  wliich  money  produoed  by  the  exerase 
^'  ^^'  of  a  power  of  sale  in  the  settlement  is  api^cable  there- 

nnder(a). 

Begulations  ^> — (^0  Capital  money  arising  nnder  this  Act  shall,  in  order 
reepeoting  to  its  being  invested  or  applied  as  aforesaid,  be  paid  either  to  tiie 
^▼^utic^ '  trustees  of  the  settlement  or  into  Court,  at  the  option  of  the  tenant 
and  iooome  of  for  life  (2>),  and  shall  be  invested  or  applied  by  the  trustees,  or  under 
seoontieB,  &o.  the  direction  of  the  Court,  as  the  case  may  be,  accordingly. 

(2.)  The  investment  or  other  application  by  the  trustees  shall  he 
made  according  to  the  direction  of  the  tenant  for  life  (e),  and  in 
default  thereof,  according  to  the  discretion  of  the  trustees,  but 
in  the  last-mentioned  case  subject  to  any  consent  required  or  direc- 
tion given  by  the  settlement  with  respect  to  the  investment  or  other 
application  by  the  trustees  of  trust  money  of  the  settlement;  and 
any  investment  shall  be  in  the  names  or  under  the  control  of  ih» 
trustees. 

(3.)  The  investment  or  other  application  under  the  direction  of 
the  Court  shall  be  made  on  the  application  of  the  tenant  for  life,  or 
of  the  trustees. 

(4.)  Any  investment  or  other  application  shall  not  during  the 
life  of  the  tenant  for  life  be  altered  without  his  consent. 

(5.)  Capital  money  arising  under  this  Act  while  remaining 
uninvested  or  unapplied,  and  securities  on  which  an  investment  of 

Stamford's  8.  K,  43  Ch.  D.  84,  and  an  estate  agent's  commisrion  for 
proouring  a  lease  of  settled  land  in  B^  Maryon  WxUmU  8.  £,,  [1901]  1 
Ch.  93d.    See  further  as  to  costs,  sects.  36,  46  (6)  and  47. 

(a)  By  virtue  of  sect.  9,  sub-sect.  7,  of  the  Finance  Act,  1894,  captttl 
money  arising  under  the  Act  may  also  be  expended  in  paying  any  estate 
duty  in  respect  of  property  comprised  in  the  settlement. 

(b)  In  Cooket  v.  Cooket,  34  Ch.  D.  498,  the  tenant  for  life  was  held  to 
have  exercised  his  option  by  consenting  to  an  order  for  payment  of  pur- 
chase money  into  Court.  The  option  cannot  be  exercised  properly  or  at 
all  if  there  are  no  trustees:  Hattm  v.  RuueU,  38  Ch.  D.  345 ;  JU  Fidur 
and  Qrazehrook^B  Contract^  [1898]  2  Ch.  660 ;  tJiouffh  a  purchaser  paying 
his  purchase-money  into  Court  in  ignorance  of  there  being  no  trustees 
would  get  a  good  title.  As  to  the  section  generally,  see  Luke  i^  Marl- 
borough V.  Marjoribanks,  32  Ch.  D.  1.  at  pp.  6,  6;  £e  Freme,  [1894]  1 
Cb.  1.  As  to  tenant  for  life  domiciled  abroad,  He  Zlovd,  W.  N.  18d6, 
p.  37 ;  64  L.  T.  643. 

(e)  See  previous  note.  The  sub-section  empowers  the  tenant  for  life  to 
select  the  particular  securities  in  which  ike  capital  money  is  to  be  invested, 
and  so  long  as  he  exercises  the  power  of  direction  honestly  he  cannot  be 
controlled  by  the  trustees  or  the  Court :  JRe  lord  Coleridge' $  Settlement^ 
[1895]  2  Ch.  704.  But  the  trustees  are  entitled  to  choose  th^  own 
broker  and  solicitor  in  making  the  investment  (R«  Duke  of  Clewland*9  8.  E., 
[1902]  2  Ch.  350),  and  it  is  their  duty  to  satisfy  themselves  that  the 
security  chosen  by  the  tenant  for  life  is  a  proper  one  for  them  to  accept: 
ReEotham,  [1901]  2  Ch.  790;  [1902]  2  Ch.  575,  where  the  propoeed 
security  was  a  mortgage. 
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I 
any  such  capital  money  is  made,  shall,  for  all  purposes  of  disposi-  45  k  46  Vict. 
tLon,  transmission,  and  devolution,  be  considered  as  land,  and  the         ^*  Se- 
same shall  be  held  for  and  go  to  the  same  persons  successiyely,  in 
the  same  manner  and  for  and  on  the  same  estates,  interests,  and 
trusts,  as  the  land  wherefrom  the  money  arises  would,  if  not  dis- 
posed of,  have  been  held  and  have  gone  under  the  settlement  (a). 

(6.)  The  income  of  those  securities  shall  be  paid  or  applied  as  the 
income  of  that  land,  if  not  disposed  of,  would  have  been  payable  or 
applicable  under  the  settlement. 

(7.)  Those  securities  may  be  converted  into  money,  which  shall 
be  capital  money  arising  under  this  Act. 

28.  Capital  money  arising  under  this  Act  from  settled  land  in  Livestment  in 
England  shall  not  be  appHed  in  the  purchase  of  land  out  of  England,  J^^  ^  ^^«' 
unless  the  settlement  expressly  authorises  the  same  (6). 

24.— (1.)  Land  acquired  by  purchase  or  in  exchange,  or  on  Settlement  of 
partition,  shall  be  made  subject   to  the  settlement  in  manner  land  pur- 
directed  in  this  section.  S'S^ShangC 

(2.)  Freehold  land  shall  be  conveyed  to  the  uses,  on  the  trusts,  &o. 
and  subject  to  the  powers  and  provisions  which,  under  the  settle- 
ment, or  by  reason  of  the  exercise  of  any  power  of  charging  therein 
contained,  are  subsisting  with  respect  to  the  settled  land,  or  as  near 
thereto  as  circumstances  permit,  but  not  so  as  to  increase  or 
multiply  charges  or  powers  of  charging. 

(3.)  Copyhold,  customary,  or  leasehold  land  shall  be  conveyed 
to  and  vested  in  the  trustees  of  the  settlement  on  trusts  and  subject 
to  powers  and  provisions  corresponding,  as  nearly  as  the  law  and 
circumstances  permit,  with  the  uses,  trusts,  powers,  and  provisions 
to,  on,  and  subject  to  which  freehold  land  is  to  be  conveyed  as 
aforesaid ;  so  nevertheless  that  the  beneficial  interest  in  land  held 
by  lease  for  years  shall  not  vest  absolutely  in  a  person  who  is  by 
the  settlement  made  by  purchase  tenant  in  tail,  or  in  tail  male,  or 
in  tail  female,  and  who  dies  under  the  age  of  twenty-one  years,  but 
shall,  on  the  death  of  that  person  under  that  age,  go  as  freehold 
land  conveyed  as  aforesaid  would  go. 

(tf)  See  Duks  of  Marlborough  v.  Marjoribanks,  32  Ch.  D.  1,  at  pp.  10,  13  ; 
Be  Bond,  [1901]  1  Ch.  16;  Se  Moses,  ("1902]  1  Ch.  100.  And  as  to  the 
precise  nature  of  the  jurisdictiou  of  the  Cuurt  with  reference  to  capital 
money,  see  Jie  De  Teissier's  S.  B.,  [1893]  1  Ch.  153.  The  peculiar 
mode  of  devolution  here  prescribed  with  reference  to  personalty  is  con- 
fined to  capital  money  **  arising  under  this  Act  ;^^  and  the  Editors  are 
disposed  to  think  that  it  cannot  in  oases  not  within  the  Act  be  applied 
by  reference  to  money  arising  otherwise  than  under  the  Act.  Sect.  33 
sugg^ts  a  convenient  mode  (aidopted  in  the  present  collection)  of  avoiding 
any  question  on  this  point. 

(A)  dee  Re  Maberly,  33  Ch.  D.  455.  "  England "  includes  Wales  in 
Acts  of  Parliament :  20  Geo.  2,  o.  42,  8.  3. 
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(4.)  Land  aoqaixed  as  afoieeaid  may  be  made  a  Babfltitoted 
security  for  any  charge  in  respect  of  money  actoally  raised,  uid 
remaining  nnpaid,  from  which  ihe  settled  land,  or  any  part  thereof, 
or  any  undivided  share  therein,  has  theretofore  been  released  on 
the  oeoasion  and  in  order  to  the  completion  of  a  sale,  exchange,  or 
partition. 

(5.)  Where  a  charge  does  not  affect  the  whole  of  the  settled  land, 
then  the  land  acquired  shall  not  be  subjected  thereto,  unless  the 
land  is  acquired  either  by  purchase  with  money  arising  from  sale  of 
land  which  was  before  the  sale  subject  to  the  charge,  or  by  an 
exchange  or  partition  of  land  which,  or  an  undivided  share  wherein, 
was  before  the  exchange  or  partition  subject  to  the  charge  (a). 

(6.)  On  land  being  so  acquired,  any  person  who,  by  ihe  direction 
of  the  tenant  for  life,  so  conveys  the  land  as  to  subject  it  to  any 
charge,  is  not  concerned  to  inquire  whether  or  not  it  is  proper  tiiat 
ihe  land  should  be  subjected  to  the  charge  (6). 

(7.)  The  provisions  of  this  section  referring  to  land  extend  and 
apply,  as  far  as  may  be,  to  mines  and  minerals,  and  to  easements, 
rights,  and  privileges  over  and  in  relation  to  land. 


KSSTB. 

Improvements 
with  Capital 
Trust  Money. 
Description  of 
iroprovements 
authorised  by 
Act. 


Vn.— iMPEovBicEirrs. 

Improvements  with  Capital  Trust  Money. 

25.  Improvements  authorised  by  this  Act  (c)  are  the  maJdng  or 
execution  on,  or  in  connection  with,  and  for  the  benefit  of  settled 


(n)  The  charge  here  mentioned  may  be  one  created  l^  the  settlemeQi 
itaelf :  per  Stirling,  J.,  Jie  Lord  Stamford's  S.  E.,  43  Ch.  D.  84,  at  p.  93. 

(b)  See  also  as  to  dealing  with  incumbrances  affecting  settled  luid, 
sect.  6,  tupra;  and  the  S.  L.  Act,  1890  (App.  XI.,  infra) ^  s.  11. 

{c)  For  other  authorised  improvements,  see  S.  L.  Act,  1890  (App.  "^T,, 
infra) ^  s.  13.  In  i^  HoughtonU  Estate^  30  Gh.  D.  102,  capital  money  was 
ordered  to  be  applied  under  this  section  in  paying  for  improvements  to 
secure  a  better  water-supply  to  a  mansion-house,  better  drainage  of  the 
mansion-house,  rebuilding  the  stable,  and  building  an  agent's  house  and 
two  cottages ;  and  it  was  said  that  the  whole  of  the  expenditure  would 
have  been  authorised  even  without  the  Act,  as  to  which,  see  Donaldson  ▼. 
Donaldson,  3  Ch.  D.  743 ;  Re  Aldred's  Estate,  21  Ch.  D.  228 ;  Se  LyttmCt 
a,  E.y  W.  K.  1884,  p.  193.  But  compare  and  consider  Ee  Lord  Geranrt 
Settled  Entate,  [1893]  3  Ch.  252 ;  and  Ee  Montagu,  [1897]  1  Ch.  685,  on 
appeal,  [1897]  2  Ch.  8,  which  lays  down  that  there  is  no  genezal  joris- 
diotion  in  the  Court  to  authorise  trustees  of  settled  property  to  raise 
money  upon  mortgage  for  the  purpose  of  improving  it,  except  in  oases  of 
actual  salvage.     Mere  repairs  (as  distinguished  from  permanent  improve- 


Act,  even  though  trustees  are  authorised  to  pay  for  them  out  of  income: 
Clarke  v.  Thornton,  36  Ch.  D.  307 ;  followed  in  Ea  Lord  Stamford's  S.  Z, 
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land,  of  any  of  the  following  works,  or  of  any  works  for  any  of  the  45  &  46  Vict. 
following  purposes,  and  any  operation  incident  to  or  necessary  or         0^38. 
proper  in  the  execution  of  any  of  those  works,  or  necessary  or 
proper  for  carrying  into  effect  any  of  those  purposes,  or  for  securing 
the  full  benefit  of  any  of  those  works  or  purposes  (namely) : 

(i.)  Drainage,    including    the    straightening,    widening,    or 

deepening  of  drains,  streams,  and  watercourses : 
(ii.)  Irrigation;  warping: 
(iii.)  Drains,  pipes,  and  machinery  for  supply  and  distribution 

of  sewage  as  manure : 
(iy.)  Embanking  or  weiring  from  a  river  or  lake,  or  from  the 

sea,  or  a  tidal  water  (a) : 
(y.)  Groynes ;  sea  walls ;  defences  against  water : 
(yi.)  Lidosing ;  straightening  of  fences ;  re-division  t)f  fields : 
(yii.)  Bedamation ;  dry  warping : 

(yiii.)  Farm  roads ;  private  roads ;  roads  or  streets  in  villages  or 
towns: 
(ix.)  Clearing;  trenching;  planting: 

(x.)  Cottages  for  labourers,  farm-servants,  and  artizans,  em- 
ployed on  ihe  settled  land  or  not  {h) : 
(xi.)  Farmhouses,  offices,  and  out-buildings,  and  other  buildings 

for  farm  purposes : 
(xii.)  Saw-mills,  scutch-mills,  and  other  mills,  water-wheels, 
engine-houses,  and  kilns,  which  will  increase  the  value 
of  the  settled  land  for  agricultural  purposes  or  as  wood- 
land or  otherwise : 
(xiii.)  Beservoirs,  tanks,  conduits,  watercourses,  pipes,  wells, 
ponds,  shafts,  dams,  weirs,  sluices,  and  other  works  and 
machinery  for  supply  and  distribution  of  water  for  agri- 

56  L.  T.  484 ;  and  see  Vine  v.  Saleigh,  [1891]  2  Cb.  13.  As  to  extra 
expenditure  incidental  to  the  execution  of  a  scheme  for  improyements 
(water-supply),  but  not  included  in  the  contract,  see  Be  Bulwer  LytUm'e 
JFill,  38  Ch.  D.  20.  As  to  re-roofinff,  see  Be  Newton* t  S.  £.,  W.  N. 
1890,  p.  24 ;  Be  OaekeWe  8,  E.y  [1894]  1  Ch.  485.  Silos  were  held  not 
to  be  within  sect.  25  in  JS^  Broadwater  Estate,  33  W.  B.  738 ;  but  they 
are  mentioned  as  improvements  in  the  schedule  to  the  Agricultural  Hold- 
ings Act,  1883  (46  &  47  Vict.  o.  61^,  which  (beet.  29)  m  effect  extends 
sect.  25  of  the  S.  L.  A.  so  as  to  induae  such  improvements.  Be-drainin^ 
a  house  may  be  an  improvement  within  the  section :  Be  Barney,  [1894] 
3  Ch.  562;  Be  Thomae,  [1900]  1  Ch.  819.  See  further,  note  (g)  to 
sect.  21  (ii.),  supra,  p.  807 ;  and  sect.  30,  note  (a),  infra,  p.  817 ;  also  the 
note  to  S.  L.  Act,  1890  (App.  XI.),  s.  13. 

(a)  Be  Bethlehem  Hospital,  30  Ch.  D.  541. 

(b)  See  Be  Earl  of  Lisbume^e  S.  E.,  [1901]  W.  N.  91.  Working  class 
dwellings,  the  building  of  which  in  the  opinion  of  the  Court  is  not  in- 
jurious to  the  estate,  are  added  by  the  Housing  of  the  Working  Classes 
Aot,  1890,  s.  74.  See  the  S.  L.  Act,  1890  (App.  XI.,  infra),  s.  18,  and 
the  note  thereto. 
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45  &  46  Vict. 
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Approval  by 
Land  Oom- 
mJssionen  of 
Boheme  for 
improTement 
and  payment 
thereon  {d). 


cultural,    manufacturing,    or    other    purpoaes,    or    kr 
domestic  or  other  consumption  (a) : 

(xiv.)  Tramways;  railways;  canals;  docks: 

(xY.)  Jetties,  piers,  and  landing  places  on  rivers,  lakes,  the  sea, 
or  tidal  waters,  for  facilitating  transport  of  persons  and 
of  agricultural  stock  and  produce,  and  of  manure  and 
other  things  required  for  agricultural  purpoeee,  and  of 
minerals,  and  of  things  required  for  mining  purpoees : 

(xyi.)  Markets  and  market-places : 

(xyii.)  Streets,  roads,  paths,  squares,  gardens,  or  otiier  open 
spaces  for  the  use,  gratuitously  or  on  payment  of  the 
public  or  of  individuals,  or  for  dedication  to  the  public, 
tiie  same  being  necessary  or  proper  in  connexion  with 
the  conversion  of  land  into  building  land : 
(xviii.)  Sewers,  drains,  watercourses,  pipe-making,  fencing, 
paving,  brick-making,  tile-making,  and  other  wodcs 
necessary  or  proper  in  connexion  with  any  of  the  objeeCs 
aforesaid : 

(xix.)  Trial  pits  for  mines,  and  other  preliminary  works  neces- 
sary or  proper  in  connexion  with  developnient  of 
mines  {h) : 

(zx.)  Be-oonstruction,  enlargement,  or  improvement  of  any  of 
those  works  (c). 

26. — (1.)  Where  the  tenant  for  life  is  desirous  ihat  c&|ntal 
money  arising  under  this  Act  shall  be  applied  in  or  towards  jay- 
ment  for  an  improvement  authorised  by  this  Act,  he  may  submit 
for  approval  to  the  trustees  of  tiie  settlement,  or  to  the  Court  (e), 
as  the  case  may  require,  a  scheme  (/)  for  the  execution  of  the 
improvement,  showing  tiie  proposed  expenditure  thereon. 


(a)  OrweU  Park  EttaU,  [1894]  W.  N.  p.  136. 

{b)  See  Re  MundyU  8.  S.,  [1891]  1  Gh.  899. 

(c)  Regard  being  had  to  the  opening  words  of  the  weotion>  it  would 
seem  that  the  words  ** those  works'*  in  this  sub-seotion  reier  to  the 
works  indicated  in  the  section  generally,  and  not  only  to  those  mentiaaed 
in  sab-seot.  six.  And  see  Me  Calverley't  S.  £.,  [1904]  I  CSu  160,  at 
p.  156. 

{d)  This  section  is  not  retrospBotiye :  £e  KnatehbuW»  S.  £.^27  Gh.  D. 
349,  affirmed,  29  id.  688.  And  it  ma^  be  that  under  the  setUement  &e 
cost  of  improvements  within  the  section  cannot  be  thrown  upon  capital 
as  in  Se  Fartingttm^  [1902^  1  Ch.  711,  where  there  was  a  tnist  proTidhig> 
for  improvements  out  of  income,  and  the  interest  of  the  tenant  fat  )s§m 
was  subject  to  this  trust. 

(e)  S,g.,  where  the  money  is  in  Court,  and  though  thero  be  no  tnutees : 
Clarke  v.  Thornton,  85  Ch.  D.  307. 

(/)  A  scheme  cannot  safely  be  dispensed  with,  and  waafotmeriyoe— i- 
tial :  Be  Eotchkin's  8.  £.,  36  Ch.  D.  41 ;  and  expenditure  by  tenant  lor 
Hfe  without  a  scheme  could  not  be  recouped :  8.  C.  (see  8.  !<.  A.  1887, 
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(2.)  Where  the  capital  money  to  be  expended  is  in  the  hands  of  45  &  46  Vior. 

trustees,  then,  after  a  scheme  is  approved  by  them,  the  trustees         °] [ 

may  apply  that  money  in  or  towards  payment  for  the  whole  or  part 
of  any  work  or  operation  comprised  in  the  improvement  (a),  on — 
(i.)  A  certificate  of  the  Land  Commissioners  {b)  certifying  that 
the  work  or  operation,  or  some  specified  part  thereof,  haa 
been  properly  executed,  and  what  amount  is  properly 
payable  by  the  trustees  in  respect  thereof,  which  certificate 
shall  be  conclusive  in  favour  of  the  trustees  as  an  authority 
and  discharge  for  any  payment  made  by  them  in  pur- 
suance thereof ;  or  on 
(iL)  A  like  certificate  of  a  competent  engineer  or  able  practical 
surveyor  nominated  by  the  trustees  and  approved  by  the 
Commissioners,  or  by  the  Court,  which  certificate  shall  be 
conclusive  as  aforesaid  ;  or  on 
(iii.)  An  order  of  the  Court  directing  or  authorising  the  trustees 

to  so  apply  a  specified  portion  of  the  capital  money  (c). 
(3.)  Where  the  capital  money  to  be  expended  is  in  Court,  tiien, 
after  a  scheme  is  approved  by  the  Court,  the  Court  may,  if  it  thinks 
fit,  on  a  report  or  certificate  of  the  Commissioners,  or  of  a  com- 
petent engineer  or  able  practical  surveyor,  approved  by  the  Court, 
or  on  such  other  evidence  as  the  Court  thinks  sufficient,  make 
such  order  and  give  such  directions  as  it  thinks  fit  for  the  appli- 
cation of  that  money,  or  any  part  thereof,  in  or  towards  payment 
for  the  whole  or  part  of  any  work  or  operation  comprised  in  the 
improvement  (cQ. 

27.  The  tenant  for  life  may  join  or  concur  with  any  other  person  Oonourrenoe 
interested  in  executing  any  improvement  authorised  by  this  Act,  or  hi  improve- 
in  contributing  to  the  cost  thereof  (e). 

App.  DC.,  infra).  Bat  see  now  S.  L.  Act,  1890  (App.  XI.,  infra),  s.  16. 
yfhe^er  expoDses  of  improvements  on  land  since  sold  can  be  paid  ont  of 
capital  money,  qu. :  aee  £e  Motehkin*$  8,  £,,  ubi  supra.  See  also  £e 
Bultoer  LyttonU  mil,  38  Ch.  D.  20. 

(a)  As  to  payment  of  the  costs  of  the  preparation  and  carrying  oat  of 
the  Boheme,  see  Re  Lord  Stamford*i  S.  B.,  43  Ch.  D.  84. 

(b)  Now  the  Board  of  Agricnltare :  52  &  53  Vict.  o.  30. 

(£)  A  prospeotiye  order  will  not  be  made:  Se  MiUardU  S,  J?.,  [1893] 
3  Gh,  116.  But  it  was  held  in  Re  Duke  ofNmfoWs  Parliamentary  Estaiee, 
[1900]  1  Ch.  461,  that  the  trostees  may  approve  a  scheme  submitted  to 
them  before  they  have  capital  monies  in  their  hands,  and  recoup  the 
tenant  for  life  out  of  such  monies  subsequently  arismg  the  cost  of  carry- 
ing out  the  scheme.  And  see  Re  Marquit  of  Bristol* s  S,  B.,  [1893]  3  (jh. 
161.  The  order  is  not  a  matter  of  course  where  the  trustees  have 
apxnroved  the  scheme :  the  Court  must  be  satistied  that  the  scheme  is  a 
proper  one :  Re  Keek's  Settlement,  [1904]  2  Ch.  22. 

(d)  See  note  (a),  supra. 

(e)  See  Re  Orwell  Bark  Estate,  [1894]  W.  N.  p.  135,  where  the  tenant 
for  Ufe,  with  the  approval  of  the  Court,  joined  with  a  water  company  in 
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45  &  46  Vict.       28. — (1.)  The  tenant  for  life  and  each  of  his  succ^sors  in  title 

^'  ^^'         having,  under  the  settlement,  a  limited  estate  or  interest  only  in 

Obligation  on  ^^  settled  land,  shall,  during  such  period,  if  any,  as  the  Land 

t^pant  for  life  Commiseioners  by  certificate  in  any  case  prescribe,  Tnaintain,  and 

to  nuSntain"*  ^P*"^>  *^  ^  ^^'^  expense,  every  improvement  executed  under  the 

inmue,  &c.(a).  foregoing  provisions  of  this  Act,  and  where  a  building  or  work  in 

its  nature  insurable  against  damage  by  fire  is  comprised  in  the 

improvement,  shall  insure  and  keep  insured  the  same,  at  his  own 

expense,  in  such  amount,  if  any,  as  the  Commissioners  by  certificate 

in  any  case  prescribe. 

(2.)  The  tenant  for  life,  or  any  of  his  successors  as  aforesaid, 
shall  not  cut  down  or  knowingly  permit  to  be  cut  down,  except  in 
proper  thinning,  any  trees  planted  as  an  improvement  under  the 
foregoing  provisions  of  this  Act 

(3.)  The  tenant  for  life,  and  each  of  his  successors  as  aforesaid, 
shall  from  time  to  time,  if  required  by  the  Commissioners,  on  or 
without  the  suggestion  of  any  person  having,  under  the  settlement, 
any  estate  or  interest  in  the  settled  land  in  possession,  remainder, 
or  otherwise,  report  to  the  Commissioners  the  state  of  every 
improvement  executed  imder  this  Act,  and  the  fact  and  particulan 
of  fire  insurance,  if  any. 

(4.)  The  Comnussioners  may  vary  any  certificate  made  by  them 
under  this  section,  in  such  manner  or  to  such  extent  as  circum- 
stances appear  to  them  to  require,  but  not  so  as  to  increase  the 
liabilities  of  the  tenant  for  life,  or  any  of  his  successors  as  afore- 
said. 

(5.)  If  the  tenant  for  life,  or  any  of  his  successors  as  aforesaid, 
fails  in  any  respect  to  comply  with  the  requisitions  of  this  section, 
or  does  any  act  in  contravention  thereof,  any  person  having,  under 
the  settlement,  any  estate  or  interest  in  the  settled  land  in  posses- 
sion, remainder,  or  reversion,  shall  have  a  right  of  action,  in 
respect  of  that  default  or  act,  against  the  tenant  for  life ;  and  the 
estate  of  the  tenant  for  life,  after  his  death,  shall  be  liable  to  make 
good  to  the  persons  entitled  tmder  the  settlement  any  damages 
occasioned  by  that  default  or  act. 


Executio7i  and  Repair  of  ImprovemenU. 
20.  The  tenant  for  life,  and  each  of  his  successors  in  title  having, 


Exseution  and 

Repair  of 
ImprovemenU, 

Protection  as    ^ii^der  the  settlement,  a  limited  estate  or  interest  only  in  the  settled 
regards  waste  land,  and  all  persons   employed  by  or  under  contract  with  the 


a  scheme  for  sappl jing  water  to  the  estate,  and  the  trustees  were  autho- 
rised to  apply  capital  monies  in  taking  folly-paid  shares  in  the  oomptny. 
(a)  See  B.  L.  A.  1887,  s.  2 ;  App.  IX.,  infra. 
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tenant  for  life,  or  any  such  successor,  may  from  time  to  time  enter  45  &  46  Vict. 
on  the  settled  land,  and,  without  impeachment  of  waste  by  any         o^^38. 
remainderman  or  reversioner,  thereon  execute  any  improvement  ^^  execution 
authorised  by  this  Act,  or  inspect,  maintain,  and  repair  the  same,  and  repair  of 
and,  for  the  purposes  thereof,  on  the  settled  land,  do,  make,  and  "°P^^®' 
use  all  acts,  works,  and  conveniences  proper  for  the  execution, 
maintenance,  repair,  and  use  thereof,  and  get  and  work  freestone, 
limestone,  clay,  sand^and  other  substances,  and  make  tramways 
and  other  ways,  and  burn  and  make  bricks,  tiles,  and  other  things, 
and  cut  down  and  use  timber  and  other  trees  not  planted  or  left 
standing  for  shelter  or  ornament. 

Improvement  of  Land  Act^  1864.  Improtmnent 

80.  The  enumeration  of  improvements  contained  in  section  nine   ^-^  i^^^*' 
of  the  Improvement  of  Land  Act,  1864,  is  hereby  extended  so  as  Extenaon  of 
to  comprise,  subject  and  according  to  the  provisions  of  that  Act,  27  &  28  Vict, 
but  only  as  regards  applications  made  to  the  Land  Comnussioners  <'•  11*>  ».  9, 
after  the  commencement  of  this  Act,  all  improvements  autiiorised 
by  this  Act  (a). 

VUJL. — OONTEACTS.  00NTBA.0T8. 

31. — (1.)  A  tenant  for  life —  Power  for 

(i.)  May  contract  (6)   to  make  any  sale,  exchange,  partition,  tenant  for  life 
mortgage,  or  charge;  and  ^^"^ 

(ii.)  May  vary  or  rescmd,  with  or  without  consideration,  the 
contract,  in  the  like  cases  and  manner  in  which,  if  he 
were  absolute  owner  of  the  settled  land,  he  might  law- 
fully vary  or  rescind  the  same,  but  so  that  the  contract 
as  varied  be  in  conformity  with  this  Act ;  and  any  such 
consideration,  if  paid  in  money,  shall  be  capital  money 
arising  under  this  Act ;  and 

(iii.)  May  contract  to  make  any  lease ;  and  in  making  the  lease 
may  vary  the  terms,  with  or  without  consideration,  but 
so  that  the  lease  be  in  conformity  with  this  Act ;  and 

(iv.)  May  accept  a  surrender  of  a  contract  for  a  lease,  in  like 
manner  and  on  the  like  terms  in  and  on  which  he  might 

(a)  The  section  merely  enlarges  the  number  of  improvements  which 
can  be  made  under  the  Improvement  of  Land  Act,  ISQi,  per  Lindley,  L.  J., 
J&f  £arl  of  Strafford  and  Maples,  [1896]  1  Ch.  235.  Qy.  whether  improve- 
ments within  that  Act  can  be  paid  for  under  the  S.  L.  Act,  unless  they 
are  within  sect.  25,  mpra,  lU  Ntwton'a  S,  £.,  W.  N.  1889,  p.  201 ;  on 
appeal,  W.  N.  1890,  p.  24. 

\b)  As  to  the  distinction  in  the  Act  between  the  contract  and  the  sale, 
see  Duke  of  Marlborough  v.  Sartorit,  82  Oh.  D.  616 ;  tdd  quare, 

D.— C.P.  52 
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45a;46ViOT. 
0.38. 


aooept  a  ranender  of  a  lease;  and  thereupon  may  make 
a  new  or  other  oontract,  or  new  or  oiher  contractB,  lor  or 
relatiTe  to  a  lease  or  leasee,  in  like  manner  and  on  the 
like  twms  in  and  on  which  he  might  make  a  new  or 
other  lease,  or  new  or  other  leases,  where  a  lease  had  been 
granted;  and 
(▼.)  May  enter  into  a  contract  for  or  relating  to  the  eoceciitiaii  of 
any  improvement  anthorised  by  this  Act,  and  may  Tary 
or  rescind  the  same ;  and 
(vi.)  May,  in  any  other  case  enter  into  a  contract  to  do  any  act 
for  carrying  into  effect  any  of  tiie  purposes  of  this  Ae^ 
and  may  vary  or  rescind  the  same. 
(2.)  Every  contract  shall  be  binding  on  and  shall  enure  for  the 
benefit  of  the  settled  land,  and  shall  be  enforceable  against  and  hj 
every  successor  in  title  for  the  time  being  of  the  tenant  for  life,  and 
may  be  carried  into  effect  by  any  such  successor  (a) ;  but  so  that  ft 
may  be  varied  or  rescinded  by  any  sudi  successor,  in  the  like  ease 
and  manner,  if  any,  as  if  it  had  been  made  by  himself. 

(3.)  The  Court  may,  on  the  application  of  tiie  tenant  for  life,  or 
of  any  such  successor,  or  of  any  person  interested  in  any  contect, 
give  directions  respecting  ihe  enforcing,  carrying  into  effect, 
varying,  or  rescinding  thereof  {b), 

(4.)  Any  preliminary  contract  under  this  Act  for  or  relating  to  a 
lease  shall  not  form  part  of  the  title  or  evidence  of  the  title  of  any 
person  to  the  lease,  or  to  the  benefit  thereof  (c). 


inaoRLLi.-  IX.— -MiscBLLANBOus  F&ovisioirs. 

FROviBzoirs.         ^^"  ^^^r®*  under  an  Act  incorporating  or  applying,  wholly  or 

in  part,  the  Lands  Clauses  Consolidation  Acts,  1845,  1860,  and 

AppUcationof  igeg,  or  under  the  Settled  Estates  Act,  1877  (<Q,  or  under  any  other 
Obnrt  under     ^^^y  public,  local,  personal,  or  private,  money  is  at  ihe  conunence- 

(a)  See  sect.  12,  supra,  p.  802,  and  note  (d).  As  to  the  power  of  a 
tenant  for  life  to  oomplete  a  predeoessor's  contract,  see  S.  L.  Aet,  1890 
(App.  XI.,  i^fra),  a.  6.  By  sect  12  of  Ihat  Act  inorisioa  is  made 
enabling  dealings  as  between  the  tenant  for  life  and  the  estate. 

{b)  Upon  an  application  under  this  snb-aection  nothing  can  be  decided 
as  against  persons  not  parties  to  the  contract:  Se  The  AiUskay  S,  E^ 
W.  N.  1893,  p.  140. 

{e)  Sect.  4  of  the  Cony.  Act,  1882  (App.  Y.,  mpra)^  seems  also  to 
extend  to  this  case. 

(</)  In  JJtf  Arahin'a  Trusts,  W.  N.  1885,  p.  90,  Kay,  J.,  required  the 
separate  examination  of  a  married  woman  to  be  taken  on  a  petition  uods- 
the  S.  E.  Act,  1877 :  see,  however,  Rg  Ward's  S.  E.,  W.  N.  1895,  41. 
As  to  oases  within  the  M.  W.  P.  Act,  1882^  see  EiddsllT,  Errmfft9n,  26 
Ch.  D.  220.  ^^ 
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ment  of  this  Act  in  Court,  or  is  afterwards  paid  into  Court,  and  is  45  &  46  Vior. 
liable  to  be  laid  out  in  the  purchase  of  land  to  be  made  subject  to         0^38. 
a  settlement,  then,  in  addition  to  any  mode  of  dealing  therewith  Lands  Claiues 
authorised  by  the  Act  under  which  the  money  is  in  Court,  that  and  other 
money  may  be  invested  or  applied  as  capital  money  arising  under  ^^^' 
this  Act,  on  the  like  terms,  if  any,  respecting  costs  and  other  things,  ^  jg      *^* 
as  nearly  as  circumstances  admit,  and  (notwithstanding  anything  2*3  &  24  Viot. 
in  this  Act)  according  to  ike  same  procedure,  as  if  the  modes  of  «•  106. 
investment  or  application  authorised  by  this  Act  were  authorised  ^  ,  g 
by  the  Act  under  which  the  money  is  in  Court  (o).  40  &'4i  Viot. 

88.  Where,  imder  a  settlement,  money  is   in   the   hands  of  ^'  1^- 
trustees,  and  is  liable  to  be  laid  out  (6)  in  the  purchase  of  land  to  be  AppUcationof 
made  subject  to  the  settlement,  then,  in  addition  to  such  powers  of  hands  of  trns- 
dealing  therewith  as  the  trustees  have  independently  of  this  Act,  tees  under 
they  may,  at  the  option  of  the  tenant  for  life,  invest  or  apply  the  ^JJ®"    ^ 
same  as  capital  money  arising  under  this  Act  (c). 

84.  Where  capital  money  ansing  under  fchis  Act  is  purchase-  Application  of 
money  paid  in  respect  of  a  lease  for  years,  or  life,  or  years  deter-  Jiojjoy  paid 
minable  on  life,  or  in  respect  of  any  other  estate  or  interest  in  land    ^^  ®**®  ^' 
lees  than  the  fee  simple,  or  in  respect  of  a  reversion  dependent  on 
any  such  lease,  estate,  or  interest,  the  trustees  of  the  settlement  or 
the  Court,  as  the  case  may  be,  and  in  the  case  of  the  Court  on  the 
application  of  any  party  interested  in  that  money,  may,  notwith- 
standing anything  in  this  Act,  require  and  cause  ihe  same  to  be 

(a)  Money  in  Court  under  any  of  the  Acts  referred  to  may  be  paid  out 
to  trustees.  See  sect.  21  (ix.),  p.  809,  aupra,  and  cases  cited  in  note  («), 
and  S.  L.  Act,  1890  (A^p.  iCI.,  tn/ra),  s.  14.  The  costs  of  auy  inyestment 
of  such  money  should,  it  seems,  be  paid  by  the  company  or  body  by  whom 
it  was  paid  in :  Be  Hanbury^s  Trusts,  W.  N.  1883,  p.  116 ;  31  W.  R.  784 ; 
Jie  Harrop't  Trusts^  24  Ch.  D.  717.  Purchase-moneys  paid  into  Court 
under  the  Lands  Clauses  Act  of  land  belonging  to  a  charity  have  been 
held  to  be  within  this  section:  Re  Byron's  Charity^  23  Ch.  D.  171 ;  see 
also  Be  Bethlehem  and  Bridewell  Hospitals,  30  Ch.  D.  541 ;  and  Ex  parte 
Viear  of  Castle  Bytham,  [1895]  1  Ch.  348,  where  the  land  taken  belonged 
to  an  ecclesiastical  corporation  sole. 

{b)  See  as  to  these  words  and  the  construction  of  the  section,  Be  HilVs 
S.  B.f  [1896]  1  Ch.  962,  where  trustees  were  empowered  to  invest  money, 
at  the  request  of  the  tenant  for  life,  in  the  purchase  of  particular  land 
only ;  and  Be  SoUau's  Trusts,  [1898]  2  Ch.  629,  where  trustees  had  a 
power  of  investing  moneys  in  theu:  hands  in  the  purchase  of  land,  it  being 
held  that  the  section  applied  to  both  cases. 

{c)  Although  it  has  not  arisen  from  the  sale  of  land :  Be  Mackenzie's 
Trusts,  23  Ch.  D.  760;  Be  Mundy's  S,  J?.,  [1891]  1  Ch.  399;  Be  Byng's 
S,  E.,  [1892]  2  Ch.  219.  See,  too,  Clarke  v.  Thornton,  36  Ch.  D.  307 ; 
Be  Tennant,  40  Ch.  D.  594,  and  cases  cited  in  note  {b)  to  sect.  21,  p.  807, 
supra.  The  section  gives  the  tenant  for  life  anoption  to  direct  how  the 
money  shall  be  invested  or  applied :  Be  Gee,  w.  N.  1895,  90.  Li  Be 
Tesseyman's  8,  E.,  W.  N.  1897,  168,  there  being  no  tenant  for  life  to 
exercise  the  option,  the  Court  directed  the  application  of  the  money. 

52(2) 


Digitized  by 


Google 


820 


APPENDIX  Vn, 


45  &  46  Vict. 
0.38. 


Catting  and 
Bale  of  timber, 
uuipart  of 
proceeds  to  be 
set  aside. 


Prooeedin|[8 
for  protection 
or  recovery  of 
land  settled  or 
claimed  as 
settled. 


Heirlooms. 


laid  out,  invested,  aooumulated,  and  paid  in  such  maimer  as,  in  tiie 
judgment  of  the  trustees  or  of  the  Court,  as  the  case  may  be,  will 
give  to  the  parties  interests  in  that  money  the  like  benefit  there- 
from as  they  might  lawfully  have  had  from  the  lease,  estate, 
interest,  or  reversion  in  respect  whereof  the  money  was  paid,  or  as 
near  thereto  as  may  be  (a). 

86. — (1.)  Where  a  tenant  for  life  is  impeachable  for  waste  in 
respect  of  timber,  and  there  is  on  the  settled  land  timber  ripe  and 
fit  for  cutting,  the  tenant  for  life,  on  obtaining  the  consent  of  the 
trustees  of  the  settlement,  or  an  order  of  the  Court,  may  cut  and  sell 
that  timber,  or  any  part  thereof. 

(2.)  Three  fourth  parts  of  the  net  proceeds  of  the  sale  shall  be  set 
aside  as  and  be  capital  money  arising  under  this  Act,  and  the  other 
fourth  part  shall  go  as  rents  and  profits  (6). 

86.  The  Coturt  may,  if  it  thinks  fit,  approve  of  any  action, 
defence,  petition  to  Parliament,  parliamentary  opposition,  or  otiter 
proceeding  taken  or  proposed  to  be  taken  for  protection  of  settled 
land,  or  of  any  action  or  proceeding  taken  or  proposed  to  be  taken 
for  recovery  of  land  being  or  alleged  to  be  subject  to  a  settLonent, 
and  may  direct  that  any  costs,  charges,  or  expenses  incurred  or  to 
be  incurred  in  relation  thereto,  or  any  part  thereof,  be  paid  out  of 
property  subject  to  the  settlement  (c). 

87. — (1.)  Where  personal  chattels  are  settled  on  trust  so  as  to 
devolve  with  land  until  a  tenant  in  tail  by  purchase  is  bom  or 
attains  the  age  of  twenty-one  years,  or  so  as  otherwise  to  vest  in 
some  person  becoming  entitled  to  an  estate  of  freehold  of  inherit- 
ance in  the  land,  a  tenant  for  life  of  the  land  may  sell  the  chattels 
or  any  of  them. 


(a)  See  Cottrell  v.  CottreU,  28  Ch.  D.  629  ;  JJ*  GriffitkU  WiU,  49  L.  T. 
161 ;  A»kew  v.  JFoodhead,  14  Ch.  D.  27 ;  and  as  to  renewable  leaeehokli, 
£e  Barber's  8.  E.,  18  Ch.  D.  624 ;  Be  Lord  Eanetagh't  Will,  26  Ch.  D.  590; 
as  to  revendons,  Be  SebriuhtU  8.  E,,  33  Ch.  D.  429,  440 ;  as  to  giDoad 
rent*.  Re  Bowyer'i  8.  E,,  W.  N.  1892,  p.  48.  This  section  does  not  ^ipflj 
to  chattels  nrhich  are  sold  under  sect.  37 :  Be  IHtke  of  MariiontfA*t 
Settlement,  30  Ch.  D.  at  p.  133. 

(b)  Be  Duke  of  Netceattle'e  Settlement,  W.  N.  1883,  p.  99.  Bat  wbov 
the  tenant  for  Hf e  had  power  to  cut  and  sell  timber  and  apply  the  pro- 
ceeds to  his  own  use,  it  was  held  that  on  a  sale  of  the  estate  and  growing 
timber,  the  am,ount  of  the  valnation  of  the  timber  was  capital  moiKf 
payable  to  the  trustees  under  sect.  21  of  this  Act :  Bs  LleveUm,  37  Ou  D. 
317. 

(c)  Proceedings  to  establish  a  daim  to  a  peerage  (the  result  being  also 
to  recover  estates)  have  been  held  to  be  within  this  section :  Be  Earl  ^ 
AyUhford'i  8.  E.,  32  Ch.  D.  162.  See  also  Be  Jonee,  31  W.  R.  399 ;  Staih 
ford  V.  BoberU,  52  L.  J.  Ch.  50 ;  J2*  Ormrod's  S,  E.,  [1892]  2  Ch.  318, 
where  it  was  said  that  independentlv  of  this  section  the  l>>ort  had,  imder 
its  general  jorisdiotion,  power  to  allow  costs  of  parliamentary  oppoaitioii 
out  of  capital  money. 
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(2.)  The  money  arismg  by  the  sale  shall  be  capital  money  45  &  46  Vicr^ 
arising  nnder  this  Act,  and  shall  be  paid,  invested,  or  applied  and  ^'  38. 
otherwise  dealt  with  in  like  manner  in  all  respects  as  by  this  Act 
directed  with  respect  to  other  capital  money  arising  imder  this  Act, 
or  may  be  inyeeted  in  the  purchase  of  other  chattels,  of  the  same  or 
any  other  nature,  which,  when  purchased,  shall  be  settled  and  held 
on  the  same  trusts,  and  shall  devolye  in  the  same  manner  as  the 
chattels  sold  (a). 

(3.)  A  sale  or  purchase  of  chattels  under  this  section  shall  not  be 
made  without  an  order  of  the  Court  (6). 

X. — TbTTSTEES.  TBU8TBE8. 

88.— (1.)  If  at  any  time  there  are  no  trustees  of  a  settlement  Appointment 
within  the  definition  (c)  in  this  Act,  or  where  in  any  other  case  it  of  trustees  by 
is  expedient,  for  purposes  of  this  Act,  that  new  trustees  of  a  settle- 
ment  be  appointed,  the  Court  may,  if  it  thinks  fit,  on  the  applica- 
tion of  the  tenant  for  life,  or  of  any  other  person  haying,  under  the 
settlement,  an  estate  or  interest  in  the  settled  land,  in  possession, 
remainder,  or  otherwise,  or,  in  the  case  of  an  infant,  of  his  testa- 
mentary or  other  guardian,  or  next  friend,  appoint  fit  persons  to  be 
trustees  under  the  settlement  for  purposes  of  this  Act  {d), 

(a)  See  lU  Duke  of  Marlborough's  Settlement,  30  Ch.  D.  127  ;  32  «?.  1 ; 
i&f  Eoughton  Estate,  30  Cb.  D.  102  ;  Se  Earl  of  Radnor' »  Will  Trusts,  45 
Ch.  D.  402 :  Re  Lord  Stafford's  Settlement  and  Will,  [1904J  2  Ch.  72.  It 
seems  that  heirlooms  settled  so  as  to  devolve  with  a  dignity  may  be  sold 
nndPT  this  section :  Re  Sir  7.  R.  Camae*s  WtU,  30  Ch.  D.  136.  In  Re 
Brown's  Will,  27  Ch.  D.  179,  it  was  held  that  leave  for  sale  of  a  mansion- 
house  containing  heirlooms  ought  not  to  be  granted  without  some  direction 
as  to  the  disposal  of  the  heirlooms,  and  they  were  ordered  to  be  sold  with 
liberty  for  the  tenant  for  life  to  bid  at  uie  sale.  See  also  Browne  y. 
Collins,  W.  N.  1890,  p.  78 ;  62  L.  T.  566.  Sale  of  heirlooms  was  refused 
in  Re  Beaumont,  58  L.  T.  916.  A  trustee  with  power  of  sale  of  land  is 
trustee  for  purposes  of  this  section  :  Constable  y.  Constable,  32  Ch.  D.  233. 
Where  tiie  proceeds  of  the  sale  of  heirlooms  are  invested  in  land,  such 
land  is  not  subject  to  the  charges  affecting  the  settled  land  at  the  time  of 
the  sale :  Re  Duke  of  Marlborough,  ^.,  [1897]  1  Ch.  712.  In  Re  Countess 
WaMegrave,  W.  N.  1899,  p.  240,  a  portion  of  the  proceeds  of  sale  of 
certain  heirlooms  was  allowed  to  be  applied  in  the  repair  and  renovation 
of  other  unsold  heirlooms. 

(b)  There  is  no  jurisdiction  to  make  an  order  ex  post  facto;  but  where 
chattels  had  been  sold  advantagpeously  without  an  order,  the  Court  pro- 
tected the  trustees  by  directing  them  not  to  take  steps  to  recover  the 
chattels :  Re  Ames,  [1893]  2  Ch.  479.  Leave  to  sell  the  celebrated  Hope 
diamond  was  refused  in  Re  Hope,  [1899]  2  Ch.  679,  where  the  principles 
on  which  the  discretion  of  the  Court  nnder  sub-sect.  (3)  is  exercised  are 
discussed. 

{c)  See  sect.  2  (8),  and  notes  thereto,  p.  795,  mpra;  and  S.  L.  Act, 
1890  (App.  XI.,  infra),  s.  16. 

(d)  Neither  the  tenant  for  life,  nor  a  person  who  m^  become  tenant 
for  life,  will  be  appointed :  Re  Harrop's  Trusts,  24  Ch.  D.  717,  719  ;  nor 
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(2.)  The  persons  so  appointed,  and  the  surviyors  and  survivor  of 
them,  while  continuing  to  be  trustees  or  tmstee,  and,  luitil  ihe 
appointment  of  new  trustees,  the  personal  representatives  or  repre- 
sentative, for  the  time  being  of  the  last  surviving  or  continuing 
trustee,  shall  for  purposes  of  this  Act  become  and  be  the  trustees  or 
trustee  of  the  settlement  (a). 

89. — (1.)  Notwithstanding  anything  in  this  Act,  capital  money 
arising  under  this  Act  shall  not  be  paid  to  fewer  than  two  persons 
as  trustees  of  a  settlement,  unless  ihe  settlement  authorises  t]ie 
receipt  of  capital  trust  money  of  the  settlement  by  one  trustee  {by, 

(2.)  Subject  thereto,  the  provisions  of  this  Act  referring  to  the 
trustees  of  a  settlement  apply  to  the  surviving  or  continuing  trustees 
or  trustee  of  the  settlement  for  the  time  being. 

40.  The  receipt  in  writing  of  the  trustees  of  a  settlement,  or 
where  one  trustee  is  empowered  to  act,  of  one  trustee,  or  of  the 
personal  representatives  or  representative  of  the  last  surviving  or 
continuing  trustee,  for  any  money  or  securities,  paid  or  transferred 
to  the  trustees,  trustee,  representatives,  or  representative,  as  the 
case  may  be,  effectually  discharges  the  payer  or  transferor  ttere- 
from,  and  from  being  bound  to  see  to  the  application  or  being 
answerable  for  any  loss  or  misapplication  thereof,  and,  in  case  of  a 
mortgagee  or  other  person  advancing  money,  from  being  concerned 


as  a  rule,  the  solicitor  of  the  tenant  for  life,  Jie  KempU  5.  ^.,  tJ.  485 ; 
Re  Spencer's  S.  £.j  [1903]  1  Gh.  75 ;  nor  in  general  two  persons  who  sre 
near  relatives  to  each  other,  £e  Knowles*  S.  -B.,  27  Ch.  D.  707 ;  see,  how- 
ever, Be  Welh,  48  L.  T.  859.  In  Re  Morgan,  24  Oh.  D.  114,  the  trustees 
of  the  will  creating  the  settlement  were  appointed.  But  there  is  no  rule 
of  practice  that  the  trustees  of  the  will  ought  to  be  appointed :  Re  Nickolae 
and  S,  L.  Act,  1882,  W.  N.  1894,  p.  165.  Colonial  trustees  were  appointed 
in  Re  Simpson,  [1897]  1  Ch.  256,  where  there  was  an  infant  co-owner 
domiciled  in  Australia.  In  exceptional  cases  a  beneficiary  may  be 
appointed:  Tempfstv.  Oamoya,  W.  N.  1888,  p.  17;  58  L.  T.  202.  In 
Re  JTriffht^t  Trutts,  24  Ch.  D.  662,  trustees  were  appointed  in  order  that 
a  fund  in  Court  might  be  paid  out  to  them.  In  Re  WUcoek,  34  Oh.  X). 
508,  a  trustee  was  appoiated  under  this  section  in  place  of  a  retiring* 
trustee.  Trustees  appointed  under  this  section  have  the  power  to  giTe 
receipts  under  sect.  40 :  Cookee  v.  Cooket,  34  Ch.  D.  498.  In  cases  within 
sect.  60  (tn/ra)  it  is  not  necessary  to  appoint  trustees  under  sect.  38 :  J2# 
Dudley,  35  Ch.  D.  338.  As  to  stamp  on  the  order,  see  Re  Puter,  W.  N. 
1889,  p.  69 ;  Re  Kennaway,  ib.  70.  The  amplication  should  be  by  snm- 
mons  in  Chambers ;  see  Settied  Land  Act  Kules.  The  summons  should 
be  entitled  in  the  matter  of  the  estates  setUed  and  the  Act :  Re  Parry ^ 
W.  N.  1884,  p.  43.  An  iojunction  may  be  granted  to  restrain  the  tenant 
for  life  from  selling  until  trustees  have  been  properly  appointed  for  pur- 
poses of  the  Act :   Wheelwright  v.  Walker,  23  Ch.  D.  752. 

(a)  The  provisions  with  reference  to  the  appointment  of  new  tmsteeet 
contained  m  the  Trustee  Act,  1893  (App.  XV.,  ir^fra),  apply  to  trustees 
for  the  purposes  of  the  Settied  Land  Acts.  See  sect.  47  of  the  Trustee 
Act,  1893. 

{b)  See  Re  Oamett^Orme^  Hargreavee'  Contract,  25  Ch.  D.  595. 
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to  see  that  any  money  advanced  by  him  is  wanted  for  any  purpose  45  &  46  Viot. 
of  this  Act,  or  that  no  more  than  is  wanted  is  raised  (a).  o.  38. 

41.  Each  person  who  is  for  the  time  being  trustee  of  a  settlement  IVoteotion  of 
is  answerable  for  what  he  actually  receives  only,  notwithstanding  ?»oh  trustee 
his  signing  any  receipt  for  conformity,  and  in  respect  of  his  own  "'"*^^»"'"y* 
acts,  receipts,  and  defaults  only,  and  is  not  answeroble  in  respect  of 

those  of  any  other  trustee,  or  of  any  banker,  broker,  or  other 
person,  or  for  the  insufficiency  or  deficiency  of  any  securities,  or  for 
any  loss  not  happening  through  his  own  wilful  default. 

42.  The  trustees  of  a  settlement,  or  any  of  them,  are  not  liable  Protection  of 
for  giving  any  consent,  or  for  not  making,  bringing,  taking,  or  *""*®®* 
doing  any  such  application,  action,  proceeding,  or  thing,  as  they 

might  make,  bring,  take,  or  do  {b) ;  and  in  case  of  purchase  of  land 
with  capital  money  arising  under  this  Act,  or  of  an  exchange,  parti- 
tion, or  lease,  are  not  liable  for  adopting  any  contract  made  by  the 
tenant  for  life,  or  boimd  to  inquire  as  to  the  propriety  of  the  pur- 
chase, exchange,  partition  or  lease,  or  answerable  as  regards  any 
price,  consideration,  or  fine,  and  are  not  liable  to  see  to  or  answer- 
able for  the  investigation  of  the  title,  or  answerable  for  a  conveyance 
of  land,  if  the  conveyance  purports  to  convey  the  land  in  the  proper 
mode,  or  liable  in  respect  of  purchase-money  paid  by  them  by 
direction  of  the  tenant  for  life  to  any  person  joining  in  tiie  convey- 
ance as  a  conveying  party,  or  as  giving  a  receipt  for  the  purchase- 
money,  or  in  any  other  character,  or  in  respect  of  any  other  money 
paid  by  them  by  direction  of  the  tenant  for  life,  on  the  purchase, 
exchange,  partition,  or  lease  (c). 

48.  The  trustees  of  a  settlement  may  reimburse  themselves  or  Trustees'  le- 
pay  and  discharge  out  of  the  trust  property  all  expenses  properly  "nbursement. 
incurred  by  them. 

(a)  This  section  applies  to  trustees  appointed  under  sect.  38  (stmble) : 
Cooksi  T.  Cookes,  34  Ch.  D.  498 ;  ffatten  y.  MusteUy  38  Ch.  D.  342.  See 
also  FyM  v.  Fhiliipt,  W.  N.  1895,  8. 

(b)  Compare  sect.  44. 

(e)  As  to  the  duties  of  the  trustees,  see  the  remarks  of  Pearson,  J.,  in 
Wheelwright  v.  Walker ,  23  Ch.  D.  752,  761,  aud  of  Kay,  J.,  in  Batten  v. 
Btiuell,  38  Ch.  D.  334.  Trustees  bhould  hold  an  even  hand  as  between 
remaindermen  and  tenant  for  life,  and  will  not,  as  a  rule,  be  beard  in 
Bopport  of  an  application  to  the  Court  by  the  tenant  for  life  desiring  to 
exerdBe  some  power  under  the  Acts :  Re  EotchkieCs  8,  £,,  35  Ch.  D.  41. 
In  £e  Broadwater  Eetate,  53  L.  T.  N.  S.  745,  where  the  tenant  for  life 
appealed  from  the  refusal  of  an  application  for  an  order  directing  the 
trustees  to  lay  out  capital  moneys,  and  the  trustees,  to  save  the  expense 
of  being  separately  represented  upon  the  appeal,  appeared  by  the  same 
counsel  as  tlie  tenant  for  life,  thev  were  not  allowed  their  costs  of  the 
appeal  out  of  the  estate.  It  should  be  observed  that  the  latter  part  of 
the  section  applies  only  to  a  purchase,  exchange,  partition,  or  lease.  See 
R$  Sothmn,  [1901]  2  Oh.  790 ;  [1902]  2  Ch.  576. 
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44*  If  at  any  time  a  difference  aiisee  between  a  tenant  for  lifo 
and  the  trustees  of  the  settlement  respecting  ihe  exerdse  of  any  of 
tiie  powers  of  this  Act,  or  respecting  any  matter  relating  tIiefeto» 
the  Court  may,  on  the  application  of  either  party,  give  such  direc- 
tions respecting  the  matter  in  difference,  and  respecting  the  costs  of 
the  application,  as  the  Court  thinks  fit  (a). 

46.— (1.)  A  tenant  for  life,  when  intending  to  make  a  sale, 
exchange,  partition,  lease,  mortgage,  or  charge,  shall  give  notice  of 
his  intention  in  that  behalf  to  each  of  the  trustees  of  the  settle- 
ment (6),  by  posting  registered  letters,  containing  the  notice, 
addressed  to  the  trustees,  severally,  each  at  his  usual  or  last  known 
place  of  abode  in  the  United  Kingdom,  and  shall  give  like  notice 
to  the  solicitor  for  the  trustees,  if  any  such  solicitor  is  known  to  tiie 
tenant  for  life,  by  posting  a  registered  letter  containing  tbe  notice, 
addressed  to  the  solicitor  at  his  place  of  business  in  the  United 
Kingdom,  every  letter  under  this  section  being  posted  not  less  than 
one  month  before  the  making  by  the  tenant  for  life  of  the  ssle, 
exchange,  partition,  lease,  mortgage,  or  charge,  or  of  a  contract  for 
the  same  (c). 

(2.)  Provided  that  at  the  date  of  notice  given  the  number  d 
trustees  shall  not  be  less  than  two,  unless  a  contrary  intention  is 
expressed  in  the  settlement  {d). 

(3.)  A  person  dealing  in  good  faith  with  the  tenant  for  life  is 
not  concerned  to  inquire  respecting  the  giving  of  any  such  notice  as 
is  required  by  this  section  (e). 

(a)  Am  to  the  duty  of  the  tmsteee  of  a  settlement  to  take  proceedings 
under  this  section,  see  Wheelwright  v.  Waiker,  23  Oh.  D.  752,  762 ;  bat 
see  also  sect.  42,  eupra. 

(b)  The  Court  wUl  restrain  the  tenant  for  life  from  selling,  while  then 
are  no  trustees  in  existence :  Wheelwright  y.  Walker,  23  Ch.  D.  752.  As 
to  the  nature  of  the  notioe  to  be  given  with  reference  to  a  sale,  exchange, 
partition  or  lease,  and  waiver  of  notioe^,  see  the  Settled  Land  Act,  18£4 
(App.  VIII.,  infra),  s.  6  ;  but  that  section  does  not  include  mortgages  <a 
charges,  and  as  to  these  notice  must  be  specific :  Be  Hay**  8,  £.,  25  Ch.  D. 
464.  No  notice  under  this  section  need  be  given  in  respect  of  a  lease  for 
a  term  not  exceeding  21  years  at  a  rack  rent  to  a  lessee,  not  exempted 
from  punishment  for  waste :  8.  L.  Act,  1890  (App.  XI.,  infra),  s.  7,  snd 
see  Mogridge  v.  Cl(^py  [1892]  3  Ch.  382. 

(e)  Notice  given  lees  than  a  month  before  contract  but  more  than  s 
month  before  the  day  for  completion  was  held  sufficient  in  Duke  of  Marl- 
burough  v.  SaHoriSy  32  Ch.  D.  616  ;  and  a  purchaser  is  protected  if  there 
are  trustees  at  the  time  of  completion  to  whom  notice  has  been  or  might 
have  been  given :  Hatten  v.  Eussellf  38  Ch.  D.  334.  No  notioe  need  be 
given  where  trustees  have  been  appointed  under  sect.  60  to  oany  out  a 
sale:  Re  Countess  of  Dudley's  Contract,  35  Ch.  D.  338. 

(d)  Such  an  intention  is  expressed  where  the  settiement  authorises 
capital  trust  money  of  the  settiement  to  be  paid  to  the  survivor  of  several 
trustees :  Me  Gamett'Onne  ^  Sargreapes*  Contract,  25  Ch.  D.  696. 

{e)  See  ffatten  v.  BueseU,  38  Ch.  D.  334  ;  Mogridge  v.  Clttpp,  [1892] 
3  Ch.  382,  where  a  lessee  was  held  to  be  protected  by  this  sub-section, 
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XI.— CoTJBT ;  Land  Commissionees  ;  Procbdxtre.  o^  33^ 

46. — (L)  All  matters  within  the  jurisdiction  of  the  Court  under    oqubt-  laud 
this  Act  shall,  suJbject  to  the  Acts  regulating  the  Court,  be  assigned         oom- 
to  the  Chancery  Division  of  the  Court.  missionbbs  ; 

(2.)  Payment  of  money  into  Court  effectually  exonerates  there-    ^o^^- 

from  the  person  making  the  payment.  Begulations 

(3.)  Every  application  to  the  Court  shall  be  by  petition,  or  by  respecting 

;  ^,       1        ,  V  >/  Mr  1  ^   pavments  mto 

summons  at  Chambers  (a).  g;^^^  ^ppU. 

(4.)  On  an  application  by  the  trustees  of  a  settlement  notice  shall  catlonB,  &c. 
be  served  in  the  first  instance  on  the  tenant  for  life. 

(o.)  On  any  application  notice  shall  be  served  on  such  persons, 
if  any,  as  the  Court  thinks  fit. 

(6.)  The  Court  shall  have  full  power  and  discretion  to  make 
such  order  as  it  thinks  fit  respectiDg  the  costs,  charges,  or  expenses 
of  all  or  any  of  the  parties  to  any  application,  and  may,  if  it  thinks 
fit,  order  that  all  or  any  of  those  costs,  charges,  or  expenses  be  paid 
out  of  property  subject  to  the  settlement  (a). 

(7.)  General  Rules  for  purposes  of  this  Act  shall  be  deemed  39  &  40  Vict. 
Rules  of  Court  within  section  seventeen  of  the  Appellate  Junsdic-  c-  ^9. 
tion  Act,  1876,  as  altered  by  section  nineteen  of  the  Supreme  Court  **  J?  *^ 
of  Judicature  Act,  1881,  and  may  be  made  accordingly  (ft). 

(8.)  The  powers  of  the  Court  may,  as  regards  land  in  tiie  County 
Palatine  of  Lancaster,  be  exercised  also  by  the  Court  of  Chancery 
of  the  County  Palatine ;  and  Eules  for  regulating  proceedings  in 
tbat  Court  shall  be  from  time  to  time  made  by  the  Chancellor  of 
the  Duchy  of  Lancaster,  with  the  advice  and  consent  of  a  Judge  of 
the  High  Court  acting  in  the  Chancery  Division,  and  of  the  Yice- 
Chancellor  of  the  County  Palatine. 

(9.)  General  Bides,  and  Bulea  for  the  Court  of  Chancery  of  the 
County  Palatine,  may  he  made  at  any  time  after  the  passing  of  this 
Act,  to  take  effect  on  or  after  the  commencement  of  this  Act  (c). 

though  there  were  no  trustees,  and  it  was  suggested  that  had  the  lessee 
known  tbat  each  was  the  case  it  would  have  made  no  difference  ;  and  £s 
Fuher  ^  GrazebrookU  Contract,  [1898]  2  Ch,  660. 

(a)  Under  rule  2  of  the  S.  L.  Act  Rules,  1882,  all  applications  to  the 
Court  may  be  made  by  summons,  and  only  the  costs  of  a  summons  are  to 
be  allowed  if  a  petition  is  presented  without  the  direction  of  the  judge. 
The  costs  of  a  petition  were  allowed  in  Re  Bethlehem  and  Bridewell  Hospi" 
tale,  30  Ch.  D.  641.  See  Be  Smith's  8,  E.,  [1891]  3  Gh.  65,  where  under 
sab- sect.  f6),  read  together  with  sect.  56,  sub-sect.  3,  the  costs  of  an 
unsucoessfol  attempt  by  the  tenant  for  life  to  sell  were  charged  upon  the 
settled  land  ;  and  see  sect.  21  (x.),  and  note  {d),  svpra,  p.  809. 

{b)  See  the  Settled  Land  Act  Rules  and  Forms,  1882,  issued  in  Deo., 
1882  (W.  N.,  Jan.  6th,  1883). 

{e)  This  sub-seotion  has  been  repealed  by  the  Statute  Law  Revision 
Act,  1893. 
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(10.)  The  powers  of  the  Ooort  may,  as  regards  land  not  exceeding 
in  capital  value  five  hundred  pounds,  or  in  annual  rateable  value 
thirty  pounds,  and,  as  regards  capital  money  arising  under  this 
Act,  and  securities  in  which  the  same  is  invested,  not  exceeding  in 
amount  or  value  five  hundred  pounds,  and  as  regards  personal 
chattels  settled  or  to  be  settled,  as  in  this  Act  mentioned,  not 
exceeding  in  value  five  himdred  pounds,  be  exercised  by  anj  Ooimty 
Court  within  the  district  whereof  is  situate  any  part  ol  Ihe  land 
which  is  to  be  dealt  with  in  the  Court,  or  from  whidi  the  capitsl 
money  to  be  dealt  with  in  the  Court  arises  nnd^  this  Act,  or  in 
connexion  with  which  the  personal  chattek  to  be  dealt  with  in  t^e 
Court  are  settled. 

47.  Where  the  Court  directs  that  any  costs,  charges,  or  expenses 
be  paid  out  of  property  subject  to  a  settlement,  the  same  shall, 
subject  and  according  to  the  directions  of  the  Court,  be  raised  and 
paid  out  of  capital  money  arising  under  this  Act,  or  other  money 
liable  to  be  laid  out  in  the  purchase  of  land  to  be  made  subject  to 
the  settlement,  or  out  of  investments  representing  such  money,  or 
out  of  income  of  any  such  money  or  investments,  or  out  of  any 
accumulations  of  income  of  land,  money,  or  invesfanents,  or  by 
means  of  a  sale  of  part  of  the  settled  land  in  respect  whereof  the 
costs,  charges,  or  expenses  are  incurred,  or  of  other  settled  land 
comprised  in  the  same  settlement  and  subject  to  the  same  limita- 
tions, or  by  means  of  a  mortgage  of  the  settled  land  or  any  part 
thereof,  to  be  made  by  such  person  as  the  Court  directs,  and  either 
by  conveyance  of  the  fee  simple  or  other  estate  or  inter^t  the 
subject  of  the  settlement,  or  by  creation  of  a  term,  or  otherwise,  or 
by  means  of  a  charge  on  the  settled  land  or  any  part  thereof,  or 
partly  in  one  of  those  modes  and  partly  in  another  or  others,  or  in 
any  such  other  mode  as  the  Court  thinks  fit  (a). 

48. — (1.)  The  commissioners  now  bearing  the  three  several  styles 
of  the  Inclosure  Commissioners  for  England  and  Wales,  and  the 
Copyhold  Commissioners,  and  the  Tithe  Commissioners  for  England 
and  Wales  shall,  by  virtue  of  this  Act,  become  and  shall  be  styled 
the  Land  Commissioners  for  England  (5). 

(2.)  The  Land  Commissioners  shall  cause  one  seal  to  be  made 
with  their  style  as  given  by  this  Act ;  and  in  the  execution  and 
discharge  of  any  power  or  duty  under  any  Act  relating  to  the  three 


{a)  See  sect.  21  (x.),  and  note  (<Q,  tuproy  p.  809 ;  and  Its  SmitVt  S,  E,, 
189113  Ch.  66. 

(b)  The  powers  and  duties  of  the  Land  GommissianerB  were  transferred 
to  ih.Q  Board  of  Agriculture  by  the  Board  of  Agrioultore  Act,  1889 
(52  &  63  Viot.  0.  30),  which  repeals  this  section  down  to  the  end  of 
sub-sect.  6,  inclusive. 
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seyeral  bodies  of  oommiBsioners  aforesaid,  they  shall  adopt  and  use  45  ^  45  Vi^, 
the  seal  and  style  of  the  Land  Commissioners  for  England,  and  no        0.  38. 
other. 

(3.)  Nothing  in  the  foregoing  proyisions  of  this  section  shall  be 
construed  as  altering  in  any  respect  the  powers,  authorities,  or 
duties  of  the  Land  Commissioners,  or  as  affecting  in  respect  of 
appointment,  salary,  pension,  or  otherwise,  any  of  those  com- 
missioners, in  office  at  the  passing  of  this  Act,  or  any  assistant 
commissioner,  secretary,  or  other  officer  or  person  then  in  office  or 
employed  under  them. 

(4.)  All  Acts  of  Parliament,  judgments,  decrees,  or  orders  of  any 
Court,  awards,  deeds,  and  other  documents,  passed  or  made  before 
the  commencement  of  this  Act,  shall  be  read  and  have  effect  as  if 
the  Land  Commissioners  were  therein  mentioned  instead  of  one  or 
more  of  the  three  several  bodies  of  commissioners  aforesaid. 

(5.)  All  acts,  matters,  and  things  commenced  by  or  under  the 
authority  of  any  one  or  more  of  the  three  several  bodies  of  com- 
missioners aforesaid  before  the  commencement  of  this  Act,  and  not 
then  completed,  shall  and  may  be  carried  on  and  completed  by  or 
under  the  authority  of  the  Land  Commissioners;  and  the  Land 
Commissioners,  for  the  purpose  of  prosecuting,  or  defending,  and 
carrying  on  any. action,  suit,  or  proceeding  pending  at  the  com- 
mencement of  this  Act,  shall  come  into  the  place  of  any  one  or 
more,  as  the  case  may  require,  of  the  three  several  bodies  of  com- 
missioners aforesaid. 

(6.)  The  Land  Conmussioners  shall,  by  virtue  of  this  Act,  have, 
for  the  purposes  of  any  Act,  public,  local,  personal,  or  private, 
passed  or  to  be  passed,  making  provision  for  the  execution  of  im- 
provements on  settled  land,  all  such  powers  and  authorities  as  they 
have  for  the  purposes  of  the  Improvement  of  Land  Act,  1864 ;  and  27  &  28  Vict, 
the  provisions  of  the  last-mentioned  Act  relating  to  their  pro-  ^* 
ceedings  and  inquiries,  and  to  authentication  of  instruments,  and 
to  declarations,  statements,  notices,  applications,  forms,  security 
for  expenses,  inspections,  and  examinations,  shall  extend  and  apply 
as  far  as  the  nature  and  circumstances  of  the  case  admit,  to  acts 
and  proceedings  done  or  taken  by  or  in  relation  to  the  Land  Com- 
missioners under  any  Act  making  provision  as  last  aforesaid ;  and 
the  provisions  of  any  Act  relating  to  fees  or  to  security  for  costs  to 
be  taken  in  respect  of  the  business  transacted  under  the  Acts 
administered  by  the  three  several  bodies  of  commissioners  aforesaid 
shall  extend  and  apply  to  the  business  transacted  by  or  under  the 
direction  of  the  Land  Commissioners  under  any  Act,  public,  local, 
personal,  or  private,  passed  or  to  be  passed,  by  which  any  power  or 
duty  is  conferred  or  imposed  on  them. 
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49. — (1.)  Every  certificate  and  report  approved  and  made  \j 
the  Land  OommissionerB  under  this  Act  shall  be  filed  in  their 
office. 

(2.)  An  office  copy  of  any  certificate  or  report  so  filed  shall  be 
delivered  out  of  their  office  to  any  person  requiring  the  same,  on 
payment  of  the  proper  fee,  and  shall  be  sufficient  evidence  of  tibe 
certificate  or  report  whereof  it  purports  to  be  a  copy. 


BX8TBICTI01I8, 

SAvnros, 
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Xn.— BESTRicnoirs,  Saydtos,  ahd  Genkral  Pboyisiqvb. 

60. — (1.)  The  powers  under  this  Act  of  a  tenant  for  life  are  not 
capable  of  assignment  or  release,  and  do  not  pass  to  a  pereon  as 
being,  by  operation  of  law  or  otherwise,  an  assignee  of  a  tmant  for 
life,  and  remain  exerciseable  by  the  tenant  for  life  after  and  not- 
withstanding any  assignment,  by  operation  of  law  or  otherwise,  ol 
his  estate  or  interest  under  the  settlement  (a). 

(2.)  A  contract  by  a  tenant  for  life  not  to  exercise  any  of  his 
powers  under  this  Act  is  void. 

(3.)  But  this  section  shall  operate  without  prejudice  to  the  lights 
of  any  person  being  an  assignee  for  value  of  the  estate  or  interest  d 
the  tenant  for  life  (6) ;  and  in  that  case  the  assignee's  rights  shall 
not  be  affected  without  his  consent,  except  that,  unless  the  assognee 
is  actually  in  possession  of  the  settled  land  or  part  thereof,  his  con* 
sent  shall  not  be  requisite  for  the  malring  of  leases  thereof  by  the 
tenant  for  life,  provided  the  leases  are  made  at  the  best  rent  thai 
can  reasonably  be  obtained,  without  fine,  and  in  other  respects  are 
in  conformity  with  this  Act. 

(4.)  This  section  extends  to  assignments  made  or  coming  into 
operation  before  or  after  and  to  acts  done  before  or  after  the  com* 


(a)  E,g„  after  his  bankmptry:  Re  ManteVt  8.  J?.,  W.  N.  18W, 
p.  209 ;  Re  The  Marquis  of  Ailenlmry'e  8.  E,,  [1892]  1  Ch.  506.  See 
also  Re  Mundy  ^  Roper's  Contract,  [18991 1  Ch.  275.  where  then  had  been 
a  re-settlement ;  Re  Barlow's  Contract,  [1903]  1  Ch.  382,  deciding  that  a 
tenant  for  life  who  has  assigned  a  share  of  his  estate  to  a  remaindennan 
so  as  to  merffe  it  is  nevertheless  able  to  make  a  title  to  the  entire  settled 
estate  with  &e  consent  of  his  assigoees.  As  to  assignments  or  charges 
in  consideration  of  marriage  or  by  way  of  family  arrangement,  sea 
S.  L.  Act,  1890  (App.  XI.,  infra),  s,  4 ;  and  JJ*  The  Aileshury  8.  E., 
W.  N.  1893,  140. 

{b)  Compare  Hardaker  v.  Moorhouse,  26  Ch.  D.  417;  Re  Cooper, 
Cooper  v.  Slight,  27  Ch.  D.  565 ;  and  Re  Bedingfeld  ^  HerringU  Ctmtraet, 
[1893]  2  Ch.  332.  As  to  a  sale  of  the  mansion-nouse  by  a  tenant  for  life 
whose  estate  is  mortfrsged  to  its  full  valne,  and  as  to  consent  of  mort- 
gagees,  see  Re  bebrighCs  8.  E.,  33  Ch.  D.  429;  and  see  as  to  costs  d 
asagDoes,  Cardigan  v.  Curzon-ffotce,  40  Ch.  D.  338 ;  41  Ch.  D.  375;  tad 
as  to  their  rights  under  the  Settled  Estates  Act,  1877  (40  k  41  Vict.  o.  18), 
see  Re  Ebstcorth  ^  Tidy's  Contract,  42  Ch.  D.  23. 
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mencement  of  this  Act ;  and  in  this  section  assignment  includes  45  &  46  Yici. 
assignment  by  way  of  mortgage,  and  any  partial  or  qualified  assign-         c^38. 
ment,  and  any  charge  or  incumbrance ;  and  assignee  has  a  meaning 
corresponding  with  that  of  assignment. 

51. — (1.)  If  in  a  settlement,  will,  assurance,  or  other  instrument  Prohibition 
executed  or  made  before  or  after,  or  partly  before  and  partly  after,  or  limitation 
the  oonunencement  of  this  Act  a  provision  is  inserted  purporting  or  ^J^/p^^^ 
attempting,  by  way  of  direction,  declaration,  or  otherwise,  to  forbid  yoid. 
a  tenant  for  life  to  exercise  any  power  under  this  Act,  or  attempting, 
or  tending,  or  intended,  by  a  limitation,  gift,  or  disposition  oyer  of 
settled  land,  or  by  a  limitation,  gift,  or  disposition  of  other  real  or 
any  personal  property,  or  by  the  imposition  of  any  condition,  or  by 
forfeiture,  or  in  any  other  manner  whatever,  to  prohibit  or  prevent 
him  from  exercising,  or  to  induce  him  to  abstain  from  exercising, 
or  to  put  him  into  a  position  inconsistent  with  his  exercising,  any 
power  under  this  Act,  that  provision,  as  far  as  it  purports,  or 
attempts,  or  tends,  or  is  intended  to  have,  or  would  or  might  have, 
the  operation  aforesaid,  shaU  be  deemed  to  be  void  (a). 

(2.)  For  the  purposes  of  this  section  an  estate  or  interest  limited 

to  continue  so  long  only  as  a  person  abstains  from  exercising  any 

power  shall  be  and  take  effect  as  an  estate  or  interest  to  continue 

for  the  period  for  which  it  would  continue  if  that  person  were  to 

abstain  from  exercising  the  power,  discharged  from  liability  to 

determination  or  cesser  by  or  on  his  exercising  the  same. 

62.  Notwithstanding  anything  in  a  settlement,  the  exercise  by  Provision 

the  tenant  for  life  of  any  power  under  this  Act  shall  not  occasion  a  against 
.    ...        /,x  forfeiture, 

forfeiture  (6). 

53.  A  tenant  for  life  shall,  in  exercising  any  power  under  this  Tenant  for  life 
Act,  have  regard  to  the  interests  of  all  parties  entitled  under  the  ^^^^^^ 
settlement,  and  shall,  in  relation  to  the  exercise  thereof  by  him,  be  tereeted. 

(a)  As  to  the  object  of  this  section,  *'  which  is  ondonbtedly  retrospec- 
tive," see  pel'  Lord  Selbome,  C,  Be  MmU's  S,  E.,  29  Ch.  D.  78,  84.  It 
seems  that  a  limitation  over  on  f ailoie  to  comply  vdth  a  condition  for 
residence  in  a  dweUing-houae  on  the  estate  is  void  under  this  section : 
Be  PageVs  8,  E.,  30  Ch.  D.  161 ;  Be  EtutmanU  8,  £,,  W.  N.  1898,  170 ;  , 
and  of.  Be  Ames,  [1893]  2  Ch.  479  ;  and  Be  Smith,  [1899]  I  Oh.  331  (gift 
over  of  personal  estate  in  case  of  sale  of  the  real  estate).  Bat  see  Be 
Eaynety  37  Ch.  D.  306,  in  which  it  was  held  that  though  such  a  limitation 
cannot  prevent  the  exercise  of  the  powers  of  disposition  given  by  the 
Act,  yet  it  takes  effect  if  no  such  disposition  is  made.  And  this  decision 
has  been  followed  in  Be  Trenehard,  [1902]  1  Ch.  378.  And  see  Be 
Thompion,  21  L.  R.  (Ir.)  109;  Be  8udbury  ^  FoytUon  Eataies,  [1893]  3 
Ch.  74,  and  Be  Edwards*  Settlement,  [1897]  2  Ch.  412.  The  statutory 
powers  are  exerciseable  without  the  sanction  of  the  Court,  notwithstand- 
ing an  administration  order:  Cardiff  an  v.  CurwH'Houfe^  30  Ch.  D.  531. 

(h)  See  note  to  sect.  61. 
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deemed  to  be  in  the  position  and  to  liave  the  dutiee  and  liabilities  of 
a  trustee  for  those  parties  (a). 

54.  On  a  sale,  exchange,  partition,  lease,  mortgage,  or  diarge,  s 
purchaser,  lessee,  mortgagee,  or  other  person  dealing  in  good  futh 
with  a  tenant  for  life  shall,  as  against  all  parties  entitled  underlie 
settlement,  be  oonclnsiyely  taken  to  baye  given  the  best  price, 
consideration,  or  rent,  as  the  case  may  require,  that  could  reaan- 
ablj  be  obtained  by  the  tenant  for  life,  and  to  have  complied  widi 
all  the  requisitions  of  this  Act  (6). 

66. — (1.)  Powers  and  authorities  conferred  by  this  Act  on  a 
tenant  for  life  or  trustees  or  the  Court  or  the  Land  CommiBBioD6r8(e) 
are  exerdseable  from  time  to  time. 

(2.)  Where  a  power  of  sale,  enfranchisement,  exchange,  partitko, 
leasing,  mortgaging,  charging,  or  other  power  is  exercised  bj  a 
tenant  for  life,  or  by  the  trustees  of  a  settlement,  he  and  they  may 
respectiyely  execute,  make,  and  do  all  deeds,  instromentB,  md 
things  necessary  or  proper  in  that  behalf. 

(3.)  Where  any  proyision  in  this  Act  refers  to  sale,  puzchsse, 
exchange,  partition,  leasing,  or  other  dealing,  or  to  any  power,  con' 
sent,  payment,  receipt,  deed,  assurance,  contract,  expenses  (<^  act, 
or  transaction,  the  same  shall  be  construed  to  extend  only  (unleas 
it  is  otherwise  expressed)  to  sales,  purchases,  exchanges,  partitioDfi, 
leasings,  dealings,  powers,  consents,  payments,  receipts,  deeds, 
assurances,  contracts,  expenses,  acts,  and  transactions,  under  tioi 
Act. 

56. — (1.)  Nothing  in  this  Act  shall  take  away,  abridge,  or  pre- 
judicially  afFect  any  power  for  the  time  being  subsisting  under  a 


(a)  A  tenant  for  life  will  not  be  restrained  from  selling  on  inerelf 
speculative  evideuoe  of  an  expected  future  increase  in  Tsuae:  Tkcmtt 
v.  WVliamSy  24  Ch.  D.  558 ;  but  he  would  be  if  he  propoeed  to  8^  Uw 
property  ♦* infinitely  below  its  real  value":  Wheelu?rigkt  v.  Walker ,  23 
Ch.  D.  752,  762.  As  to  how  far  a  tenant  for  life  is,  strictly  spcaldnf,  a 
trustee,  and  as  to  the  meaning  of  the  section  g^nemlly,  see  JDmA»  ^ 
Marllxyrough  v.  Marjwribanks,  32  CStt,  D.  1 ;  Cardwan  v.  CttrzoH-Eowt,  41 
Ch.  D.  376,  379 ;  Us  Lord  Stamford's  8.  £.y  43  Ch.  T>,  B4,  91:  JSt  M 
Stamford' $  EstaU,  56  L.  T.  484 ;  R0  Earl  of  Radnor" $  JFill  TrunUj  48 
Ch.  b.  402  ;  Re  Marquis  of  Ailesbury^s  S.  J?.,  [1892]  1  Cb.  506;  Sas^ 
V.  £arl  of  Ruekinffhatnshire  (as  to  mortgaging),  [1893]  2  Ch.  531 ;  J>oics^ 
Duchess  of  Sutherland  y.  Duke  of  Sutherland,  [1893]  3  Ch.  169.  Seeal» 
Chandler  v.  Bradley^  oited  under  seot.  7,  where  the  tenant  for  life  took  a 
bribe;  Re  Handman  and  WileoxU  Contract,  [1902]  1  Ch.  599;  Middlma 
V.  Stevens,  [1901]  1  Ch.  574  ;  9XidLReBarl  Somers,  deceased,  11  limes L.R- 
567,  where  a  tenant  for  life  was  restrained  from  dealing  with  a  poblio 
house  with  the  object  of  promoting  her  private  views  on  tempennoe. 

(&)  See  ffatten  v.  RusseU,  38  Ch.  D.  334 ;  HurreU  v.  LUtt^okn,  [1904] 
1  Ch.  689. 

(c)  Now  the  Board  of  Agriculture  (62  &  53  Viet.  c.  30), 

(d)  See  Re  Smith's  S.  E,,  [1891]  3  Ch.  65. 
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settlement,  or  by  statute  or  otherwise,  exerciseable  by  a  tenant  for  46  &  46  Vict. 
life,  or  by  trustees  with  his  consent,  or  on  his  request,  or  by  his         o-  3^« 
direction,  or  otherwise ;   and  the  powers  given  by  this  Act  are 
camulatLTO  (a). 

(2.)  But  in  case  of  conflict  between  the  provisions  of  a  settle- 
ment and  the  provisions  of  this  Act,  relative  to  any  matter  in 
respect  whereof  the  tenant  for  life  exercises  or  contracts  or  intends 
to  exerdse  any  power  under  this  Act,  the  provisions  of  this  Act 
shall  prevail  (6) ;  and,  accordingly,  notwithstanding  anything  in  the 
settlement,  the  consent  of  the  tenant  for  life  (c)  shall,  by  virtue  of 
this  Act,  be  necessary  to  the  exercise  by  the  trustees  of  the  settle- 
ment or  other  person  of  any  power  {d)  conferred  by  the  settlement 
exerciseable  for  any  purpose  provided  for  in  this  Act. 

(3.)  If  a  question  arises,  or  a  doubt  is  entertained,  respecting 
any  matter  within  this  section,  the  Court  may,  on  the  application 
of  the  trustees  of  the  settlement,  or  of  the  tenant  for  life,  or  of 
any  other  person  interested,  give  its  decision,  opinion,  advice,  or 
direction  thereon. 

57. — (1.)  Nothing  in  this  Act  shall  preclude  a  settlor  from  Additional  or 
conferring  on  the  tenant  for  life,  or  the  trustees  of  the  settlement,  larger  powers 
any  powers  additional  to  or  larger  thsui  those  conferred  by  this  ^  aettlement. 
Act. 

(2.)  Any  additional  or  larger  powers  so  conferred  shall,  as  far  as 
may  be,  notwithstanding  anything  in  this  Act,  operate  and  be 
exerciseable  in  the  like  manner,  and  with  all  the  like  incidents, 
effects,  and  consequences,  as  if  they  were  conferred  by  this  Act, 
unless  a  contrary  intention  is  expressed  in  the  settlement. 

(a)  See  the  Duke  of  Newcattle's  E$taUt,  24  Ch.  D.  129 ;  Me  ManaePi 
S.  £.,  W.  N.  1884,  p.  209,  where  the  tenant  for  life  was  bankrapt,  and 
stated  to  have  oontnmadoasly  refused  to  exercise  his  statutory  powers. 

(b)  See  Clarke  v.  Thornton,  35  Gh.  D.  307,  315  (where  capital  money 
was  ordered  to  be  applied  in  improvements  althongh  the  settlement  pro- 
vided that  improTements  should  be  made  out  of  income) ;  Re  Lord  Stam- 
ford't  S.  E,y  66  L.  T.  484,  both  these  cases  being  distinguished  in  Re 
Partington,  [1902]  1  Ch.  711  ;  i?o  Chaytor'e  8,  E.  Act,  26  Ch.  D.  651 
(powers  of  tenant  for  life  under  S.  L.  Act  prevail  over  powers  given  by 
prior  private  Act) ;  Re  Bam-ffadrn's  S.  E,,  32  W.  R.  194  ;  49  L.  T.  660 
mower  of  Court  to  stay  proceedings  upon  order  for  sale  made  nnder 
&ttled  Estates  Act,  1877) ;  Re  Fbole,  32  W.  R.  956,  60  L.  T.  586  (as  to 
order  authorising  trustees  to  make  lease  under  that  Act) ;  Re  Osborne  ^ 
Bright* $,  Limited,  [1902],  1  Ch.  335  (power  of  sale  over  the  whole  estate 
in  trustees,  and  settlement  of  undivided  shares).  See  also  Earl  of  LoneddU 
V.  Lowther,  [1900]  2  Ch.  687. 

{e)  See  the  Settled  Land  Act,  1884  (App.  VIII.,  infra,  s.  6,  and  note 
that  sub-sect.  (1)  of  that  section  applies  only  to  cases  within  sect.  63  of 
the  Settled  Land  Act,  1882,  and  does  not  affect  the  present  section).  As 
to  consent  of  the  tenant  for  life,  see  Re  Clitheroe  Eetate,  28  Ch.  D.  378  ; 
31  Ch.  D.  135 ;  Re  Atherton,  W.  N.  1891,  86. 

(d)  As  distinguished  from  trtut ;  see  Taylor  r.  Bm^^  26  Ch.  D.  646. 
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XIII.— LnOTED  OWNEBS  GENERALLY. 

58.— (1.)  Each  person  bjs  follows  shall,  when  the  estate  or  inter^t 
of  each  of  them  is  in  possession  (a),  have  the  powers  of  a  tenant  i(ff 
life  under  this  Act,  as  if  each  of  them  were  a  tenant  for  life  as 
defined  in  this  Act  (namely) : 

(i.)  A  tenant  in  tail,  including  a  tenant  in  tail  who  is  by  Act  d 
Parliament  restrained  from  barring  or  defeating  his 
estate  tail,  and  although  the  reversion  is  in  the  Grown, 
and  so  that  the  exercise  by  him  of  his  powers  under  iMs 
Act  shall  bind  the  Crown,  but  not  including  such  a 
tenant  in  tail  where  the  land  in  respect  whereof  he  is  so 
restrained  was  purchased  with  money  proTided  by  Par- 
liament in  consideration  of  public  services  (6) : 
(ii.)  A  tenant  in  fee  simple,  with  an  executory  limitation,  gift, 
or  disposition  over,  on  failure  of  his  issue,  or  in  anj 
other  event  (c) : 
(iii.)  A  person  entitled  to  a  base  fee  (gQ,  although  the  reversuxi 
is  in  the  Crown,  and  so  that  the  exercise  by  him  of  his 
powers  under  this  Act  shall  bind  the  Crown : 
(iv.)  A  tenant  for  years  determinable  on  life,  not  holding  merdy 

under  a  lease  at  a  rent  (e) : 
(v.)  A  tenant  for  the  life  of  another,  not  holding  merely  imda 
a  lease  at  a  rent  (/) : 

(a)  /.«.,  as  distingaisbed  from  remainder  or  reversion,  no  distinctiaB 
being  drawn  as  regards  a  person  in  poeaeesion  personally  or  by  his 
guardian  if  an  infant :  £e  Morgan^  24  Ch.  D.  114.  See  also  i2«  AUatmit^ 
30  Ch.  D.  606  ;  81  Gb.  D.  577 ;  Re  Clitheroe,  31  Ch.  D.  135  (obserred 
upon  mReDe  Hoghton,  [1896]  1  Ch.  865) ;  Be  Slrangwi^s,  34  Ch.  D.  423, 
8upray  p.  794,  note  {b)  to  sect.  2,  sub-seot.  5. 

(b)  As  to  clause  (1),  see  Be  BoUm,  52  L.  T.  728. 

{c)  See  Be  Morgan^  21  Ch.  D.  114,  where  an  infant  tenant  in  fee  witk 
an  executory  limitation  oyer  was  held  to  have  the  powers  of  a  t^iant  iss 
life,  and  the  trustees  of  the  will  were  appointed  trustees  for  the  porposM 
of  the  Aot,  pursuant  to  sect.  60 ;  and  also  Be  James^  32  W.  R,  898 ;  W.  N. 
1884,  p.  172,  where  two  infant  children,  taking  in  certain  events  and  1^ 
substitution  under  a  dause  to  that  effect  in  a  will  the  share  whi<di  ^tuea 
parent  would  have  taken  had  he  survived  the  testator,  were  h^d  to  have 
uke  powers. 

{d)  In  Be  Mofshead'i  8,  E.y  W.  N.  1893,  180. 

{e)  In  Be  HazUU  S.  E.,  26  Ch.  D.  428,  29  Ch.  D.  78,  it  was  decided 
that  a  woman  entitled  under  a  will  to  reoeive  the  rent  of  a  honse,  let  on 
lease  for  thirty- one  years,  during  the  remainder  of  the  term  if  she  should 
so  long  live,  was  not  a  person  having  the  pow^B  of  a  tenant  for  life 
within  either  this  sub- section  or  sub-sect.  vi. 

(/)  In  Vine  v.  BalHgh,  [1896]  1  Ch.  37,  executrixes  of  a  deceased 
next  of  kin  and  surviving  next  of  kin  entitled  to  the  recdpt  of  rents 
through  the  operation  of  the  Thellusson  Act  were  held  to  have  the  poven 
of  a  tenant  for  life  by  virtue  of  this  clause.  See  also  Be  Bemtet,  [1903] 
2  Ch.  136,  where  annuitants  entitled  between  them  to  rents  and  profits 
were  held  to  come  within  the  section. 
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(vi.)  A  tenant  for  his  own  or  any  other  life,  or  for  years  deter-  45  &  46  Vict. 
minable  on  life,  whose  estate  is  liable  to  cease  in  any  ^'  ^^* 
event  during  that  life,  whether  by  expiration  of  the 
estate,  or  by  conditional  limitation,  or  otherwise,  or  to 
be  defeated  by  an  executory  limitation,  gift,  or  disposi- 
tion over  (a),  or  is  subject  to  a  trust  for  accumulation  of 
income  for  payment  of  debts  or  other  purpose : 

(vii.)  A  tenant  in  tail  after  possibility  of  issue  extinct : 

(viii.)  A  tenant  by  the  curtesy  {b) : 
(ix.)  A  person  entitled  to  the  income  of  land  under  a  trust  or 
direction  for  payment  thereof  to  him  during  his  own  or 
any  other  life,  whether  subject  to  expenses  of  manage- 
ment or  not,  or  until  sale  of  the  land,  or  until  forfeiture 
of  his  interest  therein  on  bankruptcy  or  other  event  (c). 

(2.)  In  every  such  case,  the  provisions  of  this  Act  referring  to  a 

(fl)  See  Be  EasU's  8.  JS,,  26  Ch.  D.  428 ;  29  Oh.  I),  7S;  JRe  Faget^t 
S,  £.,  30  Gh.  D.  161  (see  sect.  51,  and  note  (a),  tupray  p.  829),  where  a 
person  whose  estate  was  forfeitable  in  case  of  non-residence  was  held  to 
be  tenant  for  life;  and  of.  Ite  EdwarcW  Settlement,  [1897]  2  Ch.  412; 
Re  Eastman's  S.  K,  W.  N.  1898,  p.  170 ;  Ee  Camels  S,  ^.,  [1899]  1  Ch. 
324  (where  the  property  was  vested  in  trustees  for  a  term  to  permit  the 
plaintiff  to  occupy  rent  free  so  long  as  she  might  wish  to  oontmue  to  do 
so) ;  and  Re  Baroneu  LlamverU  Will,  [1903]  2  Ch.  16  (where  the  trustees 
had  extensive  powers  of  management).  JPor  cases  held  not  within  the 
section,  see  Re  Atkinson^  31  Ch.  D.  677,  and  Re  Siranpwaya,  34  Ch.  D. 
423  (trust  to  accumulate  rents  for  twenty  years  and  then  to  convey  to 
use  of  A.  for  life,  &c.].  As  to  the  position  of  an  heir-at-law  entitled 
for  life  by  reason  of  tne  cesser  under  the  Thellusson  Act  of  a  trust  for 
accumulation,  see  Re  Atherton,  W.  N.  1891,  p.  85;  and  cf.  Williams  v. 
Jenkins,  [1893J  1  Ch.  700. 

{b)  See  the  Settled  Land  Act,  1884  (App.  YIII.,  infra),  s.  8  ;  Mogridge 
V.  Clapp,  [1892]  3  Ch.  382. 

(<r)  See  Re  Jones,  24  Ch.  D.  683 ;  26  Ch.  D.  736 ;  Re  Clitheroe  Estate, 
28  Ch.  D.  378 ;  31  Ch.  D.  135 ;  Cookes  v.  Cookes,  W.  N.  1885,  p.  177 ; 
Cardigan  v.  Curzon-Eotce,  30  Ch.  D.  681 ;  Clarke  v.  Thornton,  35  Ch.  D. 
307 ;  Re  Rareness  Llanover's  Will,  ubi  supra  ;  and  Re  Focock  ^  Prankerd's 
Contract,  [1896]  1  Ch.  302,  for  instances  of  cases  of  tenants  for  life 
within  this  clause.  But  where  the  trust  is  discretionary,  it  would 
seem  that  there  may  be  no  person  having  the  powers  of  a  tenant  for 
life ;  see  Re  jftkinson,  30  Ch.  D.  605 ;  31  Ch.  J).  577 ;  and  so  where, 
bubject  to  maintenance,  the  rents  are  to  be  accumulated  for  persons  who 
shall  attain  a  given  age  so  that  there  is  no  present  vested  mterest :  Re 
Horwi*s  S.  E,,  39  Ch.  D.  84.  See  also  p.  842,  infra,  note  (6).  It  appears 
from  these  cases  that  the  operation  of  the  Settled  Land  Acts  might  be 
avoided  by  limiting  to  the  person  who  would  otherwise  have  been  tenant 
for  Hfe  an  annuity  for  his  life,  and  creating  a  discretionaiy  trust  of  the 
remainder  of  the  rents  and  profits  during  his  life.  Since  the  Act  a  tenant 
for  life  subject  to  overriding  trusts  or  a  term  is  more  freely  let  into  posses- 
sion under  the  discretionary  jurisdiction  of  the  Court  than  was  the  case 
before  the  Act,  the  Court  talong  security  in  the  shape  of  an  undertaking 
or  otherwise  for  the  protection  of  other  persons  interested.  See  Rf 
Richardson,  [1900]  2  Ch.  779 ;  Re  Money  KyrWs  Ssttlement,  ib,  839. 

D.— C.P.  53 
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46ft46yior.   tenant  lor  life,  either  as  oonferring  powers  on  him  or  otherwise,  ^^ 
^     *         to  a  settlement,  and  to  settled  land,  shall  extend  to  each  of  the 
persons  aforesaid,  and  to  the  instrument  nnder  whioli  his  estate  or 
interest  arises,  and  to  the  land  therein  oomprised  (a). 

(3.)  In  any  such  oase  any  reference  in  this  Act  to  death  as 
regards  a  tenant  for  life  shall,  where  necessary,  be  deemed  to  refer 
to  the  determination  by  death  or  otherwise  of  sodi  eetate  or  interest 
as  last  aforesaid. 


XIV.— Infants ;  Mahhtkd  Women;  Lttnatics. 

wnwrny ;  59.  Where  a  person,  who  is  in  his  own  right  seised  of  or  entitled 

LX7NXTI0B.  in  possession  to  land,  is  an  infant,  then  for  purposes  of  this  Act  the 
In&nt  abeo-  ^^^^  ^  settled  land,  and  the  in&mt  shall  be  deemed  tenant  for  lif& 
Intely  entitled  thereof  (ft). 

to  be  as  tenant      eO.  Where  a  tenant  for  life,  or  a  person  having  the  powers  of  a 
^     ^*  tenant  for  life  nnder  this  Act,  is  an  infant,  or  an  infant  would,  if 

life,  infant.  ^®  ^^^  ®'  ^^  *S®»  ^  ^  tenant  for  life,  or  have  the  -powers  of  a 
tenant  for  life  under  this  Act,  the  powers  of  a  tenant  for  life  under 
this  Act  (e)  may  be  exercised  on  his  behalf  by  the  trustees  of  the 
settlement,  and  if  there  are  none,  then  by  sudi  person  and  in  sodi 
manner  as  the  Court,  on  the  application  of  a  testamentary  or  other 
guardian  or  next  friend  of  the  infant,  either  generally  or  in  a 
particular  instance,  orders  {d), 

(a)  By  the  Glebe  Lands  Act,  1888  (51  &  62  Vict.  c.  20),  s.  8  (4),  on  a 
sale  under  that  Act  by  an  incumbent  the  provisions  of  the  Settled  Lud 
Act  are  to  apply  as  if  he  were  tenant  for  life. 

{b)  This  section  extends  to  the  oase  of  an  infant  next  of  kin  entitled 
in  possession  to  a  share  of  partnership  land  under  the  inteetaoy  of  one  ci 
the  partners :  £e  WelU,  W.  N.  1883,  p.  Ill ;  31  W.  B.  764 ;  or  an  infant 
whose  estate  is  vested  sabjeot  to  be  divested,  Re  Jamety  32  W.  R.  898 ; 
£e  Morgan,  24  Gh.  D.  114;  but  not  to  that  of  an  infant  oontingaitlv 
entitled:-  Ee  Home's  S,  J?.,  39  Oh.  D.  84.  In  such  a  oase  the  infant's 
estate  may  be  a  settled  estate  within  the  Settled  Estatee  Act,  1877,  bj 
virtue  of  sect.  41  of  the  Convevancing  Act,  1881,  so  as  to  enable  a  sale  to 
be  effected  under  the  former  Act:  £e  Spatrow's  8.  E.,  [1892]  1  Ch.  412, 
See  also  Re  Simpson^  [1897]  1  Ch.  267,  where  there  was  an  infant 
co-owner  domiciled  in  Australia,  and  the  Court  appointed  trustees  resident 
in  the  colonv. 

{c)  Including  consents  under  this  Act :  Jte  Duke  of  yewcasiWs  Settie' 
ment,  24  Ch.  D.  129.  In  Re  Grey's  Court  Estate,  W.  N.  1901,  p.  60, 
Farwell,  J.,  expressed  the  opinion  that  by  virtue  of  this  seoti<Hi  the 
trustees  of  the  settlement  are  empowered  to  prepare  a  scheme  of  imjtfOTe- 
meats  under  sect.  26  on  behalf  of  the  infant  tenant  for  life,  and  to  approve 
it  on  their  own  behalf. 

{d)  See  cases  cited  suprOf  p.  832,  note  (f),  as  to  sect.  58  (iL),  and  Re 
PoweWs  Trusts,  W.  N.  1884,  p.  67.  The  sale  may  be  authorised  to  be 
made  out  of  Court :  Re  Price,  27  Ch.  D.  552.  It  is  sufficient  to  appoint 
a  person  to  exercise  the  powers  without  appointing  trustees,  but  the 
purchase-money  must  be  paid  into  Court:  Re  Dudiey,  36  Ch.  D.  338. 
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61. — (1.)  The  foregoing  provisioiiB  of  this  Act  do  not  applyin  the  46  &  46  Vict. 
case  of  a  married  woman.  o,^2S^ 

(2.)  Where  a  married  woman  who,  if  she  had  not  been  a  married  Married 
woman,  would  haye  been  a  tenant  for  life,  or  would  have  had  the  woman,  how 
powers  of  a  tenant  for  life  under  the  foregoing  proyisions  of  this  J^^^  /^\ 
Act,  is  entitled  for  her  separate  use,  or  is  entitled  under  any  statute, 
passed  or  to  be  passed,  for  her  separate  property,  or  as  a  feme  sole, 
then  she,  without  her  husband,  shall  haye  the  powers  of  a  tenant 
for  life  under  this  Act. 

(3.)  Where  she  is  entitled  otherwise  than  as  aforesaid,  then  she 
and  her  husband  together  shall  haye  the  powers  of  a  tenant  for  life 
under  this  Act. 

(4.)  The  proyisions  of  this  Act  referring  to  a  tenant  for  life  and 
a  settlement  and  settled  land  shall  extend  to  the  married  woman 
without  her  husband,  or  to  her  and  her  husband  together,  as  the 
case  may  require,  and  to  the  instrument  imder  which  her  estate  or 
interest  arises,  and  to  the  land  therein  comprised. 

(5.)  The  married  woman  may  execute,  make,  and  do  all  deeds, 
instruments,  and  things  necessary  or  proper  for  giving  effect  to  the 
provisions  of  this  section. 

(6.)  A  restraint  on  anticipation  in  the  settlement  shall  not  prevent 
the  exercise  by  her  of  any  power  under  this  Act. 

62,  Where  a  tenant  for  life,  or  a  person  having  the  powers  of  a  Tenant  for  life 
tenant  for  life  imder  this  Act,  is  a  lunatic,  so  found  by  inquisition,  lunatic, 
the  committee  of  his  estate  may,  in  his  name  and  on  his  behalf, 
under  an  order  of  the  Lord  Chancellor,  or  other  person  entrusted  by 
virtue  of  the  Queen's  Sign  Manual  with  the  care  and  commitment 
of  the  custody  of  the  persons  and  estates  of  lunatics,  exercise  the 
powers  of  a  tenant  for  life  under  this  Act ;  and  the  order  may  be 
made  on  the  petition  of  any  person  interested  in  the  settled  land,  or 
of  the  committee  of  the  estate  (6). 

The  practice,  it  seems,  is  not  to  appoint  a  person  to  exercise  powers 
imder  sect.  60,  but  to  appoint  trustees.  In  Cecil  v.  Langdon,  64  L.  T. 
418,  where  the  infant  was  tenant  in  tail,  aged  18,  the  trustees  were 
authorised  to  grant  leases  for  200  years,  bat  subject  to  the  approval  of 
the  Court  as  to  each  lease.  In  Me  Greenville  Estate,  11  L.  B.  (Ir.)  138, 
the  Court  refused  to  appoint  a  co-owner  as  the  person  to  exercise  the 
powers. 

(a)  See  as  to  this  section  generally^  Bates  v.  Kesterton^  [1896]  1  Ch. 
169,  where  it  was  decided  that  a  married  woman  entitled  m  fee  for  her 
separate  use  subject  to  a  restraint  on  anticipation  was  not  a  tenant  for 
life  or  a  person  having  the  powers  of  a  tenant  for  life  within  Ihe  meaning 
of  the  Act. 

(b)  There  must  be  trustees,  who  must  be  served  with  notices  under 
sect.  46,  Be  Taylor,  W.  N.  1883,  p.  96 ;  31  W.  B.  696.  And  the  lunatic 
must  be  so  found,  and  have  a  committee :  Re  Baggs,  [1894]  2  Ch.  416 ; 

53(2) 
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45&46Vior. 

^•^  XV.— Settlement  by  way  of  Tkttsts  for  Sale  {&). 

63. — (1.)  Any  land,  or  any  estate  or  interest  in  land,  vhich 

under  or  by  virtue  of  any  deed,  will,  or  agreement,  covenant  to 

BALE.  surrender,  copy  of  court  roll.  Act  of  Parliament,  or  other  instrumoit 

.^  f^ —         or  any  number  of  instruments,  whether  made  or  passed  before  or 

caw oftrast to  ®^^r»  ®^  Partly  before  and  partly  after,  the  commencement  of  this 

sell  and  re-       Act  is  subject  to  a  trust  (c)  or  direction  for  sale  of  that  land,  estate 

mvest  in  land,  qj,  interest,  and  for  the  application  or  disposal  of  the  money  to  arise 

from  the  sale,  or  the  income  of  that  money,  or  the  income  of  the 

land  imtil  sale,  or  any  part  of  that  money  or  income,  for  the  benefit 

of  any  person  for  his  life,  or  any  other  limited  period,  or  for  the 

benefit  of  two  or  more  persons  concurrently  for  any  limited  period  (^ 

and  whether  absolutely,  or  subject  to  a  trust  for  aocumulatioii  d 

income  for  payment  of  debts  or  other  purpose,  or  to  any  other 

restriction,  shall  be  deemed  to  be  settled  land,  and  the  instmrnfint 

or  instruments  under  which  the  trust  arises  shall  be  deemed  to  be  a 

settlement ;  and  the  person  for  the  time  being  beneficially  entitkd 

to  the  income  of  the  land,  estate,  or  interest  aforesaid  until  sale, 

whether  absolutely  or  subject  as  aforesaid,  shall  be  deemed  to  be 

tenant  for  life  thereof;  or  if  two  or  more  persons  are  so  entitled 

see,  however,  as  regards  the  power  of  leasing  oonfened  by  the  Act,  S» 
Salt,  ri896]  1  Ch.  117,  where  the  power  was  held  exeroiBeable  in  the 
case  of  a  lonatlc  not  so  ifonnd  by  virtue  of  the  Lunacy  Act,  1890,  s.  120  {l\ 
The  oonunittee  cannot  g^ve  a  valid  notice  without  the  anthoiity  of  aa 
order  in  lunacy :  Ee  Ray's  8,  E.,  25  Ch.  D.  464.  Leave  was  given  to 
the  committee  to  sell  a  lonatio's  share  to  the  owner  of  the  other  Bnaies  ia 
Be  OaiUkell,  40  Ch.  D.  416.  The  Court  in  lunacy  has  jurisdiction  to 
authorise  a  committee  exeroising  on  behalf  of  a  lunatic  tiie  power  of  sale 
given  by  the  Act  to  enter  on  his  behalf  into  the  usual  covenants  for  title: 
Re  Ray,  [1896]  1  Ch.  468. 

(b]  See  the  Settled  Land  Act,  1884  (App.  YIII.,  infra),  s.  6,  sob-s.  I 
(givmg  statutory  efiPect  to  the  constmction  of  sects.  56  and  63  oE  the 
present  Act  adopted  in  Taylor  v.  iVwida,  26  Ch.  D.  646),  and  sect  7, 
and  note,  infra,  p.  842.  The  result  is  that  the  trustees  can  sell  widwot 
the  oousent  of  the  tenant  for  life  (where  such  consent  is  not  required  hr 
the  terms  of  the  settlement :  see  S.  L.  A.,  1 884,  ubi  tupra),  unless  an  ofda 
has  been  obtained  giving  leave  to  exercise  the  powers  conferred  by 
sect.  63.  See  Re  Hardinfe  Relate,  [1891]  1  Ch.  60,  in  which  leave  was 
given  to  the  tenants  for  life  under  sect.  7  of  the  Act  of  1884.  And  cf.  Re 
Bagoi'e  Settlement,  [1894]  1  Ch.  177.  In  determining  whether  land 
vested  in  trustees  on  an  absolute  trust  for  sale  is  within  sect.  63  ol  the 
present  Act,  the  Court  must  look  simply  at  the  instrument  which  created 
the  trust :  Re  Rarle  ^  Webster's  Contract,  24  Ch.  D,  144.  Sudi  a  tniat 
may  be  implied :  Re  Gamett-Orme  ^  Haryreavee*  Control,  25  Ch.  D.  595. 
As  to  the  effect  of  sect.  11  of  S.  L.  A.,  1882,  upon  cases  within  sect  63, 
see  Re  Ridge,  31  Ch.  D.  504  (stated  supra,  p.  802  (&)). 

(e)  It  has  been  held  that  the  trust  must  be  immediate :  Re  Some,  39 
Ch.  D.  84  ;  but  see  now  S.  L.  A.,  1890  (App.  XI.,  infra),  s.  16. 

(d)  QeeRe  Fcicell,  W.  N.  1884,  p.  67. 


Digitized  by 


Google 


SETTLED  LAND  ACT,  1882.  837 

ooncnrrently,  then  those  persons  shall  be  deemed  to  constitute  45*46  Vict. 
together  the  tenant  for  life  thereof ;  and  the  persons,  if  any,  who  ^'  ^^' 
are  for  the  time  being  under  the  settlement  trustees  for  sale  of  the 
settled  land,  or  haying  power  of  consent  to,  or  approval  of,  or  con- 
trol over  the  sale,  or  if  imder  the  settlement  there  are  no  such 
trustees,  then  the  persons,  if  any,  for  the  time  being,  who  are  by 
the  settlement  declared  to  be  trustees  thereof  for  purposes  of  this 
Act  are  for  purposes  of  this  Act  trustees  of  the  settlement. 

(2.)  In  every  such  case  the  provisions  of  this  Act  referring  to  a 
tenant  for  life,  and  to  a  settlement  and  to  settled  land,  shall  extend 
to  the  person  or  persons  aforesaid,  and  to  the  instrument  or  instru- 
ments under  which  his  or  their  estate  or  interest  arises,  and  to  the 
land  therein  comprised,  subject  and  except  as  in  this  section  pro- 
vided (that  is  to  say) : 

(i.)  Any  reference  in  this  Act  to  the  predecessors  or  successors 
in  title  of  the  tenant  for  life,  or  to  the  remaindermen,  or 
reversioners  or  other  persons  interested  in  the  settled  land, 
shall  be  deemed  to  refer  to  the  persons  interested  in 
succession  or  otherwise  in  the  money  to  arise  from  sale  of 
the  land,  or  the  income  of  that  money,  or  the  income  of 
the  land,  until  sale  (as  the  case  may  require), 
(ii.)  Capital  money  arising  under  this  Act  from  the  settled  land 
shall  not  be  applied  in  the  purchase  of  land  unless  such 
application  is  authorised  by  the  settlement  in  the  case  of 
capital  money  arising  thereunder  from  sales  or  other 
dispositions  of  the  settled  land,  but  may,  in  addition  to 
any  other  mode  of  application  authorised  by  this  Act,  be 
applied  in  any  mode  in  which  capital  money  arising  under 
the  settlement  from  any  such  sale  or  other  disposition  is 
applicable  thereunder,  subject  to  any  consent  required  or 
direction  given  by  the  settlement  with  respect  to  the 
application  of  trust  money  of  the  settiement. 
(iii.)  Capital  money  arising  under  this  Act  from  the  settled  land 
and  the  securities  in  which  the  same  is  invested,  shall  not 
for  any  purpose  of  disposition,  transmission,  or  devolution 
be  considered  as  land  unless  the  same  would,  if  arising 
under  the  settlement  from  a  sale  or  disposition  of  the 
settled  land,  have  been  so  considered,  and  the  same  shaU 
be  held  in  trust  for  and  shall  go  to  the  same  persons 
successively  in  the  same  manner,  and  for  and  on  the  same 
estates,  interests,  and  trusts  as  the  same  would  have  gone 
and  been  held  if  arising  under  the  settlement  from  a  sale 
or  disposition  of  the  settled  land,  and  the  income  of  such 
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45  ft  46  Vior.  capital  money  and  seoorities  shall  be  paid  or  appHed 

^'  accordingly. 

(iy.)  Land  of  whatever  tenure  acquired  under  this  Act  by  pur- 
■  chase,  or  in  exchange,  or  on  partition,  shall  be  conTeyed 
to  and  vested  in  the  trustees  of  the  settlement,  on  the 
trusts,  and  subject  to  the  powers  and  prorisions  whkJi, 
under  the  settlement  or  by  reason  of  the  exercise  of  any 
power  of  appointment  or  charging  therein  contained,  an 
subsisting  with  respect  to  the  settled  land,  or  would  be 
so  subsisting  if  the  same  had  not  been  sold,  or  as  near 
thereto  as  circumstances  permit,  but  so  as  not  to  increase 
or  multiply  charges  or  powers  of  charging. 

BBPBAU.  XYI. — ^Repeals. 

X(epeal  of  ^* — (1*)  ^^  enactments  described  in  the  Schedule  to  this  Ad 

enactments  m  are  hereby  repealed. 

(2.)  The  repeal  by  this  Act  of  any  enactment  shail  not  affed  any 
right  accrued  or  obligation  incurred  thereunder  be/ore  the  commewx- 
mcnt  of  this  Act ;  nor  shall  the  same  affect  the  validity  or  invalidiif/t 
or  any  operation,  effect,  or  consequence,  of  any  instrument  executed  or 
made,  or  of  anything  done  or  suffered,  or  of  any  order  made  before  ike 
commencement  of  this  Act;  nor  shall  the  same  affect  any  action,  pro- 
ceeding,  or  thing  then  pending  or  uncompleted  ;  and  every  such  action, 
proceeding,  and  thing  may  be  carried  on  and  completed  as  if  there  had 
been  no  such  repeal  in  this  Act  (a). 

mELiKD.  XVn. — Ibeland  (6). 

Modifications  66.— (1.)  In  the  application  of  this  Act  to  Ireland  the  foregoing 
reeoecting        provisions  shall  be  modified  as  in  this  section  provided. 

(2.)  The  Ck)urt  shall  be  Her  Majesty's  High  Court  of  Justice  in 
Ireland. 

(3.)  All  matters  within  the  junsdiction  of  that  Court  diall, 
subject  to  the  Acts  regulating  that  Court,  be  assigned  to  the 
Chancery  Division  of  that  Court ;  but  General  Bules  under  this 
Act  for  Ireland  may  direct  that  those  matters  or  any  of  them  he 
assigned  to  the  Land  Judges  of  that  Division. 

(4.)  Any  deed  inroUed  under  this  Act  shall  be  inroUed  in  the 
Becord  and  Writ  Office  of  that  Division. 


{a)  This  section  has  been  repealed  by  the  Statnte  Law  Bevisioii  Act, 
1898 

(b)&ee  48  &  49yiot.  o.  73,  as.  3,  6,  6,  10,  13;  50  &  61  Yiot.  e.  3S, 
88.  8  (6),  10,  14  (1). 
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(5.)  G^eral  Bides  for  purposes  of  this  Act  for  Ireland  shall  be  46  ft  46  Vici. 
deemed  Eules  of  Court  within  the  Supreme  Court  of  Judicature  Act         o.^^ 
(Ireland),  1877,  and  may  be  made  accordingly,  at  any  time  after  40  4  41  yjct. 
t?ie  passing  of  this  Ad,  to  take  effect  on  or  after  the  commencement  of  c.  67. 
this  Ad  (a). 

(6.)  The  several  Civil  BiU  Courts  in  Ireland  shall,  in  addition  to 
the  jurisdiction  possessed  by  them  independently  of  this  Act,  have 
and  exercise  the  power  and  authority  exerciseable  by  the  Court  under 
this  Act,  in  all  proceedings  where  the  property,  the  subject  of  the 
proceedings,  does  not  exceed  in  capital  value  five  hundred  pounds, 
or  in  annual  value  thirty  pounds. 

(7.)  The  provisions  of  Part  II.  of  the  Coimty  Officers  and  Courts  40  &  41  Vict, 
(Ireland)  Act,  1877,  relative  to  the  equitable  jurisdiction  of  the  ^*  ^^* 
Civil  Bill  Courts,  shall  apply  to  the  jurisdiction  exerciseable  by  those 
Courts  under  this  Act. 

(8.)  Bules  and  Orders  for  purposes  of  this  Act,  as  far  as  it  relates 
to  the  Civil  Bill  Courts,  may  be  made  at  any  time  after  the  passing 
of  this  Ad,  to  take  effed  on  or  after  the  commencement  of  this  Ad,  m 
manner  prescribed  by  section  seventy-nine  of  the  County  Officers 
and  Courts  (Ireland)  Act,  1877  (a). 

(9.)  The  Commissioners  of  Public  Works  in  Ireland  shall  be 
substituted  for  the  Land  Commissioners. 

(10.)  The  term  for  which  a  lease  other  than  a  building  or  mining 
lease  may  be  granted  shall  be  not  exceeding  thirty-five  years. 

(0)  The  words  in  itahos  have  been  repealed  by  the  Statute  Law  Eevision 
Act,  1898. 
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45&46Vior. 
0.38. 

Seotion64. 


THE  SCHEDULE  (a). 

BePEAIjB. 


23  &  24  Vict.  0.  146 
in  part. 


27  &  28  Vict.  c.  114 
iD  part 


40  &  41  Vict.  0.  18  . 
in  part. 


An  Act  to  give  to"| 
tmsteee,  mortgagees,  I 
and  others,  obtain  I 
powers  now  com-  f  in  part ;  namely,— 
monlj  inserted  in  I 
settlements,  mort-  I 
gag^es,  and  wills  .     .J 

Parts  I.  and  IV. 
(being  so  mnch  of  the  Act  as  is  not  repealed 
by  Uie  Conreyanoing  and  Law  of  Property 

Act,  1881). 

Sections  seventeen  and  eighteen : 

Section  twenty-one,  from  "either  by  a 
party"  to  ** benefice  or"  (inolosiTe}: 
and  from  *'or  if  the  landowner"  to 
'* minor  or  minors'*  (indusiTe)  ;  and 
"  or  circnmstanoe  "  (twice) : 

Except  as  regards  Scotland. 
The    Settled    Estates  \  .    ^  , .  „.,^. 
Act,  1877    .     .     .     .j"^P^;  namely,- 

Section  seventeen. 


(a)  This  Schedule  has  been  repealed  by  the  Statute  Law  Bevisioe 
Act,  1898. 
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APPENDIX  VIII. 


47  &  48  VIOT.  Oap.  18.  47  &  43  Vicr. 

0.  18. 
AH  ACT  TO  AMEUD  THE  SETTLED  LAITD  AOT,  1882.  

ISrd  July,  1884.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Settled  Land  Act,  1884.  Short  title. 

2.  The  expression  **  the  Act  of  1882"  used  in  this  Act  means  Interpreta- 
the  Settled  Land  Act,  1882.  tion. 

8.  The  Act  of  1882  and  this  Act  are  to  be  read  and  construed  Constniotion 
together  as  one  Act,  and  expressions  used  in  this  Act  are  to  have  °^  ^^' 
the  same  meanings  as  those  attached  by  the  Act  of  1882  to  similar 
expressions  used  therein. 

4.  A  fine  (a)  received  on  the  grant  of  a  lease  under  any  power  j^^  q^  ^ 
conferred  by  the  Act  of  1882  is  to  be  deemed  capital  money  arising  lease  to  be 
under  that  Act.  ^^^^ 

5. — (1.)  The  notice  required  by  section  forty-five  of  the  Act  of  jr  xj         j 
1882  of  intention  to  make  a  sale,  exchange,  partition,  or  lease  (b)  45  &  46  Vict. 
may  be  notice  of  a  general  intention  in  that  behalf.  o-  38,  s.  46, 

(2.)  The  tenant  for  life  is,  upon  request  by  a  trustee  of  the  settle-  ^J'^.     * 
ment,  to  furnish  to  him  such  particulars  and  information  as  may  change, 
reasonably  be  required  by  him  from  time  to  time  with  reference  to  partition,  or 
sales,  exchanges,  partitions,  or  leases  effected,  or  in  progress,  or  *^^. 
immediately  intended. 

(3.)  Any  trustee,  by  writing  imder  his  hand,  may  waive  notice 
either  in  any  particular  case,  or  generally,  and  may  accept  less  than 
one  month's  notice. 

(a)  See  Chandler  v.  Bradley,  [1897]  1  Ch.  315,  where  the  gift  of  a  stun 
of  money  to  the  tenant  for  liie  as  an  indnoement  to  grant  a  lease  was 
held  not  to  be  in  the  nature  of  a  fine,  and  the  lease  was  declared  void  as 
against  the  remaindermen. 

(b)  But  specifio  notice  is  still  necessary  as  to  mortgagee  or  charges ;  see 
Se  RayU  8,  E,,  25  Ch.  D.  464. 
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47  1 48  Vior.       (4.)  This  section  applies  to  a  notice  giyen  before,  as  well  as  to  a 
o^J^         notice  given  after,  the  passing  of  this  Act. 

(5.)  Provided  that  a  notice  to  the  sufficiency  of  which  objectioii 
has  been  taken  before  the  passing  of  this  Act,  is  not  made  soffident 
by  virtue  of  this  Act. 

As  to  oonfonts  6. — (1. )  In  the  case  of  a  settlement  within  the  meaning  of  eection 
^tenant  for  gixty- three  of  the  Act  of  1882,  any  consent  not  required  by  tie 
terms  of  the  settlement  is  not  by  force  of  anything  contained  in  that 
Act  to  be  deemed  necessary  to  enable  the  trustees  of  the  settlement, 
or  any  other  person,  to  execute  any  of  the  trusts  or  powers  created 
by  the  settlement. 

(2.)  In  the  case  of  every  other  settlement,  not  within  the  meanisg 
of  section  sixty-three  of  the  Act  of  1882,  where  two  or  more  personi 
together  constitute  the  tenant  for  life  for  the  purposes  of  that  Act, 
then,  notwithstanding  anything  contained  in  sub-section  (2)  of 
section  fifty-six  of  that  Act,  requiring  the  consent  of  all  those 
persons,  the  consent  of  one  only  of  those  persons  is  by  force  of  that 
section  to  be  deemed  necessary  to  the  exercise  by  the  trustees  of  the 
settlement,  or  by  any  other  person,  of  any  power  conferred  by  the 
settlement  exerciseable  for  any  purpose  provided  for  in  that 
Act  (a). 

(3.)  This  section  applies  to  dealings  before,  as  well  as  after,  the 
passing  of  this  Act. 

Powers  given       7.  With  respect  to  the  powers  conferred  by  section  sixty- t^uee  of 
Saxsbed*OT?   ^^  ^^  ^*  ^^^^'  ^^  following  provisions  are  to  have  effect  :— 
with  leave  of  (^0  Those  powers  are  not  to  be  exercised  without  ike  leave  of 

the  Gonrt  (b).  the  Court  (c). 

(iL)  The  Court  may  by  order,  in  any  case  in  which  it  thinks 

fit,  give  leave  to  exercise  all  or  any  of  those  powers,  and 

the  order  is  to  name  the  person  or  persons  to  whom  leave 

is  given. 

(iiL)  The  Court  may  from  time  to  time  rescind,  or  vary,  any 


(a)  See  Se  Othome  ^  Bright\  Limitsd,  [1902]  1  Oh.  335,  where  i 
of  a  will  had  a  power  of  sale  over  the  whole  estate^  and  the  undivided 
ahures  were  settled. 

[b)  Query  whether  these  powers  (S.  L.  A.,  1882,  s.  63,  ntproy  p.  836] 
are  not  also  in  efleot  oonferrod  by  sect.  68  (1),  ^),  p.  833,  tmpra,  wbiflb 
may  be  thought  to  have  rendered  sect.  63  snpe^aous.  Bat,  by  whioheTer 
section  conferred,  they  cannot  (it  is  presumed)  be  exercised  withont  the 
leave  of  the  Court.  ]^or  a  case  in  wh&h  leave  was  given  to  the  tenant  for 
life,  see  Bs  Hard\ng*$  Eitate,  [1891]  1  Ch.  60,  where  the  effect  of  seots.  6 
and  7  is  disouased.  As  to  vaoatingregistration  of  a  writ  or  order  affeotiiig 
land,  see  S.  L.  Act.  1890  (App.  XL,  infra),  s.  19. 

(e)  In  JEU  DmieWi  8.  JE.,  [1894]  3  Ch.  603,  the  Conrt,  in  the  ezeroue 
of  its  discretion  mider  tbds  clanae,  refused  its  sanctaon  to  a  propoMd 
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order  made  under  this  section,  or  may  make  any  new  or  47  &  48  Vior. 
fxirther  order.  ^-  ^^' 

(iv.)  So  long  as  an  order  under  tins  section  is  in  force,  neither 
the  trustees  of  the  settlement,  nor  any  person  other  than 
a  person  having  the  leave,  shall  execute  any  trust  or 
power  created  by  the  settlement,  for  any  purpose  for 
which  leave  is  by  the  order  given  to  exercise  a  power 
conferred  by  the  Act  of  1882. 

(v.)  An  order  imder  this  section  may  be  registered  and  re- 
registered, as  a  lis  pendens,  against  the  trustees  of  the 
settlement  named  in  the  order,  describing  them  on  the 
register  as  '*  Trustees  for  the  purposes  of  the  Settled  Land 
Act,  1882." 

(vi.)  Any  person  dealing  with  the  trustees  from  time  to  time,  or 
with  any  other  person  acting  under  the  trusts  or  powers 
of  the  settlement,  is  not  to  be  affected  by  an  order  under 
this  section,  unless  and  until  the  order  is  duly  registered, 
and  when  necessary  re-registered  as  a  lis  pendens, 
(vii.)  An  application  to  the  Court  under  this  section  may  be 
made  by  the  tenant  for  life,  or  by  the  persons  who 
together  constitute  the  tenant  for  life,  within  the  meaning 
of  section  sixty-three  of  the  Act  of  1882. 
(viii.)  An  application  to  rescind  or  vary  an  order,  or  to  make 
any  new  or  further  order  under  this  section,  may  be  made 
also  by  the  trustees  of  the  settlement,  or  by  any  person 
beneficially  interested  under  the  settlement. 

(ix.)  The  person  or  persons  to  whom  leave  is  given  by  an  order 
under  this  section  shall  be  deemed  the  proper  person  or 
persons  to  exercise  the  powers  conferred  by  section  sixty- 
three  of  the  Act  of  1882,  and  shall  have,  and  may  exercise 
those  powers  accordingly. 

(x.)  This  section  is  not  to  affect  any  dealing  which  has  taken 
place  before  the  passing  of  this  Act,  under  any  trust  or 
power  to  which  this  section  applies. 

8.  For  the  purposes  of  the  Act  of  1882  the  estate  of  a  tenant  by  Gorte^  to  be 
the  curtesy  is  to  be  deemed  an  estate  arising  imder  a  settlement  deemed  to 
made  by  his  wife  (a).  SS^^t 

(0)  See  S.  L.  Act,  1882  (App.  VII.,  iupra),  b.  68  (I),  viii. ;  and  BatM 
V.  JSMiertoHy  [1896]  1  Ch.  169. 
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60  &  61  VioT.  60  &  51  VICT.  Oap.  80. 
0.  80. 
AN  AOT  TO  AHSND  THE  SETTLED  LAIO)  ACT,  1882. 

[23rd  Augwt,  1887.] 

46  &  46  Yiot. '      Whereas  bj  the  twenty-first  section  of  the  Settled  Land  M 
c.  88.  1882  (in  this  Act  referred  to  as  the  Act  of  1882),  it  is  provided  M 

capital  money  arising  under  that  Act  may  be  applied  in  paymeot 
for  any  improvement  by  that  Act  authorised : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majeetr, 

by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  asd 

Temporal,  and  the  Commons,  in  this  present  Parliament  assembled, 

and  by  the  authority  of  the  same,  as  follows : 

Amendment         1.  Where  any  improvement  of  a  kind  authorised  by  the  Act  of 

Setti^^I     A    ^^^^  (")  ^"^  heen  or  may  be  made  either  before  or  after  the  passing 

Act  1882.        of  this  Act,  and  a  rentcharge,  whether  temporary  or  perpetnal,  has 

been  or  may  be  created  in  pursuance  of  any  Act  of  Parliament,  with 

the  object  of  paying  off  any  moneys  advanced  for  the  purpose  of 

defraying  the  expenses  of  such  improvement,  any  capital  moner 

expended  in  redeeming  such  rentcharge,  or  otherwise  providing  for 

the  payment  thereof,  shall  be  deemed  to  be  applied  in  payment  for 

an  improvement  authorised  by  the  Act  of  1882. 

(a)  See  p.  812,  supra,  and  Se  NewtotCi  S.  E.,  W.  N.  1889,  p.  201  : 
W.  if.  1890,  p.  24.  This  Act  was jpasaed  in  oonseqnence  of  ^e  dedfkn 
in  Re  KnatehbulVi  S.  £.,  27  Ch.  I>.  349,  that  terminable  improTement 
rentcharge  created  mider  the  Improvement  of  Land  Act  of  1864  were 
not  incumbrances  within  the  meaning  of  sect.  21,  sub-sect.  (iL),  of  tho 
Act  of  1882.  Capital  moneys  may  now  be  emplojred  either  in  pajmeot 
of  the  instalments  of  such  rentoharges  as  they  fall  due,  including  interest 
as  well  as  principal,  or  in  redeeming  the  rentcharges,  in  which  case  the 
trustees  may  pay  a  reasonable  and  proper  sum  by  way  of  bonus  to  com- 
pensate the  owner  of  the  rentcharge  for  loss  of  interest :  £e  Lord  Efmmt^' 
S,  £.,  46  Ch.  D.  396.  But  the  Act  does  not  authorise  the  tnutees  to 
recoup  the  tenant  for  life  out  of  capital  moneys,  the  instalments  of  such 
rentohargfes  actually  paid  by  him  before  the  passing  of  the  Act:  Si 
HowariV$  S.  E.,  [1892]  2  Ch.  233.  As  to  such  payments  by  the  tenast 
for  life  since  the  Act,  see  Re  Daiiton's  S.  E,,  [1892]  3  Ch.  522 ;  it 
Marquis  of  BristoVs  8.  E.,  [1893]  3  Ch.  161.  See  also,  as  to  thi^  and  the 
following  section,  Ex  parte  Vicar  of  Castle  Bytham,  [1895]  1  Ch.  848 : 
Re  Earl  Strafford  and  Maples^  [1896]  1  Ch.  236 ;  and  Jfcj  Vernty's  8,  1., 
[1898]  1  Cb.  608. 
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2.  Any  improvement  in  payment  for  whick  capital  money  is  50  &  51  Vict. 
applied  or  deemed  to  be  applied  imder  the  provisions  of  the  pre-         ^*  ^^' 
ceding  section  shall  be  deemed  to  be  an  improvement  within  the  Sect.^Sof 
meaning  of  section  twenty-eight  of  the  Act  of  1882,  and  the  pro-  Settled  Land 
visions  of  such  last-mentioned  section  shall,  so  far  as  applicable,  be  '^^»  ^J^^/  *® 
deemed  to  apply  to  such  improvement.  provanents 

3.  This  Act  shall  be  construed  as  one  with  the  Settled  Land  Act,  within  preced- 
1882,  and  the  Settled  Land  Act,  1884,  and  may  be  cited  together  ^      .  ^  ' 
with  those  Acts  as  the  Settled  Land  Acts,  1882  to  1887,  and  sepa-  ^^^^  *^*^®- 
rately  as  the  Settled  Land  Acts  (Amendment)  Act,  1887. 
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Constmotion 
and  short 
title. 


Option  of 
purchaaein 
building  leaae. 
46  &  46  Vict. 
0.  38. 


Prioetobe 

capital 

money. 


62  &  63  VICT.  Cap.  36. 

AN  ACT  TO  AMEND  THE  SBTILKD  LAND  ACT,  1882. 

[12M  Augud,  1889.] 

Be  it  enacted  by  the  Queen'e  moet  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  ths 
authority  of  the  same,  as  follows : 

1.  This  Act  shall  be  construed  as  one  with  the  Settled  Land  Acts, 
1882  to  1887,  and  may  be  cited  together  with  those  Acts  as  the 
Settled  Land  Acts,  1882  to  1889,  and  separately  as  ther  Settled  Land 
Act,  1889. 

2.  Any  building  lease,  and  any  agreement  for  granting  building 
leases,  under  the  Settled  Land  Act,  1882,  may  contain  an  option, 
to  be  exercised  at  any  time  within  an  agreed  number  of  years  not 
exceeding  ten,  for  the  lessee  to  purchase  the  land  leased  at  a  price 
fixed  at  th.e  time  of  the  making  of  the  lease  or  agreement  for  the 
lease,  such  price  to  be  the  best  which  having  regard  to  the  rent 
reserved  can  reasonably  be  obtained,  and  to  be  either  a  fixed  sum 
of  money  or  such  a  sum  of  money  as  shall  be  equal  to  a  stated 
number  of  years'  purchase  of  the  highest  rent  reserved  by  the  lease 
or  agreement. 

3.  Such  price  when  received  shall  for  all  purposes  be  capital 
money  arising  under  the  Settled  Land  Act,  1882. 


Digitized  by 


Google 


SETTLED  LAND  ACT,  1890.  847 


APPENDIX  XI. 


63  &  64  VICT.  Cap.  69.  68  &  64  Vior. 

0.  69. 
AS  ACT  TO  AMEND  THE  SETTLED  LAIO)  ACTS,  1882  TO  1889.  

[ISth  August,  1890.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

Preliminary, 

1.  This  Act  may  be  cited  as  the  Settled  Land  Act,  1890.  Short  title. 

2.  The  Settled  Land  Acts,  1882  to  1889,  and  this  Act  are  to  be  Acts  to  be 
read  and  construed  together  as  one  Act,  and  may  be  cited  as  the  ?^2*5?*®^ 
Settled  Land  Acts,  1882  to  1890.  together. 

8.  Expressions  used  in  this  Act  are  to  have  the  same  meanings  Literpreta- 
as  those  attached  by  the  Settled  Land  Acts,  1882  to  1889,  to  similar  ^o°* 
expressions  used  therein. 

Definitions, 

4. — (1.)  Every  instrument  whereby  a  tenant  for  life,  in  considera-  Listrument  in 
tion  of  marriage  or  as  part  or  by  way  of  any  family  arrangement,  ^'^i^ajre^ 
not  being  a  security  for  payment  of  money  advanced,  makes  an  &c,  to  be  part 
assignment  of  or  creates  a  charge  upon  his  estate  or  interest  under  o'  *he  settle- 
the  settlement  is  to  be  deemed  one  of  the  instruments  creating  the  °^ 
settlement,  and  not  an  instrument  vesting  in  any  person  any  right 
as  assignee  for  value  within  the  meaning  or  operation  of  section  fifty  45  ^  45  y|Q^, 
of  the  Act  of  1882.  c.  38. 

(2.)  This  section  is  to  apply  and  have  effect  with  respect  to  every 
difi^sition  before  as  well  as  after  the  passing  of  this  Act,  unless 
inconsistent  with  the  nature  or  terms  of  the  die^position  (a). 

(a)  See  S.  L.  Act,  1882,  s.  2,  supra,  p.  792,  and  8.  60,  supra,  p.  828. 
The  section  is  confined  to  the  purpose  of  exolodinff  the  operation  of  sect.  50 
of  the  Act  of  1882,  as  regards  the  limited  class  of  instruments  mentioned : 
it  does  not  make  an  instrument  of  that  olass  one  of  the  instruments 
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63  &  64  ViOT. 
0.69. 

Creation  of 
easements  on 
exchange  or 
partition. 


Power  to 
complete 
predeoesflor'B 
contract. 


Exchange*. 

5.  On  an  exchange  or  partition  any  easement,  right,  or  priTilege 
of  any  kind  may  be  reserved  or  may  be  granted  OTer  or  in  relation 
to  the  settled  land  or  any  part  thereof,  or  other  land  or  an  eaaement, 
right,  or  privilege  of  any  kind  may  be  giyen  or  taken  in  exchange 
or  on  partition  for  land  or  for  any  other  easement,  right,  or  pzirilege 
of  any  kind  (a). 

Completion  of  Contracts, 

6.  A  tenant  for  life  may  make  any  conveyance  which  is  neoeaazy 
or  proper  for  giving  effect  to  a  contract  entered  into  by  a  predecessor 
in  title,  and  which  if  made  by  such  predecessor  would  have  beoi 
valid  as  against  his  successors  in  title  (6). 


ProTision  as 
to  leases  for 
21  years. 


45  k  46  Vict, 
c.  88. 


Leases, 

7.  A  lease  for  a  term  not  exceeding  twenty-one  years  at  the  best 
rent  that  can  be  reasonably  obtained  without  fine,  and  whereby  the 
lessee  is  not  exempted  from  punishment  for  waste,  may  be  made  by 
a  tenant  for  lif e^ — 

(i.)  Without  any  notice  of  an  intention  to  make  the  same  having 
been  given  under  section  forty- five  of  the  Act  of  1882;  and 

(iL)  Notwithstanding  that  there  are  no  trustees  of  the  settlement 
for  the  purposes  of  the  Settled  Land  Acts,  1882  to  1890; 
and 

(iii.)  By  any  writing  under  hand  only  containing  an  agreement 
instead  of  a  coyenant  by  the  lessee  for  payment  of  rent  in 
cases  where  the  term  does  not  extend  beyond  three  years 
from  the  date  of  the  writing. 


creating  the  settlement  for  all  ihe  purposes  of  the  Act.  J?.y.,  cm.  a  sale 
by  a  t^iant  for  life,  who  has  made  an  assig^nment  in  consideration  of 
marriage,  or  by  way  of  family  arrangement,  it  is  not  neoessszy  that 
there  should  be  trustees  of  the  subsequent  assignment  as  well  as  of  the 
origrinal  settlement ;  the  two  instruments  are  not  for  this  purpose  a 
**•  compound  settlement "  in  the  proper  sense  of  that  term.*  See  &  Ketk 
d-  Hart's  Contract,  [1898]  1  Ch.  617  ;  and  Du  Cane  f  NeUlefiWs  CotUrwt, 
[1898]  2  Ch.  96,  where  the  earlier  cases  of  Ite  TibbiU'  S,  £,,  [1897]  2  Ch. 
149,  and  JRe  Meade's  S,  E.,  [1897]  1  I.  £.  121,  which  had  caused  considGr- 
able  inconvenience  in  practice,  were  discussed  and  explained. 

(a)  The  latter  part  of  the  section,  beginning  with  the  words  <*  or  an 
easement,"  is  an  independent  dause,  and  authorizes  an  exchange  d 
easements  apart  from  an  exchange  or  partition  of  land :  Be  Broken' $ 
Settlement,  [1903]  1  Ch.  265. 

(b)  It  has  been  laid  down  that  this  section  does  not  apply  to  leases : 
Be  XemeyS'Tynte,  [1892]  2  Ch.  211.  See  sect.  12,  sub-seot.  1,  of  the  S.  L. 
Act,  1882,.  supra,  p.  802. 
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8.  In  a  mining  lease—  53  &  54  Vior. 
(i.)  The  rent  may  be  made  to  vary  according  to  the  price  of         °1^ 

the  minerals  or  substances  gotten,  or  any  of  them :  Provision  as 

(ii.)  Such  price  may  be  the  saleable  value,  or  the  price  or  value  to  mining 
appearing  in  any  ti-ade  or  market  or  other  price  list  or  ^®*®®^- 
return  from  time  to  time,  or  may  be  the  marketable 
value  as  ascertained  in  any  manner  prescribed  by  the  lease 
(including  a  reference  to  arbitration),  or  may  be  an  ayeragQ 
of  any  such  prices  or  values  taken  during  a  specified 
period  (a). 

9.  Where,  on  a  grant  for  building  purposes  by  a  tenant  for  life.  Power  to 
the  land  is  expressed  to  be  conveyed  in  fee  simple  with  or  subject  reserve  a  rent- 
to  a  reservation  thereout  of  a  perpetual  rent  or  rentcharge,  the  ^ntlnfee 
reservation  shaU  operate  to  create  a  rentcharge  in  fee  simple  issuing  simple. 

out  of  the  land  conveyed,  and  having  incidental  thereto  aU  powers 

and  remedies  for  recovery  thereof  conferred  by  section  forty-four  of 

the  Conveyancing  and  Law  of  Property  Act,  1881,  and  the  rent-  44  &  46  Vict. 

charge  so  created  shall  go  and  remain  to  the  uses  on  the  trusts  and  °-  *^' 

subject  to  the  powers  and  provisions  which,  immediately  before  the 

conveyance,  were  subsisting  with  respect  to  the  land  out  of  which 

it  is  reserved. 

Mansion  and  Park, 

10. — (1.)  From  and  after  the  passing  of  this  Act  section  fifteen  Eestriction  on 
of  the  Act  of  1882,  relating  to  the  sale  or  leasing  of  the  principal  sale  of 
mansion  house,  shall  be  and  the  same  is  hereby  repealed.  mansion. 

(2.)  Notwithstanding  anything  contained  in  the  Act  of  1882,  the 
principal  mansion  house  (if  any)  on  any  settled  land,  and  the 
pleasure  grounds  and  park  and  lands  (if  any)  usually  occupied 
therewith,  shaU  not  be  sold,  exchanged,  or  leased  by  the  tenant  for 
life  without  the  consent  of  the  trustees  of  the  settlement  or  an 
order  of  the  Court  (6). 

(3.)  Where  a  house  is  usually  occupied  as  a  farmhouse,  or  where 
the  site  of  any  house  and  the  pleasure  grounds  and  park  and  lands 
(if  any)  usually  occupied  therewith,  do  not  together  exceed  twenty- 
five  acres  in  extent,  the  house  is  not  to  be  deemed  a  principal 
mansion  house  within  the  meaning  of  this  section  (c). 

(a)  See  S.  L.  Act,  1882,  s.  9  {supra,  p.  800). 

(b)  The  section  applies  to  a  park  in  the  ordinary  sense,  and  prevents 
the  lease  of  an  easement  over  the  mansion  house,  &o.,  without  the 
requisite  consent  or  order.     See  Fease  v.  Courtney,  W.  N.  1904,  148. 

(c)  See  the  note  to  the  repealed  section  of  the  S.  L.  Act,  1882  (supraf 
p.  803). 

D. — c.p.  54 
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63&64VIOT.  ^,     r>   .  . 

c.  69.  -^^  Bamng  of  Money, 

Power  to  raise  ^^' — (^0  ^Vhere  money  is  required  for  the  purpose  of  dischsTging 
money  by  an  incumbrance  on  the  settled  land  or  part  thereof,  the  tenant  for 
mortgage  (a).  jjfQ  jj^y  j^g^  the  money  so  required,  and  also  the  amount  properly 
required  for  payment  of  the  costs  of  the  transaction  on  mortgage  of 
the  settled  land,  or  of  any  part  thereof,  by  conyeyajice  of  the  fee 
simple  or  other  estate  or  interest  the  subject  of  the  settlement,  or 
by  creation  of  a  term  of  years  in  the  settled  land,  or  any  part 
thereof,  or  otherwise,  and  the  money  so  raised  shall  be  cqiitBl 
money  for  that  purpose,  and  may  be  paid  or  applied  accordingly. 

(2.)  Incumbrance  in  this  section  does  not  include  any  anniul 
simi  payable  only  during  a  life  or  liyes  or  during  a  term  of  yeaza 
absolute  or  determinable. 

Dealings  as  hettoeen  Tenant  for  Life  and  the  Estate. 

Provision  12.  Where  a  sale  of  settled  land  is  to  be  made  to  the  tmant  lor 

enabling  jif^^  ^  ^  purchase  is  to  be  made  from  him  of  land  to  be  made  sdb- 

tenant^rhfe.  J®®^  ^  ^®  limitations  of  the  settlement,  or  an  exchange  is  to  be 
made  with  him  of  settled  land  for  other  land,  or  a  partition  is  to  be 
made  with  him  of  land  an  undivided  share  whereof  is  subject  to  the 
limitations  of  the  settlement,  the  trustees  of  the  settlement  shall 
stand  in  the  place  of  and  represent  the  tenant  for  life,  and  shall,  in 
addition  to  their  powers  as  trustees,  have  all  the  powers  of  the 
tenant  for  life  in  reference  to  negotiating  and  completing  the 
transaction  (&). 

Application  of  Capital  Money. 

Application  of      13.  Improvements  authorised  by  the  Act  of  1882  shall  indnde 
capital  the  following ;  namely, 

money.  (j )  Bridges; 

(ii.)  Making  any  additions  to  or  alterations  in  buildings  reason- 
ably necessary  or  proper  to  enable  the  same  to  be  let; 

(iii.)  Erection  of  buildings  in  substitution  for  buildings  within 

{a\  By  virtue  of  this  section  read  in  conjunction  with  sect.  2  (1'  of 
the  S.  L.  Act,  1882  (App.  VII.),  where  two  estates  are  settled  in  idea- 
tically  the  same  way,  whether  by  one  and  the  same  in&laiiment  or  by 
different  instruments,  an  incumbrance  affecting  one  of  tiie  estates  maV 
be  paid  off  by  means  of  a  mortgage  upon  the  other,  or  upon  bo^  of  ^ 
estates:  He  Lord  Momon'a  S.  K,  [1898]  1  Ch.  427.  As  to  tiie  sectiai 
generally,  see  £e  SmUh'a  S.  K,  [1901]  1  (31.  689 ;  and  also  Re  Cliford, 
[1902]  1  Ch.  87,  where  the  meaning  of  the  word  "required"  is  con- 
sidered. 

{b)  Note  that  a  lease  of  settled  land  is  not  mentioned  in  the  section ; 
nor  can  such  a  lease  be  granted  by  the  tenant  for  life  to  himself.  Se6 
Boyce  v.  Edbrooke,  [1903]  1  Ch.  836. 
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an  urban  sanitary  district  taken  by  a  local  or  other  public  58  &  54  Vioi. 
authority,  or  for  buildings  taken  under  compulsory  powers,         °'  ^^* 
but  so  that  no  more  money  be  expended  than  the  amoimt  "~" 

received  for  the  buildings  taken  and  the  site  thereof ; 
(iy.)  The  rebuilding  of  the  principal  mansion  house  on    the 
settled  land :  Proyided  that  the  sum  to  be  applied  under 
this  sub-section  shall  not  exceed  one-half  of  the  a.nmm1 
rental  of  the  settled  land  (a). 

14.  All  or  any  part  of  any  capital  money  paid  into  Court  may,  Capitalmoney 
if  the  Court  thinks  fit,  be  at  any  time  paid  out  to  the  trustees  of  ^  Court  may 
the  settlement  for  the  purposes  of  the  Settled  Land  Acts,  1882  to  1890.  ^  ^ust^* 

15.  The  Court  may,  in  any  case  where  it  appears  proper,  make  Cq^-a  -^« 
an  order  directing  or  authorising  capital  money  to  be  applied  in  or  order  pay- 
towards  payment  for  any  improvement  authorised  by  the  Settled  nient  for  im- 
Land  Acts,  1882  to  1890,  notwithstanding  that  a  scheme  was  not,  l^^l^^^ 
before  the  execution  of  the  improvement,  submitted  for  approval, 

as  required  by  the  Act  of  1882,  to  the  trustees  of  the  settlement,  or 
to  the  Court  (6). 

(a)  See  S.  L.  Act,  1882,  s.  25  {supra,  p.812 ).  As  to  what  are  additions 
and  alterations  within  sub-seot.  (ii.),  see  £e  De  Teissier's  S,  E.y  [1893] 

1  Ch.  163 ;  Re  Lord  QerartTs  S,  £,,  [1893]  3  Ch.  262 ;  Jie  GaskeWs  S,  E,, 
[1894]  1  Ch.  486 ;  Stanford  v.  Roberts,  [1901]  1  Ch.  440  ;  and  Re 
JBloff rave's  S.K,  [1903]  1  Ch.  663,  where  it  was  laid  down  by  the  Court 
of  Appeal  that  to  come  within  sub-sect,  (ii.)  an  addition  most  be  of  a 
structural  character,  and  the  cost  of  an  electric  lighting  installation  was 
not  allowed  out  of  capital.  See  also  Re  Tucker's  S.  E.,  [1895]  2  Ch.  468, 
where  the  cost  of  alterations  and  additions,  which  were  rather  in  the 
nature  of  repairs  than  of  permanent  improvements,  was  not  allowed ; 
and  as  to  repairs  generally  see  Re  TFillis,  [1902]  1  Ch.  15.  There  must 
be  a  present  intention  to  let,  though  not  necessarily  an  immediate 
prospect  of  letting,  before  any  application  of  capital  money  can  be  made 
under  this  sub-section.  Re  Be  Teissier's  S,  E.,  ubi  sup. ;  Re  Lord  Gerard's 
S.  £.,  ubi  sup,y  at  p.  260 ;  Stanford  v.  Roberts,  ubi  sup.,  and  Re  Calverley's 
S,  ^.,  [1904]  1  Ch.  160.  As  to  what  is  a  "rebuilding"  within  sub- 
sect,  iv.,  see  the  last-cited  oases.  Structural  alterations  and  repairs, 
however  extensiTe,  do  not  amount  to  such  a  "rebuilding."  "Annual 
rental "  in  the  proviso  to  sub-sect.  iv.  means  the  total  income  of  all  the 
settled  property,  not  only  rent  from  land  but  also  income  derived  from 
capital  money  mvested.  Re  De  Teissier's  S.  E,,  ubi  sup.  ;  and  semble,  "the 
settled  land ''  in  the  same  proviso  refers  to  the  whole  land  subject  to  the 
settlement,  and  not  to  the  particular  estate  on  which  the  mansion  house 
is  situate,  Re  Lord  Gerard's  S.  E,,  ubi  sup, 

{b)  See  S.  L.  Act,  1882,  sect.  26  {supra,  p.  814).  As  regards  improvements 
executed  without  a  scheme  since  the  commencement  of  the  Act  of  1882, 
this  section  is  retrospective ;  but  it  does  not  (except  possibly  in  a  very 
special  case)  authorise  the  application  of  capital  money  in  payment  for 
improvements  executed  before  that  time.  Re  Ortnrod's  8.  E.,  [1892]  2  Ch. 
818.  And  see  Re  Dalison's  8.  E.,  [1892]  3  Ch.  622;  Re  Marquis  of 
EristoVs  8,  E.,  [1893]  3  Ch.  161.  For  examples  of  the  exercise  of  the 
discretionary  jurisdiction  under  the  section,  see  Re  Tueker's  8,  E.,  [1895] 

2  Ch.  468  ;  Re  Lisbume's  8.  E.,  W.  N.  1901,  91 ;  and  of .  i2^  JPlartinffton, 
[1902]  1  Ch.  711. 
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63&54yiOT. 
0.69. 

Trustees  for 
theparpoeee 
of  tne  Act. 


Application  of 
provisions  of 
44  &  45  Vict. 
0.  41,  as  to 
appointment 
of  trustees. 


Extension  of 
meaning  of 
«workmg 


Trmteei. 

16.  Where  there  are  for  the  time  being  no  trustees  of  the  settle- 
ment within  the  meaning  and  for  the  purposes  of  the  Act  ol 
1882,  then  the  following  persons  shall,  for  the  purposes  of  the 
Settled  Land  Acts,  1882  to  1890,  be  trustees  of  the  settlement; 
namely, 

(i.)  The  persons  (if  any)  who  are  for  the  time  being  under  the 
settlement  trustees,  with  power  of  or  upon  trust  for  sale  of 
any  other  land  comprised  in  the  settlement  and  subject  to 
the  same  limitations  as  the  land  to  be  sold,  or  with  power 
of  consent  to  or  approval  of  the  exercise  of  such  a  power 
of  sale,  or,  if  there  be  no  such  persons,  then 
(ii.)  The  persons  (if  auj)  who  are  for  the  time  being  undo-  fhs 
settlement  trustees,  with  future  power  of  sale,  or  under  a 
future  trust  for  sale  of  the  land  to  be  sold,  or  with  i>owcr 
of  consent  to  or  approval  of  the  exercise  of  such  a  futon 
power  of  sale,  and  whether  the  power  or  trust  takes  effect 
in  all  events  or  not  (a). 

[17. — (1.)  All  the  potoer8  and  provisions  contained  in  the  Convof- 
anting  and  Law  of  Property  Act,  1881,  unih  reference  to  the  appoifU- 
ment  of  new  trustees,  and  the  discharge  and  retirement  of  trf^siees,  are 
to  apply  to  and  include  trustees  for  the  purposes  of  the  Settled  Lasti 
Acts,  1882  to  1890,  whether  appointed  by  the  Court  or  by  the  settlemeyU, 
or  under  provisions  contained  in  the  settlement, 

(2.)  This  section  applies  and  is  to  have  effect  with  respect  to  os 
appointment  or  a  discharge  and  retirement  of  trustees  taking  place 
hefore  as  well  <m  after  t?ie  passing  of  this  Act, 

(3.)  This  section  is  not  to  render  invalid  or  prejudice  any  appoist- 
ment  or  any  discharge  and  retirement  of  trustees  effected  before  tks 
passing  of  this  Act  otherwise  than  under  the  provisions  of  the  CW- 
veyancing  and  Law  of  Property  Act,  1881  (6).] 

18.  The  provisions  of  section  eleven  of  the  Housing  of  ^ 
Working  Classes  Act,  1885,  and  of  any  enactment  which  may  he 

(a)  See  S.  L.  Act,  1882,  s.  2  (8),  supra,  p.  795.  For  the  porpoeee  ol 
sab -sect.  ii.  it  is  immaterial  that  the  trust  for  or  power  of  w^l**  can 
never  be  exercised  by  the  present  trustees,  e.g,,  where  it  only  anses  oa 
the  death  of  a  tenant  for  liie  who  is  one  of  the  tnutees.  R$  JmetsmU 
S,  ^.,  [1902]  1  Ch.  268. 

(b)  This  section  has  been  repealed  and  replaced  by  sect.  47  of  the  Trustee 
Act,  1893  (App.  XV.,  injra).  The  repealed  section  was  enacted  to  mert 
the  case  of  £e  Wilcoek,  34  Ch.  D.  508,  in  which  it  was  doubted  whether 
sect.  3 1  of  the  Conveyancing  and  Law  of  Property  Act>  1881  (now  repealed 
and  replaced  by  sect.  10  of  the  Trustee  Act,  1893),  applied  to  i 
appointed  for  purposes  of  the  Settled  Land  Acts. 
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substituted  therefor,  shall  have  effect  as  if  the  expression  **  working  63  &  64  Vict. 
classes "  included  all  classes  of  persons  who  earii  their  livelihood         0^69. 

by  wages  or  salaries:  Provided  that  this  section  shall  apply  only  classes'*  in 

to  buildings  of  a  rateable  value  not  exceeding  one  hundred  pounds  48  &  49  Vict. 

I>er  annum  (a).  °*  ^2* 

10.  The  registration  of  a  writ  or  order  affecting  land  may  be  Power  to 

vacated  pursuant  to  an  order  of  the  High  Court  or  any  judge  thereof.  Z^o^^f^^' 


writ. 


(a)  The  seofcion  referred  to  has  been  repealed  by  the  Housing  of  the 
Working  Classes  Act,  1890.    By  sect.  74  of  this  Act  it  is  enacted  : — 
(1)  The  Settled  Land  Act,  1882,  shall  be  amended  as  follows  :— 
(a)  Any  sale,  exchange  or  lease  of  land  in  pursaanoe  of  the  said  Act, 
when  made  for  the  purpose  of  the  erection  on  such  land  of 
dwellings  for  the  working  classes,  may  be  made  at  such  price, 
or  for  such  consideration,  or  for  such  rent,  as  having  regard  to 
the  said  purpose,  and  to  all  the  circumstances  of  the  case,  is  the 
best  that  can  be  reasonably  obtained,  notwithstanding  that  a 
higher  price,  consideration,  or  rent  might  have  been  obtained  if 
the  land  were  sold,  exchanged,  or  leased  for  another  purpose. 
{b)  The  improYements  on  which  capital  money  may  be  eJtpended, 
enumerated  in  section  twenty-five  of  the  said  Act,  and  referred 
to  in  section  thirty-five  of  the  said  Act,  shall,  in  addition  to 
cottages  for  labourers,  farm  servants,  and  artizans,  whether 
employed  on  the  settled  land  or  not,  include  any  dwellings 
available  for  the  working  classes,  the  building  of  which,  in  the 
opinion  of  the  Court,  is  not  injurious  to  the  estate. 
The  sub-section  is  discussed  in  :Re  Calverley's  S.  £.,  [1904]  1  Ch.  160. 
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46&46VIOT. 
0.76. 


Married 
woman  to  be 
capable  of 
holdiDg  pro- 
perty and  of 
oontraoting  as 
a  feme  sole. 


45  &  46  VIOT.  Cap.  75. 

AK  ACT  TO  CONSOLIDATE  AND  AMEND  THE  ACTS  BELATnTG  TO  THE 
PKOPEBTY  OF  MARRIED  WOMEN. 

llSthAugua,  1882.] 

Whereas  it  is  expedient  to  consolidate  and  amend  the  Act  of 
the  thirty-third  and  thirty-fourth  Victoria,  chapter  ninety-three, 
intituled  **The  Married  Women's  Property  Act,  1870,"  and  the 
Act  of  the  thirty-seventh  and  thirty-eighth  Victoria,  chapter  fifty, 
intituled  **An  Act  to  amend  the  Married  Women's  Property  Act 
(1870)": 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1. — (1.)  A  married  woman  shall,  in  accordance  with  the  provisions 
of  this  Act,  be  capable  of  acquiring,  holding,  and  disposing  by  wiU 
or  otherwise,  of  any  real  or  personal  property  as  her  separate 
property,  in  the  same  manner  as  if  she  were  a  feme  sole,  without 
the  intervention  of  any  trustee  (a). 


(a)  This  Bnb-seotlon  mnst  be  read  in  connection  with  sects.  2  and  5,  and 
the  M.  W.  P.  Act,  1893  (App.  XIII.,  infra),  a.  3.  It  does  not  give  any 
dispo8ing  power  as  to  property  not  falling  within  those  sections:  A 
Cunoy  Mansfield  v.  Jf.,  43  Ch.  D.  12.  It  applies  in  the  case  of  a  woman 
married  before  1883,  only  to  her  property  acquired  after  1882 :  ibid,,  and 
see  £e  Harris' $  S.  E.,  28  Gh.  D.  171 ;  and  it  has  been  held  that  the  power 
of  disposition  by  will  here  given  to  a  married  woman  extends  only  to 
property  to  whim  she  is  entitled  during  ooverture,  so  that  a  will  made  by 
her  during  coverture  is  not  effectual  as  to  property  which  she  does  not 
acquire  until  after  the  ooverture  is  determined :  Ue  Price,  Stafford  v.  &, 
28  Ch.  D.  709  ;  see  also  Re  Cttno,  Mam/ield  v.  AT.,  43  Ch.  D.  12.  But  in 
He  Boiven,  [1892]  2  Ch.  291,  the  will  of  a  married  woman  made  befoie 
the  passing  of  the  Act  was  held  to  pass  separate  property  acquired  by 
virtue  of  the  Act.  And  now  by  virtue  of  sect.  3  of  the  Act  of  1893,  the 
will  of  a  married  woman  speaks  from  her  death,  and  does  not  need  to  be 
re-executed  after  the  death  of  her  husband.  With  respect  to  probate 
and  the  nature  generally  of  the  will  of  a  married  woman,  see  the  Probate 
Rules  of  1887  (W.  N.  1887,  April  23) ;  and  Me  Price,  12  P.  D.  137 ;  Re 
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(2.)  A  married  woman  shall  be  capable  of  entering  into  and  45  &  46  Vioi. 
rendering  herself  liable  in  respect  of  and  to  the  extent  of  her  separate  ^-  75. 
property  on  any  contract,  and  of  suing  and  being  sued,  either  in 
contract  or  in  tort,  or  otherwise,  in  all  respects  as  if  she  were  a  feme 
sole,  and  her  husband  need  not  be  joined  with  her  as  plaintiff  or 
defendant,  or  be  made  a  party  to  any  action  or  other  legal  proceed- 
ing brought  by  or  taken  against  her ;  and  any  damages  or  costs 
recovered  by  her  in  any  such  action  or  proceeding  shall  be  her 
separate  property ;  and  any  damages  or  costs  recovered  against  her 
in  any  such  action  or  proceeding  shall  be  payable  out  of  her  separate 
property,  and  not  otherwise  {a), 

Lambtrty  39  Ch.  D.  626 ;  Smart  v.  Tranter,  43  Ch.  D.  687  ;  Re  Smith, 
46  Ch.  D.  632  ;  Re  Atkinson,  [1898]  1  Ch.  637 ;  [1899]  2  Ch.  1 ;  and 
In  the  Goods  of  Leman,  [1898]  P.  216.  See  also  Re  Taylor,  36  NV.  R.  683, 
relating  to  ^e  confirmation  of  the  will  of  a  married  woman  by  a  will 
made  tSter  the  death  of  her  husband  ;  and  Re  M*Myn,  33  Ch.  D.  576,  as 
to  the  right  of  a  husband  as  personal  representative  of  his  wife  to  pay 
her  funeral  expenses  out  of  her  estate.  As  to  a  married  womau^s  appoint- 
ment by  will,  see  Re  Roper,  Roper  v.  Doncaster,  39  Ch.  D.  482  ;  Re  Ann, 
[1894]  I  Ch.  549  ;  and  as  to  the  effect  of  this  Act  where  an  earUer  Act, 
I^Ting  special  powers  of  disposition,  expressly  excludes  married  women, 
see  Re  Smith's  Estate,  ClemenU  v.  JFard,  35  Ch.  D.  689.  A  conveyance 
by  a  married  woman  who  is  a  **bare  trustee''  within  the  Trustee  Act, 
1893,  8.  16,  can  be  made  without  acknowledgment  by  her  or  the  concur- 
rence of  her  husband,  see  Re  Docwra,  29  Ch.  D.  693.  But  it  has  been 
held  by  North,  J.,  in  Re  Uarkn^ss  ^  AlUopp's  Contract,  [1896]  2  Ch.  358, 
that  a  married  woman  who  is  a  trustee  for  sale  cannot  oonvey  without 
such  acknowledgment  and  concurrence;  see  the  note  on  this  decision, 
supra,  p.  55  ;  and  Re  Howgate  ^  Osborn*s  Contract,  [1902]  1  Ch.  451.  As 
to  the  effect  of  the  Act  upon  the  provisions  as  to  married  women  con- 
tained in  the  Fines  and  Recoveries  Act,  see  Re  Drummond  ^  Davie's  Con- 
tract,  [1891]  1  Ch.  524 ;  and  as  to  gifts  since  the  Act  of  paraphernalia, 
Tosher  v.  Tasker,  [18951  P.  1.  As  to  a  gift  to  husband  and  wife,  and  a 
third  person,  see  Re  MaroK  Mander  v.  Harris,  27  Ch.  D.  166 ;  Re  Jupp, 
Jupp  V.  Bwkwell,  39  Ch.  D.  148 ;  Re  Dixon,  Byram  v.  Tull,  42  Ch.  D. 
306.  And  as  to  the  effect  of  the  Act  upon  property  which  had  been 
conveyed  to  husband  and  wife  before  the  Act,  and  of  which  therefore 
they  were  tenants  by  entireties,  the  marriage  having  been  dissolved,  and 
also  upon  property  conveyed  to  them  after  the  Act,  and  of  which,  but 
for  the  Act,  they  would  have  been  tenants  by  entireties,  see  Thomley  v.  T., 
[1893]  2  Ch.  229 ;  and  as  to  trust  property,  sect.  18,  mfra. 

(a)  The  husband  may  still  be  sued  in  respect  of  his  wife's  torts :  Seroka 
T.  Kattenburg,  17  Q.  B.  D.  177 ;  Earle  v.  Kingseote,  [IWOO]  2  Ch.  586 ; 
but  by  virtue  of  this  sub-section  it  is  unnecessary  to  join  the  husband  if 
satisf action  is  sought  out  of  the  wife's  separate  estate  alone :  see  the  last- 
mentioned  case.  Under  this  sub-section  a  married  woman  may  sue  alone 
in  respect  of  a  tort  committed  before  the  Act  came  into  operation: 
Weldon  v.  Wifislow,  13  Q.  B.  D.  784;  Lowe  v.  Fox,  ibid,  667;  or  a 
treepass:  Weldon  v.  De  Bathe,  14  Q.  B.  D.  339.  A  married  woman, 
Buiug  alone  imder  the  Act,  cannot  be  required  to  give  security  for  costs : 
Thrtlfall  v.  Wilson,  8  P.  D.  18 ;  Jacob  v.  Isaac,  30  Ch.  D.  418 ;  seeus,  if 
»he  sues  by  a  next  friend:  Re  Thompson,  38  Ch.  D.  317.  If  she  appeals 
without  a  next  friend,  and  has  no  free  separate  property,  she  must  give 
security  for  the  costs  of  the  appeal :   Whittaker  v.  Kershaw,  46  Ch.  D, 
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46&46ViOT.        [(3.)  Every  contract  entered  into   hy  a  married  woman   BhaJl  he 
0.  76.  deemed  to  he  a  contract  entered  into  hy  her  with  respect  to  and  to  hind 

Tier  separate  property,  unless  the  contrary  he  shown* 


296.  Costs  haye  been  ordered  to  be  paid  out  of  income  of  proper^ 
subject  to  restraint  on  anticipation:  Re  Andreici,  Edward*  v.  lie  war  ^  30 
Gh.  D.  159.  See  observations  in  Ee  Olanvill,  31  Ch.  D.  532,  539  (a  case 
not  witbin  the  above  Act).  See  also  Hyde  v.  ECyde,  13  P.  D.  166,  vbere 
the  marriage  was  before  the  Act ;  and  Galmoye  v.  Cowan^  58  L*.  J.  Ql 
769;  Coxy.  Benmtt,  [1891]  1  Ch.  617.  And  the  Conrt  has  now  under 
the  Married  Women^s  Property  Act,  1893  (App.  XIII.,  i«/r«),  ».  2, 
jurisdiction  to  order  payment  of  costs  oat  of  property  subject  to  a 
restraint  on  anticipation,  and  may  enforce  such  payment  by  the  appoint- 
ment of  a  receiver  and  the  sale  of  the  property  or  otherwise  as  may  be 
just.  That  her  sole  undertaking  is  sufficient  on  an  application  for  so 
injunction,  see  Re  Pn/nne,  W.  N.  1884,  p.  144  ;  63  L.  T.  45 ;  J*ike  v.  Cave, 
W.  N.  1893,  91.  See  further  as  to  tins  sub-section,  Euller  ▼.  BtOkr, 
14  Q.  B.  D.  831,  837 ;  16  Q.  B.  D.  374  ;  Whittaker  v.  Ker%haw,  45  Oi,  D. 
320,  where  a  married  woman  was  ordered  to  refund  a  legacy  assigned  to 
her  by  her  husband.  As  to  a  married  woman's  joint  contract,  see  Hmrt 
V.  Ntblett,  [1891]  1  Q.  B.  781.  She  may  contract  with  her  hosbaod: 
Sweet  ^  Sweet,  [1898J  1  Q.  B.  12.  ^ 

As  to  the  form  of  judgment  against  a  married  woman  under  this  Act 
see  Ferks  v.  Mylrea,  W.  N.  1884,  p.  64 ;  and  the  form  given  in  Seoit  r. 
Morhy,  20  Q.  B.  D.  120,  from  which  it  appears  that  property  settled  upon 
her  with  restraint  on  anticipation  cannot  (in  cases  under  this  Act)  be 
reached  unless  it  was  property  so  settled  by  herself  on  marriage,  in  which 
case,  by  virtue  of  sect.  19  {infra),  it  remains  liable  to  satisfy  her  ante- 
nuptial debts ;  but  not  her  debts  contracted  during  coverture,  even 
though  judgment  be  given  after  the  coverture,  and  the  separate  use, 
therefore,  has  ceased :  Beckett  v.  Tasker,  19  Q.  B.  D.  7 ;  PeUon  Br^Akert 
V.  Harrison,  [1891]  2  Q.  B.  422.  The  M.  W.  P.  Act,  1893  (App.  XUI., 
infra),  s.  1,  may  be  thought  not  to  have  overruled  the  last-mentioned 
cases.  See  also  Re  Heweit,  [1895]  1  Q.  B.  328,  where  it  was  decided 
that  the  death  of  the  husbtmd  does  not  enlarge  a  judgment  against  a 
married  woman  in  the  form  in  Seott  v.  Morhy  {ubi  supra),  so  as  to  render 
her  personally  liable  for  the  jud$pnent  debt;  and  SoftUiw  t.  Wtkh, 
[1899]  2  Q  B.  419  ;  Brown  v.  Dimberley,  [1904]  1  K.  B.  28.  In  Heminf- 
way  V.  Braithiraite,  61  L.  T.  224,  it  was  neld  that  where  an  infant  was 
married  in  December,  1882,  and  a  post-nuptial  settl^nent  was  made  on 
het  (under  the  Infants'  Settlement  Act),  with  restraint  on  anticipatioD, 
the  property  so  settled  was  not  liable  to  satisfy  a  debt  contracted  after 
the  marriage  but  before  the  settlement.  See  also  Re  Dixon,  35  Ch.  D.  4. 
As  to  the  operation  of  Statutes  of  Limitation  on  debts  of  a  married 
woman,  see  Re  Rastings,  35  Ch.  D.  94 ;  as  to  garnishee  proceedings, 
Holtby  V.  Hodgson,  24  Q.  B.  D.  103 ;  and  as  to  discovery  in  aid  of  execu- 
tion, Countess  of  Ayhsford  v.  Q,  JT.  Ry.  Co.,  [1892]  2  Q.  B.  626.  Judg- 
ment against  a  married  woman's  separate  estate  not  being  a  p^^ooal 
judgment,  she  cannot  be  committed  under  sect.  5  of  the  debtors  Act, 
1869 :  Scott  v.  Morley,  20  Q.  B.  D.  120.  She  may,  however,  be  attadied 
for  non-pajrment  of  a  sum  of  trust  money  ordered  to  be  paid  by  her  into 
Court,  such  an  order  not  creating  a  debt :  Re  Tumbt^ll,  [1900]  1  Ch.  180. 
But  the  personal  liability  of  a  married  woman  at  common  law  upon  con- 
tracts made  by  her  before  marriage  is  not  taken  away  by  the  H.  W.  P. 
Act,  1882  :  Robinson,  King  ^  Co.  v.  Xy««,  [1894]  2  Q.  B.  677.  It  should 
be  noted  that,  in  cases  within  the  M.  W.  P.  Act,  1870,  separate  pgoperty 
of  a  married  woman  is  liable  for  her  ante-nuptial  debts  although  it  be 
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(4.)  Every  contract  entered  into  hy  a  married  woman  with  respect  46  &  46  Vior. 
to  and  to  hind  her  separate  property  shall  hind  not  only  the  separate         o*  76. 
property  which  she  is  possessed  of  or  entitled  to  at  the  date  of  the  contract, 
but  also  all  separate  property  which  she  may  thereafter  acquire  (a).] 

settled  upon  her  without  power  of  anticipation:  Axford  v.  Seid,  22 
Q.  B.  D.  648,  following  Sanger  v.  Sanger,  L.  R.  11  Eq.  470  (where  the 
property  was  so  settled  by  a  will) ;  see  ^  Eedgely,  Small  v.  Hedgely,  34 
C!h.  D.  379.  As  to  liability  of  a  married  woman  for  conveying  to  B. 
land  which  she  had  agreed  to  mortgage  to  A.,  see  Davies  y.  Stanford^  61 
Tj,  T.  234.  The  question  whether  a  lease  can  properly  be  granted  to  a 
married  woman  in  exercise  of  the  powers  of  the  Settled  Land  Act,  1882 
(App.  VII.,  8upra)y  in  view  of  the  qualified  nature  of  a  married  woman's 
covenants,  was  raised,  but  not  decided,  in  Dowager  Ducheu  of  Sutherland 
▼.  Duke  ofS„  [1893]  3  Ch.  169. 

{a)  These  sub- sections  have  been  repealed  by  the  Married  Women's 
Property  Act,  1893  (App.  XIII.,  infra^f  s.  4,  and  re-enacted  with  amend- 
ments in  sect.  1  of  that  Act.  A  married  woman  may  now  contract, 
-whether  she  has  or  has  not  at  the  time  any  separate  property,  and  the 
contract  binds  all  separate  property  which  she  has  at  the  time  of  the 
contract  or  subsequently  acquires,  and  is  also  enforceable  against  all 
property  which  she  is  subsequently  possessed  of  while  discovert ;  but  any 
separate  property  which  at  the  time  of  the  contract  or  aftenvards  is 
subject  to  a  restraint  upon  anticipation  is  not  available  to  satisfy  any 
lialnlity  or  obligation  arising  out  of  the  contract. 

Under  the  repealed  sub-sections  (which  apply  to  contracts  made  between 
let  January,  1883,  and  the  passing  of  the  Married  Women's  Property 
Act,  1893),  the  following  points  have  been  decided :»  a  married  woman 
10  incapable  of  contracting  at  all  imless  she  has  at  the  time  of  the  contract 
some  free  separate  property  of  such  value  and  amount  as  that  she  may 
reasonably  be  deemed  to  have  contracted  with  respect  to  it :  Falliser  v. 
Gumey,  19  Q.  B.  D.  621 ;  Leak  v.  Driffirld,  24  Q.  B.  D.  101 ;  Harrison 
T.  if.,  13  P.  D.  180 ;  Stogdon  v.  Lee,  [1891]  1  Q.  B.  661 ;  the  onus  of 
showing  this  is  on  the  person  suing  on  the  contract  {Palliaer  v.  Gumey^ 
ubi  »upra)f  and  the  statement  of  claim  should  contain  an  allegation  to 
the  etfect  above  stated,  Tetley  v.  Griffith,  57  L.  J.  673 ;  separate  property 
having  once  become  bound  by  the  contract  is  not  freed  1^  ceasing  to  be 
"separate "  on  the  death  of  the  husband,  Pelton  Bros,  y.  Harrison,  [1891] 
2  Q.  B.  426 ;  on  the  other  hand,  separate  property  not  bound  by  reason 
of  its  being  subject  to  a  restraint  upon  anticipation  during  the  coverture 
does  not  become  so  by  the  husband's  desth :  Beckett  y.  Tasker,  19  Q.  B.  D. 
7  ;  Felton  Bros.  v.  Harri»on,  ubi  supra;  except,  however,  in  the  case  of  a 
married  woman  entitled  to  separate  estate  subject  to  a  restraint  who  has 
become  bankrupt:  Be  Wheeler's  Settlement  TrusU,  [1899]  2  Ch.  717  ;  and 
cf.  Chydon  v.  Finch,  16  Eq.  266;  i2tf  Glanvill,  31  Ch.  I).  ^32;  Hydey, 
Hyde,  13  P.  D.  166;  Draycott  v.  Harrison,  17  Q.  B.  D.  147.  The 
*' separate  property  which  she  may  thereafter  acquire"  in  sub-sect.  4, 
must  be  property  acquired  during  coverture  (Pelton  Bros,  v.  Harrison, 
ubi  svpra) ;  whicn,  however,  may  be  a  subsequent  coverture :  Jay  ▼. 
Hobimofty  23  Q.  B.  D.  467.  It  seems  doubtful  whether  the  decision  in 
PelUm  Bros.  v.  Harrison  as  to  the  efPect  of  the  removal  of  a  restraint 
upon  anticipation  by  reason  of  the  death  of  the  husband,  is  overruled  by 
the  Act  of  1893,  as  to  contracts  entered  into  after  the  6th  December, 
1893  (see  Hill  v.  The  Marehioness  of  Aylesbury,  '* Times"  newspaper, 
May  23,  1894 ;  Be  Hewett,  [18961  1  Q.  B.  328).  In  Hood  Barrs  v.  Oath- 
eart,  [1894]  2  Q.  B.  669,  it  was  laid  down  by  the  Court  of  Appeal  that 
neither  the  Act  of  1882  nor  the  Act  of  1893  enabled  a  judgment  against 
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46  k  46  VioT.       (A*)  Every  married  woman  carrying  on  a  trade  separately  from 
0.  76.         }xer  husband,  sliall,  in  respect  of  her  separate  property,  be  subject 
to  the  bankruptcy  laws  in  the  same  way  as  if  she  were  a  feme 
sole  (a). 

Property  of  a       ^*  Every  woman  who  marries  after  the  commencement  of  this 

woman  mar-     Act  shall  be  entitled  to  have  and  to  hold  as  her  separate  property, 

A«t  to  hlh^ld  ^^^  ^  dispose  of  in  manner  aforesaid  (6)  all  real  and  personal  pro- 

by  her  as  a       p^ity  which  shall  belong  to  her  at  the  time  of  marriage,  or  shall  be 

feme  sole.         acquired  by  or  devolve  upon  her  after  marriage,  including  any 

wages,  earnings,  money,  and  property,  gained  or  acquired  by  her  in 

any  employment,  trade,  or  occupation,  in  which  she  is  engaged,  or 

which  she  carries  on  separately  from  her  husband,  or  by  the  exercise 

of  any  literary,  artistic,  or  scientific  skill. 

Loans  by  wife      8.  Any  money  or  other  estate  of  the  wife  lent  or  entrusted  by 

to  husband.      j^^j.  ^  jj^^  husband  for  the  purpose  of  any  trade  or  business  carrioi 

on  by  him  or  otherwise,  shall  be  treated  as  assets  of  her  husband's 

estate  in  case  of  his  bankruptcy,  under  reservation  of  the  wife*B 

a  married  woman  to  be  enforced  against  arrears  of  her  separate  estate 
accruing  due  afterwards,  as  to  which  she  was  restrained  from  anticiin- 
tion,  either  by  a  receiver,  aequeAtration,  charging  order,  or  any  knui  of 
process.  It  would  appear  that  the  reasoning  in  that  case  has  been  di;^ 
approved  by  the  House  of  Lords  in  Hood  Barrs  v.  Heriot,  [1896]  A.  C. 
174.  £ut  the  question  before  the  House  related  to  arrears  due  at  or 
before  the  date  of  the  judgment ;  and  in  the  subsequent  case  of  JThtUly 
V.  EdwarcU,  [1896]  2  Q.  B.  48,  the  Court  of  Appeal  considered  that  the 
actual  decision  in  Uood  Barrs  v.  Cathcart  was  not  touched  by  Soad  Bam 
V.  Heriot,     See  also  Be  Sampson,  [1896]  1  Ch.  630. 

(a)  "  Separate  property,**  within  this  section ,  does  not  include  a  general 
power  of  appointment;  and  a  trustee  in  bankruptcy  cannot  require  a 
married  woman  to  exercise  such  a  power  in  his  favour :  Ex  parte  G\  icArxU, 
Be  Arnutrong,  17  Q.  B.  D.  521 ;  but  her  life  estate  under  her  muriage 
settlement  (subject  to  any  restraint  on  anticipation)  passes  to  the  trustee : 
Ex  parte  Boyd,  Be  Artnstrongy  21  Q.  B.  D.  264  ;  and  on  the  death  of  her 
husband  in  her  lifetime,  becomes  assets  for  her  creditors :  Be  Wheekr't 
Settlement  Trusts,  [1899]  2  Gh.  717.  A  married  woman  is  not  subject  to 
the  bankruptcy  law  unless  she  carries  on  a  trade  separately  from  her 
husband  :  Ex  parte  Coulson,  20  Q.  B.  D.  2^^;  Be  A  D^A/or,  [1898]  2  Q.  B. 
676.  As  to  what  is  separate  trading,  see  Be  Dearmer,  W.  N\  1885,  p.  21 J ; 
63  L.  T.  905,  following  Ashworth  v.  Outram,  6  Ch.  D.  923 ;  ixnW/  t. 
Newton,  4  C.  P.  D.  7 ;  -Rtf  Helsby,  W.  N.  1893,  189;  taidi\Be  Dapmtil, 
[1896]  2  Q.  B.  407.  By  sect.  162  of  the  Bankruptcy  Act,  1883,  nothhig 
in  that  Act  is  to  affect  the  provisions  of  M.  W.  P.  Act,  1882.  A  bank- 
ruptcy notice  under  sect.  4,  sub-sect.  1  (9),  of  the  Bankruptcy  Aot,  1883, 
cannot  be  issued  against  a  married  woman  carrying  on  a  trade  separatdy 
from  her  husband,  and  agrainst  whom  a  creditor  has  recovered  judgment 
in  the  form  in  Scott  y.  Morlei/  (20  Q.  B.  D.  120) :  Be  MMmaMLynes, 
[1893]  2  Q.  B.  113. 

(b)  Accordingly  she  need  not  be  examined  as  to  her  consent  to  an 
application  under  sect.  60  of  the  Settled  Estates  Act,  1877  :  BiddeU  t. 
Errington,  26  Ch.  D.  220.  Secm^  if  she  was  married  before  the  oom- 
mencement  of  the  Aot :  Be  Harris*  S.  E.,  28  Ch.  D.  171. 
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daim  to  a  diTidend  as  a  creditor  for  the  amount  or  Talue  of  saoh  i5  &  46  Vior. 
money  or  other  estate  after,  but  not  before,  all  claims  of  the  other        o*  76. 
creditors  of  the  husband  for  valuable  consideration  in  money  or 
money's  worth  haye  been  satisfied  (a). 

4.  The  execution  of  a  general  power  by  will  by  a  married  woman  Exeoation  of 
shall  have  the  effect  of  maJdng  the  property  appointed  liable  for  her  fiT^iieral 
debts  and  other  liabilities  {b)  in  the  same  manner  as  her  separate  *^ 
estate  is  made  liable  under  this  Act. 

6.  Every  woman  married  before  the  commencement  of  this  Act  Property  ac- 
ahall  be  entitled  to  have  and  to  hold  and  to  dispose  of  in  manner  q^oired  after 
aforesaid  as  her  separate  property  all  real  and  personal  property,  ^qjj^  j^j!, 
lier  title  to  which,  whether  vested  or  contingent,  and  whether  in  ried  before  the 
possession,  reversion,  or  remainder,  shall  accrue  after  the  com-  Act  to  be  held 

bv  fifty  Afl  A 

moncement  of  this  Act,  including  any  wages,  earnings,  money,  and  f^Q  g^jje. 
property  so  gained  or  acquired  by  her  as  aforesaid  (c). 

(a)  This  section  is  not  retrospeotiye :  Ex  parte  Some,  64  L.  T.  301.  If 
money  be  lent  by  the  wife  to  a  firm  in  which  the  husband  is  a  partner, 
she  is  not  postponed  to  the  other  joint  creditors :  £x  parte  Kottinghamy 
19  Q.  B.  D.  88.  Compare  with  this  section  the  5th  section  of  BoviU's  Act 
(28  &  29  Vict.  0.  86),  and  the  corresponding  sections  of  the  Partnership 
Act,  1890 ;  and  see  Me  Geneae,  16  Q.  B.  D.  700 ;  Re  Leng,  [1895]  1  Ch. 
652  ;  and  Re  Cronmire,  [1901]  1  Q.  B.  480,  as  to  its  operation  and  effect. 
The  words  **or  otherwise'*  ao  not  extend  the  section  to  money  lent  to 
the  husband  for  private  purposes :  £x  parte  Tid^well^  35  W.  R.  69  ;  66 
Xi.  J.  Q.  B.  649,  which  was  followed  in  Mackintosh  v.  Pogose,  [1895]  1  Ch. 
605,  and  approved  in  Re  Clark,  [1898]  2  Q.  B.  330,  notwithstanding  an 
Irish  case  {Alexander  v.  Bamhill,  26  L.  K.  Ir.  511)  to  the  contrary  effect. 
And  see,  as  to  the  right  of  retainer  of  a  widow,  adininistratrix  of  her  late 
husband,  Re  May,  45  Ch.  D.  499. 

As  to  loans  by  a  husband  to  his  wife,  see  Rutler  y.  ButUr,  14  Q.  B.  D. 
831,  on  appeal,  16  Q.  B.  D.  374.  As  to  gifts  by  wife  to  husband,  Re 
Curtis,  62  L.  T.  244  ;  Edwards  v.  Cheyne,  13  App.  Cas.  385  ;  Re 
riamank,  40  Ch.  D.  461 ;  Re  Blake,  37  W.  R  441 ;  Hall  v.  Sheldrake, 
60  L.  T.  292. 

(d)  See  as  to  this  section.  Re  Roper,  39  Ch.  D.  482  ;  and  cf.  Re  Be 
Burgh  Laicson,  41  Ch.  D.  668 ;  Re  Ann,  [1894]  1  Ch.  649  ;  Re  Parkin, 
[1892]  3  Ch.  510  ;  Re  Hughes,  [1898]  1  Ch.  529. 

{c)  See  as  to  when  the  title  accrues,  cases  supra,  p.  66,  note  (a).  The 
section  applies  to  damages  recovered  by  the  verdict  of  a  jury,  though  the 
husband  was  co-plaintiff  in  the  action :  Beasley  v.  Roney,  f  1891 J  1  Q.  B. 
509.  A  mere  spes  suecessionis  does  not  give  a  contingent  title  within  the 
meaning  of  the  section :  In  re  Parsons,  46  Ch.  D.  51 :  and  cf.  Allcard 
V.  Walker,  [1896]  2  Ch.  369.  A  husband  is  entitled  to  curtesy  in  his 
wife's  undisposed  of  real  estate,  notwithstanding"  this  section,  and  sect.  1, 
sub-sect.  1 :  Hope  v.  Hope,  [1892]  2  Ch.  336.  The  section  does  not  enable 
a  creditor  to  take  tiie  accrued  income  of  property  settled  with  restraint 
on  anticipation  :  Beckett  v.  Tanker,  19  Q.  B.  D.  7 ;  but  see  the  notes, 
sttpra,  on  sect.  1,  sub- sects.  3  and  4.  It  has  been  said  that  the  effect  of 
sect.  1 9,  infra,  id  to  preserve  the  rights  of  persons  taking  under  a  marriage 
settlement  as  if  the  Act  had  not  passed.  Thus  where  a  marriage  settle- 
ment made  in  1862  contained  an  agreement  for  the  settlement  of  after- 
acquired  property  of  the  wife  except  interests  settled  to  her  separate  use, 
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46  ft  46  VioT.  6.  All  deposits  in  any  post  office  or  other  savings  bank,  or  in 
0.  75.  any  other  bank,  all  annuities  granted  by  the  Commisdoners  for 
Am  toltock  *^®  Bednction  of  the  National  Debt  or  by  any  other  person,  and  all 
&o.,  to  whioh  soms  forming  part  of  the  public  stocks  or  funds,  or  of  any  other 
a  married  stocks  or  funds  transferable  in  the  books  of  the  Governor  and 
JJ^^I^**  Company  of  the  Bank  of  England,  or  of  any  other  bank,  whidi  at 
the  commencement  of  this  Act  are  standing  in  the  sole  name  of  a 
married  woman,  and  all  shares,  stock,  debentures,  debenture  stock, 
or  other  interests  of  or  in  any  corporation,  company,  or  public  body, 
municipal,  commercial,  or  otherwise,  or  of  or  in  any  industrial, 
provident,  friendly,  benefit,  building,  or  loan  society,  which  at  the 
commencement  of  this  Act  are  standing  in  her  name,  shall  be 
deemed,  unless  and  until  the  contrary  be  shown,  to  be  the  separate 
property  of  such  married  woman;  and  the  t&ct  that  any  such 
deposit,  annuity,  sum  forming  part  of  the  public  stocks  or  funds, 
or  of  any  other  stocks  or  funds  transferable  in  the  books  of  the 
Gbvemor  and  Company  of  the  Bank  of  England  or  of  any  other 
bank,  share,  stock,  debenture,  debenture  stock,  or  other  interest  as 
aforesaid,  is  standing  in  the  sole  name  of  a  married  woman,  shall 
be  sufficient  primd  facie  evidence  that  she  is  beneficially  entitled 
thereto  for  her  separate  use,  so  as  to  authorise  and  empower  her  to 
receive  or  transfer  the  same,  and  to  receive  the  dividends,  interest, 
and  profits  thereof  without  the  concurrence  of  her  husband,  and 
to  indemnify  the  Postmaster-General,  the  Commissioners  for  the 
Seduction  of  the  National  Debt,  the  Oovemor  and  Company  of  the 
Bank  of  England,  the  Governor  and  Company  of  the  Bank  of 
Ireland,  and  all  directors,  managers,  and  trustees  of  every  sadi 
bank,  corporation,  company,  public  body,  or  society  as  aforesaid,  in 
respect  thereof. 


it  was  held  that  a  bequest  made  to  her  after  the  oommenoement  of  the 
Act,  without  any  limitation  to  separate  use,  came  within  the  agreement : 
Re  Stonor's  TrusU,  24  Gh.  D.  195,  followed  in  £e  WTiitakery  34  Ch.  D. 
227.  And  so  a  oovenant  to  settle,  by  the  husband  alone,  binds  property 
which,  but  for  sect.  19,  the  wife  would  take  for  her  separate  use  under 
the  Act :  Hancock  v.  Hancock^  38  Ch.  D.  78,  OTerruling  Ite  Qitead^s  TntaU^ 
33  W.  R.  816.  In  all  these  cases  the  settlement  and  the  marriage  wete 
before  the  Act,  and  the  wife's  title  aocmed  after  the  Act.  In  Be  Stmor't 
Trtutt  and  Re  JFhUaker,  the  oovenant  was  entered  into  by  Ihe  wij^  as 
well  as  the  husband.  The  decision  in  Hancock  v.  Hancock  has  been 
extended  to  oases  of  settlements  after  the  Act :  Steven*  v.  Tnevor^Ourrick, 
ri893j  2  Ch.  307,  followed  in  BuckUmd  v.  Ruckland,  [1900]  2  Ch.  634. 
If  this  extension  is  well  founded,  it  would  appear  advisable  that  deriaes 
and  bequests  to  married  women  should  be  made  expressly  to  their  separate 
use.  But  in  Re  Queade*8  Trust*,  Chitty,  J.,  pointed  out  some  singular 
results  which  might  follow  upon  a  oonstruotion  of  sect.  19,  which  gives 
to  a  covenant  to  settle  by  the  husband  alone  the  same  effect  which  it 
would  have  had  before  the  Act. 
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7.  All  sums  forming  part  of  the  public  stocks  or  funds,  or  of  any  45  &  46  Vior. 
other  stocks  or  funds  transferable  in  the  books  of  the  Bank  of         0^75. 
England  or  of  any  other  bank,  and  all  such  deposits  and  annuities  j^  j^  stock 
respectiyely  as  are  mentioned  in  the  last  preceding  sectioD,  and  all  &c.,  to  be 
shares,  stock,  debentures,  debenture  stock,  and  other  interesjts  of  or  ^anrferred, 
in  any  such  corporation,  company,  public  body,  or  society  as  afore-  ned  woman, 
said,  which  after  the  commencement  of  this  Act  shall  be  allotted  to 

or  placed,  registered,  or  transferred  in  or  into  or  made  to  stand  in 
the  sole  name  of  any  married  woman  shall  be  deemed,  unless  and 
until  the  contrary  be  shown,  to  be  her  separate  property,  in  respect 
of  which  so  far  as  any  liability  may  be  incident  thereto  her  separate 
estate  shall  alone  be  liable,  whether  the  same  shall  be  so  expressed 
in  the  document  whereby  her  title  to  the  same  is  created  or  certified, 
or  in  the  books  or  register  wherein  her  title  is  entered  or  recorded, 
or  not. 

Provided  always,  that  nothing  in  this  Act  shall  require  or 
authorise  any  corporation  or  joint  stock  company  to  admit  any 
married  woman  to  be  a  holder  of  any  shares  or  stock  therein  to 
which  any  liability  may  be  incident,  contrary  to  the  provisions  of 
any  Act  of  Parliament,  charter,  byelaw,  articles  of  association,  or 
deed  of  settlement,  regulating  such  corporation  or  company  (a). 

8.  All  the  provisions  hereinbefore  contained  as  to  deposits  in  any  investments 
post  office  or  other  savings  bank,  or  in  any  other  bank,  annuities  in  joint  names 
granted  by  the  Commissioners  for  the  Reduction  of  the  National  ^*  mamed 
Debt  or  by  any  other  person,  sums  forming  part  of  the  public  others, 
stocks  or  funds,  or  of  any  other  stocks  or  funds  transferable  in  the 

books  of  the  Bank  of  England  or  of  any  other  bank,  shares,  stock, 
debentures,  debenture  stock,  or  other  interests  of  or  in  any  such 
corporation,  company,  public  body,  or  society  as  aforesaid  resi)ec- 
tively,  which  at  the  commencement  of  this  Act  shall  be  standing  in 
the  sole  name  of  a  married  woman,  or  which,  after  that  time,  shall 
be  allotted  to,  or  placed,  registered,  or  transferred  to  or  into,  or 
made  to  stand  in,  the  sole  name  of  a  married  woman,  shall  respec- 
tively extend  and  apply,  so  far  as  relates  to  the  estate,  right,  title, 
or  interest  of  the  married  woman,  to  any  of  the  particulars  afore- 
said which,  at  the  commeo cement  of  this  Act,  or  at  any  time 
afterwards,  shall  be  standing  in  or  shall  be  allotted  to,  placed, 
registered,  or  transferred  to  or  into  or  made  to  stand  in,  the  name 
of  any  married  woman  jointly  with  any  persons  or  person  other 
than  her  husband. 

(a)  As  to  reg^tering  a  married  woman  as  shareholder,  see  Ite^,  v. 
Camatic  Ey.  Co.,  L.  R.  8  Q.  B.  299  (a  case  under  the  M.  W.  P.  Act, 
1870). 


Digitized  by 


Google 


862 


APPENDIX  XU. 


45  &  46  Vict. 
0.  76. 

As  to  stock, 
&c.,  standing 
in  the  joint 
names  of  a 
married 
woman  and 
others. 


Fraudulent 
investments 
with  money 
of  husband. 


Moneys  pay- 
able under 
policy  of 
assuranoe  not 
to  form  part 
of  estate  of 
the  insured. 


9.  It  shall  not  be  neoessary  for  the  husband  of  any  married 
woman,  in  respect  of  her  interest,  to  join  in  the  transfer  of  any 
Bach  annuity  or  deposit  as  aforesaid,  or  any  sum  forming  part  ol 
the  public  stocks  or  funds,  or  of  any  other  stocks  or  funds  trans- 
ferable as  aforesaid,  or  any  share,  stock,  debenture,  debenture  stock, 
or  other  benefit,  right,  claim,  or  other  interest  of  or  in  any  sodi 
corporation,  company,  public  body,  or  society  as  aforesaid,  which  is 
now  or  shall  at  any  time  hereafter  be  standing  in  the  sole  name  of 
any  married  woman,  or  in  the  joint  names  of  such  married  woman 
and  any  other  person  or  persons  not  being  her  husband. 

10.  If  any  investment  in  any  such  deposit  or  annuity  as  afore- 
said, or  in  any  of  the  public  stocks  or  fimds,  or  in  any  oth^  stocks 
or  funds  transferable  as  aforesaid,  or  in  any  share,  stock,  debenture, 
or  debenture  stock,  of  any  corporation,  company,  or  public  body, 
mimicipal,  commercial,  or  otherwise,  or  in  any  share,  debenture, 
benefit,  right,  or  claim  whatsoever  in,  to,  or  upon  the  funds  of  any 
industrial,  provident,  friendly,  benefit,  building,  or  loan  society. 
shall  have  been  made  by  a  married  woman  by  means  of  moneys  ol 
her  husband,  without  his  consent,  the  Court  may,  upon  an  applica- 
tion under  section  seventeen  of  this  Act,  order  such  investment,  and 
the  dividends  thereof,  or  any  part  thereof,  to  be  transferred  and 
paid  respectively  to  the  husband;  and  nothing  in  this  Act  contained 
shall  give  validity  as  against  creditors  of  the  husband  to  any  gift, 
by  a  husband  to  his  wife,  of  any  property,  which,  after  such  gift» 
shall  continue  to  be  in  the  order  and  disposition  or  reputed  owner- 
ship of  the  husband,  or  to  any  deposit  or  other  investment  of  moneys 
of  the  husband  made  by  or  in  the  name  of  his  wife  in  fraud  of  his 
creditors ;  but  any  moneys  so  deposited  or  invested  may  be  followed 
as  if  this  Act  had  not  passed. 

11.  A  married  woman  may  by  virtue  of  the  power  of  iriAVing 
contracts  hereinbefore  contained  effect  a  policy  upon  her  own  life 
or  the  life  of  her  husband  lor  her  separate  use ;  and  the  same  and 
all  benefit  thereof  shall  enure  accordingly. 

A  policy  of  assurance  effected  by  any  man  on  his  own  life,  and 
expressed  to  be  for  the  benefit  of  his  wife,  or  of  his  children,  or  of 
his  wife  and  children  (a),  or  any  of  them,  or  by  any  woman  on  her 
own  life,  and  expressed  to  be  for  the  benefit  of  her  husband  or  of 


(a)  Where  a  policy,  taken  out  imder  sect.  13  of  the  M.  W.  P.  A.,  1870, 
was  expressed  to  be  for  the  benefit  of  the  wife  and  children,  it  was  held 


include  a  second  wife:    lU  Or{ffithi'  Policy,  [1903]  1  Ch.  739.     As  to 
petitions   under   the   Act,  see    lU   Ku]/per*$    Policy    TrutU,   [1899]   1 
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her  ohndren,  or  of  her  husband  and  children,  or  any  of  them,  shall  45  &  46  Yior. 
create  a  trust  in  favour  of  the  objects  therein  named,  and  the  o-  75. 
Hioneys  payable  under  any  such  policy  shall  not,  so  long  as  any 
object  of  the  trust  remains  unperformed,  form  part  of  the  estate  of 
tlie  insured  (a),  or  be  subject  to  his  or  her  debts :  Provided  that  if  it 
shall  be  proved  that  the  policy  was  effected  and  the  premiums  paid 
"with  intent  to  defraud  the  creditors  of  the  insured,  they  shall  be 
entitled  to  receive,  out  of  the  moneys  payable  under  the  policy,  a 
sum  equal  to  the  premiums  so  paid.  The  insured  may  by  the 
policy,  or  by  any  memorandum  under  his  or  her  hand,  appoint  a 
trustee  or  trustees  of  the  moneys  payable  under  the  policy,  and 
from  time  to  time  appoint  a  new  trustee  or  new  trustees  thereof, 
and  may  make  provision  for  the  appointment  of  a  new  trustee  or 
new  trustees  thereof,  and  for  the  investment  of  the  moneys  payable 
under  any  such  policy.  In  default  of  any  such  appointment  of  a 
trustee,  such  policy,  immediately  on  its  being  effected,  shall  vest  in 
the  insured  and  his  or  her  legal  personal  representatives,  in  trust 
for  the  purposes  aforesaid.  If,  at  the  time  of  the  death  of  the 
insured,  or  at  any  time  afterwards,  there  shall  be  no  trustee,  or  it 
shaU  be  expedient  to  appoint  a  new  trustee  or  new  trustees,  a 
trustee  or  trustees  or  a  new  trustee  or  new  trustees  may  be  ap- 
pointed by  any  Court  having  jurisdiction  imder  the  provisions  of  18  &  U  Vict, 
the  Trustee  Act,  1850,  or  the  Acts  amending  and  extending  the  ®'  ^^* 
same  (6).  The  receipt  of  a  trustee  or  trustees  duly  appointed,  or, 
in  default  of  any  such  appointment,  or  in  default  of  notice  to  the 
insurance  office,  the  receipt  of  the  legal  personal  representative  of 
the  insured  shall  be  a  discharge  to  the  office  for  the  sum  secured  by 
the  policy,  or  for  the  value  thereof,  in  whole  or  in  part. 

12,  Every  woman,  whether  married  before  or  after  this  Act,  Remedies  of 
shall  have  in  her  own  name  against  all  persons  whomsoever,  marned 
including  her  husband  (c),  the  same  civil  remedies,  and  also  (sub-  pro^tion^nd 
ject  as  regards  her  husband,  to  the  proviso  hereinafter  contained)  security  of 

separate 

(a)  Where  a  wife  was  conTicted  of  murdering  her  husband,  it  was  held        r**"/' 
that  there  was  a  resulting  trust  in  favour  of  the  husband's  estate  of  the 
amount  of  a  policy  effected  by  him  for  the  benefit  of  his  wife :  Cleaver 
and  others  v.  Mutual  Reserve  Fund  Life  ABsociation,  [1892]  1  Q.  B.  147. 

{h)  See  Seyton  v.  Satter th watte ^  34  Ch.  D.  611;  Sehultze  v.  Schultze, 
66  L.  J.  Ch.  366;  and  Re  Tumbull,  [1897]  2  Ch.  415,  where  the  policy 
was  effected  under  sect.  10  of  the  Act  of  lb70,  but  the  husband  died  after 
1882 ;  and  see  Re  Kuyper^  ub'%  sup.  See  now  (as  to  the  appointment  of 
new  trustees)  the  Trustee  Act,  1893. 

{c)  As  to  his  rights  against  her,  see  Butler  v.  Butler ^  14  Q.  B.  D.  831 ; 
16  Q.  B.  D.  374.  But  ehe  cannot  sue  her  husband  otherwise  than  for  the 
protection  of  her  separate  property,  e.g,y  for  Hbel :  Reg.  v.  Lord  Mayor  of 
London,  16  Q.  B.  D.  772.  An  inquiry  as  to  damages  on  an  undertaking 
given  by  a  married  woman  plaintiff  in  an  action  against  her  husband, 
was  ordered  in  Hunt  v.  Hunt,  W.  N.  1884,  243 ;  64  L.  J.  Ch.  289. 
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45  &  46  Vict,   the  same  remedies  and  redress  by  way  of  criminal  proceedings,  for 
0.  75.         the  protection  and  security  of  her  own  separate  property,  as  if  soek 
property  belonged  to  her  as  a  feme  sole,  but  except  as  aforesaid,  no 
husband  or  wife  shall  be  entitled  to  sue  the  other  for  a  tort.     In 
any  indictment  or  other  proceeding  under  this  section  it  shall  be 
sufficient  to  allege  such  property  to  be  her  property ;  and  in  any 
proceeding  under  this  section  a  husband  or  wife  shall  be  annpetait 
to  give  evidence  against  each  other,  any  statute  or  xxtle  of  law  to 
the  contrary  notwithstanding  (a) :  Proyided  always,  that  no  crimii^ 
proceeding  shall  be  taken  by  any  wife  against  her  husband  by 
virtue  of  this  Act  while  they  are  living  together,  as  to  or  con- 
oeming  any  property  claimed  by  her,  nor  while  tiiey  are  living 
apart,  as  to  or  concerning  any  act  done  by  the  husband  while  they 
were  living  together,  concerning  property  claimed  by  the  wife, 
unless  such  property  shall  have  been  wrongfully  taken  by  the 
husband  when  leaving  or  deserting,  or  about  to  leave  or  desert,  his 
wife. 
Wife*B  ante-        13.  A  woman  after  her  marriage  shall  continue  to  be  liable  in 
"^^Jr^T^**    respect  and  to  the  extent  of  her  separate  property  for  all  d^its 
contracted,  and  all  contracts  entered  into  or  wrongs  committed  by 
her  before  her  marriage  (6),  including  any  sums  for  which  she  may 
be  liable  as  a  contributory,  either  before  or  after  she  has  been 
placed  on  the  list  of  contnbutories,  under  and  by  virtue  of  the  Acts 
relating  to  joint-stock  companies;  and  she  may  be  sued  for  any 
such  debt  and  for  any  liability  in  damages  or  otherwise  under  any 
such  contract,  or  in  respect  of  any  such  wrong;    and  all  sums 
recovered  against  her  in  respect  thereof,  or  for  any  costs  relating 
thereto,  shall  be  payable  out  of  her  separate  property;   and,  as 
between  her  and  her  husband,  unless  there  be  any  contract  between 
them  to  the  contrary,  her  separate  property  shall  be  deemed  to  be 
primarily  liable  for  all  such  debts,  contracts,  or  wrongs,  and  for  all 
damages  or  costs  recovered  in  respect  thereof  (c).    Provided  always, 

(a)  By  the  Married  Women's  Property  Act,  1884  (47  Vict,  c  14),  it  a 
provided  (sect.  1)  that  in  any  such  criminal  proceeding  against  a  Hiu^MDd 
or  a  wife  as  is  authorised  by  the  present  Act,  the  husband  and  wife 
respectively  shall  be  competent  and  admismble  witnesses,  and,  exoepi 
when  defendant,  compellable  to  give  evidence. 

{b)  The  wordb  "before  her  marriage'*  in  this  section,  and  ''before  mar- 
riage *'  in  sect.  19,  do  not  mean  "  bdFore  ever  having  been  married/'  bat 
'*  lN9fore  the  marriage  existing  at  the  time  her  liability  is  mider  considera- 
tion ;  **  and  the  word  **  debts  '*  as  used  in  both  sections,  indndes  both 
oonmion-law  debts  contracted  by  a  woman  whilst  a  feme  sole,  and  d^ite 
oontraoted  imder  the  Act,  in  respect  of  her  separate  property,  durxD^  a 
previous  marriage :  Jay  v.  JRobimony  25  Q.  B.  IJ.  467. 

(e)  See  Butler  v.  Butler,  14  Q.  B.  D.  831 ;  16  Q.  B.  D.  S74 ;  and  as  to 
the  effect  of  sects.  13,  14, 16,  see  Beek  v.  Fierce,  23  Q.  B.  D.  316.     Tbe 
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that  nothing  in  this  Act  ehall  operate  to  increase  or  diminish  the  45  k  46  Vior. 

liability  of  any  woman  married  before  the  oommencement  of  this        ^*_^' 

Act  for  any  such  debt,  contract,  or  wrong  as  aforesaid,  except  as  to 

any  separate  property  to  which  she  may  become  entitled  by  virtue 

of  this  Act,  and  to  which  she  would  not  have  been  entitled  for  her 

separate  use  under  the  Acts  hereby  repealed  or  otherwise,  if  this 

Act  had  not  passed. 

14.  A  husband  shall  be  liable  for  the  debts  of  his  wife  contracted,  HuBbandtobe 
and  for  all  contracts  entered  into  and  wrongs  committed  by  her,  ^^^f  'j 'Jf^ 
before  marriage,  including  any  liabilities  to  which  she  may  be  so  contracted  be- 
subject  under  the  Acts  relating  to  joint-stock  companies  as  afore-  fore  marriage 
said,  to  the  extent  of.  all  property  whatsoever  belonging  to  his  wife  *^  certain 
which  he  shall  have  acquired  or  become  entitled  to,  from  or  through 

his  wife,  after  deducting  therefrom  any  payments  made  by  him,  and 
any  sums  for  which  judgment  may  have  been  bond  fide  recovered 
against  him  in  any  proceeding  at  law,  in  respect  of  any  such  debts, 
contracts,  or  wrongs  for  or  in  respect  of  which  his  wife  was  liable 
before  her  marriage  as  aforesaid;  but  he  shall  not  be  liable  for  the 
same  any  further  or  otherwise ;  and  any  court  in  which  a  husband 
shall  be  sued  for  any  such  debt  shall  have  power  to  direct  any 
inquiry  or  proceedings  which  it  may  think  proper  for  the  purpose 
of  ascertaining  the  nature,  amount,  or  value  of  such  property: 
Provided  always,  that  nothing  in  this  Act  contained  shall  operate 
to  increase  or  diminish  the  liability  of  any  husband  married  before 
the  commencement  of  this  Act  for  or  in  respect  of  any  such  debt  or 
other  liability  of  his  wife  as  aforesaid  (a). 

15.  A  husband  and  wife  may  be  jointly  sued  in  respect  of  any  Suits  for 
such  debt  or  other  liability  (whether  by  contract  or  for  any  wrong)  ante-nuptial 
contracted  or  incurred  by  ttie  wife  before  marriage  as  aforesaid,  if 

the  plaintiff  in  the  action  shall  seek  to  establish  Ids  claim,  either 
wholly  or  in  part,  against  both  of  them ;  and  if  in  any  such  action, 
or  in  any  action  brought  in  respect  of  any  such  debt  or  liability 
against  the  husband  alone  (6),  it  is  not  found  that  the  husband  is 
liable  in  respect  of  any  property  of  the  wife  so  acquired  by  him  or 
to  which  he  shall  have  become  so  entitled  as  aforesaid,  he  shall  have 

husband,  if  sned,  is  entitled  to  indemnity :  t^.  p.  321 .  Judgment  reooTered 
against  the  wife  is  no  defence  to  an  action  against  him,  but  statutes  of 
limitation  ran  in  his  favour  in  respect  of  the  wife^s  ante-nuptial  debt 
as  from  the  time  when  the  debt  accrued  due  against  her :  S,  C, 

(a)  The  husband  can  be  sued  alone  under  this  section :  Beek  v.  Fierce^ 
23  Q.  B.  D.  316,  321 ;  see  sect.  15.  Costs  of  the  marriage  settlement  of 
an  infant  ward  of  Court  (including  husband's  costs),  were  ordered  to 
be  paid  out  of  the  corpus  of  the  settled  funds  in  De  Staepoole  v.  J)0 
Stacpoole,  37  Ch.  D.  139. 

{b)  See  last  note,  and  EarU  v.  Kingaeote,  [1900]  1  Ch.  203 ;  2  Ch.  585. 

D. — c.p.  65 
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45  k  46  Vict,  judgment  for  his  costs  of  defence,  wliateyer  may  be  tiie  resolt  of 
^'  *"•  the  action  against  the  wife  if  jointly  sued  with  him ;  and  in  any 
Bach  action  against  husband  and  wife  jointly,  if  it  appears  l^iat  t^ 
husband  is  liable  for  the  debt  or  damages  recoyeredy  or  any  put 
thereof,  the  judgment  to  the  extent  of  the  amount  for  -whidi  the 
husband  is  liable  shall  be  a  joint  judgment  against  the  husband 
personally  and  against  the  wife  as  to  her  separate  property ;  and  ts 
to  the  residue,  if  any,  of  sudh  debt  and  damages,  the  judgment 
shall  be  a  separate  judgment  against  the  wife  as  to  her  sepants 
property  only. 
Act  of  wife  16.  A  wife  doing  any  act  with  respect  to  any  pi-opertj  of  her 

.^T  *^  husband,  which,  if  done  by  the  husband  with  respect  to  proper^  of 

proceedings.     ^®  "wiie,  would  make  the  husband  liable  to  criminal  proceedings  hy 
the  wife  under  this  Act,  shall  in  like  manner  be  lialde  to  criminal 
proceedings  by  her  husband  (a). 
Qaestions  17.  In  any  question  between  husband  and  wife  as  to  the  title  to 

between  has-  or  possession  of  property,  either  party,  or  any  such  bank,  corpora- 
as  to  TOoperty  ^^^*  <^™P^°y»  Public  body,  or  society  as  aforesaid  in  whoee  books 
to  be  deuided  any  stocks,  funds,  or  shares  of  either  party  are  standing,  may  apply 
in  a  sommary  "by  summons  or  otherwise  in  a  summary  way  to  any  Judge  in  the 
^*  High  Court  of  Justice  in  England  or  in  Ireland,  according  as  such 

property  is  in  England  or  Ireland,  or  (at  the  option  of  the 
applicant  irrespectively  of  the  value  of  the  property  in  dispute)  in 
England  to  the  Judge  of  the  county  court  of  the  district,  or  in 
Ireland  to  the  chairman  of  the  civil  bill  court  of  the  division  in 
which  either  party  resides,  and  the  Judge  of  the  High  Court  of 
Justice  {b)  or  of  the  county  court,  or  the  chairman  of  the  civil  bfll 
court  (as  the  case  maybe)  may  make  such  order  with  req>ect  to  the 
property  in  dispute,  and  as  to  the  costs  of  and  consequent  on  the 
application  as  he  thinks  fit,  or  may  direct  such  application  to  stand 
over  from  time  to  time,  and  any  inquiry  touching  the  matters  in 
question  to  be  made  in  such  manner  as  he  shall  think  fit :  Provided 
always,  that  any  order  of  a  Judge  of  the  High  Court  of  Justice  to  be 
made  under  the  provisions  of  this  section  shall  be  subject  to  appesl 
in  the  same  way  as  an  order  made  by  the  same  judge  in  a  snit 
pending  or  on  an  equitable  plaint  in  the  said  court  would  be ;  and 
any  order  of  a  county  or  civil  bill  court  undw  the  provisions  of 
this  section  shall  be  subject  to  appeal  in  the  same  way  as  any  oQtet 

(a)  See  M.  v.  BrittUtm,  12  Q.  B.  D.  266,  and  sect.  12  and  notes  thereto, 
iupra^m^.  863,  864. 

(b)  The  Regristrar  has  not  jnrisdiotion  to  make  an  order  uxkler  this 
section :  JFood  v.  Wood  and  WkiUy  14  P.  D.  157.  An  inquiry  was 
directed  in  Fhillipt  v.  PhiUifu,  18  P.  D.  220. 
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order  made  by  the  same  court  woTild  be,  and  all  proceedings  in  a  46  ft  46  Viot. 

county  court  or  civil  bill  court  under  this  section  in  which,  by         °'  ^^' 

reason  of  the  value  of  the  property  in  dispute,  such  court  would 

not  have  had  jurisdiction  if  this  Act  or  the  Married  Women's 

Property  Act,  1870,  had  not  passed,  may,  at  the  option  of  the 

defendant  or  respondent  to  such  proceedings,  be  removed  as  of 

light  into  the  High  Court  of  Justice  in  England  or  Ireland  (as  the 

caae  may  be),  by  writ  of  certiorari  or  otherwise  as  maybe  prescribed 

by  any  rule  of  such  High  Court;  but  any  order  made  or  act  done 

in  the  course  of  such  proceedings  prior  to  such  removal  shall  be 

Talid,  unless  order  shall  be  made  to  the  contrary  by  such  High 

Court :  Provided  also,  that  the  Judge  of  the  High  Court  of  Justice 

or  of  the  county  court,  or  the  chairman  of  the  civil  bill  court,  if 

either  party  so  require,  may  hear  any  such  application  in  his 

priTate  room:   Provided  also,  that  any  such  bank,  corporation, 

company,  public  body,  or  society  as  aforesaid,  shall,  in  the  matter 

of  any  such  application  for  the  purposes  of  costs  or  otherwise,  be 

treated  as  a  stakeholder  only. 

18.  A  married  woman  who  is  an  executrix  or  administratrix  Married 
alone  or  jointly  with  any  other  person  or  persons  of  the  estate  of  woman  as  an 
any  deceased  person,  or  a  trustee  alone  or  jointly  as  aforesaid  of  ^^^"^  ^' 
property  subject  to  any  trust,  may  sue  or  be  sued,  and  may  transfer 

or  join  in  transferring  any  such  annuity  or  deposit  as  aforesaid,  or 
any  sum  forming  part  of  the  public  stocks  or  funds,  or  of  any  other 
stocks  or  funds  transferable  as  aforesaid,  or  any  share,  stock,  deben- 
ture, debenture  stock,  or  other  benefit,  right,  claim,  or  other  interest 
of  or  in  any  such  corporation,  company,  public  body,  or  society  in 
that  character,  without  her  husband,  as  if  she  were  a  feme  sole  (a). 

19.  Nothing  in  this  Act  contained  shall  interfere  with  or  affect  (5)  Saving  of 
any  settiement  or  agreement  for  a  settlement  made  or  to  be  made,  existing 
whether  before  or  after  marriage,  respecting  the  property  of  any  f^  ^^     * 
married  woman  (c),  or  shall  interfere  with  or  render  inoperative  any  to  make 

restriction  against  anticipation  at  present  attached  or  to  be  hereafter  future  settle- 
ments. 
.  (fl)  See  p.  b$f  supra f  note  (a). 
(b)  I.e.f  "invalidate"  or  "render  inoperative":    ^  Armstrong ^  21 
Q.  B.  D.  264. 

(e)  See  supra^  p.  444,  note  (a) ;  and  siqtroy  p.  859,  note  {c).  The  latter 
part  of  the  section  does  not  a^ply  to  settlements  made  before  the  Act, 
and  property  thereby  aettied  with  a  restraint  on  anticipation  is  not  liable 
to  execution :  Beckett  v.  Tasker^  19  Q.  B.  D.  7  ;  Smith  v.  WTiiteloek, 
55  L.  J.  Q.  B.  286 ;  34'W.  R.414.  See  as  to  a  second  marriage,  after  the 
Act,  of  a  widow,  Be  Onslow,  39  Ch.  D.  622.  In  a  settlement  made  since 
the  Act,  a  refitraint  on  anticipation  may  be  effectaally  annexed  to  an 
hiterest  not  expreraly  gfiven  to  the  married  woman  for  her  separate  use, 
inasmuch  as  the  Act  in  effect  supplies  those  words:  Be  Lumley,  [18961 
2  Ch.  690.  There  is  no  repugnancy  in  a  restraint  on  anticipation  attached 
to  a  gift  of  a  life  estate  without  impeachment  of  waste :  8.  C. 

55(2) 
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45  k  46  VioT.  attached  to  the  enjoyment  of  any  property  or  income  by  a  voman 
^'J^  under  any  settlement,  agreement  for  a  settlement,  will,  ixc  other 
instrument;  but  no  restriction  against  anticipation  contained  in  any 
settlement  or  agreement  for  a  settlement  of  a  woman's  own  property 
to  be  made  or  entered  into  by  herself  shall  have  any  validity  against 
debts  contracted  by  her  before  marriage  (a),  and  no  setdement  or 
agreement  for  a  settlement  shall  have  any  greater  force  or  validity 
against  creditors  of  such  woman  than  a  like  settlement  or  agreem^t 
for  a  settlement  made  or  entered  into  by  a  man  would  haye  against 
his  creditors. 


Httried 
woman  to  be 
liable  to  the 
palish  for  the 

of  her 
husband. 
81  &  32  Viot. 
c.  122. 


Married 
woman  to  be 
liable  to  the 
parish  for  the 
maintenance 
of  her 
children. 

Repeal  of 
38  &  84  Vict, 
c.  93. 

37  &  38  Vict. 
0.  50. 


20.  Where  in  England  the  husband  of  any  woman  having 
separate  property  becomes  chargeable  to  any  imion  or  parish,  tiia 
justices  having  jurisdiction  in  such  union  or  parish  may,  in  petty 
sessions  assembled,  upon  application  of  the  guardians  of  the  poor, 
issue  a  summons  against  the  wife,  and  make  and  enforce  such  order 
against  her  for  the  maintenance  of  her  husband  out  of  such  separate 
property  as  by  the  thirty-third  section  of  the  Poor  Law  Amendment 
Act,  1868,  they  may  now  make  and  enforce  against  a  husband  for 
the  maintenance  of  his  wife  if  she  becomes  chargeable  to  any  union 
or  parish.  Where  in  Ireland  relief  is  given  under  the  provisions  of 
the  Acts  relating  to  the  relief  of  the  destitute  poor  to  the  Husband 
of  any  woman  having  separate  property,  the  cost  price  of  such  relief 
is  hereby  declared  to  be  a  loan  from  the  guardians  of  the  union  in 
which  the  same  shall  be  given,  and  shall  be  recoverable  from  such 
woman  as  if  she  were  a  feme  sole  by  the  same  actions  and  proceed- 
ings as  money  lent. 

21.  A  married  woman  having  separate  property  shall  be  subject 
to  aU  such  liability  for  the  maintenance  of  her  children  and  grand- 
children as  the  husband  is  now  by  law  subject  to  for  the  maintenance 
of  her  children  and  grandchildren :  Provided  always,  that  nothing  in 
this  Act  shall  relieve  her  husband  from  any  liability  imposed  upon 
him  by  law  to  maintain  her  children  or  grandchildren. 

22.  The  Married  Women's  Property  Act,  1870,  and  the  Married 
Women's  Property  Act,  1870,  Amendment  Act,  1874,  are  hweby 
repealed :  Provided  that  such  repeal  shall  not  affect  any  act  done 
or  right  acquired  while  either  of  such  Acts  was  in  force,  or  any  right 
or  liability  of  any  husband  or  wife,  married  before  the  commence- 
ment of  this  Act,  to  sue  or  be  sued  under  the  provisions  of  the 
said  repealed  Acts  or  either  of  them,  for  or  in  respect  of  any  debt, 
contract,  wrong,  or  other  matter  or  thing  whatsoever,  for  or  in 
respect  of  which  any  such  right  or  liability  shall  have  accrued  to 


{a)  Birmingham  JEaeelsior  Monep  Society  v.  Zafi#,  [1904]  1  E.  B.  35. 
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or  against  saoh  hosband  or  wife  before  the  commencement  of  this  45  &  46  Viot. 
Act  (a).  Q-75. 

dd.  For  the  purposes  of  this  Act  the  legal  personal  repreeentatiye  Legal  repro- 
of any  married  woman  shall  in  respect  of  her  separate  estate  have  sentatiTe  of 
the  same  rights  and  liabilities  and  be  subject  to  the  same  jurisdiction  "**'"®^ 
as  ahe  would  be  if  she  were  living  (h), 

24.  The  word  *'  contract "  in  this  Act  shall  include  the  acceptance  Interpretation 
of  any  trust,  or  of  the  office  of  executrix  or  administratrix,  and  the  ^  tenna. 
provisions  of  this  Act  as  to  liabilities  of  married  women  shall  extend 
to  all  liabilities  by  reason  of  any  breach  of  trust  or  devastavit  com- 
mitted by  any  married  woman  being  a  trustee  or  executrix  or 
administratrix  either  before  or  after  her  marriage,  and  her  husband 
shall  not  be  subject  to  such  liabilities  unless  he  has  acted  or  inter- 
meddled in  the  trust  or  administration  (c).  The  word  **  property  '* 
in  this  Act  includes  a  thing  in  action. 

35.  The  date  of  the  commencement  of  this  Act  shall  be  the  first  Gommenoe- 
of  January  one  thousand  eight  hundred  and  eighty-three.  ""«'**  of  -^o** 

26.  This  Act  shall  not  extend  to  Scotland.  Extentof  Act. 

27.  This  Act  may  be  cited  as  the  Married  Women's  Property  Short  title. 
Act,  1882. 

(a)  In  Jte  Soutttr'B  Folicv  TnuU^  26  Gh.  D.  236,  Pearson,  J.,  expreesed 
an  opinion  that  sect.  10  of  the  Act  of  1870  does  not  remain  in  force  for 
any  purpose.  See  as  to  the  effect  of  sect.  22,  per  Fry,  L.  J.,  Weldon  v. 
Wimlow,  13  Q.  B.  D.  784,  789. 

(b)  A  hnsband  who  takes  his  wife's  separate  int>perty  Jure  mariti  is  her 
"  legal  personal  representative  "  within  this  section,  and  liable  thereunder 
to  tne  extent  of  tne  property  so  taken:  Surman  v.  Whartony  [1891]  1 
Q.  B.  491. 

{c)  It  is  not  now  necesmry  that  the  husband  of  a  married  woman 
administratrix  should  loin  in  the  administration  bond :  In  the  Oooda  of 
Ayreiy  8  P.  D.  168.    And  as  to  this  section,  see  p.  65,  tupra^  note  (a). 
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Kffeotof 

oontrmotsbj 

m&rried 


Costs  majbe 
ordered  to  bo 
paid  oat  of 
property 
subject  to 
restraint  on 
anticipation. 


56  &  67  YlCrr.  Cap.  63. 

AN  ACT  TO  AMEND  THE  VAKRrUT)  WOMEN'S  FB0PEBT7  ACT,  1882. 

I5th  December,  1893.] 

Be  it  enacted  by  the  Qoeen's  meet  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  Every  contract  hereafter  (a)  entered  into  by  a  maiiied  woman, 
otherwise  than  as  agent, 

(a)  shall  be  deemed  to  be  a  contract  entered  into  by  her  wr& 
respect  to  and  to  bind  her  separate  property  whether  she  is  or 
is  not  in  fact  possessed  of  or  entitled  to  any  separate  property 
at  the  time  when  she  enters  into  such  contract; 

(b)  shall  bind  all  separate  property  which  she  may  at  iLat  time 
or  thereafter  be  possessed  of  or  entitled  to ;  and 

(c)  shall  also  be  enforceable  by  process  of  law  against  all  property 
which  she  may  thereafter  while  discovert  be  possessed  of  or 
entitled  to ; 

Provided  that  nothing  in  this  section  contained  shall  render 
available  to  satisfy  any  liability  or  obligation  arising  out  of  such 
contract  any  separate  property  which  at  that  time  or  thereafter  she 
is  restrained  from  anticipating  (6). 

2.  In  any  action  or  proceeding  now  or  hereafter  instituted  by  a 
woman  or  by  a  next  friend  on  her  behalf,  the  court  before  i^ch 
such  action  or  proceeding  is  pending  shall  have  jurisdiction  by 
judgment  or  order  from  time  to  time  to  order  payment  of  the  costs 
of  the  opposite  party  out  of  property  which  is  subject  to  a  restraint 
on  anticipation,  and  may  enforce  such  ])ayment  by  the  appointment 
of  a  receiver  and  the  sale  of  the  property  or  otherwise  as  may  be 
ju8t(c). 

J  a)  See  Se  WheeUr,  [1904]  2  Ch.  66. 
h)  See  BameU  v.  Eoujord,  [1900]  2  Q.  B.  785,  where  the  coverture 
I  ceased,  followed  in  Brown  v.  Dimberley,  [1904]  1  K.  B.  28. 
(e)  Asto  the  proper  form  of  Older  where  an  action  bronght  by  a  manisd 
woman  has  be^  dismiiwed  with  costs,  see  JMtvi^  v.  Trekmrit  Brtwtr^f 


Digitized  by 


Google 


MARRIED  WOBIEN's  PROPERTY  ACT,  1893.  871 

8.  Section  twenty-four  of  the  Wills  Act,  1837,  shall  apply  to  66  &  67  Vior. 
the  will  of  a  maiiied  woman  made  during  coverture  whether  she  is        ^__ 
or  is  not  possessed  of  or  entitled  to  any  separate  property  at  the  y^m  of  mar- 
time  of  making  it,  and  such  will  shaU  not  require  to  be  re-executed  ned  woman. 
or  republished  after  the  death  of  her  husband. 

4.  Sub-sections  (3)  and  (4)  of  section  one  of  the  Married  Women's  Repeal. 
Property  Act,  1882,  are  hereby  repealed. 

6.  This  Act  may  be  cited  as  the  Married  Women's  Property  Act,  Short  title. 
1893. 

6.  This  Act  shall  not  apply  to  Scotland.  Extent. 

Company y  W.  N.  1894,  198.  The  seotion  applies  only  to  litigation 
initiated  by  a  woman,  and  not  to  an  appeal  by  her  from  a  judgment  in 
an  action  or  proceeding  to  which  she  is  a  defendant:  Bood  Barrt  v. 
jfferiot,  [1897]  A.  0.  177.  As  to  the  meaning  of  the  word  **  instituted," 
see  Moran  v.  Flaee,  [1896]  P.  214  ;  Nunn  #  Co.  v.  Tyton,  [1901]  2  K.  B. 
487  ;  Criehitt  v.  Criekitt^  [1902]  P.  177  £and  upon  the  question  how  far 
the  Act  is  letrospectiYe,  B$  Godfrey^  W.  K.  1896,  12 ;  and  Bit  Wylu^ 
[1896]  2  Ch.  116. 
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Short  title, 
extent,  and 
definitioo. 


Statute  of 
Limitatioiis 
may  be 
pleaded  b J 
trustees  (&). 


51  &  52  YICT.  Cap.  59. 

Air  ACT  TO  AMEND  TEB  LAW  SELATDfO  TO  THE  DITTIES,  POWEBS, 
Aim  LTABn.TTY  OF  TBUfiTEBS  (a). 

[2ith  Deotmber,  1888.] 

Bb  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  adyice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  authoiity 
of  the  same,  as  follows ;  that  is  to  say, 

1.— (1.)  This  Act  may  be  cited  as  the  Trustee  Act,  1888. 

(2.)  This  Act  shall  not  extend  to  Scotland. 

(3.)  For  the  purposes  of  this  Act  the  expression  ''trustee"  shall 
be  deemed  to  include  an  executor  or  administrator  and  a  trustee 
whose  trust  arises  by  construction  or  implication  of  law  aa  well  as 
an  express  trustee,  but  not  the  official  trustee  of  charitable  funds. 

(4.)  The  provisions  of  this  Act  relating  to  a  trustee  shall  ap|^ 
as  well  to  several  joint  trustees  as  to  a  sole  trustee. 

8. — (1.)  In  any  action  or  other  proceeding  against  a  trustee  or 
any  person  claiming  through  him,  except  where  the  daim  is  founded 
upon  any  fraud  or  fraudulent  breach  of  trust  to  which  the  trustee 

(a)  The  whole  of  this  Act,  with  the  exoeptions  of  sects.  1  and  8,  wfaioh 
are  set  out  in  this  Appendix,  has  been  repealed  for  purposes  of  oonaolids- 
tion  by  the  Trustee  Act,  1893.  The  provisions  contained  in  the  repealed 
sections  have  been  re-enacted  in  substantially  the  same  form  by  the 
various  sections  of  that  Act,  which  see  together  with  the  notes  tiiereto 
(App.  XV.,  infra), 

(6)  Sect.  25,  sub-seot.  2  of  the  Judicature  Act,  1873,  which  enacts 
that  *'  no  claim  of  a  cestui  que  trust  against  his  trustee  icx  any  inoperty 
held  on  an  express  trust,  or  in  respect  of  any  breach  of  such  trust,  diaU 
be  hdd  to  be  barred  by  any  statute  of  limitations,"  appears  to  be  by 
implication  repealed  by  this  section  to  the  extent  of  the  reuef  afforded  by 
this  Act  to  trustees.  As  to  what  is  an  "  express  trust,*'  see  Soar  v.  Atk- 
well,  [1893]  2  Q.  B.  390.  A  trust  established  by  parol  evidence  is  an 
expreets  trust :  Eoehefoueauld  v.  Bouttettd,  [1807]  1  Ch.  196.  In  practioe, 
as  reg^ards  eomtruetive  trusts,  lapse  of  time  has  men  held  a  bar  by  analogy 
to  the  statute  of  limitations  (see  Soar  v.  Ashwell^  ubi  tupra),    Tms  seotkm 
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-was  party  or  privy  (a),  or  is  to  recover  trust  property,  or  the  pro-  61  k  62  Vxor. 

oeeds  thereof  still  retained  by  the  trustee,  or  previously  received  by        o*^ 

the  trustee  and  converted  to  his  use  (6),  the  following  provisions 

•hall  apply : 

(a.)  All  rights  and  privileges  conferred  by  any  statute  ol  limita- 
tions shall  be  enjoyed  in  the  like  manner  and  to  the  like 
extent  as  they  would  have  been  enjoyed  in  such  action  or 
other  proceeding  if  the  trustee  or  person  claiming  through 
him  had  not  been  a  trustee  or  person  claiming  through 
him(c): 
(6.)  If  the  action  or  other  proceeding  is  brought  to  recover  money 
or  other  property,  and  is  one  to  which  no  existing  statute 
of  limitations  applies,  the  trustee  or  person  claiming 
through  him  shall  be  entitled  to  the  benefit  of  and  be  at 
liberty  to  plead  the  lapse  of  time  as  a  bar  to  such  action 
or  other  proceeding  in  the  like  manner  and  to  the  like 

applies  to  constniotiYe  and  express  tmsteee  alike  (see  the  wide  definition 
of  **  trustee  *'  in  sect.  1,  iupra).  It  has  been  applied  for  the  protection  of 
directors  who,  acting  ultra  vires  of  their  powers  but  oot  fraudulentlv, 
misapplied  funds  of  the  company:  He  Lands  Allotment  Co.,  [1894]  1  Ch. 
616.  ^uta  trustee  in  banlmiptcyis  not  entitled  to  the  benefit  of  it: 
Jie  CorftUkf  W.  N.  1895,  152.  The  section  has  no  application  as 
against  persons  who  have  been  served  with  a  decree  for  general  adminis- 
tration pronounced  after  1st  January,  1890,  if  the  action  has  been  com- 
menced before  that  date  {Ee  Harriton,  W.  N.  1892,  148).  For  a 
genend  discussion  of  the  section,  see  Sow  v.  £arl  Wintei-ton^  [1896]  2 
Ch.  626. 

(a)  The  words  *' party  or  privy''  indicate  moral  complicity,  some  per- 
sonal participation  in  the  naud  {Thorne  v.  Heard,  [1894]  1  Ch.  699 ; 
[1895]  A.  C.  495).  Observe,  however,  that  the  aedsions  (of  which 
Mlair  V.  Bromley,  2  Ph.  354,  is  an  example)  as  to  the  responsibility  of 
partners  and  principals  for  the  fraudulent  acts  of  their  co- partners  and 
agents  are  not  affected  by  this  statute  (Moore  v.  Knight,  [1891]  1  Ch.  547 ; 
Thome  v.  Heard,  ttbi  tupra), 

(b)  '* Still  retained"  means  retained  at  the  date  of  the  writ  in  the 
action.  And  the  trust  property  is  not  '*  retained  "  if  it  has  been  lost  by 
the  nefcligence  of  the  trustee,  or  by  any  non-fraudulent  act  or  omission  on 
his  part ;  it  is  only  ''  retained  "  if  the  trustee  or  an  i^ent  for  him  has  it 
so  that  he  can  g^  it  {Thome  t.  Heard,  ubi  tupra).  See  also  Wastelly. 
Leggatt,  [1896]  1  Ch.  554,  an  action  by  a  wife  against  her  husband's 
executors  to  recover  separate  estate  forcibly  taken  possession  of  by  the 
hnsband. 

{e)  It  has  been  held  by  Fry,  J.,mRe  Bowden,  45  Ch.  D.  444,  that  this 
clause  does  not  apply  to  an  action  for  breach  of  trust  on  the  gpround  (which 
means  logically  impregnable)  that  such  an  action  cannot  be  brought 
against  any  one  who  is  not  a  trustee,  and  that  there  is  no  right  or  pnri- 
leg^  conferred  by  any  statute  of  limitations  in  respect  of  a  breach  of  trust. 
Accordingly  the  oases  under  the  section  have  hitherto  proceeded  mainly 
upon  clause  (b).  But  see  Thome  v.  Heard,  ubi  supra,  where  clause  (a) 
was  apparently  treated  as  the  governing  part  of  the  section,  and  the 
logical  diffioulties  apparent  to  Fry,  J.,  were  disregarded ;  and  How  v.  Barl 
rinterton,  %tb%  supra. 
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61  k  62  Vxor.  extent  as  if  the  daim  had  beoi  against  hini  in  an  adkn 


0.  69. 


of  debt  for  money  had  and  reoeiyed,  but  so  nerertheless 

that  the   statnte   shall   ran  against  a  mained  iFoman 

entitled  in  possession  for  her  separate  use,  whe&sr  wUh 

or  without  a  restraint  upon  anticipafaon,  bat  ehaU  not 

begin  to  run  against  any  benefisiary  unlets  and  until 

the  interest  of  sooh  beneficiary  shall  be  an  iatecest  in 

possession  (a). 

(2.)  No  beneficiary,  as  against  whom  there  would  be  a  good 

defence  by  yirtae  of  this  section,  shall  derive  any  greater  or  other 

benefit  from  a  judgment  or  order  obtained  by  anoth^  beneficiary 

than  he  could  have  obtained  if  he  had  brought  such  action  or  other 

proceeding  and  this  section  had  been  pleaded  {b). 

(3.)  This  section  shall  apply  only  to  actions  or  other  prooeedingB 
commenced  after  the  first  day  of  January  one  thousand  ei^ 
hundred  and  ninety,  and  shall  not  deprive  any  executor  or  adminis- 
trator of  any  right  or  defence  to  which  he  is  entitled  under  any 
existing  statute  of  limitations. 


{a)  Under  this  chuue  trustees  have  suooessfiilly  defended  aotiooa  zb 
respect  of  loss  oocasioned  by  investments  of  trust  property  upon  mort- 
gagee of  insufficient  value :  see  Me  Bowdm,  4d  Gh.  I).  444 ;  Re  S^menet, 
[1894]  1  Ch.  231.  Payment  to  the  cestui  que  trust  of  interest  in  reqteet 
of  the  mortgage  as  the  trustee  receives  it  from  the  mortgagor,  is  not  an 
admissiou  by  Uie  trustee  of  his  liability  to  the  debt  sought  to  be  recovered 
in  the  action  so  as  to  deprive  him  of  the  protection  of  this  dause :  Mt 
Somerset f  ubi  supra.  And  see  also  as  to  its  operation  and  effect :  Se  Swmin, 
[1891]  3  Ch.  233,  an  action  against  a  trustee  by  a  residuary  legatee  to 
recover  loss  arising  from  delay  in  realising  the  residue ;  Be  Fa§e^  [1893] 
1  Ch.  304,  -where  a  trustee  was  sued  for  expending  the  whole  of  a  i^sidoe 
payable  to  the  plaintiff  on  attaining  twenty-one  in  maintaining  and 
educating  him  during  minority ;  Be  Timtms^  [1902]  1  Ch.  176,  where 
executors  and  trustees  had  paid  a  settled  share  of  residue  to  the  tenant 
for  life;  andcf.  Be  <?iirwy,  [1893]  1  Ch.  690;  Be  7Wa<r,  [1894]  1  Ch. 
724;  Mara  v.  Broume,  [1896]  2  Ch.  69;  on  appeal  [IS^^J  1  Ch.  199; 
BobinsoH  v.  Harking  [1896]  2  Ch.  416 ;  and  How  v.  Barl  Wmterten^  «M 
eupra.  It  should  be  observed  that  the  section  has  in  no  way  altered  the 
principles  which  determine  the  time  when  a  cause  of  action  aooraes 
\Moore  v.  Knigkt;  Thome  v.  Heard,  ubi  supra). 

(b)  See  Be  Somerset,  [1894]  1  Ch.  231,  in  which  tenant  for  life  and 
infant  remaindermen  were  plaintiffs,  and  the  trustees  had  a  g^ood  defenee 
under  the  section  as  against  the  tenant  for  life. 
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56  &  67  YlCrr.  Cap.  63.  M  k  57  Vwr. 

0.  53. 

AN  ACT  TO  OONSOLIDATB  SNAGfTlCBNTS  BBLATIKO  TO  TBUSTBBS. 

\p,nd  September,  1893.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

PAET  I. 
Inybstments. 

1.  A  trustee  (6)  may,  unless  expressly  forbidden  by  the  instru-  Aathorised 

ment  (if  any)  creating  the  trust  (6),  invest  any  trust  funds  in  his  inveet- 

ments  (•). 

(a)  This  section  sabstantiiilly  replaces  sect.  3  of  the  Trust  Investment 
Act,  1889,  the  whole  of  which  Act,  with  the  exception  of  seota.  1  and  7» 
is  repealed  by  this  Act.  The  Trust  Investment  Act,  1889,  so  far  as  now 
subsisting,  is  as  follows : — 

Sect.  1.    This  Act  may  be  cited  as  the  Trust  Investment  Act,  1889. 

Sect.  7.  Where  the  ooundl  of  any  county  or  borough  or  any  urban 
or  rural  sanitary  authority  are  authonaed  or  required  to  mvest  any  money 
for  the  purpose  of  a  loans  fund  or  a  sinking  fund,  any  enactment  relating 
to  suoh  investment  shall  be  modified  so  far  as  to  allow  such  money  to  be 
invested  in  any  of  the  stocks,  funds,  shares  or  securities  in  which  trustees 
are  aathorised  by  this  Act  to  invest,  except  that  such  council  or  authority 
shall  not  hj  virtue  of  this  section  invest  in  any  stocks,  funds,  shares,  or 
securities  issued  or  created  by  themselves,  nor  in  real  or  heritable 
securities. 

Provided  that  it  shall  not  be  lawful  for  any  such  council  or  authority 
to  retain  any  securities  which  are  liable  to  be  redeemed  at  a  fixed  time  at 
par  or  at  any  other  fixed  rate,  and  are  at  a  price  exceeding  their  redemp- 
tion value,  unless  more  than  fifteen  years  wul  elapse  before  the  time  fixed 
for  redemption. 

The  section  has  been  amended  by  the  Colonial  Stock  Act,  1900  (63  k 
64  Vict.  c.  62),  s.  2,  authorising  trustees  to  invest  in  certain  colonial 
stocks  as  to  which  there  have  been  observed  such  conditions  as  may  be 
prescribed  by  the  Treasury.  The  conditions  were  published  in  the  Timn 
of  the  15th  December.  1900. 

(b)  See  the  definitions,  sect.  50,  infra.  And  see  sect.  4,  infra,  A 
corporation  holding  funds  for  charitable  purposes  appears  to  be  within 
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56  k  67  Vior.  hands  (a),  whether  at  the  time  in  a  state  of  in-vestment  or  not,  in 
^  ^^'         manner  following,  that  is  to  say : 

(a)  In  any  of  the  parliamentary  stocks  or  pnhlic  fonds  or 
Government  seoorities  of  the  United  Kingdom : 

(b)  On  real  (b)  or  heritable  securities  in  Oreat  Britain  or  Irdand: 

(c)  In  the  stock  of  the  Bank  of  England  or  the  Bank  of  Ireland: 

(d)  In  India  Three  and  a  Half  per  cent,  stock  and  India  Three 
per  cent,  stock,  or  in  any  other  capital  stock  which  m&y  at  any 
time  hereafter  be  issued  by  the  Secretary  of  State  in  Council 
of  India  under  the  authority  of  Act  of  Parliament,  and  charged 
on  the  revenues  of  India : 

(«)  In  any  securities  the  interest  of  which  is  for  the  time  being 
guaranteed  by  Parliament: 

(/)  In  consolidated  stock  created  by  the  Metropolitan  Board  of 
Works,  or  by  the  London  County  Council,  or  in  debenture  stock 
created  by  the  receiver  for  the  Metropolitan  Police  District: 

(g)  In  the  debenture  or  rentcharge,  or  guaranteed  or  preference 
stock  of  any  railway  company  in  Great  Britain  or  Lrdand 
incorporated  by  special  Act  of  Parliament,  and  having  during 
each  of  the  ten  years  last  past  before  the  date  of  investment 
paid  a  dividend  at  the  rate  of  not  less  than  three  per  centum 
per  annum  on  its  ordinary  stock : 

(A)  In  the  stock  of  any  railway  or  canal  company  in  Great 
Britain  or  Ireland  whose  undertaking  is  leased  in  perpetuity 
or  for  a  term  of  not  less  than  two  hundred  years  at  a  fixed 
rental  to  any  such  railway  company  as  is  mentioned  in  sub- 
section (^),  either  alone  or  jointly  with  any  other  railway 
company : 

(t)  In  the  debenture  stock  of  any  railway  company  in  India  the 
interest  on  which  is  paid  or  guaranteed  by  the  Secretary  of 
State  in  Council  of  India : 

(y )  In  the  "  B  "  annuities  of  the  Eastern  Bengal,  the  East  Indian 
and  the  Scinde  Punjaub  and  Delhi  Bailways,  and  any  like 

the  section :  Be  MtmehtaUr  Royal  It^firmary,  48  Oh.  D.  420 ;  bat  not 
tmstees  of  a  building  society  holding  funds  invested  in  their  names  under 
sect.  25  of  the  Buildioff  Societies  lot,  1874 :  Ee  Ifmtienal,  ^.  BuiUUif 
Society f  ib.  431.  Trnst  funds  under  administration  by  the  Court  will  not 
be  invested  in  securities  prohibited  by  the  settlor :  Ovey  v.  Ovey,  [1900] 
2  Ch.  524. 

(a)  The  words  ''trust  funds  in  his  hands"  indude  all  trust  fuads 
whether  in  a  state  of  investment  or  not :  ^lune  v.  Lopee,  [1892]  A.  0. 
112.  As  to  whether  trustees  may  set  apart  any  of  the  stocks  numtitmmA 
in  this  section  to  answer  an  annuity  given  by  a  will,  see  £4  OtctAwmie, 
[189n  3  Ch.  494. 

(b)  See  sect.  5  (1),  infra. 
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annuities  which  may  at  any  time  hereafter  be  oreated  on  the  55  ft  67  Vior. 

purchase  of  any  olJier  railway  by  the  Secretary  of  State  in         0.  63. 

Council  of  India,  and  charged  on  the  revenues  of  India,  and 

which  may  be  authorised  by  Act  of  Parliament  to  be  accepted 

by  trustees  in  lieu  of  any  stock  held  by  them  in  the  purchased 

railway ;  also  in  deferred  annuities  comprised  in  the  register 

of  holders  of  annuity  Class  D.  and  annuities  comprised  in 

the  register  of  annuitants  Class  C.  of  the  East  Indian  Bailway 

Company: 

{k)  In  the  stock  of  any  railway  company  in  India  upon  which 
a  fixed  or  minimum  dividend  in  sterling  is  paid  or  guaranteed 
by  the  Secretary  of  State  in  Council  of  India,  or  upon  the 
capital  of  which  the  interest  is  so  guaranteed : 

(Z)  In  the  debenture  or  guaranteed  or  preference  stock  of  any 
company  in  Qrest  Britain  or  Ireland,  established  for  the  supply 
of  water  for  profit,  and  incorporated  by  special  Act  of  Parlia- 
ment or  by  Royal  Charter,  and  having  during  each  of  the  ten 
years  last  past  before  the  date  of  investment  paid  a  dividend  of 
not  less  than  five  pounds  per  centum  on  its  ordinary  stock : 

(m)  In  nominal  or  inscribed  stock  issued,  or  to  be  issued,  by  the 
corporation  of  any  municipal  borough  having,  according  to  the 
returns  of  the  last  census  (a)  prior  to  the  date  of  investment,  a 
population  exceeding  fifty  thousand,  or  by  any  county  council, 
under  the  authority  of  any  Act  of  Parliament  or  Provisional 
Order: 

(n)  In  nominal  or  inscribed  stock  issued,  or  to  be  issued,  by  any 
commissioners  incorporated  by  Act  of  Parliament  for  the 
purpose  of  supplying  water,  and  having  a  compulsory  power  of 
levying  rates  over  an  area  having,  according  to  the  returns  of 
the  last  census  prior  to  the  date  of  investment,  a  population 
exceeding  fifty  thousand,  provided  that  during  each  of  the  ten 
years  last  past  before  the  date  of  investment  the  rates  levied 
by  such  commissioners  shall  not  have  exceeded  eighty  per 
centum  of  the  amount  authorised  by  law  to  be  levied : 

(0)  In  any  of  the  stocks,  funds,  or  securities  for  the  time  being 
authorised  for  the  investment  of  cash  under  the  control  or 
subject  to  the  order  of  the  High  Court  (6), 

(a)  See  Ite  Druitt,  [1903]  1  Ch.  446. 

(b)  "  Cash  under  the  control  of  the  Court,"  means  cash  standing  in 
Court  in  any  oaose  or  matter.  See  Ex  parte  St,  John  Baptitt  College, 
Oxford,  22  Ch.  D.  93,  where  most  of  the  preyions  authorities  as  to  the 
meaning  of  these  words  are  referred  to,  and  Jaekton  v.  Tyaa,  W.  N. 
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PorohAseata 
premium  of 
redeemable 
stocks. 


mud  may  also  from  time  to  time  vary  (a)  any  anch  inTeet- 
ment 

2. — (1.)  A  tmstee  may  under  the  powers  of  this  Act  invest  in 
any  of  the  securities  mentioned  or  referred  to  in  section  one  of  this 

1883,  p.  91.    The  following  general  order  mider  this  section  la  now  in 

force:  

B.S.C.    Obdeb  XXTT.,  Bxtlb  17. 

Inreetment  *'  1  •  Rule  1  of  the  Rules  of  the  Supreme  Court,  August,  1 888,  is  berebj 

annuUed  (except  so  far  as  it  annnllea  Order  XXII.,  Bule  17,  of  the  Buki 
of  the  Supreme  Court,  1883),  and  the  following  Bule  shall  stand  in  hm. 
thereof:— 

Cash  under  the  control  of  or  subject  to  the  order  of  the  Court  may  be 
iuTested  in  the  following  stocks,  funds,  or  securities,  namdy : 

Two  and  Three-quarters  per  cent.  Consolidated  Stock  (to  be  called  after 
the  5th  of  April,  1903,  Two  and  a  Half  per  cent.  Consolidated  Stook). 

Consolidated  Tbree  Pounds  per  cent.  Annuities. 

Beduced  Three  Pounds  per  cent.  Annuities. 

Two  Pounds  Fifteen  Shillings  per  cent.  Annuities. 

Two  Pounds  Ten  Shillings  per  cent.  Annuities. 

Local  Loans  Stock  under  the  National  Debt  and  Local  Loans  Aot»  1887. 

Exchequer  Bills. 

Bank  Stock. 

India  Three  and  a  Half  per  cent.  Stock. 

India  Three  per  cent.  Stock. 

India  Two  and  a  Half  per  cent.  Stock. 

Indian  Guaranteed  Bsjlway  Stocks  or  Shares,  poTided  in  eaob  case 
that  such  stocks  or  shares  shall  not  be  liable  to  be  redeemed  within  a 
period  of  fifteen  years  from  the  date  of  investment. 

Stocks  of  Colonial  (Governments  gfuaranteed  by  the  Impenal 
Government,  or  in  respect  of  which  the  provisions  of  the  Colonial  Stock 
Act,  1900,  and  of  section  2  (2)  of  the  Trustee  Act,  1893,  aie  for  ^e  time 
being  complied  with. 

Mortgage  of  freehold  and  oopyhold  estates  respectively  in  ESnglai^ 
and  Wiues. 

Metropolitan  Consolidated  Stock,  Three  Pounds  Ten  ShillingB  per  oent. 

Three  per  cent.  Metropolitan  Consolidated  Stock. 

Two  and  a  Half  per  cent.  London  County  Consolidated  Stock. 

Three  per  cent.  London  County  Consolidated  Stock. 

Inscribed  Two  and  a  Half  per  cent.  Debenture  Stock  issued  by  the 
Corporation  of  London,  and  secured  by  a  trust  deed  dated  24th  Jnne, 
1897. 

Debenture,  preference,  guaranteed,  or  rentcharge  stocks  of  railways 
in  Great  Britam  or  Ireland,  having  for  ten  years  next  before  the  date  of 
investment  paid  a  dividend  on  ordmary  stock  or  shares. 

Nominal  debentures  or  nominal  debenture  Stock  under  the  Local  ] 
Act,  1875,  or  under  the  Isle  of  Man  Loans  Act,  1880,  provided  in  < 
case  that  such  debentures  or  Stock  shall  not  be  liable  to  be  redeemed 
within  a  period  of  fifteen  years  from  the  date  of  investment. 

2.  This  rule  shall  come  into  operation  on  the  26th  of  November,  188S, 
and  may  be  cited  as  the  Bule  of  the  Supreme  Court,  November,  1888,  or 
may  be  cited  according  to  the  heading  thereof  with  reference  to  ^ 
Bales  of  the  Supreme  Court,  1883." 

(•)  The  power  to  vary  appears  to  be  confined  to  sooh  investanents  aa 
are  menti<med  in  this  section,  and  therefore  if  a  trust  instrument  allows 
a  wider  range  it  should  contain  an  express  power  of  variation.  See  J^ 
Dm;;^,  [1891]  iCh.  423. 
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Act,  notwithstanding  that  the  same  may  be  redeemable,  and  that  56  &  57  Vior. 
the  price  exceeds  the  redemption  value.  ^'     ' 

(2.)  Proyided  that  a  trustee  may  not  under  the  powers  of  this 
Act  purchase  at  a  price  exceeding- its  redemption  yalue  any  stock 
mentioned  or  referred  to  in  sub-sections  (9),  (t),  {k),  {Vj,  and  (m)  of 
section  one,  which  is  liable  to  be  redeemed  within  fifteen  years  of 
the  date  of  pnrohaae  at  par  or  at  some  other  fixed  rate,  or  purchase 
any  such  stock  as  is  mentioned  or  referred  to  in  the  sub-sections 
aforesaid,  which  is  liable  to  be  redeemed  at  par  or  at  some  other 
fixed  ratey  at  a  price  exceeding  fifteen  per  centum  aboye  par  or 
sach  other  fixed  rate. 

(3.)  A  trustee  may  retain  until  redemption  any  redeemable  stock, 
fond,  or  security  which  may  have  been  purchased  in  accordance 
with  the  powers  of  this  Act. 

8.  Every  power  conferred  by  the  preceding  sections  shall  be  Discretion  of 
exercised  according  to  the  discretion  of  the  trustee,  but  subject  to  t""*®©*- 
any  consent  required  by  the  instrument,  if  any,  creating  the  trust 
with  respect  to  the  investment  of  the  trust  funds. 

4.  The  preceding  sections  shall  apply  as  well  to  trusts  created  Application  of 
before  as  to  trusts  created  after  the  passing  of  this  Act,  and  the  pro^dmg 
powers  thereby  conferred  shall  be  in  addition  to  the  powers  con- 
fened  by  the  instrument,  if  any,  creating  the  trust. 

5.— r(l.)  A  trustee  haying  power  to  invest  in  real  securities.  Enlargement 
nnless  expressly  forbidden  by  the  instrument  creating  the  trust,  ^f  express 
may  invest  and  shall  be  deemed  to  have  always  had  power  to  ^^^^tfn) 
invest — 

(o)  on  mortgage  of  property  held  for  an  unexpired  term  of  not 
less  than  two  hundred  years,  and  not  subject  to  a  reservation 
of  rent  greater  than  a  shilling  a  year,  or  to  any  right  of 
redemption  or  to  any  condition  for  re-entry,  except  for  non- 
payment of  rent ;  and 

(6)  on  any  charge,  or  upon  mortgage  of  any  charge,  made  under  27  ft  28  Yiot. 
the  Improvement  of  Land  Act,  1864.  0.  114. 

(2.)  A  trustee  having  power  to  invest  in  the  mortgages  or  bonds 
of  any  railway  company  or  of  any  other  description  of  company 
may,  unless  the  contrary  is  expressed  in  the  instrument  authorising 
the  investment,  invest  in  the  debenture  stock  of  a  railway  company 
or  such  other  company  as  aforesaid. 

(3.)  A  trustee  having  power  to  invest  money  in  the  debentures 
or  debenture  stock  of  any  railway  or  other  company  may,  unless 

(a)  Sub-sect.  I  of  this  section  re-enacts  sect.  9  (repealed)  of  the  Trustee 
Act,  1888,  which  legalised  a  view  that  had  been  widely  entertained  and 
acted  upon,  though  not  judicially  sanctioned.  See  Me  BoytTe  S»  £,,  14 
Oh.  D.  026  ;  Leifh  v.  Leiffh,  W.  14.  1886,  151. 
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66  Sc  67  VioT. 
0.  53. 

88  &  89  Vict. 
0.83. 


48  &  44  Viot. 
0.  8. 


28  ft  29  Vict. 

0.78. 

Power  to  in- 
yest,  notwith- 
standiog 
drainage 
oharg^. 

10  ft  11  Vict. 
0.32. 


TmsteeBnot 

to  convert 

inBoribed 

stock  into 

certificates  to 

bearer. 

26  &  27  Vict. 

83  &*84  Vict. 

0.71. 

88  ft  39  Vict. 

0.83. 

40  ft  41  Vict. 

0.69. 


Loans  and 
inyestments 
bjT  trustees 
not  charge- 
able as 
breaches  of 
trust  (a). 


the  contrary  is  expressed  in  the  instrument  authorising  the  invest- 
ment,  invest  in  any  nominal- debentures  or  nominal  debenture  stock 
issued  under  the  Local  Loans  Act,  1875. 

(4.)  A  trustee  having  power  to  invest  money  in  securities  in  the 
Isle  of  Man,  or  in  securities  of  the  government  of  a  colony,  may, 
unless  the  contrary  is  expressed  in  the  instrument  authorising  the 
investment,  invest  in  any  securities  of  the  Government  of  Hie  Isle 
of  Man,  under  the  Isle  of  Man  Loans  Act,  1880. 

(5.)  A  trustee  having  a  general  power  to  invest  trust  moneys 
in  or  upon  the  security  of  shares,  stock,  mortgages,  bonds, 
or  debentures  of  companies  incorporated  by  or  acting  under 
the  authority  of  an  Act  of  Parliament,  may  invest  in,  or  upon 
the  security  of,  mortgage  debentures  duly  issued  under  and  in 
accordance  with  the  provisions  of  the  Mortgage  Debenture  Act, 
1865. 

6.  A  trustee  having  power  to  invest  in  the  purchase  of  land  or 
on  mortgage  of  land  may  invest  in  the  purchase,  or  on  mortgage  of 
any  land,  notwithstanding  the  same  is  charged  with  a  rent  under 
the  powers  of  the  Public  Money  Drainage  Acts,  1846  to  1856,  or 
the  Ijanded  Property  Improvement  (Ireland)  Act,  1847,  or  by  an 
absolute  order  made  under  the  Improvement  of  Land  Act,  1864, 
unless  the  terms  of  the  trust  expressly  provide  that  tbe  land  to  be 
purchased  or  taken  in  mortgage  shall  not  be  subject  to  any  sudi 
prior  charge. 

7. — (1.)  A  trustee,  tmless  authorised  by  the  terms  of  his  trust, 
shall  not  apply  for  or  hold  any  certificate  to  bearer  issued  under  the 
authority  of  any  of  the  following  Acts,  that  is  to  say : 

(a)  The  India  Stock  Certificate  Act,  1863 ; 

(b)  The  National  Debt  Act,  1870; 

(c)  The  Local  Loans  Act,  1875 ; 
{d)  The  Colonial  Stock  Act,  1877. 

(2.)  Nothing  in  this  section  shall  impose  on  the  Bank  of  Eng- 
land or  of  Ireland,  or  on  any  person  authorised  to  issue  any  sodi 
certificates,  any  obligation  to  inquire  whether  a  person  applying  for 
such  a  certificate  is  or  is  not  a  trustee,  or  subject  them  to  any 
liability  in  the  event  of  their  granting  any  such  certificate  to  a 
trustee,  nor  invalidate  any  such  certificate  if  granted. 

8. — (1.)  A  trustee  lending  money  on  the  security  of  any  juropeity 
on  which  he  can  lawfully  lend  shall  not  be  chargeable  with  breadi 
of  trust  by  reason  only  of  the  proportion  borne  by  the  amount  of 
the  loan  to  the  value  of  the  property  at  the  time  when  the  loan  was 

(a)  This  section  is  in  effect  a  re-enactment  of  sect.  4  (repealed)  of  th« 
Trustee  Act  of  1888.  It  is  to  be  observed  that  the  oonduding  words  at 
sub-sect.  (1)  of  the  repealed  section,  enacting  that  the  section 
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made,  proyided  that  it  appears  to  the  Court  that  in  making  the  loan  56  &  67  Vior. 

the  trustee  was  acting  upon  a  report  as  to  the  value  of  the  property         ^'  ^^* 

made  by  a  person  whom  he  reasonably  believed  to  be  an  able 

practical  surveyor  or  valuer  instructed  and  employed  independently 

of  any  owner  of  the  property,  whether  such  surveyor  or  valuer 

carried  on  business  in  the  locality  where  the  property  is  situate  or 

elsewhere,  and  that  the  amount  of  the  loan  does  not  exceed  two 

equal  third  parts  of  the  value  of  the  property  as  stated  in  the 

report,  and  that  the  loan  was  made  under  the  advice  of  the  surveyor 

or  valuer  expressed  in  the  report. 

(2.)  A  trustee  lending  money  on  the  security  of  any  leasehold 
property  shall  not  be  chargeable  with  breach  of  trust  only  upon  the 
ground  that  in  making  such  loan  he  dispensed  either  wholly  or 
partly  with  the  production  or  investigation  of  the  lessor's  title  (a). 

(3.)  A  trustee  shall  not  be  chargeable  with  breach  of  trust  only 
upon  the  ground  that  in  efTecting  the  purchase  of  or  in  lending 
money  upon  the  security  of  any  property  he  has  accepted  a  shorter 
title  than  the  title  which  a  purchaser  is,  in  the  absence  of  a  special 
contract,  entitled  to  require,  if  in  the  opinion  of  the  Court  the  title 
accepted  be  such  as  a  person  acting  with  prudence  and  caution 
would  have  accepted. 

(4.)  This  section  applies  to  transfers  of  existing  securities  as  well 
as  to  new  securities,  and  to  investments  made  as  well  before  as  after 
the  commencement  of  this  Act,  except  where  an  action  or  other 
proceeding  was  pending  with  reference  thereto  on  the  twenty-fourth 
day  of  December  one  thousand  eight  hundred  and  eighty-eight 

apply  to  a  loan  upon  property  of  any  tenure,  whether  agrionltnial  or 
house  or  other  property,"  are  not  re-enaoted ;  but  there  seems  no  gpronnd 
for  supposing  that  the  present  section  is  of  less  extensive  applioation,  so 
9Mf  eg.j  to  place  house  property  upon  a  different  footing  from  otiier 
property.  For  the  previous  law  on  this  subject  see  Lewin  on  Trusts,  8th 
ed.,  pp.  324  et  teq.  ;  and  see  also  Learoyd  v.  Whiteley^  12  App.  Cas.  727  ; 
Bm,  v.  Meek,  14  App.  Cas.  558 ;  Re  Somerset,  [189*4]  1  Ch.  231.  It  is 
expressly  provided  by  the  Trustee  Act  (1893)  Amendment  Act,  1894 
(App.  XVi.,  infraV  s.  4,  that  a  trustee  shall  not  be  liable  for  breach  of 
trust  by  reason  only  of  his  continuing  to  hold  an  mveetment  which  has 
ceased  to  be  an  investment  authorised  by  the  instrument  of  trust  or  by 
the  greneral  law.  And  see  also  sect.  3  of  the  Judicial  Trustees  Act,  1896, 
by  which  the  Court  is  empowered  to  relieve  from  personal  liahiUty  for 
breaches  of  trust  where  a  trustee  '*  has  acted  honestly  and  reasonably, 
and  ou^ht  fairly  to  be  excused  for  the  breach  of  trust,  and  for  omitting 
to  obtain  the  directions  of  the  Court  in  the  matter  in  which  he  com- 
mitted such  breach."  The  latter  section  has  been  considered  in  R$  Kay, 
ri897]  2  Ch.  518;  Se  Stuart,  ib,  583 ;  Ferrim  v.  Bellamy,  [1898]  2  Ch. 
521 ;  on  appeal,  [1899]  1  Ch.  797  (where  trustees  were  excused  for  a 
breach  of  trust  in  selling  trust  property  where  they  had  no  power  of  sale) ; 
and  Be  Grindey,  [1898]  2  Ch.  593. 

(a)  See  the  Vendor  and  Purchaser  Act,  1874  (App.  11.,  tupra),  s.  2, 
rule  1,  ands.  1. 

D. — C.P.  56 
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66  k  67  Vict.  9.— {!.)  Whore  a  trustee  improperly  adyances  truflt  money  oai  a 
0*  63.  mortgage  security  which  would  at  the  time  of  the  inrestment  be 
LiabUityfor  *  proper  investment  in  all  respects  for  a  smaller  sum  tiian  is  actually 
loss  by  reason  advanced  thereon  the  security  shall  be  deemed  an  authorised  inTest- 
of  improper  m^xit  for  the  smaller  sum,  and  the  trustee  shall  only  be  liable  to 
mentB  (a).         make  good  the  sum  advanced  in  excess  thereof  with  interest. 

(2.)  This  section  applies  to  investments  made  as  well  hedare  as 
after  the  commencement  of  this  Act  except  where  an  action  or 
other  prooeeding  was  pending  with  reference  thereto  on  the  twenty- 
fourth  day  of  December  one  thousand  eight  hundred  and  el^ity- 
eight. 


Power  of 
appointing 
new  trosteee. 


PAETH. 

Vakious  Powbbs  and  Duties  of  Tbihstees. 

Appointment  of  New  Tnutees  (6). 

10. — (1.)  Where  a  trustee  (c),  either  original  or  substituted,  and 
whether  appointed  by  a  court  or  otherwise,  is  dead,  or  remains  out 
of  the  United  Kingdom  for  more  than  twelve  months  (<Q,  or  desires 
to  be  discharged  from  all  or  any  of  the  trusts  or  powers  reposed  in 
or  conferred  on  him,  or  refuses  or  is  unfit  (e)  to  act  therein,  or  is 
incapable  (/)  of  acting  therein,  then  the  person  or  persons  nominated 


{a)  This  seotiozi  is  a  re-enactment  of  sect.  6  (repealed)  of  the  Tmsfeee 
Act,  1888.    See  the  oases  mentioned  in  note  (a),  supra,  p.  880. 

{b)  Sects.  10,  11,  and  12  of  this  Act  are  a  re-enactment  with  alight 
alterations  of  the  provisions  relating  to  the  appointment  of  new  tnsteee 
and  the  consequent  veetinff  of  the  trust  property  which  were  contained  in 
sects.  31,  32,  and  34  of  the  Ck)nv.  Act,  1881 ;  sect.  6  of  the  Cody,  Act, 
1882 ;  and  sect.  6  of  the  Cony.  Act,  1892,  which  sections  are  by  this  Ad 
repealed  for  the  purpose  of  consolidation. 

{e)  The  term  includes  an  executor  or  administrator,  and  a  oonstmctife 
trustee.    See  the  definition  in  sect.  60,  tfifra. 

{d)  I.e.,  calendar  months  (52  &  63  Vict.  c.  63,  s.  S).  And  see  lU 
Coates  to  Fartims,  34  Ch.  D.  370,  from  which  it  would  appear  that  if  it 
is  known  where  ihe  trustee  who  is  abroad  is,  and  he  is  wuUng  to  act  ia 
the  exercise  of  the  provisions  of  the  section,  he  ought  to  join  in  the 
appointment  of  the  new  trustee.  As  to  the  meaning  of  *'  abroad,"  set 
Re  Earl  of  Stanford,  [1896]  1  Ch.  288 ;  and  cf .  JSt;  Arbih  tmd  Clast't  Ow- 
tract,  [1891]  1  Ch.  601 ;  Be  Walker,  [1901]  1  Ch.  259,  where  the  trustee 
had  remained  abroad  for  twelve  months  except  during  one  we^  when  he 
stayed  in  London,  and  an  appointment  of  a  new  trustee  purporting  to  be 
made  under  this  section  was  held  invalid. 

(e)  See  as  to  bankruptcy  of  a  trustee.  Be  AdameU  TriMf,  12  Ch.  D.  634. 

(/)  Infancy  is  not  incapacity  ¥dthin  the  meaning  of  this  sectim  (i2# 
Tallatire,  W.  N.  1885,  191) ;  lunacy  or  unsoundness  of  mind  is,  bat  in 
the  case  of  a  lunatic  so  found  it  is  perhaps  better  that  the  appointment  of 
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lor  the  puipoBe  (a)  of  appointing  new  trustees  by  the  instmment,  56  &  67  Vior. 
if  any,  creating  the  trust,  or  if  there  is  no  such  person,  or  no  such  o^bZ. 
person  able  and  willing  to  act,  then  the  surviving  or  continuing 
trustees  or  trustee  for  the  time  being,  or  the  personal  representatives 
of  the  last  surviving  or  continuing  trustee  (6),  may,  by  writing, 
ap}K)int  another  person  or  other  persons  to  be  a  trustee  or  trustees 
in  the  place  of  the  trustee  dead,  remaining  out  of  the  United  King- 
dom, desiring  to  be  discharged,  refusing,  or  being  unfit  or  being 
incapable,  as  aforesaid  (c). 

(2.)  On  the  appointment  of  a  new  trustee  for  the  whole  or  any 
part  of  trust  property — 

(a)  the  number  of  trustees  may  be  increased  {d) ;  and 
(6)  a  separate  set  of  trustees  may  be  appointed  for  any  part  of 
the  trust  property  held  on  trusts  distinct  from  those  relating 
to  any  other  part  or  parts  of  the  trust  property,  notwithstand- 
ing that  no  new  trustees  or  trustee  are  or  is  to  be  appointed 
for  other  parts  of  the  trust  property,  and  any  existing  trustee 

a  new  tmstee  in  his  place  Bhonld  be  made  by  the  Court :  see  JSe  Elizabeth 
Blake,  W.  N.  1887,  173.  A  married  woman  is  not  ** incapable*'  of 
acting  in  a  trost.  See  the  M.  W.  P.  Act,  1882  (App.  Xll.,  mpra)^ 
Beets.  1,  18,  and  24 ;  and  £e  Eawkeworth,  W.  JN.  1887,  113 ;  and 
p.  65,  supra,  n.  {a). 

(a)  If  several  persons  nominated  for  the  purposes  of  this  section  cannot 
agree  in  the  selection  of  a  new  trustee,  the  power  is  exeroiseable  by  the 
person  or  persons  to  whom  by  the  section  the  power  is  given  in  the  event 
of  there  being  no  nominated  persons  able  and  willing  to  act :  Jle  Shep^ 
par^e  Settlement  Tt-usts,  W.  N.  1888,  234.  See  also  Cradock  v.  Witham, 
W.  N.  1895,  75,  where  the  person  having  the  right  of  nomination 
could  not  be  found;  and  Re  Wheeler,  [1896]  1  Ch.  315,  where  the  trust 
instrument  empowered  persons  to  appoint  new  trustees  in  the  event  of  a 
trustee  becoming  incapable,  and  a  trustee  became  unfit  but  not  incapable. 

{b)  A  sole  trustee  is  included :  see  Be  Shafto'e  Trusts,  29  Ch.  D.  247 ; 
and  "continuing  trustee"  includes  by  virtue  of  sub-sect.  4,  a  retiring 
trustee  if  willing  to  join  in  making  the  appointment :  see  He  Olenny  atul 
Sartley,  25  Ch.  D.  611;  i2«  Norris,  27  Ch.  D.  333;  and  Ite  Coates  to 
Farsons,  ubi  s^pra.  And  as  to  who  are  *  *  personal  representatives ' '  within 
the  section,  see  Be  Parker'' s  Trusts,  [1894]  1  Ch.  707,  where  a  last  sur- 
Tiving  truertee  had  appointed  both  general  and  npecial  executors. 

{e)  The  power  cannot  be  exercised  by  will :  Re  Parker's  Trusts,  M 
a%tpra.  And  the  better  opinion  seems  to  be  that  it  is  not  exeroiseable  by 
the  personal  repreeentativee  of  a  sole  trustee  of  a  will  dying*  in  the  testa- 
tor's lifetime:  %^  Nicholson  y.  Field,  [1893]  2  Ch.  611.  The  person  in 
whom  the  power  is  vested  is  under  no  obligation  to  exercise  it  (Re  Sarah 
KnightU  Will,  26  Ch.  D.  82) ;  but  if  he  desires  to  exercise  the  power  the 
Court  has  no  jurisdiction  to  take  it  from  him  by  itself  appointing  new 
trustees:  Re  HigginbotUm,  [1892]  3  Ch.  132.  It  has  been  held  that  the 
donee  of  the  power  cannot  appoint  himself:  Re  Skeats^  Settlement,  42 
Ch.  D.  522;  Re  Newen,  [1894]  2  Ch.  297.  As  to  his  appomting  his 
Bolioitor,  see  Re  Earl  of  Stamford,  [1896]  1  Ch.  288. 

(S\  The  power  to  increase  only  arises  when  a  vacancy  is  being  sup- 
plied: Re  QregsmCs  Trusts,  34  Ch.  D.  209. 

56(2) 
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66  &  ^7  Vict.  may  be  appointed  or  remain  one  of  such  separate  set  of  trustees ; 

or,  if  only  one  trustee  was  originally  appointed,  tiien  one 
separate  trustee  may  be  so  appointed  for  the  first-mentiofned 
purt(a);  and 

(c)  it  shall  not  be  obligatory  to  appoint  more  than  one  nev 
trustee  where  only  one  trustee  was  originally  appointed,  or  to 
fill  up  the  original  number  of  trustees  where  more  than  two 
trustees  were  originally  appointed;  but,  except  where  only 
one  trustee  was  originally  appointed,  a  trustee  shall  not  be 
discharged  under  this  section  from  his  trust  unless  there  will 
be  at  least  two  trustees  to  perform  the  trust ;  and 

(d)  any  assurance  or  thing  requisite  for  vesting  the  tnist  pro- 
perty, or  any  part  thereof,  jointly  in  the  persons  who  are  the 
trustees,  shall  be  executed  or  done. 

(3.)  Every  new  trustee  so  appointed,  as  well  before  as  after  all 
the  trust  property  becomes  by  law,  or  by  assurance,  or  otlierwise. 
Tested  in  him,  shall  have  the  same  powers,  authorities,  and  dis- 
cretions, and  may  in  all  respects  act,  as  if  he  had  been  originally 
appointed  a  trustee  by  the  instrument,  if  any,  creating  the  fsnst 

(4.)  The  provisions  of  this  section  relative  to  a  trustee  who  is 
dead  include  the  case  of  a  person  nominated  trustee  in  a  will  but 
dying  before  the  testator,  and  those  relative  to  a  continuing  trusted 
include  a  refusing  or  retiring  trustee,  if  willing  to  act  in  the 
execution  of  the  provisions  of  this  section  (6). 

(6.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  instrument,  if  any,  creating  the  trust,  and 
shall  have  effect  subject  to  the  terms  of  that  instrument  and  to  any 
provisions  therein  contained  (c), 

(6.)  This  section  applies  to  trusts  created  either  before  or  afto' 
the  commencement  of  this  Act. 

(a)  In  Ee  Hetherin^onU  TntsU,  34  Ch.  D.  211,  trusts  were  held  to  Is 
<*  distinct,'*  which  might  in  a  certain  event  coalesce.  It  was  oomsidend 
doubtful  before  the  enactment  of  sect.  6  of  the  Oonv.  Act,  1892,  which 
this  sub-sootion  replaces,  whether  separate  trostees  could  be  appointed  for 
a  part  of  the  trust  property,  except  when  an  appointment  was  bdng-  made 
of  new  trustees  of  the  whole  property :  see  SavUe  v.  Ontper,  36  Gh.  D. 
620 ;  Jte  Moss't  Trustt,  37  Ch.  D.  513. 

{b)  By  virtue  of  the  latter  part  of  this  sub-section  it  is  competent  for 
all  the  trustees  of  an  instrument  to  retire  at  once  and  appoint  new 
trustees  in  their  place  under  the  section. 

(e)  See  JRe  Walker  and  Hvghei't  Contract,  24  Ch.  D.  698;  Cecil  t. 
Langdon,  28  Ch.  D.  1 ;  Re  Lloyd's  Tnutt,  W.  N.  1888,  20.  When 
the  power  is  exeroiseable  only  with  the  consent  of  a  perscm  who  is  t 
lunatic  so  found,  the  conHcnt  should  be  gi^en  by  his  committee  uoder  tha 
direction  of  the  Court:  Re  Neiilly  31  Ch.  D.  161 ;  Re  Gurrvd,  ii.  164. 
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11.— (1.)  Where  there  are  more  than  two  trustees,  if  one  of  them  56  &  67  Vict. 
by  deed  declares  that  he  is  desirous  of  heing  discharged  from  the        ^ 
trust,  and  if  his  co-trustees  and  such  other  person,  if  any,  as  is  Betirement  of 
empowered  to  appoint  trustees,  by  deed  consent  to  the  discharge  of  trustee  (a). 
the  trustee,  and  to  the  vesting  in  the  co-trustees  alone  of  the  trust 
property,  then  the  trustee  desirous  of  being  discharged  shall  be 
deemed  to  have  retired  from  the  trust,  and  shall,  by  the  deed,  be 
discharged  therefrom  under  this  Act,  without  any  new  trustee 
being  appointed  in  his  place. 

(2.)  Any  assurance  or  thing  requisite  for  vesting  the  trust  pro- 
perty in  the  continuing  trustees  alone  shall  be  executed  or  done. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  instrument,  if  any,  creating  the  trust,  and 
ahall  have  effect  subject  to  the  terms  of  that  instrument  and- to  any 
provisions  therein  contained. 

(4.)  This  section  applies  to  trusts  created  either  before  or  after 
the  commencement  of  this  Act. 

12. — (1.)  Where  a  deed  by  which  a  new  trustee  is  appointed  to  Vesting  of 
perform  any  trust  (c)  contains  a  declaration  by  the  appointor  to  the  *""^  property 
effect  that  any  estate  or  interest  in  any  land  subject  to  the  trust,  or  oontinuinir 

trostees  (b), 

(a)  Under  this  section,  a  redaction  in  the  number  of  tmstees  of  a 
continuing  trust  may  be  effected.  If  it  is  desired  that  the  number 
shall  be  kept  above  two,  the  operation  of  the  section  must  be  wholly  or 
partially  excluded  under  snb-sect.  3.  As  to  the  present  practice  of  the 
Court  as  to  diminishing  the  number  of  trustees,  see  £e  Gardiner* »  Trusts, 
33  Ch.  D.  690 ;  Be  Leotiy  [1892]  1  Oh.  348 ;  JS^  Lees*  Settlement  Trusts, 
p896]  2  Ch.  508.  In  an  action  to  administer  a  trust  the  Court  has 
inherent  jurisdiction  to  dischargee  a  trustee  without  appointing  a  new 
trustee  in  his  place :  Re  ChHwynd's  Settlement,  [1902]  1  Ch.  692. 

{b)  It  may  safely  be  assumed,  notwithstanding  a  donbt  arising  from  the 
lanpruage  of  the  section,  that  a  declaration  by  the  appointor  in  pursuance 
of  this  section  will  vest  the  property  referred  to  in  the  declaration  in  the 
persons  who  in  consequence  of,  and  after  the  execution  of  the  deed, 
become  the  trustees  for  the  time  being.  In  acting  on  the  section,  special 
attention  must  be  paid  to  the  exceptions  mentioned  in  sub- sect.  3,  and  a 
vesting  order  as  to  these  is  sometimes  necessary,  owing  to  the  impossibility 
of  obtaining  the  concurrence  of  the  retiring  or  discharge  trustee :  see 
Bt  Harrison's  Settlement  Trusts,  W.  N.  1883,  Z\  \  Re  Keeley's  Trusts, 
63  L.  T.  487;  Be  Vieat,  33  Ch.  D.  103;  J2<f  Dewhirsfs  Trusts,  ib,  416. 
It  seems  clear  from  the  context  that  **  an  estate  or  interest  in  any  land 
subject  to  the  trust  or  in  any  chattel  so  subject,"  means  any  estate  or 
interest  subject  to  the  trust  w;hether  in  land  or  in  chattels.  An  appoint- 
ment of  new  trustees  and  l^e  vesting  of  the  property  are  distinct  matters 
within  the  Stamp  Act,  1891,  each  requiring  (it  seems)  a  separate  stamp : 
see  Hadgett  ▼.  Commrs,  of  Inland  Revenue,  3  Ex.  Biv.  46.  The  duty  on  a 
conveyance  or  transfer  made  for  effectuating  the  appointment  of  a  new 
trustee,  or  the  retirement  of  a  trustee  without  a  new  one  being  appointed, 
is  limited  to  lOs,  See  Stamp  Act,  1891,  s.  62,  amended  by  the  Finance 
Act,  1902,  8.  9. 

{e)  See  London  and  County  Banking  Co,  v.  Ooddard,  [1897]  1  Ch.  642. 
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^^  *  ^17""'  ^  '^^  chattel  80  subject,  or  the  right  to  reooyer  and  reoeiYe  any 
*  debt  or  other  thing  in  action  so  subject,  shall  vest  in  the  penona 

who  by  virtue  of  the  deed  become  and  are  the  tmsteee  for  perfdnn- 
ing  the  trust,  that  declaration  shall,  without  any  conyejanoe  or 
assignment,  operate  to  vest  in  those  persons,  as  joint  tenantB,  and 
for  the  purposes  of  the  trust,  that  estate,  interest,  or  right. 

(2.)  Where  a  deed  by  which  a  retiring  trustee  is  diadoijed 
under  this  Act  contains  such  a  declaration  as  is  in  this  8ectio& 
mentioned  by  the  retiring  and  continuing  trustees,  and  by  Ik 
other  person,  if  any,  empowered  to  appoint  trustees,  that  dedaiatiosi 
shall,  without  any  oonveyance  or  assignment,  operate  to  Test  in  tk 
continuing  trustees  alone,  as  joint  tenants,  and  for  the  puipos^of 
the  trust,  the  estate,  interest,  or  right  to  which  the  declazaticBi 
relates. 

(3.)  This  section  does  not  extend  to  any  legal  estate  or  intenet 
in  copyhold  or  customary  land,  or  to  land  oonyeyed  by  way  of 
mortgage  for  securing  money  subject  to  the  trust,  or  to  any  sodi 
share,  stock,  annuity,  or  property  as  is  only  transferable  in  books 
kept  by  a  company  or  other  body,  or  in  manner  directed  by  or 
under  Act  of  Parliament. 

(4.)  For  purposes  of  registration  of  the  deed  in  any  registry,  the 
person  or  persons  making  the  declaration  shall  be  deemed  the  con- 
yeying  party  or  parties,  and  the  oonyeyance  shall  be  deemed  to  be 
made  by  him  or  tiiem  under  a  power  conferred  by  this  Act 

(5.)  This  section  applies  only  to  deeds  executed  after  the  tiiiity- 
first  of  December  one  thousand  eight  hundred  and  eighty-one. 

Purchase  and  Sale, 

Power  of  18.— (1.)  Where  a  trust  for  sale  or  a  power  of  sale  of  property  i« 

te^^l^'**^^  yested  in  a  trustee,  he  may  sell  or  concur  with  any  other  person  in 

tion,  &CU  (tf).     scUiiig  all  cr  any  part  of  the  property,  either  subject  to  prior  diaigw 

or  not,  and  either  together  or  in  lots,  by  public  auction  or  by 

priyate  contract,  subject  to  any  such  conditions  respecting  title  or 

eyidence  of  titie  or  other  matter  as  the  trustee  thinks  fit,  ^th 

power  to  yary  any  contract  for  sale,  and  to  buy  in  at  any  auction, 

or  to  rescind  any  contract  for  sale  and  to  resell,  without  \m% 

answerable  for  any  loss. 

(2.)  This  section  applies  only  if  and  as  far  as  a  oontraiy  inteniian 
is  not  expressed  in  the  instrument  creating  the  trust  or  power,  and 
shall  haye  effect  subject  to  the  terms  of  that  instrument  and  to  tk 
proyisions  therein  contained. 

(a)  This  aeotion  is  a  re-enactment  of  seot.  35  (repealed]  of  the  Ood- 
yeyanoing  Act,  1881. 
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(3.)  This  section  applies  only  to  a  trust  or  power  created  by  an  56  &  67  Vicr. 
instrument  coming  into  operation  after  the  thirty-first  of  December         ^'  ^^' 
one  thousand  eight  hundred  and  eighty-one. 

14. — (1.)  No  sale  made  by  a  trustee  shall  be  impeached  by  any  Power  to  sell 
beneficiary  upon  the  ground  that  any  of  the  conditions  subject  to  d^^«datory 
-which  the  sale  was  made  may  have  been  unnecessarily  depreciatory,  oraidition8(0). 
unless  it  also  appears  that  the  consideration  for  the  sale  was  thereby 
rendered  inadequate. 

(2.)  No  sale  made  by  a  trustee  shall,  after  the  execution  of  the 
conyeyance,  be  impeached  as  against  the  purchaser  upon  the  ground 
that  any  of  the  conditions  subject  to  which  the  sale  was  made  may 
haye  been  unnecessarily  depreciatory,  imless  it  appears  that  the 
purchaser  was  acting  in  collusion  with  the  trustee  at  the  time  when 
the  contract  for  sale  was  made. 

(3.)  No  purchaser,  upon  any  sale  made  by  a  trustee,  shall  be  at 
liberty  to  make  any  objection  against  the  title  upon  the  ground 
aforesaid. 

(4.)  This  section  applies  only  to  sales  made  after  the  twenty- 
fourth  day  of  December  one  thousand  eight  hundred  and  eighty- 
eight. 

15.  A  trustee  who  is  either  a  Tender  or  a  purchaser  may  sell  or  Power  to  sell 
buy  without  excluding  the  application  of  section  two  of  the  Vendor  ^^  ^\Rfb^ 
and  Purchaser  Act,  1874.  * ""'  ^   ^^' 

16.  When  any  freehold  or  copyhold  hereditament  is  vested  in  a  Married 

married  woman  as  a  bare  trustee  she  may  convey  or  surrender  it  as  ^ojnanasbare 
.-   ,  -  ,  ^  ^  trustee  may 

if  she  were  a  feme  sole.  convey  (b). 

Various  Powers  and  Liabilities. 
17. — (1.)  A  trustee  may  appoint  a  solicitor  to  be  his  agent  to  Power  to 

receive  and  give  a  discharge  for  any  money  or  valuable  considera-  authorise 

receipt  of 

(«)  This  section  re-enacts  sect.  3  (repealed)  of  the  Trustee  Act,  1888.  ^^^L  ^ 
For  the  previous  state  of  the  law,  see  Dance  v.  Goldingham,  8  Ch.  App.  a/^ii^u^,  /^s 
902  ;  J)u»n  v.  Flood,  26  Ch.  D.  629  ;  28  Ch.  D.  686.  souoitor  [e, . 

{b)  Sects.  16  and  16  are  a  re-enactment  of  sects.  3  and  6  of  the  V.  &  P. 
Act,  1874  (App.  II.,  9itpra)^  repealed  by  this  Act.  As  to  the  words 
**  bare  trustee,"  see  He  Docwra,  29  Ch.  D.  693 ;  and  Re  Cunningham 
and  Frayling,  [1891]  2  Ch.  667.  By  virtue  of  sect.  16,  a  married  woman 
trustee  may  convey  without  the  concurrence  of  her  husband,  and  a  sepa- 
rate acknowledgment  when  the  trusts  are  at  an  end,  although  during 
their  oontinnanoe  she  cannot  do  so,  according  to  the  decision  in  Be 
Sarkneu  and  AlUopp*s  Contract,  [18961  2  Ch.  368 :  see  Ji^  Eowgate  and 
Osbom^B  Contract,  [1902]  1  Ch.  461 ;  and  note  (0)  at  p.  bb,  supra. 

(e)  This  section  replaces  sect.  2  (repealed)  of  the  Trustee  Act,  1888, 
which  extended  the  operation  of  sect.  66  of  the  Conv.  Act,  1881  (App.  IV., 
supra),  to  the  case  of  a  trustee :  see  Re  Hetling  and  Merton^n  Contract, 
[1893]  3  Ch.  269.  The  solicitor  to  receive  the  money  must  be  appointed 
by  the  trustee  himself ;  see  the  case  cited,  where  the  solicitor  had  been 
appointed  by  the  donee  of  a  power  of  attorney  from  the  trustee. 
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c.  41. 


66  &  67  VioT.   tion  or  property  receivable  by  the  trustee  under  tiie  trost,  by 

°'  pennittmg  the  solicitor  to  have  the  custody  of,  and  to  produce,  a 

deed  containing  any  such  receipt  as  is  referred  to  in  section  fifty-six 

44  &  45  Vict,  of  the  Conveyancing  and  Law  of  Property  Act,  1881 ;  and  a  tnutoe 
shall  not  be  chargeable  with  breach  of  trust  by  reason  only  of  bit 
having  made  or  concurred  in  making  any  such  appointment;  and 
the  producing  of  any  such  deed  by  the  solicitor  shall  have  the  same 
validity  and  effect  under  the  said  section  as  if  the  person  appointang 
the  solicitor  had  not  been  a  trustee. 

(2.)  A  trustee  may  appoint  a  banker  or  solicitor  to  be  his  agent 
to  receive  and  give  a  discharge  for  any  money  payable  to  the  trustee 
under  or  by  virtue  of  a  policy  of  assurance,  by  permitting  iiie 
banker  or  solicitor  to  have  the  custody  of  and  to  prodaoe  the  pdicy 
of  assurance  with  a  receipt  signed  by  the  trustee,  and  a  trustee 
shall  not  be  chargeable  with  a  breach  of  trust  by  reason  only  of  }m 
having  made  or  concurred  in  making  any  such  appointment. 

(3.)  Nothing  in  this  section  shall  exempt  a  trustee  from  any 
liability  which  he  would  have  incurred  if  this  Act  had  not  been 
passed,  in  case  he  permits  any  such  money,  valuable  consideration, 
or  property  to  remain  in  the  hands  or  under  the  control  of  ^ 
banker  or  solicitor  for  a  period  longer  than  is  reasonably  neoessazy 
to  enable  the  banker  or  solicitor  (as  the  case  may  be)  to  pay  or 
transfer  the  same  to  the  trustee. 

(4.)  This  section  applies  only  where  the  money  or  valuable  con- 
sideration or  property  is  received  after  the  twenty-f ourtii  day  of 
December  one  thousand  eight  hundred  and  eighty-eighi. 

(6.)  Nothing  in  this  section  shall  authorise  a  trustee  to  do  any- 
thing which  he  is  in  express  terms  forbidden  to  do,  or  to  omit 
anything  which  he  is  in  express  terms  directed  to  do,  by  the  instni- 
ment  creating  the  trust. 

Power  to  13.  — (i.)  A  trustee  may  insure  against  loss  or  damage  by  fire  any 

S!uS?Tip(a),  building  or  other  insurable  property  to  any  amoimt  (including  tlw 
amount  of  any  insurance  already  on  foot)  not  exceeding  three  equal 
fourth  parts  of  the  full  value  of  such  building  or  property,  and  pay 
the  premiums  for  such  insurance  out  of  the  income  thereof  or  out  of 
the  income  of  any  other  property  subject  to  the  same  trusts,  without 
obtaining  the  consent  of  any  person  who  may  be  entitled  wholly  or 
partly  to  such  income. 
(2.)  This  section  does  not  apply  to  any  building  or  property  whi«^ 

(a)  This  is  a  re-enactment  of  sect.  7  (repealed)  of  the  Tniatee  Act, 
1888.  As  to  the  position  of  exeontors  and  tmsteee  with  respect  to  insnr^ 
ance  of  trust  propertv  before  the  passing  of  the  Trustee  Act,  1888.  see 
Bailey  v.  Gould,  4  Y.  &  C.  221;  JVy  v.  -FVy,  27  Beav.  146;  tad  A 
Fowler,  16  Oh.  D.  723. 
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a  trustee  is  bound  forthwith  to  convey  absolutely  to  any  beneficiary  66  &  67  Vior. 
upon  being  requested  to  do  so.  ^' 

(3.)  This  section  applies  to  trusts  created  either  before  or  after 
the  commencement  of  this  Act,  but  nothing  in  this  section  shall 
authorise  any  trustee  to  do  anything  which  he  is  in  express  terms 
forbidden  to  do,  or  to  omit  to  do  anything  which  he  is  in  express 
terms  directed  to  do,  by  the  instrument  creating  the  trust. 

19.— (1.)  A  trustee  of  any  leaseholds  for  lives  or  years  which  are  Power  of 
renewable  from  time  to  time,  either  under  any  covenant  or  contract,  trustees  of 
or  by  custom  or  usual  practice,  may,  if  he  thinks  fit,  and  shall,  if  J^^Qj^jg  ^ 
thereto  required  by  any  person  having  any  beneficial  interest,  renew  and 
present  or  future,  or  contingent,  in  the  leaseholds,  use  his  best  raise  money 
endeavours  to  obtain  from  time  to  time  a  renewed  lease  of  the  same  JJJ^pqL  (a) 
hereditaments  on  the  accustomed  and  reasonable  terms,  and  for 
that  purpose  may  from  time  to  time  make  or  concur  in  making  a 
surrender  of  the  lease  for  the  time  being  subsisting,  and  do  all  such 
other  acts  as  are  requisite :  Provided  that,  where  by  the  terms  of 
the  settlement  or  will  the  person  in  possession  for  his  life  or  other 
limited  interest  is  entitled  to  enjoy  the  same  without  any  obligation 
to  renew  or  to  contribute  to  the  expense  of  renewal,  this  section 
shall  not  apply  unless  the  consent  in  writing  of  that  person  is 
obtained  to  the  renewal  on  the  part  of  the  trustee. 

(2.)  If  money  is  required  to  pay  for  the  renewal,  the  trustee 
effecting  the  renewal  may  pay  the  same  out  of  any  money  then  in 
his  hands  in  trust  for  the  persons  beneficially  interested  in  the 
lands  to  be  comprised  in  the  renewed  lease,  and  if  he  has  not  in  his 
hands  sufficient  money  for  the  purpose,  he  may  raise  the  money 
required  by  mortgage  of  the  hereditaments  to  be  comprised  in  the 
renewed  lease,  or  of  any  other  hereditaments  for  the  time  being 
subject  to  the  uses  or  trusts  to  which  those  hereditaments  are 
subject,  and  no  person  advancing  money  upon  a  mortgage  pur- 
porting to  be  imder  this  power  shall  be  bound  to  see  that  the 
money  is  wanted,  or  that  no  more  is  raised  than  is  wanted  for  the 
purpose. 

(3.)  This  section  applies  to  trusts  created  either  before  or  after 
the  commencement  of  this  Act,  but  nothing  in  this  section  shall 
authorise  any  trustee  to  do  anything  which  he  is  in  express 
terms  forbidden  to  do,  or  to  omit  to  do  anything  which  he  is 
in  express  terms  directed  to  do,  by  the  instrument  creating  the 
trust. 

{a)  This  section  is  a  re-enactment  with  slight  alterations  of  sect.  8  and 
part  of  sect.  9  of  23  &  24  Yiot.  o.  145,  whidi  eieotionB  were  repealed  by 
the  S.  L.  Act,  1882,  s.  64,  and  also  of  the  repealed  seots.  10  and  11  of  the 
Trustee  Act,  1888 ;  see  £e  TmlituoHy  [1898]  1  Ch.  233,  and  cases  men- 
tioned in.  the  headnote. 
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66  ft  67  VioT.       SO.— (1.)  The  receipt  in  writing  of  any  trustee  for  any  money, 
^'  securities,  or  other  personal  property  or  effects  payable,  transfer- 

Power  of  ^^^®>  ^^  deliverable  to  him  under  any  trust  or  power  shall  be  a 

trustee  to  give  sufficient  discharge  for  the  same,  and  shall  effectually  exonerate  the 
receipts  [a),       person  paying,  transferring,  or  deliyering  the  same  fnxn  seeing  to 

the  application  or  being  answerable  for  any  loss  or  mi8applicatio<ii 

thereof. 
(2.)  This  section  applies  to  trusts  created  either  before  or  after 

the  commencement  of  this  Act. 

Power  for  21. — (1.)  An  executor  or  administrator  may  pay  or  allow  any 

executors  and    ^^ij^  qj  daim  on  any  eridence  that  he  thinks  sufficient. 

trufltees  lO 

oompound,  ("^0  -^^  executor  or  administrator,  or  two  or  more  trustees,  acting 

&c.  (^).  together,  or  a  sole  acting  trustee  where  by  the  instrument,  if  any, 

creating  the  trust  a  sole  trustee  is  authorised  to  execute  the  tzusti 
and  powers  thereof,  may,  if  and  as  he  or  they  may  think  fit,  aooept 
any  composition  or  any  security,  real  or  personal,  for  any  debt  or 
for  any  property,  real  or  personal,  claimed,  and  may  allow  any 
time  for  payment  for  any  debt,  and  may  compromise,  compomid, 
abandon,  submit  to  arbitration,  or  otherwise  settle  any  debt,  aooo>iDit, 
daim,  or  thing  whatever  relating  to  the  testator's  or  intestate's 
estate  or  to  the  trust,  and  for  any  of  those  purposes  may  enter  into, 
give,  execute,  and  do  such  agreements,  instruments  of  oompoeitioaL 
or  arrangement,  releases,  and  other  things  as  to  him  or  tliem  seem 
expedient,  without  being  responsible  for  any  loss  occasioned  hy 
any  act  or  thing  so  done  by  him  or  them  in  good  faith. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  instrument,  if  any,  creating  the  trust,  and 
shall  have  effect  subject  to  the  terms  of  that  instrument,  and  to  the 
provisions  therein  contained. 

(4.)  This  section  applies  to  executorships,  administratorships  and 
trusts  constituted  or  created  either  before  or  after  the  commencement 
of  this  Act. 

Powers  of  two      22. — (1.)  Where  a  power  or  trust  is  given  to  or  vested  in  two  ot 

or  more  more  trustees  jointly,  then,  unless  the  contrary  is  expressed  in  the 

trustees  (<f). 

(a)  Sect.  20  replaces  sect.  86  (repealed)  of  the  Conv.  Act,  1^1. 
Sect.  23  of  22  ft  23  Vict.  o.  86  is  apparently  still  unrepealed,  thoosh 
superseded  as  to  trustees  by  this  section,  as  by  the  repealed  section  of  ue 
Conv.  Act,  1881 .  The  section,  like  the  replaced  section  of  the  Gonv.  Act, 
extends  to  securities  and  personal  property  generally,  and  reiiders  express 
trustees'  receipt  clauses  unnecessary. 

(b)  This  section  replaces  sect.  37  (r^)ealed)  of  the  Conv.  Act,  18S1, 
which,  however,  did  not  extend  to  administrators:  and  see  JFeit  ^ 
England  and  South  Wales  Butrxet  Bank  v.  Murch,  23  Ch.  D.  138; 
Abdullah  V.  £iekards,  32  Sol.  Jo.  625 ;  and  £e  Brogdm,  88  Ch.  D.  546. 
An  executor  can  oompromise  a  claim  of  his  co-executor :  J2«  Hotigktm^ 
[1904]  1  Ch.  622. 

(c)  In  this  section,  which  re-enacts  sect.  38  (repealed)  of  the  Conv.  Aot, 
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instnunent,  if  any,  creating  the  power  or  trust,  the  same  may  be  66  &  67  Vzoi. 
exercised  or  performed  by  the  survivor  or  survivors  of  them  for  the        o.5Z, 
time  being. 

(2.)  Tiiis  section  applies  only  to  trusts  constituted  after  or 
(sreated  by  instruments  coming  into  operation  after  the  thirty-first 
day  of  December  one  thousand  eight  hundred  and  eighty-one. 

23.  A  trustee  acting  or  paying  money  in  good  faitJi  imder  or  in  Exoneration 
pursuance  of  any  power  of  attorney  shall  not  be  liable  for  any  such  of  tnutees  in 
act  or  payment  by  reason  of  the  fact  that  at  the  time  of  the  pay-  J^^^^^erg 
ment  or  act  the  person  who  gave  the  power  of  attorney  was  dead  of  attorney. 
or  had  done  some  Act  to  avoid  the  power,  if  this  fact  was  not  known 

to  the  trustee  at  the  time  of  his  so  acting  or  paying. 

Provided  that  nothing  in  this  section  shall  affect  the  right  of  any 
person  entitled  to  the  money  against  the  person  to  whom  the  pay- 
ment is  made,  and  that  the  person  so  entitled  shall  have  the  same 
remedy  against  the  person  to  whom  the  payment  is  made  as  he 
"would  have  had  against  the  trustee. 

24.  A  trustee  shall,  without  prejudice  to  the  provisions  of  the  implied 
instrument,  if  any,  creating  the  trust,  be  chargeable  only  for  money  indemnity  of 
and  securities  actually  received  by  him  Qotwithstanding  his  signing  tmatees. 
any  receipt  for  the  sake  of  conformity,  and  shall  be  answerable  and 
accountable  only  for  his  own  acts,  receipts,  neglects,  or  defaults, 

and  not  for  those  of  any  other  trustee,  nor  for  any  banker,  broker, 
or  other  person  with  whom  any  trust  moneys  or  securities  may  be 
deposited,  nor  for  the  insufficiency  or  deficiency  of  any  securities, 
nor  for  any  other  loss,  unless  the  same  happens  through  his  own 
wilful  default ;  and  may  reimburse  himself,  or  pay  or  discharge  out 
of  the  trust  premises,  all  expenses  incurred  in  or  about  the  execution 
of  his  trusts  or  powers. 


PAET  m. 

POWEES  OP  THE  COUKT. 
Appointment  of  New  Trustees  and  Vesting  Orders, 

25. — (1.)  The  High  Court  may,  whenever  it  is  expedient  to  Power  of  the 
appoint  a  new  trustee  or  new  trustees,  and  it  is  found  inexpedient,  Court  to 
difficult,  or  impracticable  so  to  do  without  the  assistance  of  the  J^SSees."^^ 

1881,  <'  trofltees''  inclndee  executors.  See  sect.  50,  infra.  But  it  should 
be  noticed  that  the  power  or  trust  is  not  made  exerciseable  by  the  per- 
sonal representatives  of  the  survivor  of  two  or  more  trustees.  As  to  the 
distinction  between  powers  personal  and  annexed  to  the  office,  see  Re 
Smith,  [1904]  1  Ch.  139. 
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66  &  57  ViOT.  Court,  make  an  order  for  the  appointment  of  a  new  tmstee  or  nev 
0,63^  trustees  either  in  substitution  for  or  in  addition  to  any  existing 
trustee  or  trustees,  or  although  there  is  no  existing  trustee.  In 
particular  and  without  prejudice  to  the  generality  of  the  foregoing 
proyision,  the  Court  may  make  an  order  for  the  appointment  ci  a 
new  trustee  in  substitution  for  a  trustee  who  is  oonvicted  of  felony, 
or  is  a  bankrupt. 

(2.)  An  order  under  this  section,  and  any  consequential  Testing 
order  or  conveyance,  shall  not  operate  further  or  otherwise  as  a 
discharge  to  any  former  or  continuing  trustee  than  an  appointment 
of  new  trustees  tmder  any  power  for  that  purpose  contained  in  any 
instrument  would  have  operated. 

(3.)  Nothing  in  this  section  shall  give  power  to  aj^Kxint  an 
executor  or  administrator. 

Veeting  Olden      26.  In  any  of  the  following  cases,  namely : — 
as  to  land.  ^£  j  Where  the  High  Court  appoints  or  has  appointed  a  nev 

trustee;  and 

(ii.)  Where  a  trustee  entitled  to  or  possessed  of  any  land,  or 
entitled  to  a  contingent  right  therein,  either  solely  or  jointly 
with  any  other  person, — 
(a)  is  an  infant,  or 

(5)  is  out  of  the  jurisdiction  of  the  High  Court,  or 
(c)  cannot  be  found ;  and 

(iii.)  Where  it  is  uncertain  who  was  the  survivor  of  two  or 
more  trustees  jointly  entitled  to  or  possessed  of  any  land; 
and 

(iv.)  Where,  as  to  the  last  trustee  known  to  have  been  entitled 
to  or  possessed  of  any  land,  it  is  uncertain  whether  he  ti 
living  or  dead ;  and 

(v.)  Where  there  is  no  heir  or  personal  repreeentative  to  a 
trustee  who  was  entitled  to  or  possessed  of  land  and  has 
died  intestate  as  to  that  land,  or  where  it  is  uncertain  ^dio 
is  the  heir  or  personal  representative  or  devisee  of  a  tmstee 
who  was  entitled  to  or  possessed  of  land  and  is  dead; 
and 

(vi.)  Where  a  trustee  jointly  or  solely  entitled  to  or  poesessed 
of  any  land,  or  entitled  to  a  contingent  right  therein,  has 
been  required,  by  or  on  behalf  of  a  person  entitled  to 
require  a  conveyance  of  the  land  or  release  of  the  right, 
to  convey  the  land  or  to  release  the  right,  and  has  wil- 
fully refused  or  neglected  to  convey  the  land  or  release 
the  right  for  twenty-eight  days  after  the  date  of  the 
requirement ; 
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the  High  Court  may  make  an  order  (in  this  Act  called  a  vesting  56  ft  67  Vici. 
order)  vesting  the  land  in  any  such  person  in  any  such  manner         0-63. 
and  for  any  such  estate  as  the  Court  may  direct,  or  releasing  or 
disposing  of  the  contingent  right  to  such  person  as  the  Court  may 
direct. 

Provided  that — 

(a)  Where  the  order  is  consequential  on  the  appointment  of  a 

new  trustee  the  land  shall  be  vested  for  such  estate  as  the 
Court  may  direct  in  the  persons  who  on  the  appointment  are 
the  trustees ;  and 

(b)  Where  the  order  relates  to  a  trustee  entitled  jointly  with 

another  person,  and  such  trustee  is  out  of  the  jurisdiction 
of  the  High  Court  or  cannot  be  found,  the  land  or  right 
shall  be  vested  in  such  other  person,  either  alone  or  with 
some  other  person. 

27.  Where  any  land  is   subject  to  a  contingent  right  in  an  Orders  as  to 
unborn  person  or  class  of  unborn  persons  who,  on  coming  into  oontingwit 
existence,  would,  in  respect  thereof,  become  entitled  to-  or  possessed  ^\^^ 

of  the  land  on  any  trust,  the  High  Court  may  make  an  order  persons, 
releasing  the  land  from  the  contingent  right,  or  may  make  an 
order  vesting  in  any  person  the  estate  to  or  of  which  the  unborn 
person  or  class  of  unborn  persons  would,  on  coming  into  existence^ 
be  entitled  or  possessed  in  the  land. 

28.  Where  any  person  entitled  to  or    possessed   of   land,  or  VeBting  order 
entitied  to  a  contingent  right   in  land,  by  way  of  security  for  ^  pl*c©  of 
money,  is  an  infant,  the  High  Court  may  make  an  order  vesting  or  infant 
releasing  or  disposing  of  the  land  or  right  in  like  manner  as  in  the  mortgagee, 
case  of  an  infant  trustee. 

29.  Where  a  mortgagee  of  land  has  died  without  having  entered  Vesting  order 
into  the  possession  or  into  the  receipt  of  the  rents  and  profits  "*  P^*<^  of 
thereof,  arid  the  money  due  in  respect  of  the  mortgage  has  been  ^^^l^^  ^ 
paid  to  a  person  entitied  to  receive  the  same,  or  that  last-mentioned  devisee  of 
person  consents  to  any  order  for  the  reconveyance  of  the  land,  then  ^®"'»  *o.,  or 
the  High  Court  may  make  an  order  vesting  the  land  in  such  person  p^eaentativB 
or  persons  in  such  manner  and  for  such  estate  as  the  Court  may  of  mortgagee, 
direct  in  any  of  the  following  cases,  namely, — 

(a)  Where  an  heir  or  personal  representative  or  devisee  of  the 
mortgagee  is  out  of  the  jurisdiction  of  the  High  Court  or 
cannot  be  found ;  and 

{h)  Where  an  heir  or  personal  representative  or  devisee  of  the 
mortgagee  on  demand  made  by  or  on  behalf  of  a.  person 
entitied  to  require  a  conveyance  of  the  land  has  stated  in 
writing  that  he  will  not  convey  the  same  or  does  not  convey 
the  same  for  the  space  of  twenty-eight  days  next  after  a 
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W&  67  Vict. 
0.  53. 


Verting  order 
oonoeqaentUl 
on  judgment 
for  sale  or 
moitflraiffe  of 
land. 


Vestbg  order 
oonsequential 
on  judgment 
for  speoifio 
perform  • 
anoe,  &c. 


Effent  of  vest- 
ing order. 


proper  deed  for  oonveying  the  land  hae  been  tendered  to  Imn 
by  or  on  behalf  of  the  person  so  entitled ;  and 

(c)  Where  it  is  nnoertain  which  of  sereral  devisees  of  the  mofi- 

gagee  was  the  sniriyor ;  and 

(d)  Where  it  is  nnoertain  as  to  the  sarvivor  of  several  devisees  of 
the  mortgagee  or  as  to  the  heir  or  personal  repreeentative  of 
the  mortgagee  whether  he  is  living  ofr  dead ;  and 

(«)  Where  there  is  no  heir  or  personal  representative  to  a  mort- 
gagee who  hae  died  intestate  as  to  the  land,  or  where  ti» 
mortgagee  hae  died  and  it  is  uncertain  who  ib  his  heir  or 
personal  representative  or  devisee. 

80.  Where  any  ooort  gives  a  judgment  or  makea  an  order 
directing  the  sale  or  mortgage  of  any  land,  every  person  who  is 
entitled  to  or  possessed  of  the  land,  or  entitled  to  a  contingeat  ri^t 
therein  <u  heir,  or  under  the  will  of  a  decea$ed  person  /or  payment  of 
whose  debts  t?ie  judgment  was  given  or  order  made  (a),  and  is  a  pazty 
to  the  action  or  proceeding  in  which  the  judgment  or  order  is  girai 
or  made  or  is  otherwise  bound  by  the  judgment  or  order,  aliall  be 
deemed  to  be  so  entiUed  or  possessed,  as  the  case  may  be,  as  a 
trustee  within  the  meaning  of  this  Act;  and  the  High  Court  may, 
if  it  thinks  expedient,  make  an  order  vesting  the  land  or  any  part 
thereof  for  such  estate  as  that  Court  thinks  fit  in  the  purchaser  or 
mortgagee  or  in  any  other  person. 

81.  Where  a  judgment  is  given  for  the  specifio  performance  at  a 
contract  concerning  any  land,  or  for  the  partition,  or  sale  in  lieu  of 
partition,  or  exchange,  of  any  land,  or  generally  where  any  judgment 
is  given  for  the  conveyance  of  any  land  either  in  cases  arising  out 
of  the  doctrine  of  election  or  otherwise,  the  High  Court  may  declare 
that  any  of  the  parties  to  the  action  are  trustees  of  the  land  or  any 
part  thereof  within  the  meaning  of  this  Act,  or  may  declare  that 
tiie  interests  of  unborn  persons  who  might  daim  under  any  party  to 
the  action,  or  under  the  will  or  voluntary  settlement  of  any  person 
deceased  who  was  during  his  lifetime  a  party  to  the  conizact  or 
transacticms  concerning  which  the  judgment  is  given,  are  the 
interests  of  persons  who,  on  coming  into  existence,  would  be  trustees 
within  the  meaning  of  this  Act,  and  thereupon  the  Hi^  Court  may 
make  a  vesting  order  relating  to  the  rights  of  those  persons,  bnn 
and  unborn,  as  if  they  had  been  trustees. 

88.  A  vesting  order  under  any  of  the  foregoing  provisions  shall, 
in  the  case  of  a  vesting  order  consequential  on  the  a|qpointm«nt  of 
a  new  trustee,  have  the  same  effect  as  if  the  persons  who  before  the 


(a)  The  words  in  italiea  have  been  repealed  by  the  Trustee  Act  (1893) 
Amendment  Act,  1894  (App.  XVI.,  inffa)y  b.  1. 
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appointment  were  the  trustees  (if  any)  bad  duly  executed  all' proper  66  ft  57  Vzor. 

oonveyanoes  of  the  land  for  such  estate  as  the  High  Opurt  directs,         ^'  ^^* 

or  if  there  is  no  such  person,  or  no  such  person  of  full  capacity, 

then  as  if  such  person  had  existed,  and  been  of  full  capacity  and 

had  duly  executed  all  proper  conveyanoee  of  the  land  for  such 

estate  as  the  Oourt  directs,  and  shall  in  every  other  case  baye  the 

same  effect  as  if  the  trustee  or  other  person  or  description  or  dass 

of  persons  to  whose  rights  or  supposed  rights  the  said  provisions 

respectively  relate  had  been  an  ascertained  and  existing  person  of 

full  capacity,  and  had  executed  a  conveyance  or  release  to  the  effect 

intended  by  the  order. 

83.  In  all  cases  where  a  vesting  order  can  be  made  under  any  of  Power  to  ap- 
the  foregoing  provisions,  the  High  Court  may,  if  it  is  more  con-  poi^^t  person 
venient,  appoint  a  person  to  convey  the  land  or  release  the  con-      ^^^^7' 
tingent  right,  and  a  conveyance  or  release  by  that  person  in 
conformity  with  the  order  shall  have  the  same  effect  as  an  order 
under  the  appropriate  provision. 

34. — (1.)  Where  an  order  vesting  copyhold  land  in  any  person  is  Effect  of  veet- 
made  under  this  Act  with  the  consent  of  the  lord  or  lady  of  the  ^S  <^^^  ^ 
manor,  the   land   shall  vest   accordingly  without   surrender  or      ^^^ 
admittance. 

(2.)  Where  an  order  is  made  under  this  Act  appointing  any 
person  to  convey  any  copyhold  land,  that  person  shall  execute  and 
do  all  assurances  and  things  for  completing  the  assurance  of  the 
land ;  and  the  lord  and  lady  of  the  manor  and  every  other  person 
shall,  subject  to  the  customs  of  the  manor  and  the  usual  payments, 
be  bound  to  make  admittance  to  the  land  and  to  do  all  other  acts 
for  completing  the  assurance  thereof,  as  if  the  persons  in  whose 
place  an  appointment  is  made  were  free  from  disability  and  had 
executed  and  done  those  assurances  and  things. 

35. — (1.)  In  any  of  the  following  cases,  namely : —  Vesting 

(i.)  Where  the  High  Court  appoints  or  has  appointed  a  new  orders  as  to 

trustee;  and  stock  and 

(ii.)  Where  a  trustee  entitled  alone  or  jointly  with  another  action, 
person  to  stock  or  to  a  chose  in  action — 
(a)  is  an  infant,  or 

(6)  is  out  of  the  jurisdiction  of  the  High  Court,  or 
(c)  cannot  be  found ;  or 

(fi)  neglects  or  refuses  to  transfer  stock,  or  receive  the 
dividends  or  income  thereof,  or  to  sue  for  or  recover 
a  chose  in  action,  according  to  the  direction  of  the 
person  absolutely  entitled  thereto  for  twenty-eight 
da3rs  next  after  a  request  in  writing  has  been  made 
to  him  by  .the  person  so  entitled,  or 
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66  ft  67  VioT.  {e)  neglects  or  ref ases  to  transfer  stock  or  reoare  the 

^'  ^^'  dividends  or  income  thereof,  or  to  sue  for  or  recover 

a  chose  in  action  for  twenty-eight  days  next  after  an 
order  of  the  High  Court  for  that  purpose  has  been 
served  on  him ;  or 
(iii.)  Where  it  is  uncertain  whether  a  trustee  entitled  alone  or 
jointly  with  another  person  to  stock  or  to  a  ohoee  in  actioii 
is  aliye  or  dead, 
the  High  Court  may  make  an  order  vesting  the  right  to  transfer  or 
call  for  a  transfer  of  stock,  or  to  receive  the  dividends  or  income 
thereof,  or  to  sue  for  or  recover  a  chose  in  action,  in  any  sash 
person  as  the  Court  may  appoint : 
Provided  that — 

(a]  Where  the  order  is  consequential  on  the  appointment  by  the 
Court  of  a  new  trustee,  the  right  shall  be  vested  in  the 
persons  who,  on  the  appointment,  are  the  trustees ;  and 

(b)  Where  the  person  whose  right  is  dealt  with  by  the  order  wib 
entitled  jointly  with  another  person,  the  right  shall  be  vested 
in  that  last-mentioned  person  either  alone  or  jointiy  with  any 
other  person  whom  the  Court  may  appoint. 

(2.)  In  all  cases  where  a  vesting  order  can  be  made  under  thii 
section,  the  Court  may,  if  it  is  more  convenient,  appoint  scnnfi 
proper  person  to  make  or  join  in  making  the  transfer. 

(3.)  The  person  in  whom  the  right  to  transfer  or  call  for  tiie 
transfer  of  any  stock  is  vested  by  an  order  of  the  Court  under  €bis 
Act,  may  transfer  the  stock  to  himself  or  any  other  person,  according 
to  the  order,  and  the  Banks  of  England  and  Ireland  and  all  other 
companies  shall  obey  every  order  under  this  section  according  to 
its  tenor. 

(4.)  After  notice  in  writing  of  an  order  under  this  section  it  shall 
not  be  lawful  for  the  Bank  of  England  or  of  Ireland  or  any  other 
company  to  transfer  any  stock  to  which  the  order  relates  or  to  pay 
any  dividends  thereon  except  in  accordance  with  the  order. 

(5.)  The  High  Court  may  make  declarations  and  give  directioiis 
concerning  the  manner  in  which  the  right  to  any  stock  or  chose  in 
action  vested  under  the  provisions  of  this  Act  is  to  be  exercised. 

(6.)  The  provisions  of  this  Act  as  to  vesting  orders  shall  apply 
to  shares  in  ships  registered  under  the  Acts  relating  to  merchant 
shipping  as  if  they  were  stock. 

Persons  ^^* — (^0  -^  order  under  this  Act  for  the  appointment  of  a  new 

oDtitled  to        trustee  or  concemiDg  any  land,  stock,  or  chose  in  action  subject  to 

a^ly  for         ^  trust,  may  be  made  on  the  application  of  any  person  beneficially 

interested  in  the  land,  stock,  or  chose  in  action,  whether  under 
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disability  or  not,  or  on  the  application  of  any  person  duly  appointed  66  &  67  Vict. 
trustee  tiiereof.  °-  ^^• 

(2.)  An  order  under  this  Act  concerning  any  land,  stock,  or  chose 
in  action  subject  to  a  mortgage  may  be  made  on  the  application  of 
any  person  beneficially  intOTested  in  the  equity  of  redemption, 
'vtrhether  under  disability  or  not,  or  of  any  person  interested  in  the 
money  secured  by  the  mortgage. 

87.  Every  trustee  appointed  by  a  Court  of  competent  jurisdiction  Powers  of 
shall,  as  well  before  as  after  the  trust  property  becomes  by  law,  or  ^^^  ^^"^f?® 
by  assurance,  or  otherwise,  vested  in  him,  have  the  same  powers,  ^^^        ^ 
authorities,  and  discretions,  and  may  in  all  respects  act  as  if  he 
had  been  originally  appointed  a  trustee  by  the  instnmient,  if  any, 
creating  the  trust. 

38.  The  High  Court  may  order  the  costs  and  expenses  of  and  Power  to 
incident  to  any  application  for  an  order  appointing  a  new  trustee,  charge  costs 
or  for  a  vesting  order,  or  of  and  incident  to  any  such  order,  or  any  estate, 
conveyance  or  transfer  in  pursuance  thereof,  to  be  paid  or  raised 
out  of  the  land  or  personal  estate  in  respect  whereof  the  same  is 
made,  or  out  of  the  income  thereof,  or  to  be  borne  and  paid  in  such 
manner  and  by  such  persons  as  to  the  Court  may  seem  just. 

30.  The  powers  conferred  by  this  Act  as  to  vesting  orders  may  Trustees  of 
be  exercised  for  vesting  any  land,  stock,  or  chose  in  action  in  any  oharitiefl. 
trustee  of  a  charity  or  society  over  which  the  High  Court  would 
have  jurisdiction  upon  action  duly  instituted,  whether  the  appoint- 
ment of  the  trustee  was  made  by  instrument  under  a  power  or  by 
the  High  Court  under  its  general  or  statutory  jurisdiction. 

40.  Where  a  vesting  order  is  made  as  to  any  land  under  this  Act  Orders  made 
or  under  the  Limacy  Act,  1890,  or  under  any  Act  relating  to  lunacy  ^JP^^  certain 
in  Ireland,  founded  on  an  allegation  of  the  personal  incapacity  of  a  be^idusive 
trustee  or  mortgagee,  or  on  an  allegation  that  a  trustee  or  the  heir  evidenoe. 
or  personal  representative  or  devisee  of  a  mortgagee  is  out  of  the  63  &  54  Vict, 
jurisdiction  of  the  High  Court  or  cannot  be  found,  or  that  it  is  °     * 
uncertain  which  of  several  trustees  or  which  of  several  devisees  of  a 
mortgagee  was  the  survivor,  or  whether  the  last  trustee  or  the  heir 
or  personal  representative  or  last  surviving  devisee  of  a  mortgagee 
is  living  or  dead,  or  on  an  allegation  that  any  trustee  or  mortgagee 
has  died  intestate  without  an  heir  or  has  died  and  it  is  not  known 
who  is  his  heir  or  personal  representative  or  devisee,  the  fact  that 
the  order  has  been  so  made  shall  be  conclusive  evidence  of  ttie 
matter  so  alleged  in  any  court  upon  any  question  as  to  the  validity 
of  the  order;  but  this  section  shall  not  prevent  the  High  Court 
from  directing  a  reconveyance  or  the  payment  of  costs  occasioned 
by  any  such  order  if  improperly  obtained. 

D.— c.P.  67 
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Application  of 
Testinff  order 
to  land  oat  of 
England. 

Payment  into 
Court  by 
tru8teeB(&). 


41.  The  powers  of  the  Hi^  Ooort  in  EnglaTid  to  make  Testing 
orders  nnder  this  Act  shall  extend  to  all  land  and  personal  estate  in 
Her  Majesty's  dominions,  except  Scotland  (a). 

Payment  into  Court  by  Trustees, 

42. — (1.)  Trustees,  or  the  majority  of  trustees,  haying  in  &eir 
hands  or  under  their  control  money  or  securities  belonging  to  a 
trust,  may  pay  the  same  into  the  High  Court ;  and  the  same  diaU, 
subject  to  rules  of  court,  be  dealt  with  according  to  the  ordefs  ol 
the  High  Court 

(2.)  The  receipt  or  certificate  of  the  proper  officer  shall  be  a 
sufficient  discharge  tq  trustees  for  the  money  or  securities  so  paid 
into  Court. 

(3.)  Where  any  moneys  or  securities  are  vested  in  any  i>ei80D8 
as  trustees,  and  the  majority  are  desirous  of  paying  the  same  into 
Court,  but  the  concurrence  of  the  other  or  others  cannot  be 
obtained,  the  High  Court  may  order  the  payment  into  Court  to  be 
made  by  the  majority  without  the  concurrence  of  the  oth^r  or 
others;  and  where  any  such  mone3rs  or  securities  are  deposited 
with  any  banker,  broker,  or  other  depositary,  the  Court  may  order 
payment  or  delivery  of  the  moneys  or  securities  to  the  majority  ol 
the  trustees  for  the  purpose  of  payment  into  Court,  and  erety 
transfer,  payment  and  delivery  made  in  pursuance  of  any  such 
order  shall  be  valid  and  take  effect  as  if  the  same  had  been  made 
on  the  authority  or  by  the  act  of  all  the  persons  entitled  to  tiie 
moneys  and  securities  so  transferred,  paid,  or  delivered. 


Power  to  ^ve 
judgment  m 
abeoioeof 
a  trostee. 


MiaceUaneouB, 
48.  Where  in  any  action  the  High  Court  is  satisfied  that  diHgent 
search  has  been  made  for  any  person  who,  in  the  chaiacter  of 
trustee,  is  made  a  defendant  in  any  action,  to  serve  him  with  a 
process  of  the  Court,  and  that  he  cannot  be  found,  the  Court  may 
hear  and  determine  the  action  and  give  judgment  therein  against 
that  person  in  his  character  of  a  trustee,  as  if  he  had  been  duly 
served,  or  had  entered  an  appearance  in  the  action,  and  had  alao 
appeared  by  his  counsel  and  solicitor  at  the  hearing,  but  without 
prejudice  to  any  interest  he  may  have  in  the  matters  in  qjiestion  in 
the  action  in  any  other  character. 

(a)  Extended  to  Ireland  by  the  Trustee  Act  (1893)  Amendment  Act, 
1894  (App.  XVI.,  infra),  s.  2. 

(b)  Liife  Assurance  Companies  are  now,  by  the  Life  Assoranoe  Gom- 
panies  (Payment  into  Coort)  Aot,  1896,  empowered  to  pay  into  Coiat 
monies  pavable  by  them  under  a  life-polioy  m.  respect  of  -which,  in  the 
opinion  of  their  directors,  no  sufficient  discharge  can  otherwise  he 
obtained. 
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44. — (1.)  Where  a  tmstee  is  for  the  tiine  heing  authorised  to  56  ft  67  Vior. 
dispose  of  land  by  way  of  sale,  exchange,  partition,  or  enfranchise-         °'  ^^* 
xaent,  the  High  Oonrt  may  sanction  his  so  disposing  of  the  land  Powerto 
-^th  an  exception  or  reservation  of  any  minerals,  and  with  or  sanction  sale 
•without  rights  and  powers  of  or  incidental  to  the  working,  getting,  of  hmd  or 
or  carrying  away  of  the  minerals,  or  so  disposing  of  the  minerals,  aeparatoly  (a), 
"with  or  without  the  said  rights  or  powers,  separately  from  the 
residue  of  the  land. 

(2.)  Any  such  trustee,  with  the  said  sanction  previously  obtained, 
may,  unless  forbidden  by  the  instrument  creating  the  trust  or 
direction,  from  time  to  time,  without  any  further  application  to  the 
Court,  so  dispose  of  any  such  land  or  minerals. 

(3.)  Nothing  in  this  section  shall  derogate  from  any  power  which 
a  trustee  may  have  imder  the  Settled  Land  Acts,  1882  to  1890,  or 
otherwise. 

45. — (1.)  Where  a  trustee  commits  a  breach  of  trust  at  the  Powerto 
instigation  or  request  or  with  the  consent  in  writing  of  a  beneficiary,  2"^®  heme- 
the  High  Court  may,  if  it  thinks  fit,  and  notwithstanding  that  the  dei^^  for 
beneficiary  may  be  a  married  woman  entitled  for  her  separate  u^  breaoh  of 
and  restrained  from  anticipation,  make  such  order  as  to  the  Court  ^'^^^  (*)• 
eeems  just,  for  impounding  all  or  any  part  of  the  interest  of  the 
beneficiary  in  the  trust  estate  by  way  of  indemnity  to  the  trustee 
or  person  claiming  through  him. 

(2.)  This  section  shall  apply  to  breaches  of  trust  committed  as 
weH  before  as  after  the  passing  of  this  Act,  but  shall  not  apply  so 
as  to  prejudice  any  question  in  an  action  or  other  proceeding  which 
was  pending  on  the  twenty-fourth  day  of  December  one  thousand 
eight  hundred  and  eighty -eight,  and  is  pending  at  the  commencement 
of  this  Act. 

46.  The  provisions  of  this  Act  with  respect  to  the  High  Court  Jmudiotion 
shall,  in  their  application  to  cases  within  the  jurisdiction  of  a  pala-  of  palatine 
tine  court  or  county  court,  indude  that  court,  and  the  procedure  oonrtB. 

{a)  This  section  is  a  re-enactment,  so  far  as  concerns  trustees,  of  sect.  2 
of  25  &  26  Vict.  c.  108,  which  Act  is  entirely  repealed  by  this  Act.  The 
second  section  of  the  repealed  Act  extended  to  mortgagees  (see  Me  Beau* 
months  Mortgage  TrutU^  12  Eq.  86),  who  are  apparently  excluded  from 
the  operation  of  sect.  44  of  tms  Act :  see  the  dennition  of  ''  trustee  "  in 
sect.  50,  infra.  Hie  section  has,  however,  been  amended  by  the  Trustee 
Act  (1893)  Amendment  Act,  1894  (App.  XYI.,  tn/ra),  which  enacts  (sect.  3) 
that  after  tiie  word  *'  trustee  "  in  the  first  two  places  where  it  occurs  in 
the  section  shall  be  inserted  the  words  '*  or  other  person." 

\b)  This  section  replaces  sect.  6  (repealed)  of  the  Trustee  Act,  1888. 
As  to  its  operation  and  effect,  see  Re  Somerset,  [1894]  1  Ch.  231 ;  Boltm 
V.  Curriey  [1896]  1  Oh.  644,  where  the  position  of  a  trustee,  knowingly 
committing  a  breaoh  of  trust  with  the  consent  of  a  beneficiary  restrained 
from  anticipation,  was  considered  by  Romer,  J. :  CMUingtoorth  v.  Chamben^ 
[1896]  lCh.6S5;  Re  EoU,  [1897]  2  Ch.  626. 
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under  ^-^la  Act  in  palatine  courts  and  county  courta  shall  De  in 
acoordanoe  with  the  Acts  and  rules  regulating  the  procedure  ol 
those  courts. 


Application  to 
tnutees  under 
Settled  Land 
Acts  of  pro- 
Tidonsas  to 
appointment 
ci  tmsteee  (a). 


44  &  46  VIot. 
0.41. 

Trust  estates 
not  affected 
by  trustee 
beoominga 
conviot. 

83  &  34  Viot. 
0.23. 


Indemnity. 


Definitions. 


PAETIV. 
Miscellaneous  Aim  Supplementaii. 

47. — (1.)  All  the  powers  and  provisions  contained  in  this  A<^ 
with  reference  to  the  appointment  of  new  trustees,  and  the  discharge 
and  retirement  of  trustees,  are  to  apply  to  and  include  trustees  fcr 
the  purposes  of  the  Settled  Land  Acts,  1882  to  1890,  whetho- 
appointed  by  the  Court  or  by  the  settlement,  or  under  proviaons 
contained  in  the  settlement. 

(2.)  This  section  applies  and  is  to  have  effect  with  respect  to  an 
appointment  or  a  discharge  and  retirement  of  trustees  taking  place 
before  as  well  as  after  the  commencement  of  this  Act. 

(3.)  This  section  is  not  to  render  invalid  or  prejudice  any 
appointment  or  any  discharge  and  retirement  of  trustees  effected 
belore  the  passing  of  this  Act,  otherwise  than  under  the  provisions 
of  the  Conveyancing  and  Law  of  Property  Act,  1881. 

48.  Property  vested  in  any  person  on  any  trust  or  by  way  of 
mortgage  shall  not,  in  case  of  that  person  becoming  a  convict  within 
the  meaning  of  the  Forfeiture  Act,  1870,  vest  in  any  such  adminis- 
trator as  may  be  appointed  under  that  Act,  but  shall  remain  in  the 
trustee  or  mortgagee,  or  survive  to  his  co-trustee  or  descend  to  his 
representative  as  if  he  had  not  become  a  convict;  provided  that 
this  enactment  shall  not  affect  the  title  to  the  property  so  far  as 
relates  to  any  beneficial  interest  therein  of  any  such  trustee  or 
mortgagee. 

49.  This  Act,  and  every  order  purporting  to  be  made  under  this 
Act,  shall  be  a  complete  indemnity  to  the  Banks  of  England  and 
Ireland,  and  to  all  persons  for  any  acts  done  pursuant  thereto  ;  and 
it  shall  not  be  necessary  for  the  Bank  or  for  any  person  to  inquire 
concerning  the  propriety  of  the  order,  or  whether  the  Court  by 
which  it  was  made  had  jurisdiction  to  make  the  same. 

50.  In  this  Act,  unless  the  context  otherwise  requires, — 
The  expression  **  bankrupt"  includes,  in  Lreland,  insolvent : 
The  expression  **  contingent  right,"  as  applied  to  land,  includes 

a  contingent  or  executory  interest,  a  possibility  coupled  with 

(«)  This  section  replaces  sect.  17  (repealed  by  this  Act)  of  the  S.  L. 
Act,  1890,  whioh  was  enacted  for  the  purpose  of  meeting  the  case  of  S^ 
Wilcock,  34  Oh.  D.  608,  in  which  it  was  doubted  whether  sect.  31  of  the 
Ootnv.  Act,  1881  (now  replaced  by  sect.  10  of  this  Act),  applied  to  i 
appointed  for  the  purposes  of  the  Settled  Land  Acts. 
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an  interest,  whether  the  object  of  the  gift  or  limitation  of  the  66  &  67  Viot. 
interest,  or  possibility  is  or  is  not  ascertained,  also  a  right  of         ^'  ^3. 
entry,  whether  immediate  or  future,  and  whether  Tested  or 
contingent : 

The  expressions  ** convey"  and  ** conveyance "  applied  to  any 
person  include  the  execution  by  that  person  of  every  necessary 
or  suitable  assurance  for  conveying,  assigning,  appointing, 
surrendering,  or  otherwise  transferring  or  disposing  of  land 
whereof  he  is  seised  or  possessed,  or  wherein  he  is  entitled  to 
a  contingent  right,  either  for  his  whole  estate  or  for  any  less 
estate,  together  with  the  performance  of  all  formalities  re- 
quired by  law  to  the  validity  of  the  conveyance,  including  the 
acts  to  be  performed  by  married  women  and  tenants  in  tail  in 
accordance  with  the  provisions  of  the  Acts  for  the  abolition  of 
fines  and  recoveries  in  England  and  Ireland  respectively  (a),  and 
also  including  surrenders  and  other  acts  which  a  tenant  of  cus- 
tomary or  copyhold  lands  can  himself  perform  preparatory  to 
or  in  aid  of  a  complete  assurance  of  the  customary  or  copyhold 
land: 

The  expression  **  devisee  "  includes  the  heir  of  a  devisee  and  the 
devisee  of  an  heir,  and  any  person  who  may  claim  right  by 
devolution  of  title  of  a  similar  description : 

The  expression  **  instrument "  includes  Act  of  Parliament  : 

The  expression  **land"  includes  manors  and  lordships,  and 
reputed  manors  and  lordships,  and  incorporeal  as  well  as 
corporeal  hereditaments,  and  any  interest  therein,  and  also  an 
undivided  share  of  land : 

The  expressions  **  mortgage  "  and  "  mortgagee  "  include  and  re- 
late to  every  estate  and  interest  regarded  in  equity  as  merely  a 
security  for  money,  and  every  person  deriving  title  under  the 
original  mortgagee : 

The  expressions  "pay"  and  "payment"  as  applied  in  relation 
to  stocks  and  securities,  and  in  connexion  with  the  expression 
'* into  Court"  include  the  deposit  or  transfer  of  the  same  in  or 
into  Court : 

The  expression  **  possessed  "  applies  to  receipt  of  income  of,  and 
to  any  vested  estate  less  than  a  life  estate,  legal  or  equitable, 
in  possession  or  in  expectancy,  in,  any  land : 

The  expression  "  property  "  includes  real  and  personal  property, 
and  any  estate  and  interest  in  any  property,  real  or  personal, 

(a)  An  order  made  under  this  Act  vesting  or  appointing  a  person  to 
convey  the  estate  of  an  infant  tenant  in  tail  in  possession  operates  to  bar 
the  estate  tail  and  remainders  over :  Me  Montagu^  [1896]  1  Ch.  649. 
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66  ft  67  Vxor.  and  any  debt,  and  any  fhing  in  action,  and  any  other  li^it  or 

0.  63.  intereet,  whether  in  possession  or  not : 

"~^  The  expression  **  rights  "  includes  estates  and  interests : 

The  expression  ''  securities  "  includes  stocks,  funds,  and  shares; 
and  so  far  as  relates  to  payments  into  Court  has  tiie  sazne 
36  ft  S6  YU^  meaning  as  in  the  Court  of  Chancery  (Funds)  Act,  1872: 

0.  44.  The  expresaon  "stock"  includes  fully  paid-up  shares;  and,  so 

far  as  relates  to  Testing  orders  made  by  the  Court  under  tiiis 
Act,  includes  any  fund,  annuity,  or  security  transferable  in 
books  kept  by  any  company  or  society,  or  by  instrument  of 
transfer  either  alone  or  accompanied  by  other  formalities,  and 
any  share  or  intereet  therein : 
The  expression  **  transfer,"  in  relation  to  stock,  includes  the  per- 
formance and  execution  of  every  deed,  power  of  attorney,  act, 
and  thing  on  the  part  of  the  transferor  to  effect  and  complete 
the  titie  in  the  transferee  : 
The  expression  '* trust"  does  not  include  the  duties  incident  to 
an  estate  conveyed  by  way  of  mortgage ;  but  with  this  excep- 
tion the  expressions  "trust"  and  "trustee"  include  implied 
and  constructive  trusts,  and  cases  where  the  trustee  has  a 
beneficial  interest  in  the  trust  property,  and  the  duties  incident 
to  the  office  of  personal  representative  of  a  deceased  person  (a). 

Repeal.  ^^»  ^^  ^<^  mentioned  in  the  schedule  to  this  Act  are  hereby 

repealed  except  as  to  Scotland  to  the  extent  mentioned  in  ilie  third 
column  of  that  schedule/ 

Extent  of  Aot.      ^^*  ^^^  -^^^  ^^^^  ^^^  extend  to  Scotiand. 

Short  titie.  ^^*  '^^^^  ^^^  ^^7  ^  cited  as  the  Trustee  Act,  1893. 

Commenoe-  ^*  ThiB  Act  shall  come  into  operation    on   the  first  day  of 

ment.  January  one  thousand  eight  hundred  and  ninety-four. 

(a)  In  Be  Moore,  21  Oh.  D.  778,  Kay,  J.,  appointed  a  trustee  to  pafdnn 
the  duties  of  an  executor.  But  see  £e  Willey,  W.  N.  1890,  p.  1 ;  Eeim 
V.  Dainee,  W.  N.  1894,  p.  32.  Under  the  Judicial  Trustees  Act,  1896, 
the  Court  has  ^wer  to  appoint  a  judicial  trustee  in  tiie  place  ci  an 
executor  or  administrator. 
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SCHEDULE. 


Sootion  61. 


SeBsion  and  Chapter. 


36  Qeo.  S,  0.  62 

9  &  10  Yiot.  0. 101 . 

10  &1]  Vict.  0.32. 

10  &  11  Vict.  0.  96 . 

11  &  12  Viot.  c.  68 . 


12  &  13  Vict.  0.  74 , 

13  &  14  Vict.  c.  60 . 


16  &  16  Vict.  0.  65 . 


Title  or  Short  Title. 


The  Legacy  Duty  Act,  1796 

The  Public  Money  Drainage 
Act,  1846. 

The  Landed  Property  Im- 
proyement  (Ireland)  Act, 
1847. 

An  Act  for  better  securing 
trust  funds,  and  for  the 
relief  of  trustees. 

An  Act  for  extending  to 
Ireland  an  Act  passed  in 
the  last  session  of  Parlia- 
ment, entitled  *^An  Act 
**  for  better  securing  trust 
**  funds,  and  for  the  relief 
'*  of  trustees.*' 

An  Act  for  the  further  relief 
of  trustees. 

The  Trustee  Act,  1860    . 


Extent  of  Bepeal. 


Section  thirty-two. 
Section  thirty-seven. 

Section  fifty-three. 
The  whole  Act. 
The  whole  Act. 


The  Trustee  Act,  1862 


The  whole  Act. 


Sections  seven  to  nine- 
teen, twenty-two  to 
twenty-five,  twenty- 
nine,  thirty-two  to 
thirty-six,  forty-six, 
forty-seven,  forty- 
nine,  fifty-four  and 
fift^-five  ;  also  the 
residue  of  the  Act 
except  so  far  as  re- 
lates to  the  Court 
exercising  jurisdic- 
tion in  lunacy  in 
Ireland. 

Sections  one  to  five, 
eight,  and  nine ;  also 
the  residue  of  the 
Act  except  so  far  as 
relates  to  the  Court 
exercising  jurisdic- 
tion in  lunaqy  in 
Ireland. 
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0.  63.  Session  and  Chapter. 


17  &  18  Vict.  0.82. 

18  k  19  Tict.  0.  91 . 

20  &  21  Vict.  0.  60  . 
22  6  23^^01.0.36. 
23&24'Viot.o.38. 
26  &  26  Vict.  0. 108 

26  &  27  Vict.  c.  73 . 

27  &  28  Vict.  c.  114 

28  &  29  Vict  0.78. 

31  &  32  Viot.  0. 40 . 
33  &  34  Tiot  0. 71 . 
84  &  36  Vict,  c  27 . 

37&38Viot.c.78. 

38  &  89  Viot.  0. 88 . 

40  &  41  Viot.  0.  59 . 
43  &  44  Viot  0.8   . 


Title  or  Short  Title. 


The  Court  of  Chancery  of 
Lancaster  Act,  1864. 

The  Merchant  Shipping  Act 
Amendment  Act,  1865. 


The  Irish  Bankrupt  and 
Insolvent  Act,  1857. 

The  Law  of  Property  Amend- 
ment Act,  1859. 

The  Lawof  Property  Amend- 
ment Act,  1860. 

An  Act  to  confirm  certain 
sales,  exchanges,  parti- 
tions, and  enfranchise- 
ments by  trustees  and 
others. 

to    ffi^ 

facilities  to  the  holders  of 
Indian  Stock. 

The  ImproTemeiit  of  Land 
Act,  1864. 


The    Mortgage    Debenture 
Act,  1865. 

The  Partition  Act,  1868 

The  National  Debt  Act,  1870 

The  Debenture  Stock  Act, 
1871. 

The  Vendor  and  Purohaser 
Act,  1874. 

The  Looal  Loans  Act,  1875. 

The  Colonial  Stook  Act,  1877 

The  Isle  of  Han  Loans  Act, 
1880. 


Extent  of  B^>eal. 


Section  eleroL. 


Section  ten,  exoept  ■> 
far  as  relates  to  tiw 
Court  exercising  ju- 
risdiction in  lunacy 
in  Ireland. 

Section  three  hundnd 
and  twen^-two. 

Sections  twenty-six, 
thirty  and  thir^-< 


Section  nine. 


The  whole  Act. 


Section  four. 


Section  sixty  so  far  as 
it  relates  to  trustees; 
and  section  aixty- 
one. 

Section  forty. 


Section  f 

Section  twenty-nine. 

The  whole  Act 

Seotaona  three  and  six. 


Sections     twenfy-one 
and  twenty-seven. 

Section  twelve. 

.Section  serven,  80  far  u 
it  relates  to  tmsteei. 
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Session  and  Chapter. 

•ntle  or  Short  Title. 

Extent  of  Eepeal. 

56  &  57  Viot. 
0.53. 

44  &  45  Vict.  0. 41 . 

The  Conyejanoing  and  Law 
of  Property  Act,  1881. 

Section  thirty-one  to 
thirty-eight. 

45  &  46  Vict.  0.89. 

The  Conveyancing  Act,  1882 

Section  five. 

46&47yiot.o.52. 

The  Bankniptoy  Act,  1883. 

Section   one  hundred 
and  forty-seven. 

61  &  52  Vict.  0.59. 

The  Trustee  Act,  1888   .    . 

The  whole  Act,  except 
sections     one     and 
eight. 

62  &  58  Vict.  0.32. 

The  Trust  Investment  Act, 
1889. 

The  whole  Act,  except 
sections     one     and 
seven. 

62  &  53  Vict.  c.  47 . 

The  Palatine  Conrt  of  Dur- 
ham Act,  1889. 

Section  eight. 

63  &  54  Vict.  0.  5  . 

The  Lmiacj  Act,  1890   .     . 

Section  one  hundred 
and  forty. 

63  &  54  Viot.  0. 69 . 

The  Settled  Land  Act,  1890 

Section  seventeen. 

66  k  56  Vict.  o.  13 . 

The  Conveyancing  and  Law 
of  Property  Act,  1892. 

Section  six. 
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APPENDIX  XVI. 


67VIOT.0. 10. 


of  66  &  57 
Viot.  0.  53, 
B.  30. 

Extension  to 
Ireland  of 
66  &  57  Viot 
0.  53,  8.  41. 


Amendment 
of  56  &  57 
Vict.  c.  53, 
B.  44. 

Liability  of 
trustee  in  case 
of  change  of 
character  of 
inyestment. 

Short  title. 


APPENDIX  XVI. 


67  VICT.  Cap.  10. 

AK  ACT  TO  AMXm)  THE  TRUSTEE  AOT,  1893. 


[18^  June,  1894.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  Li  section  thirty  of  the  Trustee  Act,  1893,  the  words  "  as  heir, 
or  under  the  will  of  a  deceased  person,  for  payment  of  who^  debts 
the  judgment  was  giyen  or  order  made  "  shall  be  repealed. 

2.  The  powers  oonferred  on  the  High  Court  in  England  by 
section  forty-one  of  the  Trustee  Act,  1893,  to  make  vesting  orders 
as  to  all  land  and  personal  estate  in  Her  Majesty's  dominions 
except  Scotland,  are  hereby  also  given  to  and  may  be  exercised  by 
the  High  Court  in  Ireland. 

8.  Li  section  forty-four  of  the  Trustee  Act,  1893,  after  tiie  word 
**  trustee  *'  in  the  first  two  places  where  it  occurs  shall  be  inserted 
the  words  **  or  other  person." 

4.  A  trustee  shall  not  be  liable  for  breach  of  trust  by  reason  only 
of  his  continuing  to  hold  an  investment  which  has  ceased  to  be 
an  investment  authorised  by  the  instrument  of  trust  or  by  the 
general  law  (a). 

5.  This  Act  may  be  dted  as  the  Trustee  Act,  1893,  Amfflidmwit 
Act,  1894. 


{a)  See  in  oonneotion  with  this  section,  £e  Chaptium,  [1896]  2  Gh.  763» 
where  the  duties  of  execntors  and  tmsteeB,  with  respect  to  oaOing  in 
mortgage  debts  existing  at  the  testator's  death,  are  considered;  and  sae 
also  supra,  p.  880,  note  (a). 
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60  &  61  VICT.  Cap.  65.  60  &  61  Vior. 

ABT  ACT  TO  ESTABLISH  A  RBAL  EEPEESBNTATIVB,  AND  TO  AMEND  ^' 

THE  LAND  TRAN8FEB  AOT,  1875. 

lethAuguBt,  1897.] 

Whebeas  it  is  expedient  to  establish  a  real  representative,  and 
to  amend  the  Land  Transfer  Act,  1875,  in  this  Act  referred  to  as  38  &  39  Yiot. 
*  *  the  principal  Act : "  ^'  87. 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  f  oUovrs : 

PartL 
Eatablishmeni  of  a  Real  Representative, 

1. — (1.)  Where  real  estate  is  vested  in  any  person  without  a  right  Devolution 
in  any  other  person  to  take  by  survivorship  it  shall,  on  his  death,  ?*  ^fif»l . 
notwithstanding   any   testamentary  disposition,   devolve   to  and  J^  estate 
become  vested  in  his  personal  representatives  or  representative  (&)  on  death  (a). 
from  time  to  time  as  if  it  were  a  chattel  real  vesting  in  them  or 
him. 

(2.)  This  section  shall  apply  to  any  real  estate  over  which  a 
person  executes  by  will  a  general  power  of  appointment,  as  if  it 
were  real  estate  vested  in  him. 

(3.)  Probate  and  letters  of  administration  may  be  granted  in 
respect  of  real  estate  only,  although  there  is  no  personal  estate. 

(a)  See  tupra,  pp.  24,  166,  note  W,  662,  note  (e).  The  expression 
'*real  estate"  is  not  defined,  but  <*land'*  iDcludes  all  hereditaments 
corporeal  and  incorporeal ;  see  the  interpretation  olanse,  sect.  24.  The 
Act  does  not  bind  the  Crown  (In  the  Goods  of  Hartley ,  [1899]  P.  40  ;  and 
see  also  In  the  Goode  of  John  Ball,  W.  N.  1902,  226). 

{h)  Le,,  executor  or  admimstrator ;  sect.  24  (2).  Where  a  testator  had 
appointed  special  executors  of  his  colonial  property,  and  general  executors 
<n  his  inSlj  it  was  held  in  £e  CohenU  Exeeutore  and  London  County  Council^ 
[1902]  1  Cbu  187,  that  the  general  executors  oould  make  a  title  to  the 
testator's  real  estate  in  Bngland  without  the  concurrence  of  the  special 
executors. 


Digitized  by 


Google 


908 


APPENDIX  XVn. 


60  &  61  ViOT. 
0.65. 


Provisionfl  aa 
to  adminiB- 
trataon(tf). 


(4.)  The  expression  '*  real  estate,"  in  this  part  of  this  Act,  shall 
not  be  deemed  to  include  land  of  copyhold  tenure  or  customary 
freehold  in  any  case  in  which  an  admission  or  any  act  by  the  lord 
of  the  manor  is  necessary  to  perfect  the  title  of  a  purchaser  from 
the  customary  tenant  (a). 

(5.)  This  section  applies  only  in  cases  of  death  after  the  com- 
mencement of  this  Act  (6). 

2.— (1.)  Subject  to  the  powers,  rights,  duties,  and  liabilities 
hereinafter  mentioned,  the  personal  representatives  of  a  deceased 
person  shall  hold  the  real  estate  as  trustees  for  the  persons  by  law 
beneficially  entitled  thereto,  and  those  persons  shall  have  the  same 
power  of  requiring  a  transfer  of  real  estate  as  persons  beneficiallv 
entitled  to  personal  estate  have  of  requiring  a  transfer  of  such 
personal  estate. 

(2.)  All  enactments  and  rules  of  law  relating  to  the  effect  of 
probate  or  letters  of  administration  as  respects  chattels  real,  and  bs 
respects  the  dealing  with  chattels  real  before  probate  or  administra- 
tion, and  as  respects  the  payment  of  costs  of  administration  and 
other  matters  in  relation  to  the  administration  of  personal  estate, 
and  the  powers,  rights,  duties,  and  liabilities  of  personal  representa- 
tives in  respect  of  personal  estate,  shall  apply  to  real  estate  so  far 
as  the  same  are  applicable,  as  if  that  real  estate  were  a  chattel  real 
vesting  in  them  or  him,  save  that  it  shall  not  be  lawful  for  some 
or  one  only  of  several  joint  personal  representatives,  without  the 
authority  of  the  Court,  to  sell  or  transfer  real  estate. 

(3.)  In  the  administration  of  the  assets  of  a  person  dying  after 
the  commencement  of  this  Act,  his  real  estate  shall  be  administered 
in  the  same  manner,  subject  to  the  same  liabiUtiee  for  debt,  costs, 
and  expenses,  and  with  the  same  incidents,  as  if  it  were  personal 
estate  {d),  provided  that  nothing  herein  contained  shall  alter  or  afi^ 
the  order  in  which  real  and  personal  assets  respectively  are  now 
applicable  in  or  towards  the  payment  of  funeral  and  testamentary 
expenses,  debts,  or  legacies,  or  the  liability  of  real  estate  to  he 
charged  with  the  payment  of  legacies. 

(4.)  Where  a  person  dies  possessed  of  real  estate,  the  Court  shall, 
in  granting  letters  of  administration,  have  regard  to  the  rights  and 


(a)  This  sab-section  does  not  exdnde  from  the  operation  of  HkB  Act 
merely  equitaUe  estates  or  interests  in  copyholds :  Me  Sometriik  mid 
Turner's  Contract,  [1903]  2  Ch.  683. 

(b)  let  January,  1898. 

(e)  See  <i^a,  pp.  166,  note  {e),  and  301,  note  (a). 

{(i)  The  settled  praotioe  of  the  Chanoery  Diyiaion  as  to  costs  in  an 
administration  action  of  real  and  personal  estate  is  not  affected :  Be  Jems, 
[1902]  1  Gh.  92 ;  nor  is  the  right  of  retainer  of  an  exeontor  or  adminis- 
trator extended  to  real  estate:  £e  WiUiame,  [1904]  1  Ch.  52. 
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interests  of  persons  interested  in  his  real  estate,  and  his  heir-at-law,  60  &  61  Vict. 
if  not  one  of  the  next  of  kin,  shall  be  equally  entitled  to  the  grant        cJS^ 
ivith  the  next  of  kin,  and  provision  shall  be  made  by  roles  of 
court  for  adapting  the  procedure  and  practice  in  the  grant  of  letters 
of  administration  to  the  case  of  real  estate. 

3. — (1.)  At  any  time  after  the  death  of  the  owner  of  any  land,  Provision 
his  personal  representatives  may  assent  to  any  devise  contained  in  for  transfer 
his  vjrill,  or  may  convey  the  land  to  any  person  entitled  thereto  as  ^^^j^g^  /^\ 
heir,  devisee,  or  otherwise,  and  may  make  the  assent  or  conveyance, 
either  subject  to  a  charge  for  the  payment  of  any  money  which  the 
personal  representatives  are  liable  to  pay,  or  without  any  such 
charge ;  and  on  such  assent  or  conveyance,  subject  to  a  charge  for 
all  moneys  (if  any)  which  the  personal  representatives  are  liable  to 
pay,  all  liabilities  of  the  personal  representatives  in  respect  of  the 
land  shaU  cease,  except  as  to  any  acts  done  or  contracts  entered 
into  by  them  before  such  assent  or  conveyance  {b). 

(2.)  At  any  time  after  the  expiration  of  one  year  from  the  death 
of  the  owner  of  any  land,  if  his  personal  representatives  have  failed 
on  the  request  of  the  person  entitled  to  the  land  to  convey  the 
land  to  that  person,  the  Court  may,  if  it  thinks  fit,  on  the 
application  of  that  person,  and  after  notice  to  the  personal 
representatives,  order  that  the  conveyance  be  made,  or,  in  the 
case  of  registered  land,  that  the  person  so  entitled  be  registered  as 
proprietor  of  the  land,  either  solely  or  jointly  with  the  personal 
representatives. 

(3.)  Where  the  personal  representatives  of  a  deceased  person  are 
registered  as  proprietors  of  land  on  his  death,  a  fee  shall  not  be 
chargeable  on  any  transfer  of  the  land  by  them  unless  the  transfer 
is  for  valuable  consideration. 

(4.)  The  production  of  an  assent  in  the  prescribed  form  by  the 
personal  representatives  of  a  deceased  proprietor  of  registered  land 
shaU  authorise  the  registrar  to  register  the  person  named  in  the 
assent  as  proprietor  of  the  land. 

4. — (1.)  The  personal  representatives  of  a  deceased  person  may,  Appropria- 
in  the  absence  of  any  express  provision  to  the  contrary  contained  ^^^  ^^^tion 
in  the  will  of  such  deceased  person,  with  the  consent  of  the  person  ^f  legacy  or 
entitled  to  any  legacy  given  by  the  deceased  person  or  to  a  share  in  share  in 
his  residuary  estate,  or,  if  the  person  entitled  is  a  lunatic  or  an  ®"^*®' 
infant,  with  the  consent  of  his  committee,  trustee,  or  guardian, 
appropriate  any  part  of  the  residuary  estate  of  the  deceased  in  or 
towards  satisfaction  of   that  legacy  or  share,   and  may  for  that 


(«) 


See  supra,  pp.  167,  168,  note  (a). 

See  JRe  Cary  and  Lett's  Contract^  [1901]  2  Ch.  463. 
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60  &  61  VzoT.  purpoee  value  in  accordance  with  the  prescribed  proyiaons  tlie 
c.  65.  whole  or  any  part  of  the  property  of  the  deceased  person  in  such 
manner  as  they  think  fit.  Provided  that  before  any  sack  appro- 
priation is  effectual,  notice  of  such  intended  appropriation  shall  be 
given  to  all  persons  interested  in  the  residuary  estate,  any  of  whom 
may  thereupon  within  the  prescribed  time  apply  to  the  Comt,  and 
such  valuation  and  appropriation  shall  be  conclusive  save  as  oth^- 
wise  directed  by  the  Court  (o). 

(2.)  Where  any  property  is  so  appropriated  a  conveyance  thereof 
by  the  personal  representatives  to  the  person  to  whom  it  is  appro- 
priated shall  not,  by  reason  only  that  the  property  so  conveyed  if 
accepted  by  the  person  to  whom  it  is  conveyed  in  or  towards  the 
satisfaction  of  a  legacy  or  a  share  in  residuary  estate,  be  liable  to 
any  higher  stamp  duty  than  that  payable  on  a  transf ct*  of  perBoiul 
property  for  a  like  purpose. 

(3.)  In  the  case  of  registered  land,  the  production  of  ihe  presciibed 
evidence  of  an  appropriation  under  this  section  shall  autborise  the 
registrar  to  register  the  person  to  whom  the  property  is  appropmted 
as  proprietor  of  the  land. 
Liability  for        5.  Nothing  in  this  part  of  this  Act  shall  affect  any  duty  payable 
dnty.  ii^  respect  of  real  estate  or  impose  on  real  estate  any  other  duty 

than  is  now  payable  in  respect  thereof. 

(a)  The  sub-section  applies  to  personal  as  well  as  real  estate ;  but  it 
does  not  take  away  or  affect  the  power  of  appropriation  which  existed 
before  the  Act,  and  is  illustrated  in  ^  Jiiehanhon,  [1896]  1  Ch.  512, 
and  similar  oases:  see  J2tf^<n?^^,  [1901]  1  Oh.  681.  It  ia  bdieTcd  that 
no  proviaiona  have  yet  been  preacribed. 
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[Note.— 0.  A.  1881 ;  0.  A.  1882  ;  C.  A.  1892=2%*  Conveyancing  and  Law 
of  Prcperty  AeC,  1881 ;  The  Convey aneiny  Aet,  1882  ;  The  Conveyancing 
and  Law  of  Property  Act,  1892  (44  &  45  Vict.  o.  41 ;  45  &  46  Vict, 
c.  39 ;  65  &  66  Vict.  c.  13) ;  S.  L.  A.  1882,  1884,  1887,  1889, 
1890=  m?  Settled  Land  Acts,  1882,  1884,  1887,  1889,  1890  (46  &  46 
Vict.  c.  38  ;  47  &  48  Vict.  o.  18  ;  50  &  51  Viot.  c.  30 ;  52  &  53  Vict. 
0.  36  ;  53  &  54  Viot.  o.  69).] 


ABSCONDINa  TRUSTEE, 

new  tmstee  may  be  appointed  in  place  of  (Trustee  Act,  1893,  s.  10) ; 
App.  882 

ABSOLUTE  TITLE, 

registration  of  land  with,  87 — 89 

meaning  of,  84 

effect  of  transfer  of  land  registered  with,  97 

ABSTRACT, 

of  deeds,  &o.,  not  in  vendor's  possession,  22 
on  sale  in  lots,  22,  23 
on  sale  of  old  term,  21 

ACCUMULATION, 

during  minorities,  indefinite  trost  for,  how  far  valid,  58 

statutory  power  of  (formerly  by  Cranworth's  Act,  now  by  C.  A. 

1881,  s.  43,  sub-s.  (2),  57--60,  448  ;  App.  761 
investment  of  accumulations  of  rents  and  profits  under  S.  L.  A. 

1882.. 535 

ACKNOWLEDGB£ENT, 

of  deed,  by  married  woman,  provisioiui  of  0.  A.  1882,  s.  7,  as  to, 
66' et  toq,  ;  App.  784 
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ACKNOWLEDGMENT     OP    EIGHT     TO     PEODUCTION    OF 
DEEDS,  30,  132,  689 ;  G.  A.  1881,  s.  9 ;  App.  744 
by  mortgagor,  31,  140 

mortgagee,  when  mmeoessaiy,  39 
on  oonreyanoe  bj  mortgagor  and  his  mortgagee,  140 

partition,  441 
when  to  be  by  separate  instroment,  132 
should  generally  be  under  seal,  689 
whether  it  indudes  right  to  take  copies,  31    ^ 
And  9$e  Pboduohow  of  Dssds. 

ACT  OF  PAELIAMENT, 

marginal  notes  to,  77,  78 

ADMINISTEATOE, 

oannot  (under  22  &  23  Yiot.  c  85,  s.  16}  sell  real  estate  ohaigedwidi 
debts,  165;  ^«m24,  166,  167 

ADVOWSON, 

commencement  of  titie  to,  727 
sale  of,  law  as  to,  178 

APTEE-ACQUIEED  PEOPEETT, 

assignments  of,  how  far  valid  in  equity,  64,  823 

of  wife,  agreement  or  covenant  to  settle,  444,  458,  859,  860 

liability  of  trustees  as  to  enforcing,  462 

AGEEEMENT, 

for  sale,  as  to  form  and  provisions  of,  20  et  $$q,^  104  ^  $eq, 
stamp  on,  105 

of  land,  not  capable  of  registration  under  Yorkshire  Begis- 
tries  Act,  1884...  19,  20;  not  within  Land  Transfer  Acts, 
367 
for  lease,  ahould  be  signed  only,  not  sealed  and  delivered,  858 

is  not  part  of  title  to  lease  under  power,  20,  106  (C.  A. 

1882,  s.  4)  ;  App.  783 
covenants  to  be  inserted  in  lease  ahould  be  specified,  361 
should  expressly  stipulate  for  proviso  for  re-entry,  359 
instrument  may  be  g^ood  as,  though  void  as  a  lease,  7 
operation  of,  and  effect  of  Jud.  Act  on,  7,  8 
for  mortgage,  65,  225  ;  by  deed,  advantage  of,  228 ;  whether  assign- 

able,  65 
to  execute  mortgage  of  policy,  220 
when  should  be  registered  as  bill  of  sale,  316,  317 
See  alio  Cobtbaois  ;  Lbasb. 

AGEICULTUEAL  HOLDINGS  (ENGLAND)  ACT,  1883  (46  k  47 
Vict.  c.  61),  362,  387,  398,  405 

AGEICULTUEAL  HOLDINGS  ACT,  1900  (63  k  64  Viot  c  50),  387, 
405 
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AGBICULTURB,  BOARD  OF,  61 

ALL  THE  ESTATE, 

danse,  generally  superseded  by  0.  A.  1881,  s.  63.  .73 ;  App.  768 
when  still  expedient,  74,  128 
not  inserted  in  demise,  249 

ANNEXED  DEED,  67,  666 

ANNUAL  SUMS,  charged  on  land,  60 

ANNUITIES, 

giren  by  will,  when  payable,  687 ;  clanses  as  to  proyiding  for,  687, 688 

apportionment  of,  497 

position  as  to,  on  distribution  of  residue,  688 

ANTICIPATION, 

restraint  on,  power  of  Court  to  dispense  with  (0.  A.  1881,  8.  39), 
62—64 ;  App.  769 
as  to  insertion  of,  in  settlements,  444,  446,  446 

APPOINTMENT, 

conveyance  by,  73,  130  ^  teq. 
power  of,  when  to  include  issue,  446 
by  infant,  473 
by  married  woman  (by  will),  606,  608 

And  see  Pesfatuitv  ;  Powbb  ;  Tbxtsiebb. 

APPORTIONMENT, 

Act,  1870  (33  &  34  Vict.  c.  36),  876,  497 
of  annuity,  497 

condition  of  re-entry,  32 

mortgaged  realty  and  personalty  combined,  proceeds  of,  43,  269 

purchase-money,  for  purposes  of  stamp  duty,  204 

rent  and  conditions,  on  seTcrance  of  reversion,  32 

APPURTENANCES,  26—27 

ASSENT, 

to  devise,  by  personal  representatives,  168 

ASSIGNS, 

of  covenantee,  take  benefit  of  covenants  relating  to  land  (C.  A.  1881, 

8.  68 ;  App.  767),  70 
of  lessor,  take  benefit  of  lessee's  covenants,  and  of  conditions  of  re- 
entry,  &c.,    notwithstanding   severance   of   reversion, 
31—33  (C.  A.  1881,  ss.  10,  12;  App.  746) 
and  are  bound  by  lessor's  covenants,  33  (C.  A.  1881,  s.  11 ; 
App.  746) 
of  lessee,  take  benefit  of  lessor's  covenants,   33,   70  (C.  A.  1881, 
ss.  11,  68;  App.  746,  767) 
how  far  bound  by  lessee's  covenants,  376,  376 
D.— C.P.  58 
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ASSIGNEES, 

of  rerersion  on  lease,  rigbts  of,  31  et  $sq. 

of  part,  extended  rights  of,  under  C.  A.  1881 .  .32,  121 
of  lease,  coyenants  by,  still  required,  28,  186,  190,  191 
of  estate  of  tenants  for  life,  8.  L.  A.  1882,  s.  50  (3). .828  :  S.  L.  A. 
1890,  8.  4.. 847 

ASSIGNMENT, 

of  leases  and  terms  of  jears  most  be  by  deed,  8 
covenants  against,  35,  377,  378 
oovenants  by  assignee,  28,  186,  190,  191 
by  trustee  in  bankruptcy,  190,  191 
to  trustees,  no  covenants  by  trustees,  610 
recitals  and  parcels  in,  form  of,  183 — 185 
of  after-acquired  property,  64,  323,  444,  458,  462 
debts  and  choses  in  action,  63,  335 
life  estate,  effect  of,  on  powers,  273 
mortgage  debt,  in  sab-mortgage,  64,  336 
personalty  (including  leases),  by  a  person  dizeotly  to  himaelf  and 

another,  63—65,  654,  655 
policy.    See  Toumsa, 

ASSURANCE, 
innocent,  9 

mode  of,  how  redted,  130 

policies  of.    See  Polioies. 

And  see  Oohyetanob. 

ATTORNET,  POWERS  OF.    See  Powebs  of  Axtobsxt. 

ATTORNMENT, 

on  grant  of  reversion,  &o.,  2 
clause,  in  mortgages,  311,  312 


BANKRUPTCY, 

Act,  1869  (32  &  33  Vict.  o.  71),  16,  186,  189,  490 

Act,  1883  (46  &  47  Vict.  c.  52),  17,  20,  186,  187,  188,  191,  490,  528 

Act,  1890  (53  &  54  Vict  o.  71),  186,  187 

Rules,  1890..  188,  190 

Law  Consolidation  Act,  1849 . .  191 

(Ireland)  Amendment  Act,  1872.  .189 

trustee  in,  assignment  of  lease  by,  187 — 191 

disclaimer  by,  16,*  17,  187—191,  205,  249 
sale  of  mortgaged  property  under  order  in,  238 
effect  of,  on  covenant  to  pay  money  to  trustees  of  settl^nent,  490 
on  powers  of  tenant  for  life,  under  S.  L.  A.,  828 

BARE  TRUSTEE,  49,  729 
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BABGAIN  AND  SALE,  3,  6,  9.    See  Wobdb. 

BASE  FEE, 

how  created,  181 

deed  mnst  be  emolledy  ib. 
ooyenant  for  farther  ansuranoe,  \b. 

«  BENEFICIAL  OWNER," 

effect  of  words,  in  conyeTaace  (0.  A.  1881,  b.  7),  28 ;  App.  738. 

BENEFIT  BUILDINa  SOCIETIES.    See  BuiLDiira  Sooieiibs. 

BILLS  OF  SALE, 

Act,  1854  (17  &  18  Vict.  c.  36),  316 
Act,  1866  (29  &  30  Vict.  c.  16),  ih. 
Act,  1878  (41  &  42  Vict.  c.  31),  316—332 
Act,  1882  (45  &  46  Vict.  c.  43),  44,  316—332 
.  Act,  1890  (53  k  64  Vict  c.  53),  316 
Act,  1891  (54  &  55  Vict.  c.  35),  ib, 
in  Ireland  and  Scotland,  317 

BOARD  OF  AaRICULTURE, 

now  Bubstitated  for  Land  Commissioners,  61 

BONDS, 

references  as  to,  635 

BUILDING, 

coyenants  as  to,  by  grantee  in  fee,  207 — 210,  215,  216 

BUILDING  LEASE, 

what  is,  42.  See  C.  A.  1881,  s.  2,  snb-s.  10,  and  s.  18,  emb-s.  9 ; 
App.  733,  750 ;  S.  L.  A.  1882,  s.  2,  sub-s.  10,  iii.,  and  s.  8 ; 
App.  795,  800 

BUILDING  SCHEME, 

position  of  purchasers  nnder,  205 — 211,  215,  216 

BUILDING  SOCIETIES, 

Acts,  47,  304—312 
mortgages  to,  ib. 

on  payment  off,  receipt  operates  as  conyeyanoe,  48,  307 

of  registered  land,  305 

BUSINESS, 

as  to  conyendon  of  a  testator's  business  into  limited  company,  598 


CAPITAL  MONEY, 

arising  under  S.  L.  Acts,  what  is,  and  application  of,  154  ;  App.  807 
AndteelsmBnfXiXTQ. 
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CEBTIFIGATES 

of  searches  (G.  A.  1882,  s.  2),  App.  781 

acknowledgments  by  manied  women  (C.  A.  1882,  s.  7),  55,  56 ; 
App.  784 

CESSER 

of  term,  proviso  for,  effect  on  oorenants  in  sab-lease,  16 

CHARTTY, 

lands,  pnrohase-moneyB  of,  whether  within  S.  L.  A.  1882,  s.  32.  .819 
fonds  of,  inyestment,  Trostee  Act,  1893. .875 
gifts  to,  restriotions  on,  now  removed,  592 

CHATTELS, 

equitable  mortgage  of,  225,  226 

CHILDREN 

predeceasing  testator,  mode  of  framing  gift  so  as  to  indnde,  564, 
565,  573,  593 

CHOSES  IN  ACTION, 

assignment  of,  63 — 65,  835 

CLASS, 

gift  by  will  to,  564,  565,  573,  593;    whether  expectant  member 

entitled  to  maintenance  out  of  inoome,  58 
estate  tail,  devise  of,  to,  594 
And  see  Childben. 

COMBflTTEE 

of  lunatic  tenant  for  life,  exercise  of  powers  of  S.  L.  A.  by,  153,  835 

COMMON, 

tenants  in,  covenants  by,  134 — 136 

COMPENSATION 

for  breach  of  covenant  in  lease  under  C.  A.  1881,  s.  14.. 34 — 37; 
App.  747 

COMPLETION 

of  contract  after  vendor's  death,  23,  24.    See  CoKVBTAirGB. 

COMPULSORY  REGISTRATION 
under  Land  Transfer  Act,  1897 
generally,  80—103 
Orders  in  Council  as  to,  80 — 82 
meaning  of,  §4 
extension  to  leasehold,  82,  83 
extent  of  application  of,  83,  84,  102,  439,  442,  540 
exemptions  from,  83,  95,  148,  367 
registration  with  possessory  title  sufficient,  83 
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COMPULSOEY  BEGISTRATION— <wi<»f»««?. 
under  Land  Tranafer  Act,  IS97— continued, 

prooedure  on  regutration  with  possessory  title,  86,  87 
absolute  title,  87—89 
qualified  title,  89 
of  leaseholds,  89,  90 
who  may  apply  for  registration,  85,  86 
as  to  settled  land,  90—92 
effect  on  oonyeyanoing  practice,  94,  95 
as  to  lodgment  of  caution,  85,  94,  100—102 
where  incumbrance  existing,  92 
disposition  between  purchase  and  registration,  92,  93 
as  to  special  hereditaments,  93 

CONDITIONS, 

apportionment  of,  on  seyeranoe  of  reyersion,  32 

effect  of  waiyer  of,  436 

of  Salb,  104  it  s&q.    And  tee  Aobbbmbut  ;  Goktbaotb. 

CONSEl^ 

to  sale,  mode  of  testifying  usually  expressed,  151 

to  disentail,  665 

of  tenant  for  life,  whether  required  by  S.  L.  A.  1882,  1884,  to  exer- 
cise of  powers,  149,  150,  831 

of  tenant  for  life,  whether  required  to  exercise  of  trust  for  sale,  502, 
836,842 

of  landlord  to  assignment  or  under-letting,  35 

CONSIDERATION, 

perpetual  rentcharge,  in  conyeyances,  35,  60,  205  et  seq, 
for  yoluntary  settlements,  523 

CONSOLIDATION 

of  mortgages,  restriction  on,  by  C.  A.  1881,  s.  17.. 39,  40,  235; 

App.  749 
right  of,  under  mortgagee  to  Building  Societies,  311 

CONSTRUCTION 

and  effect  of  deeds,  proyicdons  of  C.  A.  188],  ss.  49  et  teq,,  as  to,  63 ; 

App.  765 
of  implied  ooyenants,  74 

CONTINGENT 

interests,  oonyeyanoe  of,  13 

of  women,  married  before  1883.  .54 ;  after  1883.  .55,  56 

remainders,  where  protected  from  failure,  14,  15 
failure  of,  by  what  means,  ib, 
formerly  destroyed  by  feoffment,  9 
trustees  to  preserye,  14 ;  estate  of,  not  got  in,  132 
Act  (40  &  41  Vict.  c.  83),  15 ;  App.  lU.  731 


Digitized  by 


Googk 


918  INDEX  TO  INTEODUCTOEY 


CONTINUINa  TRUSTEES.    SeeTvuoRBB. 


CONTRACTS.    See  Aob 

for  sale,  provisionfi  of  C.  A.  1881,  as.  3, 4,  respeoting,  20  et  seq,;  App. 
734—736 
open,  pnTchaser  maj  still  insist  on  objections  to  prior  title, 
asoertained  aliunde,  21 
may  be  safely  entered  into,  when,  23 
completion  of,  after  yendor*s  deatb,  23,  736 ;  under  S.  L. 

Acts,  848 
discharge  of  incumbrances  by  payment  into  Court,  24 
for  lease,  not  part  of  title  to  leases  under  powers  (0.  A.  1882,  s.  4), 
20,  106 ;  App.  783 

CONTRIBUTORY  LOAN, 
by  trustees,  698 

"  CONVEY," 

as  operatiye  word,  4 

CONVEYANCE, 

ancient  modes  of,  difference  as  to  ocnporeal  and  incorporeal  heredita- 
ments, 2  et  seq, 
execution  of,  presence  of  purchaser  at,  30 ;  App.  743 

under   power  of   attorney,  62;    O.  A.   1881,  s.  46, 
App.  764 
of  fee  simple,  &o.,  by  personal  representatiyes  of  deceased  yendar 
(C.  A.  1881,  s.  4,  and  Land  Transfer  Act,  1897),  23,  24 ;  App. 
736,  907,  908 
by  a  person  to  himself,  63 — 65 ;  C.  A.  1881,  s.  50»  App.  765 ;  to  his 
wife,  65.    And  pee  Absioniient. 
wife,  as  beneficial  ownw,  28,  129 
under  power  of  sale,  in  settlement,  tenant  for  life  must  oonaent,  150, 

151 
under  power  of  sale  in  mortgage,  42 — 44 

CONVEYANCINa   ACTS,    1881,   1882,   1892    (App.  IV.,  V.,  VI.), 
18—79 
applications  to  Court  under  C.  A.  1881,  s.  69.  .77  ;  App.  772 

Andsee  Statutbs  44  &  45  ^^ct.  c.  41 ;  45  &  46  Viot.  c  39 ;  65  & 
56  Vict.  c.  13 

CO-PARCENERS, 

oonyeyanoe  and  coyenants  by,  184 — 136 

COPIES.    iS^  Deeds. 

COPYHOLD, 

assurance  of,  by  whom  prepared,  247 

by  attorney  for  married  woman,  56 
Commissioners,  now  merged  in  Board  of  Agfrioulture,  61 
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COrmOUy— continued. 

ooDYejBikoe  of  oontingent  intereeta  in,  13, 14 
ooyenante  to  snxTender,  dedaration  of  trust  in,  174,  247 

oovenaats  for  title  implied  in,  28,  174 
description  of,  173 
devise  of ,  to  be  sold  by  trustees,  676 
disentail  of,  667 

enfranchisement  o^  title  prior  to,  21.    And  see  ExnrRAJxaEaSBMSxn. 
lease  of,  8,  247 ;  assignment  of,  8 
mortgage  of,  mortgagee  can  obtain  Testing  order,  174,  247 

to  Building  Society,  308 

transfer  of,  360 
sale  of,  by  tenant  for  life,  only  one  fine  payable,  806,  n.  {d) 
strict  settlement  of,  by  will,  how  to  be  made,  609 
trust  or  mortgage  estates  in,  49 
Act,  1862  (16  &  16  Vict.  c.  61),  21 
Act,  1887  (60  &  61  Vict.  c.  78),  49 
Act,  1894  (67  &  68  Vict  o.  46),  49,  60 

CX)RPORATIONS, 
oonyeyanoes  by,  3 

COSTS, 

of  foredosoze  action,  40 

of  sales,  &c.,  under  8.  L.  Acts,  809,  n.  (^,  826,  n.  {a) 

COURT, 

on  sale  by,  ooyenants  for  title  by  beneficiaries,  136 

payment  into,  on  sale,  in  discharge  of  incumbrances,  24  ;   C.  A. 

1881,  s.  6,  App.  736 

payment  into,  on  sale,  and  applications  to,  under  C.  A.  1881 . .  77 
payment  out  of,  to  trustees  (S.  L.  Acts),  809,  n.  (<r),  861 
orders  of,  condlusiye,  under  0.  A.  1881,  s.  70.  .77 ;  App.  773 
reference  of  differences  to,  by  tenant  for  life,  or  trustees  (S.  L.  A. 

1882,  s.  44),  163 ;  App.  824 

COVENANTOR, 

administration  of  real  estate  of,  to  pay  debts,  70 ;  $ee  alto  166,  167 

COVENANTS, 

1^  C.  A.  1881,  8.  69,  bind  heirs,  though  not  named,  70,  376 ;  App. 
767 
8.  68,  relating  to  land,  deemed  to  be  entered  into 
with  heirs,  executors,  or  administrators,  of 
coyenantee,  70,  186,  376 ;  App.  767 
Jnd  see  AsszaNS. 
s.  9,  to  produce  deeds,  superseded,  30  ;  App.  744 
implied  by  Yorkshire  Registry  Acts  and  other  Acts,  10,  11 
by  words  "demise,"  **let,"  "grant,"  &c.,  11 
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OOYESASTQ—emtimiHl, 

implied  by  G.  A.  1881,  b.   7,  lor  title  and  agaiiut    inoamlawkeee, 

27—29,  174 ;  App.  738 
ooTer  defects  of  title  on  fftoe  of  oon- 

▼eyanoe,  29 
not  in  Tcdnntaiy  oooTejazioea,  27,  627 
conTejuig  party's  charaoter  mnat  hB 

expressed,  27 
are  limited  by  extent  of  coTosiaiitar's 

interest,  134,  135 
by  tenant  for  life  n^iere  trustees  oon- 

▼ey,  28,  161 
by  joint  tenants,  how  limited,  1 34 — 136 
by  snb-mortgagor,  834 
in  ooTenant  to  simender  copyholda, 

28,  174 
may  be  yaried  or  extended  by  deed,  28 
oonstmotion  of  (s.  64),  74 ;  App.  769 
may  be  introduced  into  instroments 
affecting  registered  land,  96 
express,  exdude  implied,  11,  28,  29 

stOl  necessary,  by  lessor  for  qniet  enjoyment,  373 

and  by  assignee  of  lease  to  pay  rent,  &c., 
28,  186,  190,  191 
solicitor  not  bomid  to  insert,  where  implied  by  G.  A.  1881.. 
27,  76  ;  G.  A.  1881,  s.  66,  App.  770 
with  persons  not  parties,  12 

two  or  more  jointly,  71 ;  G.  A.  1881,  s.  60,  App.  767 
lessee,  or  lessor.    See  AaaQva, 
mortgagor,  in  lease,  32 
bp  husband  and  wife,  for  title,  28 
married  woman,  28,  71 

husband,  to  pay  a  snm  to  trostees,  effect  of  bankmptoy,  490 
joint  tenants  and  others  having  limited  interests,  how  qualified, 

134-136 
jointress,  on  release  of  jointure,  626 
mortgagor,  to  insure  and  keep  insurance  on  foot,  251,  254 
for  title,  benefit  of,  on  sale  by  mortgagee,  144 
for  payment  of  mortgage  money,  f oEm  and  effect  o^ 

229,  233,  234 
not  to  register  the  mortgaged  land,  234 
effect  of  statutes  of  limitation  as  to  covenant  for  pay- 
ment by,  230,  285 
mortgagee,  what  are  proper,  144 
persons  beneficially  entitled  under  trust  for  sale,  135 
purchaser  of  leasehold,  28,  186,  190,  191 
purchaser  of  building  plot,  215,  216 
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OOyENANTS->coii^iiM;. 

bf  tenant  lor  life.    See  Tknast  vob  Lifb. 

tmstees,  ooDyeying  bj  direotion  of  tenant  for  life,  28 
of  jointure  term,  626 
or  JjEABSBf  effect  of,  395 

Qsnal,  what  are,  878 

incident  to  reyeraion  surrendered  or  merged,  16,  16 

not  running  with  land,  81,  32 

breach  of,  fixed  damages  for,  84,  35 

right  of  renewal  lost  hy,  411 
bp  lessor,  for  quiet  enjoyment,  28,  373 
for  renewal,  411 
lessor  or  lessee,  benefit  and  burden  of.    See  Abszonb. 
lessee,  in  leases  under  powers,  41 

against  assignment,  &o.,  35,  377 
'     to  repair,  385 

to  use  as  dwelling-house  only,  377 
to  pay  rates,  outgoings,  &o.,  372 
to  insure,  376 
not  to  forfeit  licence,  410 
not  to  remoTe  produce,  396 
sub-lessee,  to  perform  coyenants  in  superior  lease,  383 
assignee  of  lease,  28,  186,  190,  191 
settlor  for  title,  527 
in  conyeyance  in  fee,  by  grantee,  to  buHd,  ftc.,  205 — 211 
in  conyeyance  of  base  fee,  for  further  assurance,  181 
as  to  building,  effect  and  obligation  of,  208 
in  marriage  settlement,  as  to  after-acquired  property,  444,  458,  462, 

859,  860 
for  payment  of  sum  to  trustees,  496,  497 
on  sale  by  Court,  by  beneficiaries,  135 
benefit  of,  how  to  deyolye,  should  be  stated,  72 

in  leases  under  powers,  41 
trustees  not  enforcing,  liability  of,  462 
breach  of,  waiyer.    See  Conditions. 
for  production  of  deeds.    See  Fbodttohon. 

GRANWORTH'S  ACT  (23  &  24  Vict.  c.  145,  repealed  by  0.  A.  1881, 
s.  71,  and  S.  L.  A.  1882,  s.  64) 
proyisions  of,  42,  58,  59,  78,  448,  450,  579 

CURTESY, 

out  of  wife's  separate  estate,  173 

CUSTOMARY  FREEHOLDS, 

not  affected  by  8  &  9  Vict.  c.  106.  .5 

DEATH 

of  yendor  after  contract,  23,  24 

of  mortgagor  or  mortgagee,  deyolution  of  legal  estate  on,  355,  356, 
580 
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DEATH  DUTIES, 

proTiflion  in  will  as  to,  668 

DEBENTURES, 

statutory  power  of  sale  does  not  apply  to,  43 
not  within  Bills  of  Sale  Acts,  317 

DEBT, 

assigfnment  of,  63,  335 

spedaltj  and  simple  contract,  229,  230 

mortgage,  effect  of  Statute  of  limitatioiis  on,  230 

DECa^ARATION.    See  Dowbb. 

to  Test  trust  property  in  new,  or  continuing  trustees  (Trustee  Act, 
1893,  8.  12,  App.  885),  653,  655,  657 
no  covenant  against  incumbrances  by  old 

trustees,  653 
not  applicable  to  legal  estate  in  mortgages 
(Trustee  Act,  1893,  s.  12,  sub-s.  (3)),  651, 
657;  App.  886 
Statutory,  Act  (5  &  6  Will.  4,  c.  62),  77 ;  App.  772 

as  to  identity  of  parcels,  715 ;  pedigree,  716 
of  trust,  not  disposition  within  Eines  and  Beooyeries  Act,  19 

DEDICATION, 

of  settled  land,  power,  under  S.  L.  A.  1882,  s.  16,  of  tenant  for  life 
as  to,  152  ;  App.  804 

DEEDS, 

POLL,  distingfuished  from  indentures,  11,  12 ;  whether  person  not  ts 

esse  can  take  immediate  benefit  under,  12 
disentailing,  execution  and  enrolment  of,  660,  665,  667 
inspection  of,  right  of  mortgagor,  39,  692  ;  App.  749 
retainer  and  production  of,  30,  39,  108,  140 
retained,  expense  of  attested  copies,  728 
supplemental  or  annexed,  67,  654,  656 

And  see  Abstbaot  ;  Aossowlbdokest  ;  Oohstbxtohoh  ;  MoBf- 
OAOOB ;  Pboduotion. 

"DEFEASANCE," 
what  is,  328,  330 

"DEMISE," 

word,  implies  oovenant  for  quiet  enjoyment,  11 ;   extent  of  such 
ooyenant,  ib, 

DEPOSIT 

of  deeds  by  way  of  mortgage,  225,  226,  232 
on  contract  for  sale,  109 
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DESCRIPTION 

of  paroelfl  in  assignment  of  a  lease,  183—186 
oopjhold,  173 

where  tenozes  oonfosed,  by  referenoe  to  sohedoles,  201, 
202,  672 
of  yendor,  in  memorandnm  of  sale  by  auction,  112 

DEVISE, 

exeoutory,  16 

general,  operation  of ,  as  to  property  oontraoted  to  be  sold  by  testator, 
23,24 
nnder  Land  Transfer  Act,  1897,  Part  1  (App. 
907),  24,  166,  167,  301 
in  striot  settlement,  how  framed,  609,  610 
of  **  real  estate,*'  effect  of,  as  to  copyholds  and  leaseholds,  609 
copyholds,  how  to  be  made,  676 ;  in  strict  settlement,  609 
trust  and  mortgage  estates,  precluded  by  G.  A.  1881,  s.  30.  .60, 

144,  146,  366,  680 ;  App.  768.    See  MoBraAas. 
estate  subject  to  mortgage,  686,  686 
estate  tail,  effect  of  Wills  Act  on  devise  of,  694 
spedfio,  provision  as  to  estate  duty  on,  686 
assent  to,  168 

DISCLAIMER, 

generally,  641 

renunciation  of  probate,  effect  of,  as,  167,  648 

of  powers  (C.  A.  1881,  s.  62  ;  C.  A.  1882,  s.  6),  66  ;  App.  766,  784 

partial,  by  one  of  several  trustees,  ineffectual,  643 

by  married  women,  14 

trustee  in  bankruptcy,  of  leaseholds,  &c.,  17,  187 — 191,  249 
of  land  subject  to  rentoharge,  206 

DISENTAHilNa  ASSURANCE,  660  et  $eq, 
of  copyholds,  667 
by  manied  woman,  666,  667 
of  proceeds  of  sale  of  entailed  lands,  664 
partial,  627,  666 

provisions  where  protector  conveys  his  estate^  662 — 664 
of  registered  land,  660 

DISTRESS,  POWER  OF, 

to  secure  rentoharge,  supplied  by  G.  A.  1881,  s.  44.  .60,  206,  628  ; 

App.  762 
In  mortgages,  811,  312 

proceeds,  how  applicable,  312 
in  lease,  for  rent  payable  in  advance,  376 

whether  within  BiUs  of  Sale  Acts,  317 
in  HHsignment  of  part  of  leasehold,  191 
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DO  WEE, 

deoUxataon  to  bar,  as  to  inflertion  of,  129,  530 
trustee,  estate  of,  132 

DEAINAOE  LOANS, 

ohaxges  for,  payxiieiit  off  oat  of  capital  trust  monej  under  S.  L.  A. 
1882,  s.  21.. 808,11.,  844 

DUTY.    Sm  LboajOT  ;  Suoannov  Ddtt  ;  Ebxatb  Ddtt  ;  Dbaxh  Ddzibb. 


EASEMENTS, 

grant  of,  1^  way  of  nse,  78 ;  0.  A.  1881,  s.  62,  App.  768 
appurtenant  by  reputation  and  enjoyment,  25 — ^27 

ENEEANGHISEMENT, 

title  prior  to,  provisions  of  G.  A.  1881,  s.  3  (2),  as  to,  21 ;  App.  7S4 
powers  of  tenant  for  life  as  to,  under  S.  L.  A.,  153 

ENJOYMENT, 

covenant  for  quiet,  by  mortgagor,  omitted,  234 

implied  by  word  <*  demise,"  11 
by   lessor,   express,   stiU    neoeesazy,   28,   373; 
extent  of,  373 

ENLAEOEMENT 

of  long  tenn  into  fee  simple  (under  0.  A.  1881,  s.  65 ;  and  C.  A.  1882, 
8.  11),  74—76,  668 ;  App.  769,  787 
by  trustees,  671,  672 
rights  as  to  mines  and  minerals,  75,  76,  669 
where  land  registered,  675 

ENTEY,  POWEE  OP, 

to  secure  rentoharge,  supplied  by  0.  A.  1881,  s.  44..60,  206,  528; 
App.  762 

EQUITABLE  MOETGAGE, 

on  payment  off,  no  reoouTeyanoe  neoeasary,  48 
deposit  of  deeds  not  essflntial  to,  225 
remedies  on,  47,  225 
priorities,  226 

EQUITY  OP  EEDEMFTION, 
definition  of,  146 
oonveyanoe  of,  146,  147 

not  within  compulsory  provisioos  of  Land  Transfer 
Act,  1897..  148 
where  realty  and  personalty  are  mortgaged  together,  259 
purchaser  of,  should  inquire  of  mortgagee  as  to  state  of  debt,  147 

bound  to  indemnify  vendor  against  mortgage  debt,  ih. 
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ESTATE, 

danBe.    See  Alt,  thb  Estatb. 

legal,  in  mortgages,  48  et  teq.y  149,  365,  580.  And  tee  Dbvisb  ;  Tbxjbt. 

tail,  devise  of,  operation  of  Wills  Act,  to  prevent  lapse,  594 

ESTATE  DUTY, 

on  sale  by  tenant  for  life  and  remaindennan,  175,  683 

on  appointments,  472,  474,  475 

payable  oat  of  residoary  personal  estate,  563 

generally,  568,  569 

on  specific  devise,  586 

on  sum  covenanted  to  be  paid,  497 

EXOHANGE, 

at  Gonmion  Law,  how  made,  6 

now  by  deed,  t^. 

not  within  compulsory  provisions  of  Land  Transfer  Act,  1897 .  .442 

of  registered  land,  96 

word,  does  not  imply  a  condition,  9 

power  of,  in  settlements,  535,  586,  538,  547 

exercise  of,  not  within  Trostee  Act,  1893,  s.  18.  .616 
under  S.  L.  A.  1882,  s.  3  (iii.),  of  tenant  for  life,  536, 797 
of  trustees  daring  minorities,  to  be 
extended,  536 
BiDs  of.    See  Bills  ov  Exghaitob. 

EXECUTION, 

of  conveyance,  presence  of  purchaser  (G.  A.  1881,  s.  8),  30 ;  App. 

743 
of  deeds,  &c.,  under  power  of  attorney  (C.  A.  1881,  s.  46),  62 ;  App. 

764 

EXECUTORS, 

provisions  of  Trustee  Act,  1893,  ss.  21,  22,  respecting  powers  of, 
App.  890 

may  (Trustee  Act,  1898,  s.  21)  compromise  daims,  give  releasee, 
&c.,  581 ;  App.  890 

power  to  sell  for  debts  (22  ft  23  Vict.  c.  35),  165 

powers  over  real  estate  under  Land  Transfer  Act,  1897,  Part  1 . .  166, 
167,  168 ;  App.  907,  908 

survivor  of  (but  not  personal  representatives  of  survivor),  may  exer- 
cise and  perform  powers  and  trusts  (Trustee  Act,  1893,  s.  22),  App. 
890,  891 

Court  cannot  appoint  person  to  perfonn  duties  of,  862 
And  $ee  Psbsohal  Bbfbesbntativbb. 

EXECUTORY  LIMITATIONS, 

restriction  on  (C.  A.  1882,  s.  10),  787 

invalid,  taldng  effect  as  contingent  remainder,  15 
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EXONERATION 

of  penonaltj  from  mortgage  debCi  585,  586 


FARMma  LEASBB, 
fonn  of,  387 

FEE-FARM  RENT,  86 

FEOFFMENT,  2,  5 

has  now  DO  tortiooB  operatioii,  9,  75 

FINES  AND  RECOVERIES  ACT  (3  &  4  WilL  4,  o.  74),  13,  &c.    8e$ 
Statuths. 

FIXTURES, 

difiolaimer  by  trustee  in  bankmptoj,  effect  of,  ae  to,  189 

FORECLOSURE, 

remedy  by,  when  oovenant  barred  in  mortgage  of  peraonaliy,  285 
right  of,  not  affected  by  power  of  aale,  288 

none,  nnder  seeority  by  way  of  trust  for  sale,  ib. 
under  equitable  mortgage,  225 
action,  sale  in,  47 
costs  of,  40 

FORFEITURE, 

of  lease,  relief  against,  34—37,  376,  377 ;  C.  A.  1881,  s.  14 ;   0.  A. 

1892,  ss.  2,  4,  App.  747,  789,  790 
waiver  of,  436 

And  tee  Ligencb. 

FRAUDS, 

Statute  of,  in  what  cases  writing  required  by,  5—9 

FURTHER  ASSURANCE, 

corenant  for,  in  conyeyanoe  of  base  fee,  181 


GAME.    See  SpoBTma. 

GAVELKIND  LANDS, 

conveyance  of,  by  infant,  6 

GENERAL  WORDS, 

in  mofit  oases  superseded  by  C.  A.  1881,  s.  6.  .25 — 27 ;  App.  737 
statutory,  do  not  include  minerals,  except  in  manors,  26 

nor  rights  and  easements  enjoyed  at  any  time  previously,  26,  27 

"GIVE," 

word,  does  not  imply  covenant,  10 ;  disused  in  oonveyancee,  10, 11 
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OLEBE  LANDS  ACT,  1888  (51  &  52  Viot.  o.  20), 

applies  S.  L.  A.  1882,  to  sale  of  glebe,  797,  n.,  834,  n.  {a) 

GBANT, 

word,  no  longer  implies  warranty,  4,  10 

except  in  certain  cases  by  statute,  10,  11 
nse  of,  proper,  4 ;  though  unneoessary  (0.  A.  1881,  s.  49),  4, 
63 ;  App.  765 
all  hereditaments  lie  in,  2 — 5 

And  tee  CotrrsTAxcs;  Kailwat  OoxpiirT. 

"  GRANT,   BARGAIN,  AND  SELL," 

words,  effect  of,  under  (repealed)  Yorkshire  Registry  Acts,  10,  11 

GROUND  GAME  ACT,  1880  (43  &  44  Vict.  c.  47),  390 

GUARDIAN, 
leases  by,  57 
who  is,  under  Guardianship  of  Infants  Act,  1886.  .562 


HEIR, 

position  of,  under  Land  Transfer  Act,  1897 . .  168 

HEIRLOOMS, 

power  of  tenant  for  life  as  to  sale  of,  S.  L.  A.  1882,  s.  37,  App.  820 
proceeds  of,  capital  money,  807,  n.  (b) 

**  HEIRS," 

and  <<  heirs  of  body,"  as  words  of  limitation,  66  ;  0.  A.  1881,  s.  51, 

App.  765 
bound  by  covenants,  though  not  named,  70,  71 ;  0.  A.  1881,  s.  59, 

App.  767 
of  mortgagee,  conveyance  by,  when  necessary,  144 
of  deceased  vendor,  23,  24 

HEREDITAMENT, 

what  is,  under  S.  L.  A.  1882.  .795,  n.  (d) 

HOTCHPOT  CLAUSE, 

operation  of,  520 ;  where  funds  settied  by  reference,  ib. 

HUSBAND 

and  wife,  covenants  implied  in  conveyances  by,  28 

and  third  person,  gifts  to,  855 
loan  by,  to  wife,  859 ;  loan  to,  by  wife,  t*. 
g^fts  to,  by  wife,  ib, 

whether  to  join  in  conveyance  by  wife,  129  ;  to  wife,  172 
covenant  by,  to  pay  money  to  trustees  of  settlement,  effect  of  bank- 
ruptcy, 490 
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BJJBBAND—cotUinusd. 

may  ooiiTej  to  wife,  0.  A.  1881,  8.  60 . .  65 ;  App.  766 
demise  bj,  of  wife's  freehoIdB,  394 
liaUe  for  wife's  torts,  866 

can  be  sued  hy  wife  to  protect  separate  property,  868 
how  ha  liable  for  wife's  ante-nuptial  debts,  864 
entitled  to  curtesy  in  wife's  separate  estate,  173 
light  of,  to  legacy  giyen  to  wife  by  her  father,  where  wife  predeoesasB 
testator,  468 

EDENTrrr 

of  parcels,  statatoiy  deolaxationB  as  to,  716 

IMPROVEMENT  OF  LAND  ACT,  1864  (27  ft  28  Vlot.  c  114), 

charges  under,  whether  payable  out  of  capital  trost  money  imder 

S.  L.  A.  1882,  s.  21.  .808,  n.,  844 
improyements  under,  extended  by  S.  L.  A.  1882,  s.  30.  .817 

IMPROVEMENTS, 

under  S.  L.  A.  1882,  s.  26.. 812;  ofuf  <m  8.  L.  A.  1890,  a.  13.. 860, 

861,  nn. 
whether  sdheme  necessary,  861 

mOUMBRANOES, 

discharge  of,  on  sales,  by  payment  into  Court  (0.  A.  1881,  s.  6),  24 ; 

App.  736 ;  what  are,  within  the  sect,  24,  26 
transfer  of,  on  sale  by  tenant  for  life,  under  S.  L.  A.  1882,  s.  6.  .163; 

App.  798 ;  discharge  of,  by  money  raised  on  mortgage  (S.  L.  A 

1890,  s.  11),  App.  850 
covenant  against,  27,  29  ;  operation  of,  ib. 

INDEMNXTT 

to  trustees.    Ste  Tbttbtbbb. 
to  mortgagees,  234 

INDEMNirr  DEEDS, 

references  as  to,  635 

INDENTURE, 

distinction  between  deed-poll  and,  11 — 13 

how  far  abolished,  13 
need  not  be  indented,  12 
formerly  only  parties  could  take  immediate  estate  under,  12 

or  sue  on  ooyenants,  12 

INFANT, 

"  benefit "  of,  what  is,  59 

g^TelMnd  lands  of,  6 

power  of  appointment,  can  exercise,  473 
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sales  and  leases  on  behalf  of,  56 

corenant  bj  oo-yendors  that  he  shall  exeoate  conyejanoei  136 

maintenance,  application  of  income  for,  67—60,  632 — 534,  547.    84e 

MAINTBaiAlfOB. 

trnstee,  844 

trostees  for,  management  of  lands  and  application  of  income  b^,  67, 
532  et  teq. ;  0.  A.  1881,  s.  42 ;  App.  769 
exercise  by,  of  powers  of  S.  L.  Acts,  67,  163  ;  App.  884 
tenant  in  fee,  with  exeoatorj  limitation  over,  882,  n.  {c) 
goaidian  of,  leases  by,  67 

Andsee'MmoBxsi;  Gttabdzav. 

"  INNOCENT  ASSURANCES,'*  what,  9 

INSPECT, 

light  to,  whether  it  Indodes  right  to  taloe  copies,  81 
of  mortgagor,  39,  692 

INSURANCE, 

ooTenant  for,  in  lease,  376 

in  mortigage,  power  of  sale  arises  on  breach  of,  43 
forfeiture  In  respect  of,  relief  against,  34,  376 
and  repair  of  mortgaged  premises,  46,  261 ;  C.  A.  1881,  s.  19 ;  App. 

761,  762 
fire,  proiision  as  to,  on  sale,  117  ' 

INTEREST, 

arrears  of,  reoorerable,  230 

rate  of,  in  mortgage,  where  more  than  4^  per  oent.,  234 

INTERPRETATION  CLAUSE 
in  mortgages,  226 

INVESTMENTS, 

nnder  Trustee  Act,  1893  (App.  XV.),  446,  636,  589,  875 

statutory,  exclusion  of,  636 

of  capital  money  arising  under  S.  L.  Acts,  164,  636  ;  App.  807 

direction  and  consent  of  tenant  for  life,  App.  810 
of  cash  under  control  of  the  Court,  Oen.  Order  as  to,  App.  878 
by  trustees,  of  moneys  arising  under  powers,  as  if  capital  money 
under  S.  L.  A.  1882  (see  s.  33),  150  ;  App.  819 
And  iee  App.  XV.  and  notei  thereto, 

IRELAND,  conyeyanoes  in,  3 

"ISSUE," 

power  of  appointment  to,  exerdse  of,  to  ayoid  perpetuity,  446 

D.— C.P.  59 
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JOINT  ACCOUNT 

dMie,  no  longer  nooeMary,  whm  (0.  A.  1881,  8.  61),  72,  239 ;  App. 
768 
effect  of,  72»  73 

JOINT  COVENANTEES, 

effect  of  C.  A.  1881,  0.  60.  .71,  72 ;  App.  767 

JOINT  TENANTS, 

ooTenants  and  oonreyanoee  by,  134 — 136 

JOINTURE, 

power  to  demise  for  securing,  given  by  C.  A.  1881,  s.  44.  .60,  628 ; 

App.  762 
Borrender  of  term  to  secnre,  as  to  covenant  by  jointress,  626 
grant  of  rentchazge  by  way  of,  on  marriage,  627,  628 

where  land  registered, 
630 

JUDICATURE  ACT,  1873  (86  ft  37  Vict  o.  66).    See  SiATom. 
effect  of,  on  agreements  for  leases,  7,  8 

on  assignments  of  dhoaes  in  action,  63 — 65,  336 


KENT, 

custom  of,  5 


«  LAND,'* 

*meaning  of  word  in  Act  of  Parliament,  1 ;  in  S.  L.  A.  1882.  .609 

LAND  CERTIFICATE,  87,  97,  98,  227. 

LAND  COMMISSIONERS.    Se$  Boabd  or  AououiffOBB. 

LAND  TAX, 

payment  of,  as  between  landlord  and  tenant,  372 

LANDS  CLAUSES  ACT, 

money  in  Court  under,  application  of,  819,  n.  (0) 

LEASE, 

definition  of,  6 

exceeding  three  years  must  be  by  deed,  7 ;  if  by  writing  <^«rateB  as 

agreement,  7 
how  prepared,  360 ;  at  whose  cost,  t^. 
of  house,  what  are  usual  clauses  in,  378 
of  registered  land,  100—102 
agreement  for.    See  AoBEEiczzrT. 

of  registered  land,  100 
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LEASE— Aw^ifHMf. 

spportJonnifint  of  oonditioiis  snd  of  xonfcy  on  Bovcnmoe  of  r6fT€nion| 

81—33 ;  App.  746 
aarignment  of.    80$  ABBBsaxmr. 
registration  of,  89 ;  when  compulsory,  82,  88 
building,  what  is,  42.    See  Bttzldimo  LBiaB. 
oorenants  in,  how  they  nm  with  land  and  with  rerenion,  fto.,  81. 

See  AsBioirs  and  Govasruns. 
(0.  A.  1881,  ss.  10  et  $eq.^  App.  746),  provisions  of,  respecting, 

Zleteeq. 
disclaimer  of,  by  tmstee  in  bankmptoy,  17, 187—190,  249 
equitable  owner  of,  not  liable  to  lessor,  250 
forfeiture  of,  relief  against,  84 ;  for  non-insurance,  376 

waiver  of,  436 
of  infantas  lands,  by  gnardian,  57 

hj  tmstees  of  settlement,  under  S.  L.  A.  1882, 
ss.  59,  60.. 57 
mortgage  of,  usually  made  by  demise,  230,  248,  249 
trust  of  last  day  of  term  in,  249,  250 

by  mortgagors  and  mortgagees,  powers  as  to,  given  by  0.  A.  1881, 

s.  18..41,  42,  235;  App.  749 
caution  as  to  accepting,  41 
option  to  lessee  to  purchase  freehold,  378,  379 
powers  to  make,  express,   where  proper  in  settlements,  notwith- 
standing provisions  of  S.  L.  Acts,  503, 504,  535^ 
537 
under  Settled  Estates  Act,  not  touched  by  S.  L.  A. 

1882.. 394 
of  tenant  for  life  under  S.  L.  Acts,  389,  394,  406, 

409,  503 
of  trustees  under  settlement,    how  affected   by 
S.  L.  Acts,  389,  501,  502,  536 
purchaser  of,  cannot  call  for  title  to  reversion,'  20.    See  BEVBBSZOzr. 
purported,  by  person  without  reversion,  61 
receipt  for  rent,  evidence  of  subsistence  of,  21,  22,  106 
renewable,  moneys  paid  for,  application  of,  S.  L.  A.  1882,  s.  34.* 

820,  n.  (a) 
reversion,  severance  of*    See  Assigns  and  Assionebs. 
imder  powers,  benefit  of  lessee's  covenants,  41 

preliminary  contract,  not  part  of  title  to  (0.  A.  1882, 

s.  4),  20 ;  App.  783 
mode  of  reservation  of  rent  in,  407 
vendors  of,  entitled  to  what  covenants,  28,  186,  190,  191 
unregistered,  of  registered  land,  mode  of  protecting,  100 — 102 
And  tee  RairswAL. 
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LEASE  AND  RELEASE, 

oonTeyuioe  hy,  2 ;  si^eneded  bj  4  ft  5  Viot.  o.  21,  8 ;  but  not 
abolished,  4 
redtal  of  lease  is  evidenoe  of  exeoation,  in  Lrdand,  3 

LEASEHOLDS, 

whether  inoliided  in  derise  of  ''real  estate,*'  609 
sale  of,  in  lots,  observations  on,  121 
settlement  of,  whether  Tolnntary,  62S  . 

LEGAOT, 

under  20/.  snbjeot  to  duty,  568 

contingent,  income  of,  whether  appUoable  for  mafntflnanofl,  58, 59 

to  dasB  of  children,  how  framed  so  as  to  inolilde  children  pre- 
deceasing testator,  564,  565,  573,  593 

bj  a  father  to  his  daughter,  her  husband  maj  tske,  if  she  pre- 
deceases testator,  458 

«*LET," 

whether  word  implies  covenant  for  quiet  enjoyment,  11 

LICXENGE, 

to-assign,  or  do  other  act  which  would  work  forfeiture,  operation  of, 
436 
no  fine  to  be  exacted  for  licence  to  assign,  35  (C.  A.  1892,  s.  3) ; 
App.  790 

LIFE  ESTATE, 

assignment  of,  effect  of,  on  powers,  273 

under  former  settlement^  restoration  of  in  re-settlement,  554 

LIMITATION, 

words  of  "in  fee,"  "in  tail,"  66,  532 
Statutes  of,  time  for  reooverf  of  mortgage  debt»  230,  285 
absence  no  longer  a  disaWity,  636 

LIYEBY  OF  SEISIN,  2,  3,  5 

LOOKB  KINO'S  ACT  (17  &  18  Vict.  o.  113) 
and  Acts  extending,  586 

LONO  TERMS, 

origin  of,  and  provisions  of  0.  A.  1881  and  0.  A.  1882,  respecting, 
74-76 ;  App.  768,  787 

LUNATIC, 

tenant  for  life,  exercise  of  powers  of  S.  L.  Acts,  bj  ooramittae^ 

s.  62..  153;  App.  835 
trustee,  882 
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MAINTENANCE, 

applioation  of  rents  or  inoome  for  infants,  by  trostees,  under  0.  A. 

1881,  S8.  42,  43.  .67— 60,  632—634  ;  App.  769—762 
danse  may  be  omitted,  448 

oat  of  inoome  of  contingent  leg^aoy  not  oaxrying  interest,  69 
statutory  power  of,  does  not  apply  after  minority,  69 ;  generally, 

68—60 

MALTNS'  ACT  (20  &  21  Viot.  o.  67),  64 

MANAGEMENT, 

powers  of  trustees  as  to,  daring  minorities,  67,  632,  634,  636 ;  0«  A. 
1881,  s.  42  ;  App.  769 

MANSION  HOUSE, 

principal,  and  demesnes,  proyisions  of  S.  L.  Acts,  as  to  sale  of,  162 ; 

App.  803,   804, 
849 
as  to  lease  of,  406, 
803.  804,  849 
MABGINAL  NOTES, 

to  Acts  of  Parliament,  77 

MABBIED.    See  Wobds. 

Women's  "Bropeetj  Acts,  63—66,  66,  129,  171, 172,  394,  444 

effect  of,  as  to  settlements,  444,  468,  482, 869 
women,  acknowledgments  by,  66 ;  App.  XII.,  864 

actions  by,  and  ag^ainst,  866  et  eeq, 

after-acquired  property  of.    See  Attbb-aoqxtibbd  Pbc^sbtt. 

appointment  by  will  of,  866 

attorney  may  be  appointed  by,  66 

bankruptcy  law,  bow  &r  subject  to,  868 

contingent  interests  of,  64 

contracts,  liability  on,  71,  866  et  $eq. 

conyeyanoes  by,  28, 129,  394,  396 

conyeyances  to,  171 — 173 ;  by  husband,  66 

costs,  security  for,  866 

ooyenants  by,  28,  71 

disclaimer  by,  14 

debts  of,  ante-nuptial,  liability  for,  864 

disposition,  powers  of,  394,  396,  864,  866 

examination,  separate  of,  818,  868 

funeral  expenses  of,  866 

garnishee  proceedings  against,  866 

impounding  interest  of,  subject  to  restraint,  66 

judgment  against,  form  of,  866 

Limitation,  Statutes  of,  operation  as  against,  866,  866 

loans  by,  to  husband,  869 

leases  1^,  394,  896 


Digitized  by 


Google 


934  INDEX  TO  INTRODUCTORY 

M  A  HRTED— «w<ini«#rf. 

wooien,  leases  of  fredioldB  of,  by  Hnsband,  394,  895 

leaeeholda  of,  pass  to  husband,  on  her  death  intettate,  458 

powers,  exerdse  of,  67,  605,  865,  858 ;  rdease  of,  67 

restraint  on  anticipation,  power  of  Court  as  to,  52 — 64 

re^ersionarj  interests  of,  in  personalty,  54 

separate  estate,  171,  835,  Sd^Hteq.;  in  stock,  445,  492 

shares  or  stock  belonging  to,  445,  492,  861 

tenant  for  life,  powers  under  S.  L.  Acts,  152 — 154 ;  App. 

835 
tenant  in  fee,  powers  of  husband,  894,  895 
trust  property  held  by,  55,  855 ;  oonrejanoe  of,  App.  729, 

855 ;  mortgage  property  held  by,  55 
undertaking  by,  on  motion  for  injunction,  856,  863 
will  of,  now  effectual  as  to  property  acquired  after  husband's 

death,  854,  871  ;  probate  of,  854 

And  8SS  Sbpaiuxb  Vbe  ;  Hubbasd  ;  Wm. 

HEM0EANDX7H, 

of  sale  by  auction,  should  describe  yendor,  112 
of  deposit  of  deeds  as  security,  stamp  duty  on,  232 

HEBGEB, 

of  reyenion  on  lease,  former  effect  of,  15, 16 
of  estate  preceding  contingent  remainder,  14,  15 

HETBOPOLIS  MANAGEMENT  ACT,  1855  (18  &  19  Viot.  o.  120], 
372 

METROPOLITAN  BUILDINa  ACT  (14  Geo.  3,  o.  78),  45,  376 

MINES  AND  MINERALS, 

not  included  in  statutory  general  words,  26 
when  to  be  expressly  mentioned,  26,  128 
where  long  term  enlarged,  75,  76,  669 ;  App.  770. 
dealings  with,  under  S.  L.  A.  1882,  s.  17,  App.  805 

MINORITT 

trusts  for  accumulation  during,  57 — 60,  611,  612,  618 
powers  of  trustees  as  to  management,  fto.  during  (C.  A.  1881,  as.  42, 
43),  57—60,  532,  534,  536  ;  App.  759—762 
extend  to  persons  taking  by  descent,  534 
And  see  MAzarENiircB. 

MORTGAGE, 

agreements  for,  65,  225 ;  by  deed,  advantage  of,  228 

attornment  clause  in,  311,  312 

to  building  society.    See  BmLnnro  Sogebxdis. 

power  of  executor  or  administrator  to  make,  166, 167,  801 


Digitized  by 


Google 


OBSERVATIONS  AND  NOTES,  935 

HOBTGAaE-HMm^mM^. 

oombined,  of  real  and  personal  property,  snrplTis  prooeeda  to  be  per« 

aonalty,  43,  259 
consolidation,  39,  40 
0.  A.  1881,  ss.  15  et  seq,,  proyisions  of,  respecting,  37  ft  seq.;  App. 

748 
debt,  assignment  of,  in  snb-mortgage,  63,  335 

exoneration  of  personal  estate  from,  585,  5S6 

covenant  or  collateral  bond  to  pay,  remedy  barred  in  twelye 

years,  230 
state  of,  should  be  ascertained  by  purchaser  of  equity  of  re- 
demption, 147 
definitions  in,  226 
devise  of  estate  subject  to,  585,  586 

of  legal  estate  by  mortgagee  (0.  A.  1881,  s.  80,  App.  758), 
now  ineffectual,  50,  145,  580  ;  but  tee  355,  356 
equitable.    See  EauiTABLi  Mobtoaob. 

estate,  legal,  devolution  of,  on  death  of  mortgagee,  to  personal 
representatives  (0.  A.  1881,  s.  30),  49  et  eeq, ;  App.  758  ;  where 
none,  50,  51 
further  advances,  securiiy  for,  267,  268 
indemnity  clause  in,  how  far  protection  to  purchaser,  234 
insurance,  provisions  as  to,  45 

not  within  compulsory  provisions  of  Land  Transfer  Act,  1897.  .83 
joint  account  clause,  no  longer  necessary,  72,  239 ;  App.  767 
of  leaseholds,  41,  230,  231,  248—254.    And  tee  Lbasb. 
powers,  statutory,  implied  in  (C.  A.  1881,  ss.  18  et  seq,),  41  et  teq,, 

251 ;  App.  749  et  eeq, 
power  of  sale,  statutory  {id.  s.  19,  i.),  42 ;  App.  751 ;  may  be  relied 
on,  236 ;  in  sub-mortgage,  333 
extent  and  operation  of,  42 — 44 
extension  and  variation  of,  43 
conveyance  on  sale  under,  by  whom,  144 
exercise  of,  how  restricted,  237 

bondjide,  what  is,  ib. 
waiver  of,  where  mortgagor  banlmipt,  238 
power  of  insuring  (C.  A.  1881,  s.  19,  ii.),  45,  251 ;  App.  751 
appointing  receiver  (t^.  s.  19,  iii.),  45  ;  App.  751 
cutting  timber  {ib.  a.  19,  iv.),  46  ;  App.  751 
power  of  leasing  (ib.  s.  18),  41,  235 ;  App.  749 
power  of  distress,  312 
powers  and  trusts  in,  to  be  vested  in  personal  representatives  (not 

heirs)  of  mortgagee  of  freeholds,  49,  50 
receipt  dause  in,  unnecessary  (C.  A.  1881,  s.  22),  46,  47  ;  App.  753 
recital  of,  in  sub-mortgage,  transfer,  or  conveyance,  334,  339 
reconveyance,  statutory,  form  of  (C.  A.  1881,  s.  29),  48  ;  App.  758 
to  be  by  personal  representatives  (not  heir),  49  et  teq., 
233;  butseeZdb 
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redemption,  42,    And  m#  EatiiTT  of  BgDmpnoH. 
registration  of  the  mortgaged  land,  ooyenant  against  in,  234 

of  reversionary  interest,   period  of  limitation   in   reepeet  of 
ooyenant,  285 
repair  of  mortgage  premises,  46,  261 
sale  of  mortgaged  property  in  action  for  redemption,  ftc.  (C.  A. 

1881,  s.  25,  App.  755),  47  ;  in  iMUilmiptoy,  238 
statutory  forms  of,  48  ;  App.  756 — 758 
stock,  clause  to  secnre  retransfer  of,  276 

transfer,  oUigataon  on  mortgagee  (0.  A.  1881,  s.  15,  and  O.  A.  1882, 
s.  12)  to,  38 ;  App.  748,  787 
by  personal  representatiyes  of  mortgagee,  49 — 62 
to  new  trustees,  339,  651. 
of  oopyholds,  360 
^tutory,  48 
trust  for  sale,  by  way  of,  238       * 

And  tee  Eqititt  of  Bbdbicftiqf  ;  Noraoa;  Pfioviso;  Sau; 
Sboubitt;  Staxp. 

MORTGAGEE, 

inquiries  by  intoiding,  282 

right  to  enforce  ooyenants  in  lease  by  mortgagor,  32 

oovenauts  by,  on  sale,  implied  by  0.  A.  1881,  s.  7  (1),  F.,  144 ;  App. 

742 
foreclosure  by.    See  Fobbolobubb. 
solicitor,  costs  of,  237 

leases  by,  when  in  possession  (0.  A.  1881,  s.  18),  41,  42 ;  App.  749 
payment  by,  to  mortgagor,  after  notice  of  second  mortgage,  44 
personal  representatiyes  of,  power  to  oonyey,  144 
beir  of,  when  conyeyance  by  necessary,  ib, 
powers  of,  under  C.  A.  1881.    See  Mobxoaob. 
production  of  deeds  by,  may  be  compelled  by  mortgagor  (0.  A.  1881, 

8.  16),  39,  140 ;  App.  749. 
remedies  of  (0.  A.  1881,  s.  25),  47,  225,  226,  238  ;  App.  755. 
^fkf  <M  MoBTOAOB ;  PEBSOirAL  Rbfbbsbhtauvbs. 

MORTGAGOR, 

bankruptcy  of,  mortgagee  may  have  estate  sold  under  order  in,  238 
ooyenants  by,  implied  under  0.  A.  1881,  s.  7  (1),  C,  233 ;  App.  740 
power  of  (0.  A.  1881,  s.  16),  to  inspect  deeds  in  mor^;agee's  posns- 
sion,  39,  140,  692 ;  App.  749 
{ib.  s.  18),  when  in  poesesmon,  to  make  leases,  41, 42, 235 ; 
and  (ib.  s.  19  (1),  iy.),  out  timber,  46 ;  App.  749,  751 
retainer  and  production  of  deeds  by,  30,  31 
undertaking  by,  on  sale,  for  safe  custody  of  deeds,  140 

NAME  AND  ARMS  CLAUSE,  58 
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NEXT  PRESENTATION, 
law  as  to  sale  of,  178 

NOTICE, 

of  charge,  to  be  g^yen  to  trustees  of  a  fund,  281 

on  a  policy  to  be  giyen  to  insuzanoe  office.  281,  282 
to  pay  off  mortgage  moneys,  236 
of  sub-mortgage,  to  be  gtYen.  to  original  mortgagor,  837 
to  determine  lease,  386 

under  0.  A.  1881,  regulations  as  to  (s.  67),  77 ;  App.  771 
to  trustees  under  S.  L.  Acts,  by  tenant  for  life,  of  intention  to 

exercise  powers  of  Act,  163  ;  App.  824,  841,  848 
constmctiYe,  restriction  on,  by  0.  A.  1882,  s.  3,  App.  782 
to  quit,  by  lessor,  form  of,  718 
oonstruotiye,  of  lessor's  title,  728 
under  0.  A.  1881,  s.  14.  .34— 37 ;  App.  747 
senice  of,  when  given  under  Acts  of  Parliament,  77 

NUISANCE, 

ooyenant  against,  in  leases,  377 


OPERATIVE  WORDS, 

used  in  conveyances,  4,  63 
in  appointments,  151 
And  tee  WOBSS. 

OPTION  TO  PURCHASE, 

in  leases,  378,  379  * 

under  S.  L.  A.  1889,  App.  846 

ORDERS  OP  COURT, 

to  be  conclusive  (0.  A.  1881,  s.  70),  77 ;  App.  773 ;  operation  of  the 
section,  77 

OUTGOINGS,  indude  what,  372 


PARCELS.    iS^DEBOBiFnoir. 

PARTIES  TO  DEEDS,  11,  12 

PARTITION, 

at  Common  Law,  how  made,  6 

must  now  be  by  deed,  6 

formerly  implied  warranty,  10 

retainer  of  deeds  on,  441 

by  tenant  for  life,  under  S.  L.  Acts,  154 

not  within  compulsory  provisions  of  Land  Transfer  Act,  1897.  .439 

of  registered  land,  96 
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PABTNERSHT?  DEEDS, 
xeferenoes  as  to,  676 

PATENTS, 

law  roBpeoting,  220  et  uq. 

assigmnent  of,  ooTenants  to  be  inaerted  in,  222,  224 

PAYMENT  INTO  COURT, 

under  0.  A.  1881,  s.  69.  .77 ;  App.  772 

on  sales,  in  discharge  of  inomnfaranoes  (0.  A.  1881,  a.  5,  App.  736), 
24,25 

PAYMENT  OUT  OF  COURT, 

to  trostees,  S.  L.  A.  1882,  s.  21,  ix.,  809,  n.  (c) ;  S.  L.  A.  1890,  s.  14. . 
861 

PEDIGREE, 

statutory  deolarations  as  to,  716 

PERPETUITY, 

role  against,  as  to  contingent  remaintlers  and  springing  uses,  &o.,  U 
powers  tending  to,  of  re-entrj,  how  limited,  210 

of  appointment  among  ''issae,"  446 

PERSONAL  REPRESENTATIVES, 

of  deceased  vendor  of  freeholds,  oonTejanoe  by  (0.  A.  1881,  s.  4,  and 

Land  Transfer  Act,  1897,  Part  1),  23,  24 ;  App.  736,  907,  908 
of  mortgagee  or  sole  tmstee,  vesting  of  legal  estate  in,  and  dealings 
therewith  by  (C.  A.  1881,  s.  30,  repealing  V.  &  P.  Act,  1874,  s.  4), 
144,  233,  355,  356 ;  App.  758 
of  last  tmstee,  have  power  by  Trustee  Act,  1893,  s.  10,  to  appomt 
new  trustees,  App.  882 
exercise  by,  of  other  powers  or  trusts,  667 
covenant  by,  against  incumbrances,  implied  by  C.  A.  1881,  s.  7  (1},F^ 

App.  742 
powers  of,  over  real  estate,  imder  Land  Transfer  Act,  1897,  Part  I. « 

166,  167,  168,  301,  562 ;  App.  908 
may  sell  registered  land  without  being  zegistered,  98 
And  see  Ezeodtobs. 

POLICIES, 

of  assurance,  law  relating  to,  65,  219,  220 

Act,  1867  (30  &  31  Vict,  c  144),  65,  219,  486 
assignments  of,  66,  219,  486 

covenants  in,  implied  by  C.  A.  1881,  s.  7.  .219 
power  to  give  receipts  formerly  expressed  in,  t^. 
notice  of,  to  be  given  to  office,  220,  268 
mortgage  of,  agreement  to  execute,  is  not  an  aadgnment,  220 
covenants  in,  271 


Digitized  by 


Google 


OBSERVATIONS  AND  NOTES,  939 
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mortgage  of,  to  the  trustees  of  the  assurance  society  or  to  the  society 
itself,  271,  272 
in  whose  name  effected,  272 
AndteeBtAXP. 
settlement  of,  provision  for  payment  of  premioms,  487 ;  for  applica« 
tioxk  of  bonuses  in  redaction  of  premium,  487,  488 
in  whose  name  policy  effected,  481,  485,  486 
by  husband,  or  wife  (M.  W.  P.  Act,  1882,  s.  11),  App.  825,  826 

POSSESSION, 

letting  tenant  for  life  into,  833 

POSSESSORY  TITLE, 

registration  of  land  with,  86,  87 

meaning  of,  83,  84 

effect  of  transfer  of  land  registered  with,  97 

POWERS, 

of  appointment,  how  to  be  exercised,  130,  131,  151,  606  ;  by  married 
woman,  605 
are  all  exdusiYe,  446 

to  '*  issue,"  to  be  exercised  so  as  to  ayoid  perpetuity, 
446 
simply  collateral,  definition  of  and  law  as  to,  66,  67 
joint  power,  67 

effect  on,  of  assignment  of  life  estate,  273 

and  trusts,  in  mortgages  and  settlements  of  freeholds  of  inheritanoe 
to  be  limited  to  personal  representatiyes  of  surviyor, 
49—52 
may  be  exercised   by  surviving  executors  or  trustees 

(Trustee  Act,  1893,  s.  22),  567  ;  App.  890 
whether  also  by  personal  representatives  of  survivor,  667; 
App.  891,  n. 
exercise  of,  by  trustees,  is  subject  to  consent  of  tenant  for  Ufe  (S.  L.  A, 
1882,  s.  56 ;   S.  L.  A.  1884,  s.  6,  sub-s.  2),  149,  150,  502 ;   App. 
830,  842 
of  tenant  for  life,  under  S.  L.  Acts,  are  cumulative,  389 

prevail  over  settlement  powers, 
150 
And  $00  Tbkiht  tob  Lifb. 
may  be  released  or  disclaimed  (0.  A.  1881,  s.  52,  C.  A.  1882,  s.  6),  66, 
67 
800  Disnr.ATinni. 
to  demise  as  security  for  rentoharge,  60,  528 
to  arrange  and  compromise  claims,  &c.,  581 

of  leasing,  sale  and  exchange,  express,  when  still  to  be  given  to 
trustee,  notwithstanding  S.  L.  Acts,  526,  547,  548 
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of  sale.    See  Sua, 
leaaing.    See  Lsasb. 
entry.    See  Ehtst. 
re-entiy,  in  lease.    See  fta-BaTBT. 
in  lease,  to  resame  land,  398 
in  -will,  of  expending  money  in  improyements,  repain^  fta,  575 

to  exeoatora  to  appropriate  speoifioaUj,  605 
in  mortgagee.    See  IfoBTOAaB. 

to  appoint  new  tmsteee.    See'BsaaoixuA  'BxpsBBtanAsma ;  TBonm. 
reoeiven.    See'Bsawr^v^ 

POWERS  OP  ATTORNEY, 

exeoation  of  deeds,  ftc.,  under,  62 

references  and  remarks  as  to,  698,  694,  696,  697 

by  married  woman  (0.  A.  1881,  s.  40),  56,  698 ;  App.  759 

as  to  registered  land,  694 

by  trostees,  696 

payments  under,  without  notice  of  death,  fto.  (0,  A.  188 1,  a.  47},  63 ; 

App.  764 
proTisions  of  0.  A.  1882,  ss.  8  and  9,  as  to  rerooation  of,  68 ;  App. 

786,  787 
now  unnecessary  in  assignment  of  debts,  385 

query  in  assignment  by  way  of  charge,  ih. 
deposit  in  Central  Office,  of  instruments  creating  C.  A.  1881,  s.  48.. 

68 ;  App.  764 

PRioRnr, 

of  equitable  incumbrances,  226 
of  specialty  debts  abolished,  280 

PROBATE, 

redtal  of,  145,  146 

Act,  1867..  145 

renunciation  of,  effect  of,  as  disclaimer  of  trusts,  643 

by  one  executor  enures  for  all,  167 

PRODUCTION  OF  DEEDS, 
s     covenants  for,  106,  689 

superseded  by  C.  A.  1881 .  .80,  689 
by  mortgagee  to  mortgagor,  30,  39, 140 
by  mortgagor,  expense  of,  31 
by  yendor,  22 

And  eee  Acenowlbdoicbzvt. 

PROVISO, 

for  cesser  of  term,  effect  of,  on  covenants  in  lease,  16 
for  re-entry.    Sh  Rb-bntbt. 
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TnOVlSO'-imtiHUsd. 

for  quiet  enjoyment  hj  mortgagor  till  default,  not  neceasaxj,  284 

restricting  exerdae  of  power  of  aale,  236,  237 

for  redemption,  form  of,  how  affected  by  0.  A.  1881,  s.  30 . .  233 

in  mortgage  of  settled  property,  293 
throwing  mortgage  debt  primarily  on  land,  300 

PUBLIC  HOUSE, 

ooyenant  in  lease  of,  not  to  forfeit  lioenoe,  410 

FUB  AUTRE  VIE, 

estate,  held  on  trust  or  mortgage,  devolution  of,  60 ;  App.  758 

PUBGHASE-MONET, 

on  sale  by  tenant  for  life  under  S.  L.  A.  1882,  to  be  paid  to  trustees 

or  into  Court,  158 
trustees  cannot  give  power  of  attorney  to  reoeiye,  696 
apportionment  of,  for  stamp  duty,  203^  204 

PUBCHASER» 

from  tenant  for  life  under  S.  L.  A.  1882,  s.  54,  protected,  158 ;  App. 

880 
from  mortgagee,  how  affected  by  nbtioe  of  tender,  287 
of  real  estate  from  personal  representatiyes,  166,  167 

AndtseCoYENAjna;  Dbsobiption;  Eqititt  ov  Bbdbicftioh. 

QUAUPIED  TITT.T!^ 

rogisteation  of  land  with,  89 

meaning  of,  84 

effect  of  transfer  of  land  registered  with,  97  . 

QUIA  EMPTOBES,  Stat.  85 

QUIET  ENJOTMENT,  covenant  for,  873.    See  CovBirASis ;  Fboviso. 

QUIT  RENTS, 

redemption  of  (0.  A.  1881,  s.  45),  61 ;  App.  763 

RAILWAY  COMPANY, 

effect  of  word  ** grant*'  in  conveyances  by  and  to,  10 

BATES, 

and  taxes,  ftc,  covenant  by  tenant  to  pay,  372 
Rating  Act,  1874  (37  &  38  Vict,  c  54),  390,  391 

as  to  right  of  sporting  reserved  in  lease,  t5. 

REAL  ESTATE, 

of  person  dying  since  1897  vests  in  personal  representatives,  562,  586 
powers  of  personal  representatives  over,  24, 166,  167,  801 
estate  duty  on  spedflc  devise  of,  586 
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REAL  PROPERTY  LDCITATION  ACT,  1874  (37  ft  38  Yv^  o.  27). 

S4$  TiT¥TTATION. 

RECEIPT, 

statatoiy  power  to  give,  oonfened  on  mortgagees  (C.  A.  1881,  s.  22.. 
46,  47;  App.  763),  and  troBteee  (Trustee  Act,  1893,  s.  20,  App.  890), 
460 
in  bodjof  deed,  saffident  withoot  endorsed  reoeipt  (C.  A.  1881,  s.  64; 
App.  766),  68,  69 
or  endorsed,  snffident  eridenoe  of  payment  in  &TOiir 
of  pnrdhaser  wHhont  notice,  s.  65; 
App.  766.. 68 
but  does  not  prednde  proof  of  noa«pa7* 

ment,  «6. 
is  sufficient  anthoritj  for  payment  of 
pnxehase-money  to  solicitor,  s.  66; 
App.  766.. 69,  70 
for  rent,  OTidenoe  of  snbeistenoe  of  lease,  21,  22, 106 

AndteiBuBJxntQQoaaaaa;  Poxjoibs;  TsAaBimB  Ajot. 

RECEIVER, 

power  of  mortgagee  to  appoint,  46 
when  to  be  iqppointed  by  Court,  46 

RECEIVERSHIP  DEED,  46 

RECITAL, 

twenty  years  old,  made  eridenoe  by  V.  ft  P.  Act,  1874  (s.  2 ;  App. 

727,  728),  106 
of  mortgage,  334 ;  in  transfer  to  new  trustees,  339 
in  assignment  of  lease,  183,  184 
in  oonTeyanoes  by  sereral  Tendon,  shonld  show  precise  interested  134 

RECONVEYANCE, 

of  statutory  mortgage,  48 

by  personal  representatiyes  of  mortgagee,  49,  233,  366,  366 
on  payment  off  of  equitable  mortgage,  not  necessary,  48 
transfer  by  mortgagee  instead  of.    See  Mortoaob. 
And  m  BTnLUHO  SoozBznB. 

RECOVERY, 

Acts,  difference  between  English  and  Irish,  13, 14 

REDEMPTION, 

action,  sale  in,  47 

equity  of,  right  of  mortgagor's  tenant  to  redeem,  42 

where  realty  and  personalty  are  mortgaged  toge&er,  269 
nature  of  and  mode  of  conveying,  146, 147 
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REDEMPTION— 4M>it««fiMAi. 

proviso  for,  form  of,  How  affected  by  C.  A.  1881,  b.  30.  .238 ;  App, 

768 
of  qnit-rents  and  other  peipetaal  oharges  (0.  A.  1881,  8.  45),  61 ; 
App,  76S 

EE-ENTRT, 

conditionB  for,  81,  82,  210 

power  of  in  lease,  to  be  expresely  stipulated  for,  359 

lessor's  right  of,  limited  bj  C.»  Acts,  1881  and  1892  (App.  747,  789, 

790),  34,  373,  396 
effect  of,  on  rent,  375 

SEGISTEBED  OKABGE,  97,  98,  294,  296 

EEaiSTERia)  LAND, 

dealings  with,  gfenerally,  93 

forms  on  transfer  of,  95  et  teq, 

evidence  of  title  on  sale  of,  95 

procedore  on  death,  bankruptcy,  &c.,  of  proprietor,  98—100 

settlement  of,  90—92,  99,  100,  540 

xmregistered  interests  in,  100 — 102 

notices,  cautions,  inhibitions,  restrictions  as  to,  ib. 

estates  in  dower  or  by  curtesy  in,  101 

appointment  of  new  trustees  of,  650 

exempt  from  local  registration,  93 

titie  to,  by  possession,  ib, 

life  interests  and  remainders  or  zeyersions  in,  102 

mortgage  of,  for  a  term,  ib. 

devise  of,  585,  617 

disentailing  assurance  of,  660 

BEGISTRATION   OF  TITLE.     See  Ooiam£OBY  Rboibxration  and 

EEaiSTBY  ACTS, 

Yorkshire,  covenants  formerly  implied  imder,  10,  11 

BELEASES,  624 

effect  of,  as  to  claims  not  known  to  releasor,  624 

of  part  of  lands  from  rentcharge,  625 

by  fiduciary  owners,  628,  631 ;   limited  power  under  Trustee  Act| 

1893  (s.  21 ;  App.  890),  628 
of  registered  land,  624 

HEMAINDEBS, 

are  incorporeal  hereditaments,  2 ;  always  lay  in  grant,  ib, 
purchase  of,  in  registered  land,  102 

in  land  in  a  compulsory  district,  102 
cross  to  tenants  in  common  in  tafl,  how  limited,  532 

And  tee  GoHToraBNT.  > 
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REMOTENESS.    S^e  Pxbpstuitt. 

RENEWAL, 

of  lease  when  breach  of  ooTenant  dieentitlea  lessee  to,  411 

RENT» 

mode  of  reeervation  of,  875,  407 ;  iMi  payment  in  advanoe,  375 
apportionment  of,  in  reqpeot  of  time,  876 ;  on  Berecanoe  d  ze?«E8ioa, 

81,32 
xeaerred  by  attonmient  olanse  in  mortgage^  311,  312 
efEeot  of  re-entiy  upon,  375 
non-payment  of,  f orf eitore  for,  34 
having  no  money  Talae  (0.  A.  1881,  0.  65),  76 ;  App.  769 

RENTOHAROE, 

ramedies  for  reooTory  of,  under  C.  A.  1881  (s.  44 ;  App.  762),  60, 
207, 208 
by  action  of  debt,  207,  208 
oorenant  to  pay,  whether  it  rona  with  land  charged,  208 
oonyeyanoe  in  oonaideration  of,  35,  60,  61,  205  et  uq. 

of  part  of  land  subject  to,  212 
power  (nnder  C.  A.  1881,  s.  44,  snb-s.  4)  to  demise  by  way  of  seomaty, 

when  to  be  exdoded,  61,  207 
part  of  lands  charged  maybe  released  (22  &  23  Vict,  c  35,  s.  10),  625 
tithe  commutation,  included  in  '*  outgoings,*'  372 
alternatiye,  limitation  of,  653 

RENTS  AND  PROFITS, 

prooeeds  of  thnber  are  not,  508 

aooumnlatioQS  of,  InTestment  of,  under  S.  L.  A.  1882.  •535 

RENUNCIATION.    ^Fbobasb. 

RKPATR8, 

of  mortgaged  premises,  covenants  as  to,  45,  261 

oovenants  in  lease,  as  to,  385 

« tenantable  repair,"  what  is,  873 

RESIDENCE, 

condition  as  to,  effect  of,  S.  L.  A.  1882.  .829,  n.  (a),  833,  n.  (a). 

RESTRAINT  ON  ANTICIPATION, 

power  of  Court  (C.  A.  1881,  s.  39 ;  App.  759),  52—55 
to  be  inserted  in  settlements,  444,  445,  446 

RESUME, 

power  to,  in  agricultural  lease,  398 

REVERSION, 

always  lay  in  grant,  2 

on  lease,  merger  or  surrender  of,  does  not  destroy  ocmoaaiB,  15, 16 
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BSVEBSION— continued. 

on  lease,  assigiiee  of,  his  rights  and  liabilitiee,  81  et  seq. 

See  AsfiiGNB ;  Absiohxbs. 
pnxohaser  of,  suooession  duly  payable  by,  175 

mode  of  proteotiiig  where  land  registered,  or  in  oom- 

pnlBory  district,  102 
not  capable  of  direct  registration,  ib. 
sale  of,  application  of  purchase- money,  S.  L.  A.  1882,  s.  34.  .819 
freehold,  title  to,  cannot  be  called  for  by  intended  grantee  or  assigpiee 

of  a  lease  or  sab-lease  (V.  &  P.  Act,  1874,  s.  2),  20 ;  App.  728 
leasehold,  title  to,  cannot  be  required  by  intended  assignee  of  sub- 
lease (C.  A.  1881,  s.  3,  sub-s.  1),  20  ;  App.  734 
title  to,  where  sab-lessee  grants  a  term  derived  out  of  sab-lease 
(C.  A.  1881,  s.  13),  App.  747 

And  $ee  GovEBTAzns ;  Undeblbasb. 

REVOCATION, 

power  of,  in  Tolantaiy  settlements,  523 
clause  in  wills,  562 


SALE, 

agreement  for.    See  Aobbement. 

by  Court,  oovenants  on,  135 

of  mortgaged  propert7,  in  foredosure  or  redemption  action,  C.  A. 

1881,  s.  26;  App.  765.. 47 
under  power  in  mortgage,  coyenants  in,  and  conyejance  by  personal 

representatiyes,  144 
power  of,  ordinary,  in  mortgages,  236 ;  proyiso  restricting  exercise 
of,  236,  237 ;   b<md  JIde  exercise  of,  what  is, 
237 
in  settlements,  535,  536,  647,  548 
by  personal  representatiyes  under  Land  Transfer  Act,  1897,  Part  1 

(App.  XVn.),  24,  166,  167 
power  of,  statutory,  of  mortgagee,  42—44,  144 

applies  to  personalty,  43 
arises  on  breach  of  coyenant  to  insure,  ib. 
when  to  be  added  to,  or  yaried,  43 
And  see  Mobtoaob. 
trust  for,  security  by  way  of,  238 

how  affected  by  S.  L.  Acts,  501,  602 
how  constituted,  503 

may  be  executed  by  surviying  trustee,  and  by  his  personal 
representatiyes,  567  ;  but  tee  891,  n. 

SEARCHES, 

official,  proyisions  of  C.  A.  1882,  s.  2,  as  to,  App.  781 

D. — C.P.  60 
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SEIGNIORIES, 
giant  of,  2 

SEISIN, 

UTwy  of  y  2,  8 
astoiedtiaof,  169 

SEPARATE  USE, 

MTingi  of  married  woman  bdonging  to  her  for,  171 
tmsteee  for,  not  neoeeBary,  172 
And  m  MimBTEi)  Woxav. 

SEPARATION  DEEDS,  708  $t  uq. 

SETTLED  ESTATES  AOT,  1877  (40  &  41  Yiot.  o.  18),  56,  894,  834. 

powers  under,  not  affected  by  S.  L.  A.  1882 . .  894 
proceeds  of  sales  nnder,  inTSsted  onder  S.  L.  A.,  807>  n.  (<0 

SETTLED  LAND  ACTS,  1882—1890.     800  Sxsatdxm  md  Airwnaam, 
vn.— XL 

provisions  of,  as  to  sales,  &c.,  by  tenants  for  life,  149, 150, 152  ei  Mf ., 
796  €t  teq. 
as  to  leases,  406 ;  App.  798  tt  m^. 

SeelMFBOYEKEim;  Tixaiit  VOB  Los. 

"SETTLED  LAND," 

real  estate  subject  to  trust  for  sale  is,  nnder  S.  L.  A.  1882  (s.  68), 
501 ;  App.  886 

SETTLEMENT, 

effect  of  M.  W.  P.  Act,  1882,  on,  444 

what  is  a,  57 ;  within  S.  L.  A.  1882  (s.  2),  App.  792,  798,  847,  848 

strict,  how  framed,  609,  610 

of  registered  land,  540 

tenns  for  raising  money  and  powetB  of  dhaiging 
in  a,  id. 
"compound,"  798,848 

of  freeholds  of  inheritance,  powers  and  trusts  in,  to  whom  limited,  51 
minority  clause  in,  57,  532,  534,  536.    And  $0$  MmoKOi, 
of  personalty,  frame  of,  444,  466 

of  real  estate  upon  children  as  parents  shall  appoint^  frame  of,  530 

money  arising  under,  application  of,  under  S.  L.  Acts,  154 ;  .^pp.  807 

powers  given  by,  are  preserved  by  S.  L.  Acta,  but  are  made  subject 

to  consent  of  tenant  for  life,  149,  150 ;  A^p.  831 

are  over-ridden  by  powers  of  S.  L.  Acts,  150; 

App.  831 


Digitized  by 


Google 


OBSERVATIONS  AND  NOTES.  947 

SETTLEMENT— «oft<mtM(;. 

trosteeB  of  the,  under  S.  L.  Acts,  payment  of  porohase-money  to, 

163 ;  App.  810 
notice  to,  of  intended  sales,  &o., 

153 ;  App.  824,  841,  848 
who  are  (S.  L.  A.  1882,  8.  2  (8), 
8.  L.  A.   1890,  8.   16),  163 ; 
App.  796,  862 
can  exercise  powers  on  behalf  of 
infant  (S.  L.  A.  1882,  as.  69, 
60),  57,  163;  App.  834 
ooYenaats  for  title  in,  hy  settlor,  527 
leasing  powers  in,  nnder  S.  L.  A.  1882.  .536 — 587 ;  App.  798  et  teq, 

8$e  "Lease. 
Tohintary,  yalidity  of,  623 

of  land  registered,  or  in  a  oompnlsory  district,  623 
of  personal  chattels,  mnst  be  registered,  526 
by  way  of  trust  for  sale,  530 ;  how  affected  by  S.  L.  Acts,  163,  501, 
502 ;  App.  836,  842 
sale  by  equitable  tenant  for  life  with  leaye 
of   Court,    S.  L.  A.   1884..  163,    602; 
App.  842 
by  husband  and  wife,  of  wife's  property,  864  it  teq, 
in  consideration  of  marriage,  not  within  compulsory  provisions  of 

Land  Transfer  Act,  1897.. 540 
where  land  registered,  ib. 

SETTLEMENT  ESTATE  DUTY,  568,  568,  671 

on  sum  oovenanted  to  be  paid  by  settlor  after  death,  497 

SHARES, 

railway,  mortgage  of,  226 

company's  lien  on,  charge  within  s.  2,  sub-s.  6,  of  Ckmy.  Act,  1881  •  •  20 

SILOS, 

whether  improTements  within  S.  L.  A.  1882  (s.  26),  813 

SOLIOITOR, 

not  bound  to  insert  express  covenants  for  title,  &c.,  27,  76 
payment  of  purchase-money  to,  receipt  is  authority  for,  68,  69 
adopting  provisions  of  C.  A.  1881,  protected  (s.  66),  76,  77 ;  App.  770 
duty  of,  as  to  restricting  power  of  sale  in  mortgage,  236 

trustee,  as  to  inserting  power  to  charge  for  services,  462 
of  trustees  of  the  settlement,  notice  to,  imder  S.  L.  A.  1882  (s.  45), 

by  tenant  for  life,  163 ;  App.  824 
mortgagee,  costs  of,  237 

SPENCER'S  CASE,  32,  70,  208,  376 

60(2) 
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SPORTING, 

reaenration  of,  in  lease,  deduction  of  rates  from  rent,  890 
Ground  Gkune  Act,  1880  (43  &  44  Viot.  o.  47),  ib. 

STAMP, 

Act,  1891  (64  &  55  Tvat.  o.  89),  61, 105,  282,  268,  871 
duty  on,  oonyeyances,  8,  4 

agreement  for  sale,  105 

apportionment  of,  204 

exemption  from,  of  money  advanced  to  keep  np  mortgaged 

policies,  268 
on  leases,  371 

on  expenses  of  repairs,  in  mortgage,  251,  262 
on  appointment  of  new  trostees,  885 

of  trustees  under  S.  L.  A.,  822 
on  mortgage,  to  secure  future  adyances,  268 

to  building  society,  806 
on  memorandum  of  deposit  of  deeds,  232 
on  agreement  for  settlement  of  after-acquired  property,  468 

STANNARIES  ACT,  1887  (50  &  51  Viot.  o.  43). .418 

STATUTES  (a)  (am  Aoi  of  Pablzajcbnt)  . 
cited  or  referred  to — 
18  Edw.  I.  c.  1  (Quia  Emptores),  85 
27  Heu.  VUI.  o.  10  (Statute  of  Usee),  2,  8,  64,  78 
82Hen.  Vin.  o.  84..31,  33 
29  Gar.  11.  o.  8.    Sm  Frljjds, 
8W.  &M.  o.  14. .71 
4  &  6  Anne,  o.  16.. 2 
6  Anne,  c.  35..  10 
4Geo.  n.  c.  28..60 
8Geo.  n.  0.  6.. 10 
9  Geo.  n.  c.  6  (Lr.),  3 
20Geo.  n.  c.  42..811 

I  Geo.  in.  c.  3  (Ir.),  3 

14  Geo.  in.  c.  78.. 46,  876 

II  Goo.  IV.  &  1  WilL  IV.  0.  47.  .71 

0.65.. 67 
8  &  4  WBL  IV.  c.  27.. 207,  636 
c.  42.. 230 
c.  74  (Fines  and  Reooveries),  18, 19, 75, 181,  627,  665, 

667 
c.  104..  70 

(a)  In  the  oaae  of  tome  statutea  to  which  the  references  in  the  notee  to  thie  work 
are  extremely  frequent,  it  ia  oonaidered  nseleM  to  give  all  sach  ref ereooet.  Kotet 
which  explain  the  subject-matter  of  such  statutes  are  refecred  to  under  appropriate 
headings  in  this  index. 
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STATUTES— (^/tfiMMf. 

4  &  6  Will.  IV.  0.  92  (Ip.),  13,  14 

6&6Wm.  IV.o.  62..77 

6  &  7  Wm.  IV.  0.  32  (Building  Societies),  305,  307 

1  Viet.  0.  26  (Wms  Act),  50,  458,  564,  593,  608 

4&5  Viet.  0.21. .3 

5&6  Viot.  0.  82..3 

7&8Viot.  0.  76. .1 

8&9  Viet.  0.  2..3 

0. 106.  .1—17,  76,  177,  358 ;  App.  I.,  723 
0.119.. 25,  78 
ll&12Viot.  0.  9..3 
12&13Vict.  0.  106.a91 
13  &  14  Viet  0.  21.. 1 

0.60. .174 

0.  97  (Stamps),  8,  4,  232 
15&16Viot.  0.  51..21 

0.76.. 34 

0.86.. 47 
l7&18Viot.o.  36..316 

0.  113.. 586 
18  &  19  Vict.  0.  120.. 372 
19&20Viot.  0.97.. 230 

0.  120.. 394 
20  &  21  Vict.  0.  57  (Malins'  Act),  54 

0.77..  145 
21&22Viot.o.  72..664 

22  &  23  Viot.  0.  35  (Lord  St.  Leonards'  Act),  32,  34,  63,  131,  164, 

165,  376,  436,  450,  535,  625,  655 

23  &  24  Viot.  0.38.. 535 

0.  126.. 34,  377 

0.  145  (Lord  Oranwortli's  Act,  repealed},  42,  58,  78, 
448,  450,  579 

0.154.. 9 
27  Jk  28  Viet  o.  114  (Improyement  of  Land),  808,  817,  844 
28&29Vict.  0.  90..376 

29  &  30  Viot.  0.96.. 316 

30  &  31  Viet.  0.69.. 586 

0.  144  (Policies  of  Assoranoe  Aot,  1867),  65,  220,  486 
32&33Viot.  0.46.. 230 

0.  71  (Bankraptoy  Act,  1869),  17,  189,  490 
33  &  34  Vict.  0.  35  (Apportionment  Aot,  1870),  375,  497 

0.  93  (Married  Women's  Property  Act,  1870)^  171,  444 
35&36Viot.  0.58..  189 

0.  90.. 808 
36^\^ot.o.  12.. 710 
36  &  37  Vict.  0.  66  (Jnd.  Aot,  1873),  63,  145,  220,  335 
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BTATJJTES—eontimied. 

37  &  38  Vict  0.37.. 446 

0.  42  (Building  Sodetiee  Aot»  1874),  48,  304,  305,  307, 

308 
0.  60  (Hazried  Women's  Property  Act,  1874),  172 
0.54.. 390 

o.  67  (Real  Trapertj  Tninitation  Aofc,  1874),  230,  636 
o.  78  (Vendor  and  Porohaaer  Act,  1874),  20,  23,  49, 

79,   106,  116,  124,  144,  366,  460 ;  App.  IL, 

727 

38  Yiot.  c.  9  (Building  Societiee  Aot,  1876),  304 

88  &  39  Viot.  c.  87  (Land  Tranflfer  Aot,  1876),  79,  80—103  jMmm, 
729 
0.92..  362 

40  &  41  Viot.  0.  18  (Settled  Estates  Aot,  1877),  67,  394,  397,  406, 834 

0.  33  (Contingent  BemaindeES  Aot,  1877),   16 ;  App. 

nL,  781 
0.34.. 686 
o.  63  (Building  Sooieties),  304 

41  &  42  Viot.  0.  31  (Bills  of  Sale  Aot,  1878),  179,  316—332,  626 
43&44Tiot.o.47..390 

44  Viet.  0.  12.. 668 

44  &  45  Viot.  0.  41  (Gonyepuioing  and  Law  of  Property  Aot,  1881), 

16,  18 — 79,  and  ptutim  in  notes ;  App.  IV., 

732 

46  ft  46  Viot.  o.  38  (Settled  Land  Aot,  1882),  18,  67,  149,  150, 162, 

406,  axidpa$9im  in  notes ;  App.  YII.,  792 

o.  39  (Gonyeyanoing  Aot,  1882),  18,  36,  66,  66,  62,  67, 

76,  106,  641 ;  App.  V.,  780 
0.  43  (Bills  of  Sale  Aot,  1882),  316—332 
o.  76  (Married  Women's  Property  Aot,  1882),  63,  66, 
129,  172,  394,  444,  482,  492 ;  App.  XIL,  864 

46  &  47  Tixst.  0.  62  (Bankruptoy  Aot,  1883),  17,  187,  191,  490,  623 

0.  67  (Patents,  Designs,  and  Trademarks  Aot,  1883), 

220,  222 
0.  61  (Agrioultnral  Holdings  Aot,  1883),  862,  887, 398, 

406 

47  Vict.  0.  14  (Married  Women's  Properiy  Aot,  1884),  864 

47  &  48  Viot  0.  18  (Settled  Land  Aot,  1884)  162, 163,  406,  602;  App. 

Vm.,  841 
0.  41  (Building  Sooieties  Aot,  1884),  304 
0.64. .10,  11 

48  Viot,  0.4. .11 
48&49Viot  0.  26..11 

0.  63  (Patents,  Designs,  and  Tradrnnarkw  Aot,  1886), 

220 
0.72.. 862,  863 
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49  &  60  Yiot.  0.  27  (Guardianahi^  of  Infants  Act,  1886),  562 

0.  37  (Patents  Act,  1886),  220 

0.54.. 808 
50&5lViot.  0.26.. 371 

o.  30  (Settled  Land  Act,  1887),  844,  App.  IX. 

0.43.. 418 

0.  73  (Copyhold  Act,  1887),  49 
51  &  52  Tiob.  0.  20  (Glebe  Lands  Act,  1888),  797,  834 

0.  50  (Patents,  Designs,  and  Trademarks  Act,  1888), 
220,  222 

0.  59  (Trustee  Act,  1888),  69,  645 ;  App.  XIV.,  872  * 
62  &  53  Vict.  0.  30  (Board  of  Agriooltore  Act,  1889),  61 

0.  32  (Trust  Inyestment  Act,  1889),  875 

0.  86  (Settled  Land  Act,  1889),  152, 154 ;  App.  X.,  846 

0.  49  (Arbitration  Act,  1889),  370 

0.  63  (Interpretation  Act,  1889),  1 

53  &  64  Viot.  0.  53  (Bills  of  Sale  Act,  1890),  816 

0.  57  (Tenants  Compensation  Act,  1890),  371 

0.  69  (SettledLand  Act,  1890),  61, 152--154 ;  App.  XI., 

847 
0.  70  (Housing  of  the  Working  Classes  Act,  1890),  797, 

799,  853 
c.  71  (Bankruptcy  Act,  1890),  187 

54  Viot.  0.  8  (Tithe  Act,  1891),  872 

54  &  55  Yiot.  c.  35  (Bills  of  Sale  Act,  1891),  316 

0.  39  (Stamp  Act,  1891),  51,  105,  115,  232,  371 

c.  73  (Mortmain  and  Charitable  Uses  Act,  1891),  592 

55  &  56  Vict.  0.  13  (C.  &  L.  of  P.  Act,  1892),  16,  18,  34,  36,  36; 

App.  VI.,  789 
0.  31  (Small  Holdhigs  Act,  1892),  797,  799 
66  &  67  Viot.  c.  21  (Voluntary  Conyeyances  Act,  1893),  523 

c.  53  (Trustee  Act,  1893),  23,  51,  62,  69,  153,  460,  635, 

644,  645  ;  App.  XV.,  875 
o.  63  (Married  Women's  Property  Act,  1893),  65,  71 ; 
App.  XUI.,  854 
57  Viot.  c  10  (Trustee  Act,  1893,  Amendment  Act,  1894),  881,  898, 
899;  App.  XVI.,  906 

57  &  58  Vict.  0.  30  (finance  Act,  1894),  563,  568,  586,  810 

0.  46  (Copyhold  Act,  1894),  21,  n. 

0.  47  (Building  Societies  Act,  1894),  804 

58  &  59  Vict.  0.  25  (Mortgagees  Legal  Costs  Act,  1895),  237 

59  Vict.  0.  8  (Life  Assurance  Companies  (Payment  into  Court)  Act, 

1896),  898 
59  &  60  Vict.  c.  14  (Short  Titles  Act,  1896),  732 
c.  28  (Finance  Act,  1896),  571,  593 
c.  25  (Judicial  Trustees  Act,  1896),  881 
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60  &  61  Viot.  0.  65  (Land  Tranflfer  Act,  1897),  24,  61,  80—103,  586 

and  passim  in  notes ;  Part  1,  App.  907 

61  &  62  Viot.  0.  48  (Benefices  Act,  1898),  178 

63  &  64  Viot.  c.  50  (Agricultural  Holdings  Act,  1900),  387 
c.  62  (Colonial  Stock  Act,  1900),  875 

1  Edw.  Vn.  0.  18  (iPatents  Act,  1901),  220 

2  Edw.  VII.  c  7  (Finance  Act,  1902),  885 

c  34  (Patents  Act,  1902),  220 

STATUTORY  DECLARATIONS, 

•       Act,  1835  (5  &  6  Will.  IV.  o.  62),  77 ;  App.  772 
as  to  identify  of  paroelB,  715 
pedigree,  716 

STOCK, 

mortgages,  276 

belonging  to  married  woman,  445,  492 

SUB-DEMISE.    Set  Uitdbbusjlbb. 

SUB-MORTGAGE, 
fonn  of,  333—336 
covenants  in,  834 
notice  to  be  given  o^  337 
assignment  of  mortgage  debt  on,  64,  385 

SUCCESSION  DUTY, 

payable  by  pnrohaser  of  rereraion,  175 

on  smn  oovenanted  to  be  paid  to  trustees  of  settlement,  496,  497 
on  appointment  of  share  of  settled  fnnd  and  sorrender  of  life  interest, 
472 

SUPPLEMENTAL  DEED,  67,  654,  656 

SURETY, 

for  mortgagor,  coyenant  or  bond  by,  230 
discharge  of,  246 

SURRENDER, 

at  Common  Law,  how  made,  8 

by  deed,  when  necessary,  8 

of  reversion  on  lease,  15,  16 

of  copyholds,  made  out  of  Court,  173 


TAIL.    Sse  EeiATB. 

"  TAXES  AND  ASSESSMENTS,'' 
indade  what,  372 
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TENANT  FOR  LIFE, 

ooyenants  by,  for  title,  how  implied  under  C.  A.  1881 .  .28,  151 
liability  under,  how  limited,  134 
on  sale  under  power,  with  his  consent,  151 
in  mortgage  to  seonre  portion,  800 
redeeming  mortgages  or  charges  on  the  inheritance,  position  of,  61 
who  is,  under  S.  L.  A.  1882  (s.  2  (5),  (6) ),  794 
consent  of,  is  necessary  to  exercise  of  poteen  giyen  by  settlement,  150 
(S.  L.  A.  1882,  s.  56),  830;  (S.  L.  A.  1884,  s.  6),  842 
whether  necessary  to  execution  of  (ru9U,  502,  833,  836, 

842 
to  investments  (S.  L.  A.  1882,  s.  22),  810 
contract  by,  to  grant  lease,  effect  given  to,  after  his  death,  802 ;  «md 
M#848 
binds  the  land  (S.  L.  A.  1882,  s.  31),  153,  818 
sale  by,  porohase  of  lands  with  proceeds  of,  160  et  seq, 
conveyance  by,  under  S.  L.  A.  1882,  ss.  20,  55..  152,  805,  830;  for 

rentcharge,  61 
equitable,  powers  of ,  as  to  sale  and  leasing,  imder  S.  L.  A.  1882, 

1884.. 502 
notice  to  trustees  by,  of  intended  sale,  &c.,  158 ;  S.  L.  A.  1882,  s.  45 . . 

824 ;  S.  L.  A.  1884,  s.  5.  .841 ;  S.  L.  A.  1890,  s.  7.  .848 
powers  of,  under  S.  L.  A.  1882,  of  sale,  leasing,  dedicating,  &c.,  149, 
150,  152—154 
leasing,  under   Settled   Estates   Act,  not   affected    by 
S.  L.  A.  1882.. 894 
under  S.  L.  A.  1882.  .389,  394,  395,  406,  409 

are  cumulative,  149, 150, 389 
See  QsmjOixsTB. 
to  cut  and  sell  timber  (S.  L.  A.  1882,  s.  35),  508,  531 ;  App. 

820 
to  transfer  incumbrances,  on  sale  of  land,  s.  5,  App.  798 
to  raise  money  on  mortgage  for  discharge  of  inoun- 

brances,  850 
effect  of  bankmptcy,  828 

purchaser  from,  under  S.  L.  A.  1882,  protected,  s.  54. .  153 ;  App. 

830 
win  be  restrained  from  selling  where  no  tmstees  of  settlement,  824 ; 

or  where  price  g^rossly  inadequate,  830 
persons  who  have  powers  of  (S.  L.  A.  1882,  s.  58),  153,  154;   App. 

832 
infant,  married  woman,  or  lonatic,  powers  of  S.  L.  A.  1882,  how 

exercised  on  behalf  of,  ss.  59—62. .  153  ;  App.  834,  835 
is  a  trostee  as  to  powers  of  S.  L.  A.  1882  {tee  s.  53),  153 ;  App.  829 
may  refer  differences  to  Ck>urt,  S.  L.  A.  1882,  s.  44..  153;   App. 

824 
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TENANT  FOB  UFE-^tmtmml. 

of  raJ  ertate  settled  in  trust  for  sale  (S.  L.  A.  1882,  s.  63,  S.  L.  A. 

1884,  8.  7),  602;  App.  836,  842 
jnriadiotion  to  let  into  poaseeaion,  838 
AMdmBmrnxMEMT;  Tbubeem. 


TENANTS  IN  COMMON, 

and  joint  tenants,  conyejanoeB  and  coyenants  by,  134 — 136 

TENANTS  IN  TAIL, 

cross  remainders  among,  how  limited,  532 
in  remainder,  partial  disposition  by,  527 
And  $ee  Dibsntaildio  Absxtbavcs. 

"TENEMENT," 
what,  1 

<*  TENEMENTS  AND  HEBEDITAMENTS,'* 
what,  1 

TEBM, 

commencement  of  title  to,  20,  33,  727,  728 
extinguishment  of,  16 

to  secure  jointure,  or  other  rentohargee,  61,  628 
for  raising  money  whero  land  registered,  540 

And  84e  Aaa^awBaxT ;  Csbbbb.;  Ehlasoehkkt  ;  Lxasb. 

TIMBEB, 

mortgagee's  power  to  cat,  46 ;  0.  A.  1881,  s.  19  (1),  It.,  App.  751 
proceeds  of,<Lot  **  rents  and  profits,"  508 ;  capital  money,  807,  n.  {i) 
rights  of  tenant  for  life  as  to  (S.  L.  A.  1882,  s.  35),  508,  531 ;  App. 
820 

TITHE, 

commutation  rentoharge,  payment  of,  as  between  landktd  and 
tenant,  372 

extraordinary,  application  of  capital  money  under  S.  L.  A.  in  reduc- 
tion of,  808,  n.  {b) 

TITLE, 

prior,  inquiries  and  objections  as  to,  20 — ^23,  106 

to  enfranchisement,  20 
to  reversions,  freehold  and  leasehold,  proTisions  of  V.  &  P.  Act,  1874, 

and  0.  A.  1881,  as  to.    See  RKVZBSioir. 
expense  of  verifying,  thrown  on  purchaser  by  C.  A.  1881 .  .106 
c(HDmencement  of,  20,  33 ;  App.  727,  728 
covenants  for,  implied  by  C.  A.  1881 .  .27,  76.    Se^  Ootxmakb. 

TRANSFER  ACT  (7  &  8  Vict,  c  76),  1 
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TBANSFER  OF  INCUMBRANCES. 

on  settled  land,  on  sale  by  tenant  for  life  (S.  L.  A.  1882,  ss.  5,  20, 
24  ;  S.  L.  A.  1890,  s.  II),  153 ;  App.  798,  805,  811,  850 

TRANSFER  OF  MORTGAGE.    Sm  Mobioaob. 

TRUST, 

for  aocomulation,  during  minorities,  68,  448.    Set  AoouxuLAnoa; 

IkbvOBITZBS. 

Bale,  seourity  by  way  of,  288 

incidental  powers  supplied  by  Tmstee  Act,  1898,  s.  13.. 

503,  886 
settlement  by  way  of,  how  affected  by  S.  L.  Acts,  501, 502, 
836 
children  as  a  class,  by  will,  mode  of  framing,  564,  573,  593.   8$$ 

of  last  day  of  term,  in  mortgages  by  demise,  250 
of  Burplos  sale  moneys  of  mortgaged  property,  43,  259 
estates,  devolntion  of,  on  death  of  sole  tmstee,  to  personal  represen- 
tatlves,  49,  758 ;   not  affected  by  Land  Transfer  Act, 
1897.. 52 
derise  of  (except  as  to  copyholds),  now  inoperatiye  (C.  A. 

1881,  s.  30),  49,  50,  580 ;  App.  758 
Testing  of,  in  new  and  continuing  trustees  by  declaration. 
See  BKSLARinom. 
estates  held  by  married  women,  55 
funds.    See  iKVBsncBirts. 

practice  as  to  transfer  of,  646,  648,  650,  651 

TRUSTEES, 

appointment  of,  under  Trustee  Act,  1893.  .882  et  teq, 
bare,  who  are,  729 

to  preserre  contingent  remainders,  14 

« continuing,"  indude  retiring.  Trustee  Act,  1893,  s.  10  (4),  App. 
884 
Testing  trust  property  in.    See  Dbglabationb. 
ooTenants  by,  implied  in  couTeyance  by  direction  of  tenant  for  life 

(C.  A.  1881,  s.  7),  28 
enlargement  of  term  by,  and  couTeyance  of  the  fee  to  uses  of  settle- 
ment, 74,  668  et  teg, 
indemnity  to,  as  to  loans  on  leasehold  security,  &c.,  461,  879 
judicial,  902 

loans  by,  proTisions  of  Trustee  Act,  1893,  as  to,  880,  881 
new,  power  to  appoint,  statutory  (Tmstee  Act,  1893,  s.  10),  App.  882 

when  to  be  supplemented,  450 
in  case  of  trustee  remaining  abroad, 
882 
by  whom  exerciseable,  882 — 884 
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TRJJffrEE8—€<mtimsed, 

new,  appointment  of,  stamp  on,  885 

have  same  powers,  &o.,  as  original  tnutees  (Tnutee  Aot,  1893, 

8.  10  (3)),  App.  884 
transfer  to  and  Testing  in,  of  tmst  property.   8te  Dwnr.ABiTroar ; 

Tbuvt. 
appointment  of,  where  land  registered,  650 
transfer  of  mortgage  to,  339,  651 
payment  oat  of  Court  to  (S.  L.  Acts),  809,  n.  {e) 
powers  of,  statutory,  448,  450,  535,  536  (amd  m#  Tnutee  Aui,  1893, 
BB.lZetteg,,  App.  886).    8^0 Powsus. 
where  not  appUoaUe  to  entirety,  need  exten- 
sion, 536 
by  whom  exerciseable.    See  Powxbs. 
to  compound,  &o.  (Trustee  Act,  1893,  s.  21),  App.  890 
to  apply  trust  money  as  if  capital  money  under  S.  L.  A. 

1882.. 150 
for  sale,  of  settled  land,  effect  of  S.  L.  Acts,  501,  502 
And  see  IjKAB&f  Salb. 
protection  of,  adopting  provisions  of  C.  A.  1881  {eee  s.  66,  sub-a.  8 ; 
App.  771),  76 
as  to  acts  of  tenant  for  life,  &c.,  under  S.  L.  A.  1882 

(te  ss.  40—43 ;  App.  822,  828),  153 
not  enforcing  oovenants,  462,  496 

by  solicitor  or  banker  on  behalf  o^  69,  70 
receipts,  579 
retirement  of,  without  appointment  of  successor  (Trustee  Act,  1893, 

se.  11,  12),  App.  885,  886 
undertaking  for  safe  custody  of  deeds  by,  690 
sale  by,  contract  for,  where  no  power,  797,  n. 

depreciatory  conditions,  887 
separate  sets  of,  may  be  appointed  (Trustee  Act,  1893,  s.  10),  App. 

XV.,  883 
clauses  as  to,  formerly  used  in  settlements,  448,  460 ;  in  wiDb,  565, 

579,  581 
in  bankruptcy.    See  Banzbttftot. 

TRUSTEES  OF  SETTLEMENT  (under  S.  L.  Acts), 

who  are  (s.  2,  sub-s.  8,  and  s.  38  of  Act  of  1882 ;  s.  16  of  Act  of 

1890),  App.  795,  852 
Court  may  appoint  (s.  38),  821 
differences  between,  and  tenant  for  life,  may  be  refened  to  Gomt 

(8.  44),  824 
exercise  by,  of  powers  of  S.  L.  A.  1882,  on  behalf  of  infant  (ss.  59, 

60),  67,  163 ;  A^^.  834 
inyestment  and  application  by,  of  capital  money  arising  under  Act, 

164,  810 
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TRUSTEES  OF  SETTLEMENT— tfoiKimitfrf. 

notloe  to  (8.  46  of  Act  of  1882 ;  a.  6  of  Act  of  1884 ;  8.  7  of  Aot  of 

1890),  163 ;  App.  824,  841,  848 
number  of  (8.  39),  App.  822 

proteotion  of,  as  to  acts  of  tenaat  for  life  (as.  41,  42),  App.  823 
leoeipts  of  (s.  40),  822 
reiinbaraement  of  (s.  43),  App.  828 
solioitor  of,  notice  to  (8.  46),  824 

UNDERLEASE, 

ooyenants  in,  882,  383 

nnder  contraot  to  grant,  title  to  freehold  reversion  cannot  be  required 
(V.  &  P.  Aot,  1874, 8.  2),  20,  33 ;  App.  728 
oat  of  sub-term,  title  to  superior  term  can- 
not be  required  (0.  A.  1881, 8. 13, 8ub-8. 1), 
88;  App.  747 
under  oontraot  to  sell  and  assign,  purchaser  cannot  require  title  to 
leasehold  reversion  (C.  A.  1881,  s.  3,  sub-s.  1),  20,  33 ;  App.  734 
And  $9$  Rbvbbsion. 
rights  and  obligations  under,  where  lease  disclaimed,  16,  17 ;  where 
lease  forfeited  (0.  A.  1892,  8.  4),  App.  790 

UNDERTAKING, 

for  safe  custody  of  deeds,  31,  689 

by  mortgagor  on  sale,  140 
by  trustee  or  mortgagee,  31,  690 

And  JM  AOEIIOWLBDOICSNT. 

USES,  STATUTE  OP, 

vests  estate  without  entry,  273 

VENDOR, 

description  of,  112 

of  leaseholds,  what  covenants  entitled  to,  186,  190 
death  of,  after  contract,  power  of  his  personal  representatives  to 
convey,  23,  24 
And  tee  VBsroro. 

VENDOR  AND  PURCHASER  AOT,  1874.. 20,  23,  33,  49,  79,  144, 
366,  460  ;  App.  U.,  p.  727 
applications  under,  as  to  requisitions,  &c.,  to  Judge  in  Chambers,  730 
what  questions  can  be  decided  under,  ib. 

VESTING 

of  estates  created  under  powers  of  appointment,  within  what  time, 

446 
of  trust  estate  in  new  trustees  by  declaration,  663.    See  Deculbahon. 
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of  actual  estate  withoat  entry,  under  Statute  of  XJses,  278 
Older,  of  oopyholda  unBorrendered,  174,  247 

as  against  heir  or  devisee  of  deceased  vendor,  23 

VOLUNTARY, 

oonTejaDces,  oorenants  for  title  not  implied  by  0.  A.  1881.  .27, 527 
settlements,  yalidity  of,  523 ;  nnder  B.  A.  1883.  .623 
power  of  rerooation  in,  623 
registration  of,  526 
of  registered  land,  523 

not  within  compolsorjproTisions  of  Land  IVansfer  Act, 
1897.. 523 

WAIVER, 

of  breach  of  ooTonant  or  condition.    Ste  (kammoMB, 
of  frafeitiire,  436 


WIFE, 

oonyeTances  by,  oorenants  implied  in.    Sm  HxTSBin). 

to,  by  husband,  65 
of  Tender  of  equity  of  redemption,  dower,  146,  147 
legacy  to,  by  father,  458.    S$e  Hubbaio). 

after-acqnired  property  of,  covenant  to  settle,  444,  458,  462, 859, 860 
AndueArrKaL'A.OQjnxED  Pbofsbtt;  ICabbizd  Wokav;  Sbixi- 


WILLS, 

probate  of,  145 

form  of,  561,  562,  667 

revocation  daose  in,  562 

minority  daose  in,  57.    8e$  MnroxnT. 

WILLS  AOr  (1  Vict.  c.  26),  468,  664,  693 
'    prorision  as  to  children  predeceaamg  testator,  564,  666,  673,  693. 
8ei  Oim.DitHiff. 
as  to  devise  of  estate  tail,  694 

WORDS, 

**  assigns,"  in  lessee's  covenants,  375,  376 

"baretrustee,"  55,  729 

'*  bargain  and  sell,"  in  grant  of  freeholds  for  a  tenn  confer  an  actual 

estate  withoat  enrolment  or  entry,  273 
«  benefit,"  of  infant,  meaning  of,  59 
**  convey,"  4 
''defeasance,"  328,  330 
**  demise,"  or  "let,"  covenants  created  by,  11 
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WOBJyS—eonimued. 

«  England/'  in  Aote  of  Parliament,  811,  n.  {b) 

"  exdhange,"  6,  9 

"in  fee  simple,"  "in  tan,"  66, 582 

"gi^e»"  ui  feoffment,  10 

"grant,"  4,  10 

"giant)  bargain,  and  sell,"  implied  oorenants,  onder  (repealed) 

Yorkshire  Begistrj  Aots,  10,  11 
"lidrs,"  "heirs  of  the  bodj,"  in  limitations,  66 
"heirs,  execntors  and  administrators,"  in  coyenants,  70,  71,  376,  376 
"land,"  in  Act  of  Parliament,  1;  in  S.  L.  A.  1882.. 609,  796;  in 

Land  Transfer  Aot,  1897 .  .907 
"last  mil,"  662 
"let,"  11 

"mortgagor,"  in  0.  A.  1881.. 692 
"outgoings,"  872 

"rates,  taxes,  and  assessments,"  372 

"real  estate  "  in  devise,  609 ;  in  Land  Transfer  Act,  1897.  .907 
"rents  and  profits,"  508 
"  setUement "  in  Settled  Estates  Act,  C.  A.  1881,  and  S.  L.  A.  1882 . . 

57 
"tenantable  repair,"  373 
"tenements,"  1 

"without  haying  been  married,"  449,  489 
"without  anj deduction,"  229 

WOEKINa-CaCiASS  DWELLTNOS, 
sales  or  leases  for,  797,  799 


YEAR  TO  YEAB  TENANCY, 

agiioultuial,  how  determinable,  862 

YORKSHIRE  REGISTRY  AOTS, 

bargain  and  sale  under,  10, 11 ;  as  to  registration  under,  20,  93 
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ABSTRACT, 

deliyecy  of,  104 

AOCRUEB, 

oUnse  of,  in  will,  672,  578 

ACCUMULATION, 

olanae,  in  settlement,  448,  n.,  634,  6S6 ;  in  will,  666,  n.,  696 
power  of,  Btatatoiy,  extension  of,  to  entirety,  688,  n« 

deokration  as  to  application  of  aooonuilataons 
made  nnder,  616,  619,  620 
trust  for,  624,  696,  611,  n.,  619,  n. 
during  minorities,  to  be  capital,  480 

ACKNOWLEDGMENT  OP  RIGHT  TO  PRODUCTION  OF  DEEDS, 
182,  169,  196,  201,  441,  689 
on  conyeyanoe  hy  mortgagor  and  mortgagee,  189 
where  mortgage  debt  not  fully  paid  ofif,  140,  n. 
on  enfranohisement,  183 
by  sub-lessor,  883 
schedule  of  documents,  164 
And  96$  Tabli  ov  Cohtbrtb. 

ADMINISTRATION  ACHON, 
couTeyanoe  on  sale  in,  168 
redtal  of,  169 

ADVANCE, 

agreement  for  further,  redtal  of,  286,  308,  846 
to  legatee,  redtal  of,  608 

ADVANCEMENT  CLAUSE, 

in  settlement,  447,  468,  620,  667;  by  reference,  480;  inwi!!,  666, 

674,  689 
induding  grandchildren,  674,  588,  601 
in  fayour  of  sons  only,  689 

AFTER-ACQUIRED  PROPERTY, 

agreement  to  settle,  468 ;  redtal  of,  462 
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AGGBEGATE  SUM, 
mortgage  for,  243 

AGBEEMENT, 

for  building  leasee,  868 

not  to  operate  as  demise,  362 

for  exchange,  redtal  of,  442 

for  ooYenant,  redtal  of,  137,  n. 

to  grant  lease,  359,  361,  366,  422 

that  lease  shall  be  prepared  by  lessor's  solicitor,  360,  867,  368 

shall  contain  certain  coyenants,  360,  362 ;  and  proyiso  for 
re-entry,  360,  362 
that  lessee  shall  execute  oounterpart,  360,  367 

shall  hold  on  tenns  of  future  lease,  360 
shall  lay  out  streets,  363,  364 

not  cany  on  offenaiye  trades,  &c,,  364 
for  mortgage,  225 ;  by  deed,  228  ;  where  land  registered,  225 
for  sale,  104,  106,  112.     See  GoziTBAor ;  CoyEzriins,  and  Tablb  ov 

CjOVTBXITB, 

as  to  bidding  at  auction,  107,  n. 

price  and  mode  of  payment,  104,  106,  107»  n.,  109 

receipt  of  rents  and  discharge  of  outgoings,  105,  110 

requisitions  and  objections.  111 

delivery  of  deeds  to  one  purchaser,  on  sale  in  lots,  125 

oonmienoement  of  title,  108 ;  where  land  registered,  113 

fixtures,  timber,  &c.,  107 

prior  title,  114 

title  to  registered  land,  118 

purchaser  of  leasehold  in  oompulsozy  district  procuiing  himself 

to  be  registered,  114 
receipt  for  rent,  to  be  evidence,  115 
attested  copies,  115 

objections  in  respect  of  production,  116 
recitals,  &c.,  to  be  evidence,  116 
different  tenures,  titles,  and  quantities,  116 
covenants  for  title  on  sales  by  tenant  for  life,  mortgagee, 

trustee,  personal  representatives,  registered  proprietor,  or 

ohargee,  and  generally,  116,  117 
terms  of  tenancies,  117 
payments  by  purchaser  to  tenants,  117 
fire  insurance,  117,  118 
sale  of  business  as  a  going  concern,  118,  119 
oopyholds,  enfranchised,  title  to,  119 
procuring  licence  to  assign  lease,  120 
land  tax,  120 

apportionment  of  rent,  120, 121 
rentoharge,  to  be  charged  exdusiyely  on  one  lot,  120 

D. — C.P,  61 
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AGBEEMENT— -MM^mifML 

•8  to  one  leasehold  sold  in  lots,  121, 122 
fences  and  roads,  123 

houses  to  be  built,  cost  of,  123 ;  ose  of,  123 
fonn  of  oonyeyances,  123,  124 ;  whete  land  i^gistofed,  124 
custody  of  munimoits,  115,  124,  125 
costs  to  be  paid  by  purchasing  company,  126 
that  vendor  shall  retain  possession,  105,  110,  118 
execute  assurance,  104,  110 
make  statutory  declaration  (if  required),  109 
not  be  required  to  covenant  for  title,  116 ;  or  for 

safe  custody  of  documents,  116,  117 
not  be  responsible  for  deteiioratifm,  111 
retain  deeds  and  give  acknowledgment,  124 
may  annul  sale,  111 

shall  not  be  required  to  disohaige  registered  charge,  111 
that  purchaser  shall  pay  interest,  105, 110 

pay  deposit,  104,  107,  n. 
forfeit  deposit.  111 
send  objections  to  title,  111 
bear  expense  of  stamping,  115 

of  re-sale,  111 
admit  identity,  109 

not  object  as  to  non-registration,  116 ;  or  as  to 
covenants,  &c.,  for  production  or  custody  of 
documents,  115,  116 
take  such  title  as  vendor  has,  119 
assume  vendor's  title,  119 
obtain  sanction  of  Court,  125,  126 
procure  himself  to  be  registered  as  proprietor  of 
leasehold,  114 
that  enors  shall  not  annul  sale,  105,  109 

compensation  shall  be  settled  by  arbitration,  105 

differences  shall  be  referred  to  arbitration,  119 

no  compensation  shall  be  allowed,  109 

property  in  original  mortgage  shall  be  charged  with  further 

advance,  286 
provisions  in  original  mortgage  shall  extend  to  added  poliey, 
286,  287 
to  settle  after-acquired  property,  458 
for  delivery  of  deeds  in  certain  events,  691 
as  to  infaut  vendor's  share  of  purchase-money,  137 
as  to  surplus  proceeds  of  sale  by  mortgagee,  293 
for  access  by  several  mortgagees  to  deposited  deeds,  691 
S^CoixTRLcs;  Dbsds;  Lbjlsbb;  RiBnrrAT.i 

ALL  THE  ESTATE, 
dauae,  128,  n.  (e) 
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ANNEXED  DEED,  337,  341.    8e4  Suvclxuxhtal  Dbbd. 

ANNUTTT, 

appointment  in  trust  to  paj,  478,  479 
covenant  to  pay  to  trustees,  600,  601 
trusts  of,  601 

for  payment  of,  out  of  settled  funds,  497 
beqnest  of,  687,  692 
power  to  appropriate  a  sum  or  pnrohase  annuities  to  answer,  480, 

687,  n. 
direction  to  pnrohase  stock  to  answer,  689,  693 

APPOINTMENT.  6^  Tabli  or  CoNTEirrB  MiMi^  Oontetanob  ;  Sbttlb- 
iCENT  (pp.  471 — 481),  and  Afpointxbiitb  or  Tbxtbibbs  (pp.  644 
€t  teq.), 

of  settied  funds,  to  a  child,  472,  473,  476 

in  contemplation  of  marriage,  of  stock  subject  to  trusts  of  a  will,  472 

by  will  of  married  woman,  606 

by  way  of  lease,  412 

conveyance  by,  130,  133,  161,  181,  182,  662 ;  mortgage  by,  292 

of  executors  and  guardians,  662,  667,  608 

of  new  trustees,  power  of,  449,  460 

proviso  avoiding  an,  474 

recital  of,  477,  629 

power  to  revoke,  475,  481 

revocation  of,  478 

power  of,  in  setUement,  not  to  be  exeroiseable  after  determination  of 
appointor's  interest,  61p,  620 

APPORTIONMENT, 

of  rents  and  outgoings,  condition  as  to,  106, 110 
of  purchase-money,  203 

recital  of,  204 
of  blended  trust  funds,  powers  of,  460,  498 ;  in  will,  676,  677 
of  rent  of  furnished  house,  power  of,  600 
of  rent,  in  conveyance,  132 

APPROPRIATION, 

to  answer  annuity,  direction  as  to,  480,  687,  n.,  689,  693.    And  9$$ 

AmruiTT. 
of  specific  property  in  satisfaction  of  shares  of  residue,  power  to 

trustees  as  to,  603,  604,  n. 

ARBITRATION, 

provision  as  to,  to  settie  compensation,  106 

under  Arbitration  Act,  1889.  .119,  168 
in  agreement  for  lease,  370,  406 

61(2) 
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AETICLES  OP  PARTNERSHIP, 
pEOTisions  illy  676 — 688 

agreement  to  beoome  partneis,  term,  p.  676,  ol.  L,  iL ; 

p.  682,  d.  i. 
•8  to  the  bosineaB,  pp.  676,  677,  ol.  iii. — ^rii. 

the  smonnt  and  employment  of  capital,  p.  677, 

oL  yiii.,  ix.,  x. ;  p.  682,  d.  iiL 
dealingfs  between  partners  and  strangen,  pp.  677, 

678,  d.  xi.— xvL 
keeping  aoooonta,  pp.  678,  679,  oL  xrii.,  xviiL 
diTiaion  of  profits,  p.  679,  d.  xix. ;  p.  683,  oL  tiL 
drawings,  p.  679,  d.  xx. ;  p.  688,  d.  iy. 
winding  np  of  partnership  in  event  of  expiration 
of  partnership  or  death  of  one  partaier,  pp.  680, 
681,  d.  xd.,   xTJi.,    xxiii. ;    on   hreadi   of 
artides,  p.  687,  d.  xix. 
arbitration  dause,  p.  681,  d.  xxiy. 
oiBoes  to  be  hdd  in  tmst  for  firm,  p.  682,  d.  ii. 
shares  not  to  be  assigned  without  consent,  p.  683,  d.  y. 
as  to  deeping  partner,  p.  683,  d.  yi. 
retirement  of  a  partner,  p.  683,  oL  yiiL ;  expulsion  for  breadi  of 

artides,  p.  686,  oL  xvi.,  xyii. 
payment  out  of  share  of  deceased  partner,  p.  684,  d.  ix. ;  option  to 

purchase  expelled  partner's  share,  p.  686,  d.  xviL 
payment  of  annuity  to  retiring  partner  or  his  widow,  p.  684,  d.  x. 
share  of  retiring  partner  to  accrue  to  continuing  partners,  p.  685, 

d.  xi. 
retiring  partner  not  to  practise  within  specified  distance,  p.  685, 

d.  xii. 
as  to  giying  professional  advice  gratis,  p.  685  ;  d.  xiii. 
senior  partner  to  introduce  junior  to  patients,  p.  685,  cL  xiy. 
each  partner  to  provide  horses  and  carriages,  p.  686,  d.  xv. 
partner  remaining  abroad,  power  to  determine  partnership,  pp.  686, 
687,  d.  xvL,  xvii.,  xviii. 

ASSENT, 

of  personal  representatives  to  devise,  168,  n. 

ASSIGNMENT, 

of  bond  debts,  512 

chattels,  819,  491,  492,  626 
copyholds,  unsurrendered,  851 
farming  stodc,  share  of,  491,  492 

leaseholds,  or  term  of  years,  183,  186,  187,  196,  511,  654,  655 
part  of,  191 

where  land  registered,  183 
life  interest  or  income,  280 
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ASSIGNMENT— Am^inMA^. 
of  maohineiy,  179 

mortgage  debts,  336,  338,  340,  343,  346,  348,  464,  658 

patent,  220 ;  recital  of,  221 

policy  of  assurance,  219,  268,  280 

portion,  sum  raiseable  as,  495 

rerersionarj  interest  in  share  of  settled  funds,  283,  482,  483 

smn  of  cash  to  be  raised  out  of  assignor's  share  under  a  will,  517 

stock,  491 
recital  of,  bj  deed  of  eren  date,  511 
to  new  tmstees,  650,  654,  655,  658,  659. 

ASSIJBANGE.    See  Oontetanob. 

implied  covenant  for  further,  declaration  extending,  in  conyeyanoe  of 

base  fee,  180 ;  of  reg^tered  land,  142 
covenant  for,  by  tenant  for  life,  to  mortgagees,  703,  n, 
policy  of.    See  PoLtOT. 

ATTOENET,  POWERS  OF,  693  et  eeq.    See  Table  ov  OoiSTiDmi. 
in  mortgage,  for  assigning  reversion  on  term,  250,  307 
in  sub-mortgage,  for  recovering  mortgage  debt,  335 
in  conveyance  of  registered  land,  142 

ATTORNMENT  CLAUSE,  235,  n.,  311—313 

AVERAGE  CLAUSE, 

in  mining  lease,  426,  426,  n. 


BANE, 

mortgage  to,  to  secure  account  current,  263 

addition  to,  where  land  registered,  267,  n. 

BANKRUPTCY, 

interest  determinable  on,  466,  507,  594 
assignment  of  leaseholds  by  trustee  in,  187 

BARGAIN  AND  SALE, 
conveyance  by,  273 

BASE  FEE, 

conveyance  of,  180 

BEQUEST, 

of  annuity,  587,  592 

legacy,  pecuniary,  563,  568,  592  ;  with  interest,  585,  587,  588 
in  addition  to  a  sum  settled,  588 
to  servants,  568 
charitable,  592 
specific  furniture,  &c.,  563,  567»  581,  592 
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BEQUEST— «0M/i«iMMf. 

of  ohattdfl  as  lieirlooms,  621 

general,  of  personalty  in  tmsfc  for  sale  and  oonrenion,  563,  668,  600 

by  reference  to  trosts  of  proceeds  of  freeholds,  622 
of  leaseholds,  585,  599 ;  settlement  of,  by  reference  to  uses  ol  free- 
holds, 550;  in  will,  620 
to  trostees,  on  trosts  after  dedlaied,  688 

BILL  OF  SALE,  316 
statotoxy  form,  332 

BLENDED  TBTJST  FUNDS, 

power  to  apportion.    8^0  ArpoBxiomaora. 

BOND  OF  INDEMNITY,  635 
debts,  redtal  of,  512 

assignment  of,  ib, 

BUILDINa  LAND, 

agreement  for  leases  of,  363 
conveyance  of,  205 
lease  of,  412 

BUILDING  PLOT, 

conyeyance  of,  214 

BUILDINa  SOCIETY, 
mortgage  to,  304 

BUSINESS, 

power  to  trostees  of  will,  to  oonthiae,  596  ;  to  wind  np,  597,  598 
option  to  purchase,  597 


CAPITAL,  or  CORPUS,  of  setUed  property  :— 

trosts  of,  for  issoe,  as  parents,  or  survivor  shall  appoint  (penonalty), 
446,  670,  590  ;  (realty),  531 
and  in  default  for  children  equally,  447,  670,  690 

as  tenants  in 
common   in 
tail,  532 
issoe,  excluding  eldest  son,  499 
sons  equally,  689 

son,  or  his  issue,  olaiming  within  a  limited  period,  526 
children,  as  a  class,  564,  570,  595 

of  former  and  present  marriage,  493 
including   children   predeceasing   settlor  or 

testator,  524,  673,  593 
excluding  one  son,  693 
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CAPITAL,  or  OORPUS,  of  eettUd  j^TOiperty— continued, 
trusts  of,  for  ohildreii,  and  grandohndren,  683 

in  specified  pToportions,  624 

of  son  dying  in  testator's  life,  673 

named,  share  of  deceased  child  to  be  paid  to 

personal  representatives,  524 
predeceasing  testator,  shares  to  deyolve  on 
personal  representatives,  694 
grandchildren,  named,  and  personal  representatives  of 

deceased,  626 
appointees  generally,  and  in  default  of  appointment 

over,  449,  488,  491,  691 
settlor,  or  husband,  or  wife,  absolutely,  449,  466,  487, 

488,  491 
in  default  of  children  or  grandchildren  entitied  under 
preceding  trusts,  449,  486,  614,  666,  666, 
683,  690,  596 
for  husband,  487,  614  ;  his  next  of  kin,  ex- 
cluding wife,  491 
wife,  her  appointees  or  next  of  kin,  449, 
614,  616  ;  excluding  husband,  489 
partly  for  wife  and  partly  for  husband,  466, 

614,  616 
on  trusts  after-declared,  698,  694 

CESSER,  PROVISO  FOR, 
of  term,  299 

CHARGE, 

on  land,  pending  legal  mortgage,  228,  231 

CHARITABLE  PURPOSES, 

(church,  school,  playground,  hospital,  public  library,  &o.) ;  power  in 

settlement  to  convey  lands  for,  649,  n. 
legacies  for,  692 

CHILDREN, 

trusts  of  settled  property  for.    Sw  Capital. 

COMPOUND  INTEREST, 

provision  for,  in  mortgage,  283,  284 

CONDITION, 
of  a  bond,  636 
avoiding  a  surrender  of  copyholds,  247 

CONDITIONS  OF  SALE,  106,  107,  n.;  special,  113;  for  the  several 
provisions,  tee  Aqbbement. 
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CONSENT 

to  diaoluurge  of  trustee,  667 

to  barring  of  entafl,  666 

of  tenant  for  life,  to  sale,  160,  161 

hy  mortgagees  of  life  estate,  to  exercise  of  powers,  701 

to  investments  and  yariations  of  inyestments,  proviso  as  to,  618,  t6.,  n. 

CONSIDERATION,  STATEMENT  OF, 

pecuniary,  on  purchase,  128  ;  deposit  and  balance,  170;  and  geoeaJlj 

in  COHVETANOEB. 

paid  to  mortgagor  and  mortgagee,  139 

trustees  of  settlement,  161,  166,  167,  163 
trustees  in  bankruptcy,  190 
into  Court,  166,  n.,  170 
by  married  woman  out  of  separate  estate,  172 
on  a  mortgage,  233,  and  generally  in  MoBsaAOflB. 
rentoharge,  206 
rent  and  coyenants,  416,  423 
out  of  monies  on  joint  account,  239,  273 
marriage,  446,  462,  and  in  Sbxtlemsntb. 
sum  due,  244,  268 
further  advance,  346 
natural  affection,  623 

CONSOLIDATION, 

declaration  preserving  right  of,  236,  n.,  240,  n. 

CONTINaENT  ESTATE,  conveyance  of,  176 ;  m  HABSHSfUX. 

CONTINUANCE  OF  LOAN, 
proviso  for,  263 

CONTRACT  FOR  SALE,  106  et  $eq.    Sae  Aoubskkst  ;  CoHDmoBS. 
recital  of,  fee  simple,  136,  138,  638 ;  in  contemporaneous  conveyance 
of  registered  land,  141 
equity  of  redemption,  148 
life  estate,  176 
base  fee,  180 

contingent  reversion  in  copyholds,  177 
leaseholds,  184,  190 

part  of,  192 
freeholds,  copyholds,  and  leaseholds,  203,  204 
by  mortgagee  under  power,  143 

executors  of,  146,  146 
by  donees  of  power  in  settlement,  160,  161 
by  trustees,  with  consent  of  tenant  for  life,  162 
by  trustee  in  bankruptcy,  190 
by  tenant  for  life,  under  S.  L.  A.  1882. .  166 
on  a  sub-sale,  138 
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CONTRIBUTOBT  MORTGAGE, 
power  to  inyest  on,  461 
dedaration  of  trost  of,  698 
memorandiiin  of  ownerahip  of,  700,  n. 

OONVEYANCE,  127  et  $eq.    Sae  Table  of  ConrEiins. 
by  bargain  and  sale,  273 

joint  tenants,  134,  136,  n. 
to  uses  of  a  settlement,  160 ;  npon  trusts  of  a  personalty  settlement, 

163,  n. 
of  enlarged  term,  to  uses  of  will,  674,  675 
of  real  estate  to  new  trustees,  650 

by  personal  representatiyes  under  Land  Transfer  Act, 
1897..  165,  167 
of  registered  land  not  intended  for  registration,  141 
And  iee  Riwital. 

00-PARCENERS, 
oonyeyance  by,  134 

COPYHOLDS, 

conditional  surrender  of,  247 
oonyeyance  of  contingent  estate  in,  176 
ooyenant  to  surrender,  to  purchaser,  173,  202,  204 
to  mortgagee,  246,  255,  261 
to  building  socieiy,  307 
to  use  of  trustees,  538,  539 
enfranchisement  of,  181 
trust  of,  until  surrender,  808 
assignment  of  unsurrendered,  351 
mortgage  of,  246 

recital  of,  350 
deyise  of,  in  trust  for  sale,  576,  n. ;  on  trusts  corresponding  with 

strict  settlement  of  freeholds,  620 
held  in  trust  or  on  mortgage,  deyise  of,  580,  581,  nn. 
settlement  of,  530 ;  by  reference  to  uses  of  freeholds,  538,  589 
recital  of,  666 
And  96$  "PABoma ;  Subbbrbib. 

CORPUS.    SeeCAHTAJL. 

COURT.    See  Osdbb  of  Codbt. 

COVENANTS, 

for  title  and  further  assurance,  by  tenant  for  life,  proyiso  restricting 

liabiUty,  151 
declaration  extending,  in  oonyeyance  of  base  fee,  180 
for  title  in  oonyeyance  to  sub-purchaser,  138 
by  joint  tenants,  186,  n. 
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OOYBNXSTQ— continued. 

with  persons  jointlj,  239 
joint  and  several,  137,  n.,  263,  265,  407 
on  sale  in  oonsideration  of  zentdharge,  206  et  9dq, 
on  sale  of  building  plot,  214 — 217 
in  leases.    8ee  Ijeaba, 

against  inonmbranoes,  on  snir^ider  of  jointure  term,  626 
for  payment,  of  principal  or  gross  sum,  229 ;  to  trustees,  490,  495, 
496,  n. 
to  two  or  more  jointly,  239 

principal  sum  and  interest,  229,  238,  234,  270 

interest,  229,  234,  270,  299 

compound  interest,  283 

baluioe  of  account,  263 

mortgage  debt,  and  to  indemnify  yendor,  147 

subscriptions  and  obserranoe  of  rules  of  Building 
Sooieiy,  305 

future  adTances,  270 

premiums  on  policy,  219,  271,  274 

rent  and  performance  of  lessee's  ooveDants  in  Ccui- 
yxTANCEB,  185,  187,  231.    See  Lbabb. 

rent,  apportioned  part  of,  192 — 194 

rentcharge,  207,  213 

snooession  and  other  duties,  175,  n. 

annuity  to  trustees  of  settlement,  500,  601 
to  make  legal  mortgage,  230 
that  premises  shall  be  a  security,  till  legal  mortgage,  231 

for  further  adyanoee,  303 
that  mortgage  shall  oontain  usual  dauses,  231 
that  infant  shall  execute  deed  at  twenty-one,  137,  n. 
for  insurance  and  production  of  the  policy,  in  respect  of  buildings  to 
be  erected,  208 ;  in  mortgages,  251,  254,  265  ;  by  lessee,  376,  385, 
392,  396,  401,  408,  413,  416  ;  by  lessor,  380,  411 
to  expend  insurance  monies,  251,  264,  326 
to  repair  and  insure,  208,  261,  265 
to  build  houses,  farm  buildings,  208,  363,  392,  416 
to  contribute  to  maintenance  of  roads  and  sewers,  209 
not  to  alter  buildings,  209 

not  to  commit  nuisance,  or  use  for  trades,  &o.,  209,  217,  218 
not  to  remoTe  furniture,  325 
not  to  yitiate  policy,  219,  270,  274 
to  keep  policy  on  foot,  270,  274,  484 
to  permit  mortgagee  to  enter  and  repair,  251,  266 
to  indemnify  against  annuity  and  legacy,  640 
trustees  not  to  be  bound  to  enforce,  462,  485,  496 
by  mortgagor,  against  registration,  234 

And eeeOovTBiOLDB ;  Deeds ;  Lettebs  Patent ;  Pouor;  Vuuwao. 
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CROSS  REMAINDERS, 
in  tail,  limitation  of,  532 

CUSTOMS  AND  INLAND  REVENUE  ACT,  1888  (s.  21), 
olause  to  ayoid  operation  of,  569,  n. 


DAUGHTER, 

munanied,  settlement  hj  will  of  sum  bequeathed  to,  590,  591 

DEATH  DUTIES, 

general  direction  for  payment  of,  in  will,  568,  n. 

DEBTS, 

exoneration  of  real  estate  from  mortgage,  600 

DECLARATION, 

eTolnding  statutory  power  to  demise  as  seourity  for  rentoharge,  207,  n. 
statutory  leasing  power  in  mortgage,  234,  240 
liability  of  trustees  for  mortgage  money,  300 

not  applying  for  entry  of  restrictions 
or  inhibitions  as  regards  regis- 
tered land,  539,  540 
not  applying  for  registration  of 
successor  on  death  of  tenant  for 
life  of  registered  land,  540 
extending  liability  under  ooYenant  for  further  assurance,  180 

powers  of  sale  of  tenant  for  life  and  of  trustees  under 

S.  L.  A.  1882.. 548,  n. 
statutory  powers  of  trustees  during  minorities,  533,  n. 
rendering  ayaUable  the  statutory  powers  of  management,  547,  568, 

619 
constituting  trustees  for  purposes  of  S.  L.  Acts,  524,  547,  602,  615, 

620 
as  to  continuance  of  powers  and  trusts  after  appropriation  and  allot- 
ment, 604,  605,  n. 
as  to  surplus  proceeds  of  sale  in  a  mortgage,  298 
as  to  costs  of  mortgagees,  281 
•8  to  notices  and  consents,  421 

as  to  accumulations,  on  death  of  infant.    See  AooDinTLATiov. 
as  to  income  of  unconverted  estate,  575 
of  trust,  as  to  inyestments  as  indemnity  fund,  639 
statutory,  as  to  identity  and  possession  of  parcels,  715 

pedigree,  716 
Testing  trust  property  in  new  and  continuing  trustees,  652,  653, 
665,  n.,  657 

And  see  CosBOLKDAnov ;  Ooyexajspsb;  Enlajioeiceitt ;  Tsnsv; 
Tedbibb;  Mobiqaoeb. 
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DEEDS, 

poll,  471,  472,  474,  476,  641,  642 ;  ledtal  of,  477 
ptodaotion  of,  aoknowledgine&t  of  right  to,  182,  189,  159,  163,  201, 
441 
8e$  AonrowT.WDftwiniT. 
safe  onstodj  of,  undertakhig  for,  182,  189,  159,  441 
deposit  of,  redted,  690 

hj  wmj  of  mortgage,  282 
deposited,  agreement  for  aooees  to,  hy  seTeral  mortgagees,  691 

agreement  for  deHirery  up  of,  691,  692 
enlargement,  668  H  m^. 
relating  to  other  estates,  recital  as  to,  689,  691 
annexed  or  supplemental,  157,  887,  841,  654,  656 
And  9te  AssMKMEXT ;  EtkbtDaks. 

DEMISE, 

Ij  way  of  mortgage,  249,  258,  260 

And  •ee  Lbasbb  and  HoBTOiaHB  in  Table  of  Cohtrhtb. 

DEPOSIT, 

on  sales,  agreement  as  to,  104,  109,  111.    See  AoiaimjuiT. 
redtal  of  payment  of,  170 

DESOEIPTION, 

of  Tarious  deeds,  842,  n. 

DEVISE, 

genecal,  of  real  estate  in  trost  for  sale,  563,  568 

freeholds  in  strict  settlement,  subject  to  rentcharge,  617 
oqpyholds,  576,  n.,  620 ;  held  in  trust  or  on  mortgage, 
580,  n. 
reeidnary,  586 

specific,  subject  to  mortgage,  585,  586 
in  strict  settlement,  609,  617 

to  daughters  (including  daughters  predeceasing  testator)  as  tenants 
in  oommon  in  tail,  "with  cross  remainders,  618 

DEVOLUTION  OP  POWERS 

of  trustees,  dedaration  as  to,  in  settlement,  468 ;  in  will,  567 

DIRECTION, 

to  sell  stock  and  apply  proceeds,  638 

DISCLADCEES,  641,  642 

DISCRETIONART  TRUST, 

for  husband  after  bankruptcy,  ftc.,  507,  508 
son,  wife  and  children,  595 

DISENTAIUNO  DEEDS;  «m  Tablb of  ConxmB  (pp.  660  «<  m^.)- 
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DISPOSITION 

in  default  of  ohildzen,  &o.    See  Oasital. 

DISTRESS,  POWER  OF,  422,  426,  434 

grant  of,  on  assignment  of  part  of  leaaeholds, 

193,  194,  196,  n. 

DOWER, 

release  of,  by  vendor's  wife,  128,  n.  {e) 

DUTIES, 

corenant  to  pay,  175 

EASEMENT, 

grant  of,  166,  415 

ENFRANCHISEMENT, 

of  oopyholds,  181 

ENLAROEMENT  DEEDS;  jm Tiblb ov CoimnnB  (pp.  668^«»^.]- 

ENTRY.    See  Powxb. 

EQUITABLE  MORTGAGE,  225 
b7  deed,  228 

memorandnm  aooompanying  deposit  of  deeds,  232 ;  of  land  certifi- 
cate, ib, 

EQurrr  of  redemption, 

conyeTanoe  of,  146 ;  by  mortgagor  to  mortgagee,  148 
derise  of,  585,  586 
mortgage  of,  243,  288 

ESTATE  CLAUSE,  128,  n.  {e) 

estate  duty, 

appointment  of  funds  without  deduction  in  respect  of,  474, 607 ;  sub* 

ject  to  deduction  in  respect  of,  475,  n. 
recital  of  payment  of,  630 

declaration  shall  be  paid  as  part  of  testamentary  expenses,  568,  n. 
devise,  subject  to,  586 

estates  tail, 

proviso  in  will,  cutting  down,  610,  n. 
cross  remainders,  532 

EVEN  DATE, 

reference  to  deed  of,  464,  503 

recital  of  deed  of,  506,  511,  638,  689,  690,  691 

EXCEPTIONS, 

in  conveyance,  mines,  ftc.,  157 
in  lease,  wateroonrse,  374 
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EXGEFTIOKS— eoR^tfttMf. 

in  leAse,  timber,  387,  389,  395,  397 

mines  and  minerali,  389,  895,  397i  419 

game,  390 

right  of  way  and  wateroonzBe,  415 

EXOHANGE,  442 

power  to,  537|  615,  n. 

EXECUTORS,  APPOINTMENT  OP,  562,  567,  608 

EXONERATION 

from  mortgage  debts,  of  real  estate,  600 ;  of  personal  estate,  585 

FURNITURE, 

*  bequest  of,  563,  567,  581,  585,  621 ;  provision  for  inventoiy  to  be 
taken,  582,  621 
settled,  trusts  for  enjoyment  of,  492,  526,  581 
lease  of,  with  house,  384 
bequest  of,  as  heirlooms,  621 

FURTHER  ASSURANCE, 

oovenant  by  tenant  for  life,  as  to,  703,  n. 

extension  of  ooTenant  for,  in  oonyeyanoe  of  registered  land,  142;  and 
appointment  of  purchaser  as  attorney  to  ezecate,  id. 

And  tee  Absubavob. 

FURTHER  CHARGE, 

on  life  interest  and  policy,  285 

FUTURE  ADVANCES, 
mortgage  securing,  268 
where  land  registered,  267»  n. 

GAME, 

reservation  of,  in  lease,  390,  398 

GRANT.    8e$  Contetanoes  in  Tablb  of  Contsstb, 
to  uses  of  settlement,  163 ;  of  will,  674,  675 

GUARDIANS, 

appointment  of,  562,  567,  591 
disclaimer  by,  642 

HABENDUM, 

discharged  from  estate  tail,  180 

equity  of  redemption,  146,  149,  346,  349 
mortgage  debt,  139,  356,  857 
registered  charge,  142 
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HABENDUM— «m<tnti«f. 

subject  to  mortgage,  or  prior  ohargeB,  147»  244 
a  lease,  131,  132 

equity  of  redemption,  385,  340,  844,  465,  651,  669 
life  estate,  174,  180 

and  contingency,  177,  178,  277 
rent  reserved  by  lease,  &o.,  185,  187, 190 

apportioned  rent,  192 
rentcbarge,  206,  213 
prior  charges,  uses,  or  estates,  244,  288 
pnr  aatrevie,  176 

for  term  less  one  day,  249,  250,  252,  258 
from  year  to  year,  362,  372  ;  (farm),  398 
for  term  detenninable  on  life,  273 
to  tenants  in  common,  179 
to  uses  after  declared,  440 
by  way  of  exchange,  443 
to  nses  of  settlement,  163 
upon  trusts  of  personalty  settlement,  163,  n. 
upon  trust  for  sale,  503,  510 

And  see  LaaTAnon',  and  for  ordinary  formi  in  Conveyances^  Mori" 
gages,    Transfers,    Leases,    ^e,,    see   thereunder   in  Tablb  OF 

GONTENTB. 

HEIRLOOMS, 

bequest  of  chattels  as,  621 

HOTCHPOT  CLAUSE,  447,  455,  570,  571  (as  to  two  funds),  520,  545 

HOUSE, 

coyenant  to  build,  208,  392 

settled,  proviso  for  use  of,  as  residence,  515 

power  to  trustees  to  purchase,  for  residence,  456,  n. 

leasehold,  bequest  of,  585 ;  in  trust  for  wife  during  widowhood,  599 

iDENTrrr, 

of  parcels,  purchaser  to  admit,  109 
statutory  declaration  as  to,  715 

IMPROVEMENTS, 

power  to  trustees  to  apply  income  or  capital  for,  575 
compensation  for,  under  Agricultural  Holdings  Act,  404,  405 
scheme  for,  under  S.  L.  Act,  1882.  .704 

mCLOSURE, 

award,  redtal  of  allotment  under,  662 

INCOME, 

trusts  of,  for  wife  for  life,  454,  467,  486,  507,  514,  564 
for  husband  for  life,  446,  454,  498,  518,  519 
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JNOOUR-cotUiHMfd. 

trusts  of,  for  snrriTor  for  life,  498,  499 

as  to  part  for  wife  and  part  for  husband,  490,  497,  498 

for  one  during  his  or  her  life,  454,  513,  514 

for  nnmarried  daughter,  for  life,  590 

for  widow,  till  seoond  marriage,  519,  570,  600,  601 

for  life,  separate  nse,  on  re-maniage,  582,  583 
for  husband,  till   bankmptoj,  Ac,  466,   507;    till  ze- 

mairiage,  519 
for  son,  tiU  bankruptoj,  &o.,  594 
not  to  be  treated  as  capital,  566,  576,  602 
.And  9$e  MmnnDf jjiOB ;  Minobixiul 

INCUMBRANCES, 

discharge  of,  power  to  applj  porohase-monies  d  settled  estates  in, 

616,  n. 
covenant  against,  in  surrender  of  jointure  term,  626 

INDEMNriT, 

bond,  to  purchaser,  against  daims,  635 

against  annuity  and  legacy,  637 
of  mortgagees,  234,  240,  267,  530 
against  prior  charges,  provision  in  mortgage  as  to,  245 
of  trustees,  451,  n. ;   statutory,  addition  to,  in  settlement,  460 ;  in 
will,  578 
not  enforcing  ooyenant,  462,  485,  487,  496 
in  respect  of  settled  chattels,  582,  622 
registered  land,  540 

carrying  on  testator's  business,  596,  597 
INDORSED  DEEDS, 

transfer  of  mortgage,  339,  347 

INFANT, 

zeoeipt  d,  to  be  a  discharge,  574 

Tender,  covenant  by  co-vendors  as  to  execution  of  deed  by,  at 
twenty-one,  137,  n. 

INSTALMENTS, 

proviso  for  payment  off  of  mortgage  by,  256 

INSURANCE, 

fire,  covenants  for,  in  mortgages,  251,  254,  265 ;  in  leases,  by  lessee, 

876,  385,  392,  396 ;  by  lessor,  380,  411 
fire,  provision  as  to,  in  conditions  of  sale,  117 
covenants  as  to,  208.    See  Covenaxts. 
life.    See  "Poxjoy  of  Asbubaitgb. 

INTEREST, 

proviso  for  reduction  of,  252,  253 

compound  or  capitalised,  covenant  by  mortgagor  for,  283 
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INTERPRETATION    CLAUSE,    228,    240,    313,    379,    433;    "the 
trustees,"  606,  624 

INVENTORY, 

direction  to  take,  682,  621 

INVESTMENT, 

trust  for,  restricted,  463,  n.,  669  ;  extensiTe,  462,  n.,  464 

by  reference  to  securities  anthorised  by  Statute  or  Order  of 

Court,     446,     446, 
613,  663 
by  S.L.  A.,  1882..  634, 
636,  638 
by  reference,  to  prenous  trust,  492,  493,  694 ;  to  subse- 
quent power,  600 
in  public  stocks  or  funds  only,  624 
prohibiting  securities  to  bearer,  463,  n. 

securities   authorised   only   by  Trustee   Act, 
1893.. 636,  n. 
in  real  estate,  616,  616,  n.,  623 
power  of,  general,  603 

in  purchase  of  land,  466 ;  house,  466,  n. 
on  contributory  mortgage,  461 
unauthorised,  recital  of,  628,  629 ;  declaration  as  to  income  of,  675, 

676 
of  trust  funds,  recital  of  state  of,  279,  282 

ISSUE, 

trusts  of  settled  property  for.    See  Capital. 
power  to  appoint  to,  446 
birth  of,  redted,  628 


JOINT  ACCOUNT, 

reference  to,  239,  243,  339,  343 

JOINT  TENANTS, 

proviso  limiting  liability  of,  under  covenants,  136,  n. 
conveyance  by,  134 

JOINTURE, 

limitation  of  rentcharge  by  way  of,  628,  641,  653,  654 
power  to  make,  667,  668,  612,  613 
recital  of  creation  of,  624,  626 
release  of,  as  to  part  of  lands  charged,  624 
power  to  jointure,  626 

LAND  CERTIBTOATE, 

memorandum  of  deposit  of,  by  way  of  mortgage,  232 

D.— C.P.  62 
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LEASE,  asffigmnent  of.    See  AaaixaaaDXT. 

power  to,  statutory,  of  mortgagor  in  possession,  modified,  231,  235, 
240 
in  mortgage,  308 
in  settlements,  503,   536;  by  referenoe  to  S.  L.  Acts, 

504,  n.,  537,  n. 
in  wills,  575,  615,  n. 
house  and  f  amitnre,  600 
of  tenant  for  life  or  Irusteee  nnder  S.  L.  Acts  extended, 

548,  n. 
lessee  to  determine,  386 ;  notice  by  lessee  to  det^mine,  718 
reoital  of,  183,  382,  437,  509 
referenoe  to,  in  panjels,  24d,  252 

LEASES,  358  et  aeq.    See  Table  or  Ck>KTEZfTB. 
agreements  or  ooyenants  in,  bt  thb  Lmbkh, 

that  a  lease  shall  oontain  certain  danses,  359,  360,  362 

to  deliver  counterpart,  360,  367 

to  pay  rent  and  taxes,  375,  376,  391,  396,  400,  407,  413,  420, 428 

to  keep  in  repair  or  good  condition,  377,  380,  391,  392,  396,  400, 

407,  413,  429 
to  repair  road  and  sewer,  416,  429 
to  fence  off,  429 

not  to  make  alteration  or  additions,  377*  385,  417 
to  paint,  &o.,  384,  416 
to  repair  on  notice,  385,  408 

to  permit  lessor  to  enter,  373,  377,  385,  888,  402,  408,  430 
to  deliver  up  premises,  373,  377,  386,  388,  393 

with  additions,  386,  393,  396,  403,  417,  430 
to  insure,  376,  385,  392,  396,  401,  408,  416 
to  cultivate,  388,  392,  396,  401 
to  preserve  game  and  fish,  402 
to  permit  lessor  to  sue  trespassers,  402 
to  leave  hay  and  manure,  &o.,  403 
to  deliver  up  machinery  at  valuation,  421 
to  keep  acooimts,  421,  429 
to  make  compensation  for  damage,  421 
to  work  mines,  419,  428 
to  use  premises  as  dwelling-house  only,  377 

as  public-house  only,  410 
to  buy  liquor  of  particular  firm,  410,  n. 
(by  underlessee),  to  perform  covenants  in  sux>erior  lease,  383 
to  preserve  and  not  remove  furniture,  385 
to  expend  money  in  building  or  draining,  363,  392 
to  build  houses,  208,  363,  413,  416 
to  keep  live  stock  of  specified  value,  392 
to  permit  reversioner  or  incoming  tenant  to  enter  and  oulti?ate, 
393,  403 
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agreements  or  coTenants  in,  bt  the  LsfiSBS — eontinwd, 
not  to  assign,  377,  403,  410,  417,  421 
not  to  oarry  on  trades,  377>  410,  414,  417 
not  to  remoTe  hay,  nor  break  np  pasture,  nor  out  timber,  888, 

396,  403 
not  to  remoye  buildings,  431 

BT  THB  LbSSOB, 

for  qniet  enjoyment,  373,  878,  393,  404,  408,  418,  432 

to  pay  ground  rent,  383 :  land  tax,  880,  393,  394 ;  tithe  rent- 

oharge,  404 
to  repair  exterior,  380 

to  provide  timber,  keep  walls,  &c.,  in  repair,  404 
to  execute  a  lease,  369,  361,  366,  422 
to  insure  and  keep  insured,  380,  411 
to  renew  lease,  411 
that  lessee  shall  have  option  to  purchase  freehold,  379,  n. 

to  determine  lease,  386 
(by  sub-lessor) ,  acknowledgment  of  right  to  production  of  superior 
lease,  383 

And  see  Aobexxemt  ;  Exoeftioks  ;  Pboyiso  fob  RE-BirrBT ; 
Bbbebyatiok. 

LEASEHOLDS.    SeeAaBasmtxsrs;  Beqxtest;  Sale. 

settlement  of,  entrusts  corresponding  with  uses  of  freeholds,  547 — 
550;  in  wiU,  620,  621 

LEGACT, 

redtal  of,  608 

rerooation  of,  by  oodidl,  609 

clause  as  to  payment  of,  to  avoid  Customs  and  Inland  Revenue  Act, 
1888.. 569,  n. 

And  tee  Bbqitest. 

LETTERS  PATENT, 
recital  of  grant  of,  221 

assignment  of,  221 
assignment  of,  221 
covenant  for  validity  of,  222 

to  make  over  future  inventions,  222,  n. 

LICENCE, 

to  assign,  436 

LIFE  ESTATE  OR  INTEREST, 

conveyance  of,  176  ;  by  way  of  mortgage,  273,  280 

limitation  of,  524,  531,  b^,  554 

until  bankruptcy,  &c.,  607  ;  till  re-marriage,  519 

surrender  of  appointor's  life  interest  in  settled  funds,  471,  n. ;  631 

power  to  wife  to  appoint  life  interest  to  husband,  572 

62(2) 
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LIMITATION, 

in  fee,  128,  129.    And  $ee  Gohtxtabubs  mi  Tablb  of  Cknmnns. 

to  uses  to  bar  dower,  138 

to  uses  of  a  settlement,  163 

npon  trusts  of  personalty  settlement,  163,  n. 

in  strict  settlement,  630,  641,  661 ;  hj  will,  609,  617 

to  married  woman,  172 

discharged  from  a  mortgage,  139,  366,  366 

equity  of  redemption,  144,  146,  346,  349 
an  estate  tail,  180 
subject  to  a  mortgage,  147 

equity  of  redemption,  336,  339,  840»  344,  466, 

669 
prior  life  estate,  174,  177,  180,  662 
contingency,  177,  178,  277 
of  Ufe  esUte,  624,  631,  641,  664 
of  tenn  determinable  on  life,  273 
of  estate /)t«r  autre  viey  176 

of  a  rentoharge,  206.  628,  641,  663,  664  ;  by  will,  617 
of  a  base  fee,  180 

of  cross  remainders  in  tail,  632,  632,  n.,  618 
of  a  term  to  trustees,  629,  642,  666 
to  tenants  in  common,  in  fee,  179 ;  in  tail,  632,  618 
of  a  remainder  in  fee,  632,  642,  666,  618 
And  tee  AjETonxTMBXtr ;  Habendxtx. 
LOAN, 

proviso  for  continuance  of,  263 

MAINTENANCE, 

clause,  in  settlement,  448,  n.,  646 ;  in  will,  665,  n. 
And  see  MnroBrriBS ;  Power. 

MANAGEMENT,  POWERS  OF,  632,  633,  602.    See  MnroBiTiEB. 
And  tee  Powebs  op  Attosnst,  pp.  693  et  teq, 

MANSION  HOUSE, 

sale  of,  under  S.  L.  A.  1890,  recital  of  consent  of  trustees,  165,  n. 
extension  of  powers  of  S.  L.  Acts  as  to  sale  or  lease  of,  648,  n. 

MARGINAL  NOTES, 

clause  providing  that  they  shall  not  affect  construction,  433 

MARRIAGE, 

recital  of.    See  REcmzfi. 

MARRIED  WOMAN, 

conveyance  by,  129 ;  to,  171 
will  of,  in  exercise  of  power,  605 
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MEMORANDUM, 

of  equitable  mortgage,  232 

MERGER, 

of  term,  438 

MINES  AND  MINERALS, 

express  conyejaiioe  of,  128,  n.,  131,  182  ;  in  enlargement  deed,  668, 

670,  671,  675 
exception  of,  in  lease,  389,  395,  397,  419 
in  conveyanoe,  157 

MTNORITIES, 

declaration  as  to  management,  &o.,  hj  trustees  during,  532 — 585, 
602,  611,  n.,  618,  n. 
by  reference  to  0.  A.  1881.. 547,  558,  614,  615, 
619,  620 
extending  statutory  powers  to  entirety,  533,  n. 
powers  to  trustees  during,  by  reference  to  S.  L.  Acts,  537,  n.,  602 
declaration  as  to  application  of  income  accumulated  during,  480, 
547 ;  in  case  of  death  of  infant,  615,  620 

MORTGAGE.    8^  Table  of  Gontbntb;   and  Goyxnikts;  Eqxtitablb 
Mobioaob;  Lsasb;  Pboviso;  Fowkb;  Recital;  Tbaitsfeb. 
for  aggregate  sum,  prior  mortgage  debts  and  further  advance,  243 
agreement  for,  225 ;  by  deed,  228 

recital  of,  249,  258,  260,  263,  273,  290 
agreement  or  covenant  to  execute  legal,  227,  230 
of  an  equity  of  redemption,  288 
prior  mortgagee  joining  to  postpone,  290 
of  real  estate  by  personal  representatiyes  under  Land  Transfer  Act, 

1897.. 301 
recital  of,  138,  144,  333,  337,  341,  350,  463 

of  agreement  to  transfer,  338,  339,  343,  351 

for  further  advance,  243,  286,  345 
to  sub-mortgage,  334 
consolidation,  declaration  preserving  right  of,  235,  n.,  240,  n. 
of  leaseholds,  by  demise,  trust  of  last  day  of  term,  250 
of  freehold  land  subject  to  a  rentoharge,  262 
of  settled  land  subject  to  a  power  of  appointment,  291 
power  of  sale  in.    See  Sale. 

statutory,  variation  of,  259,  266,  278 

trusts  of  purchase-money  on  sale  under,  238,  241, 

259,  293 
on  sale  under,  surplus  purchase-money  to  be  per- 
sonal estate,  259 
power  of  leasing  in,  statutory,  modification  of,  234,  235,  240 
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UOUTGACm-eontinwd, 

pxoTiaion  in,  as  to  indenmitj  against  prior  chaiges,  245 
surplus  proceeds  of  sale,  259,  293 
for  payment  hj  instalments,  256 
for  redemption  on  notice,  257,  n« 
miaMing  mortgagee  to  enter  and  manage,  &o.,  313 — 315 
as  to  order  of  liability  between  mortgagors  and  the 
estates,  293,  294 
transfer  of  stock  in  lien  of  payment  of  prindpal, 

276,  n. 
mortgagor's  powers  nnder  settlement  and  S.  L. 
Acts,  275 
receipt  danse  in.    See  Bbosift. 
statutory,  242 

MORTGAGE  DEBT, 

recitals  showing  state  of : — 

that  principal  sum  owing,  139 

but  all  interest  paid,    139,   343, 
345,  348,  351,  356 
that  principal  and  arrears  of  interest  remain  owing,  289, 303, 

334,  338,  339,  464,  658 
that  part  has  been  paid  off,  348 
assignment  or  transfer  of,  335,  338,  343,  346,  348,  464 

to  new  trustees,  339,  658 
redtal  of  desire  to  pay  off,  364,  356 

of  agreement  to  pay  off  out  of  purchase-money,  139 
exoneration  of  real  estate  devised  subject  to,  600 
personal  estate  from,  585,  586 

MORTGAGEE, 

not  to  be  bound  to  see  to  propriety  of  mortgage,  530 

indemnity  to,  234,  238,  n.,  240,  242,  n.,  267 

receipts  of,  237,  238,  241 

trust  of  mortgaged  premises  for,  231 

will  of,  recited,  145,  345 

power  to,  of  appointing  trustee  and  making  vesting  deolAnitioii, 

231 
joining  to  postpone,  289 

appointment  of,  as  attorney  to  assign  nominal  reversion,  250 
And  tee  DeollrjlTiov  ;  Reobift. 


NEXT  OP  KIN, 

trusts  for  (of  wife),  449,  489,  572,  n. ;    (of  husband),  491.     Ste 
Capital. 

NOTICES,  718  eiteq.    See  Tajsem  of  CoarBzns. 
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NOTICES  AND  CONSENTS, 

declarations  as  to  mode  of  giving,  421 

OPTION  TO  PURCHASE, 

in  lease,  379,  n. ;  in  will,  584,  n.,  697 

to  determine  lease,  386 

outside  purchaser  not  to  be  concerned  with,  598 

ORDER  OF  COURT, 

appointing  trustees  of  settlement,  recital  of,  154,  n. 
oonyeyanoe  on  sale  under,  168 

OVER-REACHING  CLAUSE, 
in  settlement,  559 

PARCELS,  DESCRIPTIONS  OF, 
bond  debts,  512 

buildings  erected  since  lease,  185,  n. 
building  land,  214,  363,  412 
business,  596 
chattels  and  effects,  526 
colliery,  423 

oommon,  rights  of,  182,  183 
oonting^t  interests,  177 
copyholds,  173,  202,  307 
cottage,  371 
factory,  407 

farm,  107,  131,  166,  387,  397 
farming  stock,  491 
freeholds,  128,  131,  206 

freeholds  and  copyholds  intermixed,  201,  n.,  202  n. 
furniture,  &c.,  384,  491,  526,  567 
house  and  garden,  stables,  &c.,  &c.,  182,  192,  382 
house  and  shop,  361,  362 
house  in  town,  374  ;  with  furniture,  384 
land,  206 

land  and  houses,  415 

leaseholds,  107,  184,  n.,  185,  205,  249,  252,  268,  260 
life  interest  or  income,  280 
machinery,  &c.,  179 
manor,  &c.,  244 

messuage,  &c.,  107,  182,  192,  585 
mill  and  manufactory,  179,  264,  407 
mines,  157,  158,  182,  418,  423 
mortgage  debt,  335,  338,  843,  346,  348 
next  presentation,  178 
patent,  221 
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PAECEL8,  DESCEIPnONS  OV'-imtimed. 
polioy  of  assonnoe,  219,  268 
pablio'hooBe,  409 

registered  land,  142,  184,  227,  267,  n.,  296,  296 
xereniooaiy  ahmre  ol  trust  fixnds,  283 
shop,  361 
■took,  491 
way,  right  of,  156 
nndinded  ahares,  136,  439,  440 

by  referenoe  to  reoited  deeds,  in  aaaignments  of  leaseholds,  185 
in  transfers,  335,  388,  840,  343 
in  conyeyanoes,  355,  356 
in  underlease,  382 
to  lease,  249,  252,  258 
to  plan  and  sohednle,  128,  131, 156,  173,  179,  182,  206, 

214,  244,  307,  387 
to  sohednle  where  tenures  confused,  201,  202,  nn. 
with  an  exception  or  reserFatum,  374 

of  timber,  387,  389,  395,  398 

mines  and  minerals,  157,  389,  395,  397,  419 

PABTIES, 

description  of,  firm  or  partners,  263 

PAETinON,  439 

PABTNERS, 

mortgage  by,  263 

PABTNEBSHIP,  ABTIGLES  OF,  676.    Sm  Abtigleb. 
nomination  in  will  of  sucoeesor  to  share  in,  597,  n. 

PATENT.    Su  Lbitebs  Patbnt. 

PERSONAL  REPEESENTATIVES, 
trust  to  pay  to,  524 

share  of  child  predeceasing  testator  to  derolve  on,  565,  n.,  594 
conyeyanoe  by,  under  Land  Transfer  Act,  1897. .  165 ;  to  devisee  or 

heir,  167 
assent  by,  to  deyise,  168,  n. 
mortgage  by,  under  Land  Transfer  Act,  1897 .  .301 

POLICY  OP  ASSURANCE, 
assignment  of,  219,  268,  280 
trusts  of ,  in  a  mortgage,  269,  n. 

in  a  settlement,  486 

by  referenoe  to  preceding  trusts,  484 
recital  of  one  haying  been  effected,  277,  482 
covenant,  to  keep  on  foot,  484,  485 
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POLICY  OP  ASSURANCE— <JOfi««M«r. 

oovenant,  not  to  vitiate,  and  if  vitiated,  to  effect  new,  219,  270,  274 

to  pay  preminms,  220,  271,  274,  275 
olanse  protecting  trostees  in  respect  of,  485,  487 
power  for  mortgagee  to  snnender,  271 ;  where  mortgagee  is  the 
assurance  society  itself,  271)  n. 
to  sell,  statiltoiy,  variation  of,  278 
power  for  trostees  to  sell  or  surrender,  487 
pay  premiums,  485 

apply  bonuses  in  payment  of  premiums,  487 
See  under  CoirvETAiffOE^,  Hobtqaobs,  and  SBrrrLEMZZvis,  in  Tablb  of 

COKTENTS* 

PORTION.    fi^PowKB;  Peovmo. 
settlement  of,  494 
power  to  charge,  558,  613,  614 
title  to,  recital  of,  297,  494 
mortgage  to  secure,  297 
term  to  secure,  trusts  of,  in  settlement,  642,  543,  555 

POWERS.    See  Afpoustxest  ;  Aitobnbt  ;  Dbolabation  ;  Sale  ;  Lease. 
recital  of.    See  Recital. 
to  lessee,  to  determine  lease,  386 
to  mortgagee,  to  insure,  &c.,  261 

to  enter  and  appoint  receiver,  to  lease,  &c.,  313—316 
of  sale.    See  Sale. 
to  trustees,  to  lend  on  contributory  mortgage,  461 
lend  to  husband,  483 
invest   in  land   or  house,  456,  622 ;    in   house   for 

residence,  466,  n. 
make  leases,  467,  503,  636,  576,  600,  615,  n. 
managfe,  repair,  &c.     See  Mznobitibs. 
as  to  maintenance  and  advancement.    See  Haintenanob 

AnVAl^CKHKHT. 

to  apply  purchase-monies  in  discharge  of  incumbrances, 

616,  n. 
to  lend  on  leaseholds,  or  less  than  marketable  title,  678 
to  sell  policies,  &o.    i^^  Policy. 
to  postpone  sale  and  conversion,  566,  575 
to  receive  trust  money  in  anticipation,  460 
to  continue  business  and   retain   capital   therein  and 

employ  further  capital,  596 
to  make  arrangements  for  winding  up  business,  597,  698 
to  appropriate  and  allot  specific  parts  in  satisfaction  of 

shares  of  residue,  603,  604,  n. 
to  apportion  blended  funds  and  settle  questions,  &c.,  in 

settlement,  460,  493  ;  in  will,  576—578 
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TOWEBS— continued, 

to  trustees,  for  professional  trustee  to  charge,  employ  agents,  &e. 
(settlement),  462  ;  (will),  579 
under  S.  L.  Acts,  extension  of,  548,  n. 

And  see  ImnBnczirr ;  Tbbx  ;  Tbustsbb. 
to  tenant  for  life,  to  jointure,  557,  613,  613 

charge  portions  and  annual  sums  by  way  of 
interest  thereon  for  maintenance,  568,  618, 614 
to  appoint  new  trustees,  450,  n.,  580,  n.    See  Tbttbteeb. 
that  a  sum  be  raised  out  of  settled  funds,  521 
declarations  as  to  persons  to  exercise,  449,  450,  460,  463,  46S,  567, 

640,  699 
to  occupy  settled  house  as  residence,  515 
of  distress,  in  mortgage,  814 

grant  of,  by  yendor  of  part  of  leasehold,  193—195 
to  redeem  rentcharge,  212 
to  work  mines,  &c.,  157,  158 
for  wife,  to  make  settlement  on  future  marriage,  468 — 470;   for 

snryiyor  of  husband  and  wife,  522 
for  son,  to  purchase  real  estate  at  valnation,  584,  n. 
for  sons  in  succession  to  purchase  testator^s  business,  597 
of  revocation,  526,  527 
exercise  of,  to  be  unimpeachable,  315 
for  landlord  to  remove  building  tenant  in  default,  369 

PRESENTATION, 
grant  of,  178 

PRODUCTION  OP  DEEDS, 

acknowledgment  of  right  to,  132,  139,  163,  195,  383,  441,  689 
agreement  as  to,  691 

And  see  Axjksowlkdomjsst  ;  Aqbeemekt  ;  Deeds. 

PROTECTOR  OP  SETTLEMENT, 
consent  of,  665 

grant  with,  528,  662,  666 

PROVISO, 

for  redemption  of  freeholds,  233,  239,  244,  264,  346 
copyholds,  247,  255 
leaseholds,  250 

fee  simple  and  settled  lands,  292 
freeholds  and  leaseholds,  258 
freeholds,  copyholds,  and  leaseholds,  260 
life  estate,  274,  275 
policy  of  assurance,  or  chattels  personal,  269,  273, 

278 
on  notice,  257,  n. 
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PEOVISO— «>ft/iwK«?. 

for  redemption,  on  payment  of  prior  charges  and  forUier  advance, 
244,246 
in  mortgage  to  bnilding  society,  306 

bankers  to  seonre  aoconnt  current, 
264 
by  personal  repreeentatives,  302 
subject  to  prior  mortgages,  288 
in  sub-mortgage,  336 

in  mortgage  where  prior  mortgagee  joins  to  post- 
pone, 290 
saving  powers  of  sale,  &c.,  under  subsisting  mortgages,  245,  246 
as  to  order  of  liability  under  mortg^age,  293 ;  mortgagee  not  to  be 

affected  thereby,  294 
that  loans  shall  rank  j^ari  passu f  699 
that  surety  shall  be  liable  as  principal,  289 
for  reduction  of  interest,  252,  253 
continuance  of  loan,  253,  254 
payment  off  of  mortgage  by  instalments,  256 
cesser  of  term,  299 
exempting  sub-mortgagee  from  enforcing  original  security,  336 
for  re-entry,  368,  373,  379,  396,  403,  418,  432,  435 ;  within  lives  and 

21  years,  195,  210 ;  on  demise  to  company,  432 
that  an  agreement  shall  not  operate  as  a  demise,  362 
avoiding  appointment,  474 

protecting  trustees  from  liability  as  to  policy,  485,  487;  as  to  a 

business,  596 
as  to  enforcing  covenant,  462, 

485,  487,  496 
as  to  insurance  and  preservation 
of  settied  chattels,  622 
that  jointure  or  portion  shall  become  lien  only  in  certain  events, 

612,  614 
that  estates  shall  not  be  subject  to  more  than  specified  charges  at  one 

time,  613,  614 
for  surrender  of  mine,  432,  n. 
reducing  estate  of  tenant  in  tail  bom  in  te8tator*s  lifetime  to  life 

estate,  610,  n. 
restricting  liability  under  covenant  of  tenant  for  life,  151 

of  joint  tenant,  136,  n. 
restricting  exercise  of  power  of  sale,  236,  n.,  241,  n. 
that  income  shall  not  be  liable  to  be  retained  as  capital,  566,  576,  602 

PUB  AUTRE  VIE, 

grant  of  estate,  176,  273 
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RECEIPT, 

different  fonns  of,  128,  136,  189,  156,  229,  289 
where  tanutees  not  parties  to  conyeyaDoe,  155,  n. 
of  infant,  to  be  a  disoharge,  574 

EEOEIPT  CLAUSE, 

in  mortgage  of  policy,  269,  n. 

in  settlement  of  policy,  487,  488 

in  powers  of  sale,  in  mortgages,  237,  241 

trostees*,  450,  n. ;  in  wiU,  579,  n. 

BECEIVEB, 

power  to  appoint,  in  mortgage  to  building  society,  308 

BECITAL, 

to  be  evidence,  116 

of  agreement  for  farther  adiranoe,  243,  286,  303 
covenant,  495 
assignment  to  trustees  of  settlement  of  cash  to  be 

raised  oat  of  a  share  under  a  will,  517 
mortgage,  249,  258,  263,  273,  277 
sub-mortgage,  334 
transfer,  338,  339,  343,  351 

except  as  to  part,  348 
and  farther  advance,  345 
payment  of  mortgage  debt  out  of  purchase-money, 

139 ;  142  (registered  charge) 
underlease,  382 
surrender,  438,  625 
partition,  439 
exchange,  442 

settiement,  482 ;  of  after-aoquiied  property,  452 
release,  625,  630 
indemnity,  636,  638 
as  to  deposit  of  deeds,  691 
to  join  in  conveyance,  128,  n.,  190,  288,  290 
to  relinquish  life  interest,  632 
sale.    See  Conteact. 
purchase,  by  tenant  for  life,  162,  n. 

by  trustees  of  a  settlement,  162,  162,  n. 
of  account  with  bank,  263 
administration,  grant  of,  351 
administration  action,  169 
admittance  to  copyholds,  182 
advance  to  legatee,  608 
agreement.    See  Co27t&a.ct. 
allotment  imder  inclosure  award,  662 
annuity,  637,  638 


Digitized  by 


Google 


INDEX  TO  PBECEDENTS.  989 

RECITAL  -continued. 

of  appointment,  477,  629 
apportionment  of  purohase-money  (for  Stamp  Act),  204 
aaaignment,  221,  511 
auction,  170 

bankmptoy  and  appointment  of  trustee,  189, 190 
codidl,  161 

consent  of  tmstees  to  sale  of  mansion  house,  &o.,  155,  n.  (a) 
contract  for  sale,  135.    S^e  Gontba.ot. 
conversion  of  Consols,  630,  644 
conveyance,  506,  511,  636,  638 

copyholds,  conditional  surrender  of,  347 ;  not  surrendered,  851 
death,  145,  161,  166,  169,  351,  627,  628 
debts,  specified  in  schedule,  632 
deed  of  even  date,  506,  511,  630,  689,  690,  691 
deposit,  payment  of,  170 

devise,  673 ;  subject  to  annuities  and  legacies,  637,  638 
devise  and  bequest  of  residue,  169 
disentailing  deed,  174,  551,  625 
duties,  payment  of,  630 

effect  of  settlement  and  disentailing  assurance,  551 
entail,  creation  of,  661 ;  by  will,  665 
further  advance,  agreement  for,  243 
heirship  and  intestacy,  135,  145,  351,  354,  355 
income  duly  applied,  630 
investments  of  property,  279,  282,  452,  638,  646,  647,  662 

unauthorised  but  ratified,  in  purchase  of  lands,  628, 
629 
issue  of  marriage,  628 ;  no  issue,  607,  636 
jointure,  creation  of,  62  i 
lease,  183,  382,  437,  509 ;  having  become  vested,  183,  184,  196, 

510 
legacy,  608,  637,  638 
legacy  duty  paid,  298 
lunacy,  478 

majority,  attainment  of,  662,  665,  666 

mansion  house,  &c.,  as  to  sale  of,  under  S.  L.  Act,  1890. .  155,  n. 
marriage,  627,  656;  intended,  451,  466,  481,  495,  506 
moieiy,  title  to,  439 

mortgage,  of  freeholds,  138,  143,  144,  333,  341,  463,  647,  658 
copyholds,  350 
payment  off  of,  161 
debt,  state  of.    See  Mobtoaqb  Debt. 
notice  of  lease  of  registered  land,  184,  n. 

order  of  Court,  appointing  trustees  of  settlement,  for  purposes  of 
S.  L.  Acts,  154,  n. 
for  sale  in  administration  action,  169 
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BEOTTAIi— MfUintiMf. 

of  patent,  grant  of,  221 ;  assignment,  ib, 
payment  of  deposit,  170 ;  residiie  of  pnrohase-money,  638,  639 
into  Court,  170 

of  legacies  and  annuities,  688  ;  of  saooessum,  estate,  and 
other  duties,  630 ;   of  funearal  and  testamentaiy  ex- 
penses and  debts,  167 
polioy  of  assurance  effected,  277,  482 
power  of  appointment,  creation  of,  472,  476,  606,  607 

of  ssle,  in  mortgage,  148,  144, 145  ;  in  settlement,  150 
of  enfranchisement,  181,  182 
probate  of  will,  145,  161,  167,  169,  345,  356,  437 
purchase  of  stock  in  names  of  trustees,  451 ;  of  hereditamenta,  628, 

629 
reg^istration  of  leaseholds,  184 

registration  with  absolute,  poasessoiy,  qualified  title,  141,  t^.,  n. 
request  to  conyey,  167,  168 
sale  by  auction,  170 
seisin,  of  intestate,  135;  of  testator,  161,  166,  167,  169,  687,  672; 

of  vendor,  127,  n. ;  of  mortgagors,  263,  291 
settlement,  150,  154,  176,  181,  272,  279,  291,  476,  481,  494,  606, 
624,  625,  628 
by  will,  472,  665,  673 
strict  settlement,  661 ;  by  will,  673 
sub-sale,  138 

term,  creation  of,  297,  495,  624,  625,  668 
title,  by  descent,  185 

of  trustees  of  a  settlement,  160,  161 
to  manor,  181 
moiety,  439 

equity  of  redemption,  243,  342 
of  tenant  for  life  and  reversioner,  in  personalty,  628 
to  reversion  in  fee,  174 

reversionary  interest  in  stock,  628 ;  in  share  under  will, 

282,  516 ;  under  marriage  settlement,  481 
contingent  reversionary  interest,  177 
policy  of  assurance,  273,  279,  285 
portion,  297,  298,  494 
defective,  636 

where  tenures  confused,  672 
transfer,  of  mortgage,  341 ;  of  stock,  451,  466,  512,  517,  630 
trust  property,  particulars  of,  477,  652 

will,  145,  160,  166,  169,  297,  301,  355,  437,  472,  632,  687,  641, 
649,  652 ;  creating  strict  settlement,  673 ;  and  oodioil,  160,  161, 
642 
that  vendor  is  tenant  for  life,  154 
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REClTAL^contimkfd. 

that  infant  is  made  a  partj,  137,  n. 

that  prior  charges  are  vested  in  mortgagees,  243 

that  prior  mortgagee  has  agreed  to  postpone  his  security,  290 

that  persons  are  trustees  with  power  of  sale,  164 

for  purposes  of  the  S.  L.  Acts,  154,  n. 
that  mortgage  money  was  advanced  in  specified  proportions,  698 
that  a  person  is  an  object  of  a  power,  473 
that  a  power  has  not  been  exercised,  477 
that  beneficial  interest  has  not  absolateiy  vested,  674 
that  trust  property  has  been  transferred  to  trustees,  451,  466,  517, 

646,  647 ;  to  persons  beneficially  entitled,  630 
that  property  has  become  subject  to  covenant  in  settlement,  647 
of  desire  to  pay  off  mortgage  debt,  354,  356 
to  appoint  new  trustee,  647,  652 
to  revoke  appointment,  478 
that  covenants  in  lease  have  not  been  performed,  437 
that  a  person  owes  debts  specified  in  schedule,  632 
that  a  person  is  supposed  to  have  died  without  issue,  636 
that  a  trustee  has  not  accepted  the  trusts  or  acted,  641,  642 ;  declines 
to  act,  642 
desires  to  be  discharged,  644,  652,  657 
that  deed  is  intended  to  be  supplemental  or  annexed,  285,  656 
See  Counucfr. 

EEDEMFTION,  PROVISO  FOR.    iS^f^  Pboviso  ;  RsNTOHABaB. 

RE-ENTRY,  PROVISO  FOR.    See^soYiao. 

REGISTERED  CHARGE, 

redtal  of  seisin  subject  to,  141 

agreement  to  pay  off,  142 
contemporaneous  deed  to  accompany  a,  296 
reference  to  a,  t^. 
agreement  to  execute  a,  227 
mortgage  to  accompany  a,  294,  296 
declaration  as  to,  267,  n. 
condition  of  sale,  as  to,  113 

REGISTERED  LAND, 

conditions  of  sale  as  to  title  to,  113,  114 

conveyance  of,  not  for  registration,  141 

recital  of  title  to,  141,  184,  n.,  232,  295 

parcels,  142,  227,  267,  n.,  295,  296 

recital  of  entry  of  notice  of  lease  against,  184,  n. 

extension  of  covenant  for  further  assurance  as  regards,  112 

appointment  of  attorney  to  execute  further  assurance  of,  142 

indemnity  to  trustees  as  regards,  539,  540 
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REGISTERED  LAlifD'-ifonHnutd, 

mortgfage  of,  to  aooompany  a  registered  transfer,  294 
oontemporaneoiiB  deed  to  aooompany  a  regiatered  charge  on,  294,  296 

RELEASE, 

of  part  of  lands  charged  idth  jointare,  624 

of  power  to  jointure,  626 

of  dower,  128,  n.  {e) 

to  trostees  of  settlement,  627 ;  of  will,  631 

bj  trustees  of  a  settled  share,  631,  n. 

RENT, 

zeservation  of  (ordinary),  half-yearly,  358,  374,  387,  390,  395,  399, 
409 
quarterly,  362,  365,  372,  882,  416 
(special),  412 ;  in  lease  by  mortgagee  and  mortgagor, 

434 ;  for  minerals,  419,  425 
last  payment  in  advance,  375,  382,  387,  409 
contingent  (for  pasture  broken  up,  &o.)  391,  399 
fractional,  375,  n. 

of  furnished  house,  apportionment  power,  600 
suspension  of,  in  case  of  destruction  or  damage,  381 

RENTCHAUGE    And  $de  Joumma, 
conveyance,  in  consideration  of,  205 

of  land,  subject  to,  212,  n.,  213 
limitation  of,  in  deed,  206,  541,  553,  554 ;  in  will,  617 
grant  of  jointure,  by  tenant  in  tail  on  marriage,  528 
limitation  of  term  to  secure,  528,  529.    8^  Tkbk. 
provision  as  to  priority  of,  613 
power  to  redeem,  211,  n.,  212 

RENTS  AND  PROFITS, 

declaration  as  to  application  of,  during  minorities,  532  et  seq^  547, 

611,  n.,  615,  619,  n. 
till  sale,  503,  508,  515,  526 

REPAIRS, 

power  to  apply  rents  in,  or  fell  timber  for,  582,  575,  611,  n. 

iS^LSASS;   COYBNAITTS. 

RESERVATION.    And  tee  Exoeftions. 
of  right  of  way,  202 
watercourse,  874 
right  of  sporting,  390,  398 
timber,  387,  389,  395 ;  liberty  to  fell,  &c.,  398 
mines,  157,  389 ;  liberty  to  work,  398,  424 
liberty  to  resume  demised  land,  398 
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RESIDENCE.    Sf^^  Hoxtsb. 

RESIDUE, 

general  dense  and  bequest  of,  in  tmst  for  conversion,  568,  668 

without  conyersion,  600  ;  realtj  ohargcd  with  debts  in  ai^  of 
personalty,  586 
personal,  bequest  of,  in  trust  for  conversion  and  inyestment  in  land, 
622,  623 

REVERSIONARY  INTEREST, 

oonyejanoe  or  assignment  of,  174,  282,  482,  4^3 
redtal  of  creation  of,  174,  282,  481 

REVOCATION, 

of  old  uses,  151,  182 

power  of,  in  voluntary  settlement,  526,  527 

power  to  revoke  appointment,  481  ' 

of  appointment,  478 


SALE,  POWER  OF, 

in  mortgage,  of  freeholds,  236,  n.,  240,  n. 

statutory,  variation  of,  266,  278, 293 ;  as  to  surplus  proceeds,  259, 293 

to  building  society,  309 

in  settlement  and  wills,  537,  599,  615,  n. 

extension  of  powers  of  S.  L.  Acts,  548,  n., 
602,  603 
Tbttst  tob,  in  settlements,  492,  503,  510,  524  ;  reinvestment  in  land, 

537 ;  in  wills,  616,  n. 
AoBBBMERT  FOB,  104,  106.    And  tee  AoBBBMXirr. 
OooromoMB  OP,  106,  n.,  113 — 126.    And  for  the  varioitt  provieimt^  tee 

AOBKKIUUIT. 

SCHEDULE, 

describing  documents  referred  to  in  acknowledgment  and  under- 
taking, 159 

SCHEliE,  under  s.  25  of  S.  L.  A.  1882 . .  704 

SEPARATE  USE, 

agreement  that  wife*s  after-acqdired  jewels,  &c.,  shall  be  lor  her, 
458,  459 
AndteelvooatE;  Limitation. 

SEPARATION  DEED,  708 

SERVANTS, 

legacien  to,  568 

i>. — o.p,  6-3 
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SETTLED  LAND  ACTS, 

extension  of  powers  under,  648,  n. 

sabmission  by  a  tenant  for  life  to  tmstees  of  a  scheme  iar  an  im- 
provement under  S.  L.  A.  1882,  s.  25.  .704 

SETTLEMENT.    See  Tablb  of  Coiteemtb. 

recital  of,  150,  154,  176,  181,  291,  624,  628,  673 
creating  a  power,  606 
of  copyholds,  666 
by  will,  for  benefit  of  a  daughter  and  her  issue,  570  et  9eq.^  690 
of  a  son,  his  wife  and  children,  694,  596 
And  $ee  Devibb. 

SETTLEMENT  ESTATE  DUTY, 
provision  in  will  as  to,  568,  n.,  571 

SEWER, 

grant  of  right  to  use,  206,  214,  216 

SHARE, 

in  settled  funds,  assignment  of,  482,  483 

SPECIFIC  BEQUEST  OR  DEVISE.    See  Bequbst  ;  Devibr. 

SPORTINa, 

reservation  of,  in  lease,  390,  398 

STATUTORY  DECLARATION, 
as  to  identity  of  parcels,  715 
pedigree,  716 

STATUTORY  MORTGAGE,  242 
transfers  of  mcwtgage,  362,  853 
reconveyance,  357 

STOCK, 

provision  in  a  mortgage  for  securing  transfer  of,  276,  n. 
assignment  of,  in  resettlement,  658,  659 

STOP  ORDER, 

power  to  apply  for,  284,  n. 

STREETS, 

agreement  to  lay  out,  363 

SUB-MORTGAGE,  333 

SUB-PURCHASER, 
conveyance  to,  137 
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SUBSTITUTION, 

in  will,  of  children,  in  case  of  son  djing  in  testator's  life,  573 
issue  of  child  predeceasing  testator,  564,  n. 
representatives  of   child   predeceasing    testator   leaving 
issne,  565,  n. 

SUCCESSION  DUTY, 
ooTenant  to  pay,  176,  n. 
recital  of  payment  of,  630 

SUPPLEMENTAL  DEEDS, 
oonveyanoe,  157 
further  charge,  285 
transfer  of  mortgage,  837,  341,  342 
appointment  of  new  trustee,  654 
discharge  of  trustee,  656 

SUBBENDER, 

of  copyholds,  redtal  of,  347 
conditional,  247 

ooyeoantfor,  173,  246,  255,  538,  539 
of  lease,  437 
of  term,  626 
of  a  life  interest  in  settled  funds,  471,  n. 


TENANCY, 

from  year  to  year,  361,  371 
farm,  897 

TENANT  FOR  LIFE, 

conyeyance  by,  under  S.  L.  A.  1882. .  152,  156 

mortgage  by,  272,  279 

powers  of  sale,  &c.,  by,  under  S.  L.  Acts,  extension  of,  548,  n. 

covenants  by,  proviso  restricting  liability,  151 

redtal  of  agreement  for  purchase  by,  162,  n. 

TENANT  IN  TAIL, 

grant  by,  of  rentcharge,  528 

estate  dP,  proviso  in  will,  cutting  down,  610,  n. 

TENANTS  IN  COMMON, 

or    joint    tenants,    conveyance    by,    134 — 136.      Sre   Covenant; 

Habbndxtx. 
conveyance  to,  178 

63  (•<?) 
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TERM  OP  TEARS. 

assignment  of.    See  AasKnniEKT, 

demise  to  secure  portion,  299 ;  rentchftrge,  528,  529 

statutory  power  to,  exolosion  of,  207,  n. 
recital  of  creation,  297,  494,  624,  668,  669 

of  assignment  of,  611 
power  to  limit,  614 
proviso  for  cesser  of,  299 
surrender  of,  438,  626 

enlargement  of,  bj  declaration  under  C.  A.  1881 .  .668  ei  seq. 
And  »ee  Tsuar. 

TIMBER, 

exception  of,  in  lease.    See  Exobttiovs. 
covenant  hy  lessee  not  to  cut,  396 
condition,  as  to,  on  sale,  107 
power  to  trustees  to  cut,  632,  618,  n. 

TITLE, 

recital  of,  to  reversionary  or  contingent  interestB,  174,  177 
by  descent,  136 
to  estate  tail  in  remainder,  661 
to  a  moiety,  439 
to  a  portion,  494 
to  a  policy,  273,  279,  280,  285 
state  of  the,  666 

to  freeholds  and  leaseholds  where  tenure  confused,  672 
registered,  141,  295 
registration  with  absolute,  qualified,  posaeflsocy,  14 1, 141,  n., 

296 
seisin  subject  to  registered  charge,  141,  n. 

TRANSFER, 

recital  of  agreement  for,  338,  339,  343,  361 
except  as  to  part,  348 
for,  and  further  advance,  346 
of  a  mortgage  debt,  336,  338,  340,  343,  346,  348,  464 
to  new  trustees,  339,  658 
recital  of,  341,  342 

TRUST, 

declaration  of,  613,  639,  646,  648,  663 

discretionary,  608,  609,  694,  696.    See  Dzbobbtionabt  Tbust. 
of  settled  furniture,  492,  626 
of  term  to  secure  jointure  rentcharge,  629 
to  secure  portions,  642  et  eeq. 
ot  last  day,  in  mortgage  by  demise,  260,  307 
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TRVST^continued. 

in  mortgage,  of  purohafle-monieB,  238,  241,  259 

of  oopyholds  till  surrender,  308 
of  monies  receiTed  under  powers,  310,  336,  637 

making  them  applicable  as  capital  money 

under  S.  L.  Acts,  602,  608 
trust  for  sale ;  for  named  children  or  their 
personal  representatiyes,  524 
of  income.    See  Iirooias. 
of  capital.    See  CaftfaIi. 
for  inyestment.    See  Intbsimxiit. 

and  accumulation,  524,  525 
to  pay  funeral  expenses  and  debts,  &o.,  563,  569 ;  out  of  personalty 

(including  mortgage  debts),  600 
of  monies  produced  by  sale,  503,  506,  513,  524,  600 
in  fractional   shares,  for  children  and  personal  representatiYes  of 

deceased  children,  524,  525 
of  funds,  by  reference  to  deed  of  eren  date,  464,  503 

and  accumulations,  for  persons  claiming  within  fifteen 
years,  524,  525 
for  application  of  rents  and  profits  till  a  sale,  503,  508,  509,  515,  526 
of  policy,  in  a  mortgage,  269,  n. ;   in  a  settlement,  486 ;  by  refer- 
ence, 484 
for  sale.    See  Silb. 
for  accumulation,  524,  525 

TRUSTEES, 

clauses  as  to  powers,  &o.,  of,  formerly  used,  448,  n.,  579,  n. 
for  purposes  of  S.  L.  Acts,  declaration  constituting,  524,  547,  602, 
615,  620 
and  declaration  giying  them  powers  of 
tenant  for  life  under  the  Acts,  602, 
603 
powers  of  leasing,  sale,  and  elohange,  &c.,  457,  536,  587,  548,  n., 

600,  615,  n. 
by  reference  to  S.  L.  A.  1882,  1889f 
and  1890.. 537,  n. 
to  apportion  funds,  settle  questions,  &c.,  in  settiement,  460, 
493 ;  in  will,  576—680 
power  to  chargfe  for  services,  462,  463 
to  employ  agents,  462,  579 

to  expend  trust  money  in  rebuilding  or  permanent  repairs,  456 
to  place  trust  securities  and  documents  in  custody  of  banker, 

solicitor,  &c.,  461,  578 
to  lend  on  contributory  mortgage,  461,  578;    to   lend   to 

husband,  483 
to  receiye  trust  money  in  anticipation,  460 
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TBUSTEES— eon<«mM^ 

power  to  applj  proceeds  of  sale,  &t,f  in  diaohArge  of  inomnfaraDoeB, 
616,  n. 
to  appropriate  and  aOofc  in  aatiafaotion  of  ahazea  of  reaidiie,  60S, 
604»n. 
derolntion  of  powen  of,  danae  as  to,  463,  667 
new,  power  to  appoint,  460,  n.,  680,  n. 

danae  nominating  persona  to  appdnt,  449,  460,  678 
appointment  of,  644  et  teq, 
not  to  be  bound  to  keep  up  policy,  485,  487 
not  to  be  liable  for  not  enforcing  corenant,  462,  486,  487,  496 
for  mortgage  money,  300 
for  loss  in  carrying  on  a  boaineM,  696 
for  not  applying  for  entry  of  restrictions  and  inhibi- 
tions where  land  registered,  640 
management,  repairs,  ^bc,  powen  as  to.    8e$  MxaomraL 
conTejranoe  by,  with  consent  of  tenant  for  life,  161 
power  to  one  tmstee  to  receire  monies,  648,  n. 
discharge  of,  consent  to,  667 
non-acceptance  of  tmst  by,  recited,  641,  642 
indemnity  to,  addition  to  statntory  prorisions,  460,  678 
Ai%d  $0$  DEnr.ABATro»B ;  DnoLAXMBB;  Powhb;  Bbgizal. 


UNDERLEASE,  198,  881 

UNDBRTAKINa, 

for  safe  costody  of  deeds,  132,  139,  388,  441 

USES.    £^  LooxAXEcnr ;  Rbvooaxiov. 


VESTma  DECLARATIONS,  662,  666,  n.,  667 
VOLUNTARY  SETTLEMENT,  623 


WATERCOURSE, 
reeervatioii  of,  374 
grant  of,  416 

WAT, 

right  of,  grant  of,  162,  166  ;  over  road  or  street,  214,  416 
resenration  of,  216,  216 

WIDOWHOOD, 

tmst  of  income  daring,  669,  670 
trust  for  management  daring,  602 
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WIFE, 

power  to  make  settlement  on  future  marriage,  468 
to  give  life  interest  to  husband,  672 

WILL.    See  Table  of  Contbiits. 

recital  of,  145,  160,  166,  169,  297,  301,  346,  356,  472 
settlement  bj,  on  daughter  and  her  issue,  670,  690 
on  son  and  his  children,  694,  696 
recital  of,  472 

TEAB  TO  TEAE, 

lease,  361,  371 ;  agricultural,  397 


THE  END. 
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